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ASHBURN &_MASON .

LAWYERS
1227 WesT 9TH AveEnNuUE, SuiTe 200

ANCHORAGE, ALASKA 99501

907.277.8235

Fax

TeL 907.276.4331

Case No.: 3AN-15-05969 CI

FILED
)IA’ O -"LAQ u[,’
IN THE SUPERIOR COURT FOR THE STATE 'OF/ATASK, 7
7
THIRD JUDICIAL DISTRICT AT ANC!%R%(EEJ Ny
“Lt f( l.‘?l,.;l[__ Jr, C‘i‘é}"n,_‘ ;
ALASKA BUILDING, INC., an Alaska ) e | '%
corporation, ) -
) ~
Plaintiffs, )
)
Vs, )
)
)

716 WEST FOURTH AVENUE LLC,

KOONCE PFEFFER BETTIS, INC., d/b/a )

KPB ARCHITECTS, PFEFFER )

DEVELOPMENT, LLC, LEGISLATIVE )

AFFAIRS AGENCY, and CRITERION )

GENERAL, INC,, )
Defendants.

716 WEST FOURTH AVENUE, LLC’S MOTION TO EXTEND DEADLINE
FOR RESPONDING TO MOTIONS

716 WEST FOURTH AVENUE, LLC (“716”), by and through its attorney of
record, Jeffrey W. Robinson, Ashburn & Mason, P.C., hereby moves for an order
extending the deadlines for its responses to motion briefs in this action. For the reasons
described in the attached Affidavit, 716 requests that the time for its reply to Plaintiff’s
Opposition to Legislative Affairs Agency’s Motion to Stay Proceedings be extended
until July 22, 2015.

716 also requests that the time for 716’s responses for any other motions that

have been or may be filed in this action be extended until at least July 31, 2015.
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ASHBURN &MASON re.

LAWYERS
1227 WEesT 97H AVENUE, Suite 200

ANCHORAGE, ALASKA 99501

TeL 907.276.4331

Fax 907.277.8235

ASHBURN & MASON, P.C.

Attorneys for 716 West Fourth Avenue, LLC

DATED: (o !30)| S

By: SN

Fr Jeffrey W. Robinson
Alaska Bar No. 0805038

716 WEST FOURTH AVENUE, LLC’S MOTION TO EXTEND DEADLINE FOR RESPONDING TO

MOQOTIONS
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil
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ASHBURIMN &MASON vc.

LAWYERS
1227 WesT 9TH Avenug, Suite 200

ANCHORAGE, ALaska 99501

Fax 907.277.8235

TeL 907.276.4331

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served [ ] electronically [_] messenger |
facsimile [X] U.S. Mail on the ;30 day of June 2015, on:

James B. Gottstein

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin Cuddy

Stoel Rives, LLP

510 L Street, Suite 500
Anchorage, Alaska 99501

Cynthia L. Ducey

Delaney Wilson, Inc.

1007 W. 3rd Avenue, Ste. 400
Anchorage, Alaska 99501

Dan Quinn
360 K Street, Suite 200
Anchorage, AK 99501

Blake Call

Call & Hanson P.C.

413 G Street

Anchorage, Alaska 99501

ASHBURN & MASON

Heidi Wyckoff

716 WEST FOURTH AVENUE, LLC’S MOTION TQO EXTEND DEADLINE FOR RESPONDING TO

MOTIONS
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 3 of 3
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ASHBURN &2 MASONIre

LAWTYERS
1227 WEsST 9TH AveENUE, Suite 200

ANCHORAGE, ALaska 99501

TeL 907.276.4331

Fax 907.277.8235

FILED o rep A
STATE OF ALASKA BT
IN THE SUPERIOR COURT FORVTHE STATE OF ALASKA , "%,
-t//JJ ’
s gy 5 3 l“'
THIRD JUDICIAL DISTRIGTATPANCHORAGE - W3
CLIRMTRIAL Crini s Lo TR0
ALASKA BUILDING, INC., an Alaska "J"" i e
corporation, ) S R
)
Plaintiffs, )
)
vs. )

) Case No.: 3AN-15-05969 Civil
716 WEST FOURTH AVENUELLC, )
KOONCE PFEFFER BETTIS, INC., d/b/a )
KPB ARCHITECTS, PFEFFER )
DEVELOPMENT, LLC, LEGISLATIVE )
AFFAIRS AGENCY, and CRITERION )
GENERAL, INC., )

Defendants.

AFFIDAVIT OF EVA R. GARDNER IN SUPPORT OF MOTION FOR
EXPEDITED CONSIDERATION AND MOTION TO EXTEND DEADLINES

STATE OF ALASKA )
THIRD JUDICIAL DISTRICT ; >

I, Eva R. Gardner, being first duly sworn upon oath, depose and state:

1. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for
716 West Fourth Avenue, LLC (“716) in the above-captioned case, and submit this
affidavit in suppo.rt of 716 West Fourth Avenue, LLC’s Motion for Expedited
Consideration and Motion to Extend Deadlines to Respond to Motions. I have personal
knowledge of all facts described herein.

2. I have requested an extension on my client’s deadline to reply to

Plaintiff’s Opposition to LIA’s Motion to Stay Proceedings and other motions because

{10708-101-00275416;1} Page 1 of 3
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ASH BURN &M’ASON re.

LAWYERS
1227 WesT 971 AveNuEe, SiiTe 200

ANCHORAGE, ALaska 99501

Fax 907.277.8235

Ter 907.276.4331

Jeffrey Robinson, the primary attorney on this case, is out of the office on paternity
leave until July 15. I am covering in his absence, but I am scheduled to be married on
July 2 and expect to be out of the office from July 1 to July 8. These events will make it
difficult to prepare a reply brief to LIA’s Motion to Stay by the current deadline of July
8, and will similarly make it difficult to respond to other motions during the month of
July.

3. A decision on the Motion to Extend Deadlines is needed by the close of
business on July 6, so that if the Motion is denied, I will have time to rearrange my
schedule to accommodate drafting the reply brief currently due July 8.

4. Jeffrey Robinson contacted Mr. Gottstein and made a good-faith attempt
to reach agreement on this extension request. Mr. Gottstein would not agree to any
extension, but indicated that so long as we provided the relevant e-mail correspondence
to the Court, he would not oppose the request. Accordingly, attached to this motion as

Exhibit A is a copy of the e-mail correspondence on this issue.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

Eva R. Gardner o

SUBSCRIBERANR SWORN to before me this O _day of June, 2015.
£ A C. e ’

(IR )] * "
f ...II' .'l,"o "' . .
& NOTAg, 10 km G MWMT
s s

'::5 : e, - & e

toia fug e ;¢ NOTARY PUBLIC in and for Alaska

3 e % A Lt s , . . .

'f,‘a%'f’ op i £ My Commission Expires: \jl\l 0\G
i

MARSSCCC Ly

AFFIDAVIT IN SUPPORT OF MOTION FOR EXPEDITED CONSIDERATION AND MOTION TO EXTEND DEADLINES
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 2 of 3
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ASHBURN &MASON re.

LAWYERS
1227 VWEST 9TH AVENUE, SuiTe 200

ANCHORAGE, ALASKA 99501

Fax 907.277.8235

Te. 907.276.4331

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served ] electronically [ ] messenger [ ]
facsimile [)X] U.S. Mail on the Bty day of June 2015, on:

James B. Gottstein

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin Cuddy

Stoel Rives, LLP

510 L Street, Suite 500
Anchorage, Alaska 99501

Cynthia L. Ducey

Delaney Wilson, Inc.

1007 W. 3rd Avenue, Ste. 400
Anchorage, Alaska 99501

Dan Quinn
360 K Street, Suite 200
Anchorage, AK 99501

Blake Call

Call & Hanson P.C.

413 G Street

Anchorage, Alaska 99501

ASHBURN & MASON

By: \M W

Heidi Wyckoff

AFFIDAVIT IN SUPPORT OF MOTION FOR EXPEDITED CONSIDERATION AND MOTION TO EXTEND DEADLINES
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 3 of 3
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From: Jeffrey W. Robinson

Sent: Thursday, June 25, 2015 12:34 PM
To: 'James B. Gottstein'

Subject: RE: Lease Not Recorded

No problem. Sorry to hear about your father. Take care,

EXHIBIT A
Page 1 of 4

000008



JWR

From: James B. Gottstein [mailto:james.b.gottsteln@gottsteinlaw.com)

Sent: Thursday, June 25, 2015 12:33 PM
To: Jeffrey W. Robinson

Cc; james.b.gottstein@gottsteinlaw.com
Subject: RE: Lease Not Recorded

I am at the hospital with my dad. I don't know if | can get back to you today.

James B. Gottstein
Law OfTices of James B. Gottstein
406 G Srtreet, Suite 206
Anchorage, AK 99501
Tel: (907) 274-7686 Fax: (907) 274-9493
e-mail: James.B. Gotistein@ GottsteinLaw.Com

From: Jeffrey W. Robinson [mailto:jeffrey@®anchorlaw.com]
Sent: Thursday, June 25, 2015 9:55 AM

To: James B. Gottsteln

Subject: RE: Lease Not Recorded

Will do.

Also, | am paternity leave from 6/30-7/15 and would appreciate the opportunity to reply to any oppositions, or oppose
any motions, until at least a week or so after my return. Is this agreeable?

JWR

From: James B. Gottsteln [mailto:james.b.gottstein@pottsteinlaw.com}
Sent: Thursday, June 25, 2015 8:47 AM

To: Jeffrey W. Robinson

Cc: james.b go in@gottsteinlaw.com

Subject: Lease Not Recorded

Hi Jeff,

In going through your Rule 56(f) Request and see that in footnote 4 you state that the lease was publically
recorded. I don't believe that is true. I believe there was only a Memorandum of Lease recorded, which is
{(hopefully) attached. Perhaps you should file an errata. Please let me know.

James B. Gottstein
Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK. 99501
Tel: (907) 274-7686 Fax: (907) 274-9493
e-mail: James.B. Gottstein@ GottsteinLaw.Com

2

EXHIBIT A
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From: James B. Gottstein [james.b.gottstein@gottsteinlaw.com)

Sent: Friday, June 26, 2015 12:17 PM

To: Jeffrey W. Robinson

Ce: Donald W. McClintock; james.b gottstein@gottsteintaw.com; Eva R. Gardner
Subject: RE: Blanket Extension Request

Hi Jeff,

It seemed to me that someone clse in your office might be able to cover for you and that does seem best.

James B. Gotistein
Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501
Tel: (907) 274-7686 Fax: (907) 274-9493
e-mail: James.B. Gottstein@ GottsteinLaw.Com

From: Jeffrey W. Robinson [mallto:jeffrey@anchoriaw.com]
Sent: Friday, June 26, 2015 11:57 AM

To: James B. Gottstein; Eva R. Gardner

€Cc: Donald W. McClintock

Subject: RE: Blanket Extenslon Request

Thanks, Jim. | simply asked if you would agree to extend me the courtesy of replying to any oppositions or motions you
file until a week after | return. | am not going to hash out in any way what you claim to be “undisputed facts.” 1 am not
going to reply to the questions you posed at the end of your message. You are entitled to oppose any motions we have
filed or file whatever you deem to be In your best interest to file to protect your interests. |f you do not agree to my
request, please note that Eva Gardner from my firm will be covering the case for me in my absence. She is copled here.
Please copy both of us on future correspondence. | hope you have a good weekend, and that your father's health has
improved.

JWR

From: James B. Gottstein [mailto:james:b.gottstein@®@gottsteinlaw.com)
Sent: Friday, June 26, 2015 11:48 AM

To: Jeffrey W. Robinson
Cc: james.b.gottsteln@gottsteinlaw.com; Donald W. McClintock

Subject: Blanket Extenslon Request
Hi Jeff,

Yesterday, you wrote, "l am paternity leave from 6/30-7/15 and would appreciate the opportunity to reply to any
oppositions, or oppose any motions, until at [east a week or so after my return. Is this agreeable?"

Normally, this wouldn't be a problem and in the final analysis [ won't oppose allowing you until July 22nd for
any responsive pleadings so long as you include this e-mail, but your client gains an extreme financial benefit
from delay and has been doing everything possible to achieve such delay. Its Rule 56(f) Request to not even be
required to present opposing evidence to Alaska Building's Motion for Partial Summary Judgment (Not

1

EXHIBIT A
Page 3 of 4
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Extension) for ten months dramatically illustrates this. Especially since your client should have any such
evidence at hand. The Motion for Partial Summary Judgment is purely a legal question based on what 1 believe
are the following undisputed facts:

The New LIQ Lease provides for:

1.

2.

3.

4.

demolition of the then cxisting Anchorage Legislative Information Office located at 716 West
4th Avenue in Anchorage, Alaska down to its foundation and steel frame,

demolition of the adjacent old Empress Theatre, located at 712 West 4th Avenue, occupicd by
the Anchor Pub at that time,

moving the existing Anchorage Legislative Information Office prior to the demolition of the old
Legislative Information Office Building, and

construction of a new office building for lease as the new Anchorage Legislative Information
Office.

Do you dispute any of these facts? If so, why can't you produce such evidence? Are there any other facts that
you think are rclevanmt? If so, what? And why can't you produce those? In other words, how is discovery
going to have any impact on the Motion for Partial for Summary Judgment other than to allow your client to
continue to collect rent from the illegal lease that will then likely not be recoverable.

So, | have some questions for you.

1. Will 716 West Fourth Avenue LLC agree to sequester all rent not needed for debt service and direct
operating costs, including not paying any money to any of its members, directly or indirectly, and
recover any such money previously paid until Count One is resolved?

2. Will 716 West Fourth Avenue LLC post a bond for repayment of any rent that the Court holds should be

repaid?

3. Ifnot, will 716 West Fourth Avenue LLC provide me with its accounting data to date and on a monthly
basis notwithstanding the stay of discovery as to Count One?

James B. Gottstein
Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501
Tel: (907) 274-7686 Fax: (907} 274-9493
e-mail: James.B. Gottstein@ GottsteinLaw.Com

EXHIBIT A
Page 4 of 4
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STOEL RIVES LLr

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900
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Kevin Cuddy (Alaska Bar #0810062) s L B .
STOEL RIVES LLP L ey Mg
510 L Street, Suite 500 N
Anchorage, AK 99501 e T
Telephone: (907) 277-1900

Facsimile: (907)277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC,, an Alaskan Case No.: 3AN-15-05969CI
corporation,

Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC.,

Defendants.

AFFIDAVIT OF KEVIN M. CUDDY
(Re: LEGISLATIVE AFFAIRS AGENCY’S OPPOSITION TO PLAINTIFE’S
MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) AND
REQUEST FOR RELIEF UNDER CIVIL RULE 56(f)

STATE OF ALASKA )
) ss.

THIRD JUDICIAL DISTRICT )

AFF. OF KEVIN M. CUDDY 1SO OF LLA’s OPP TO PLF’S MOTION FOR PARTIAL SUMMARY JUDGMENT
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(f)

ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl

Page 1 of 6
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STOEL RIVES LLP
510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

I, KEVIN M. CUDDY, declare as follows:

1. I am over the age of eighteen and have personal knowledge of the
statements contained in this declaration.

2. | am an attorney with the law firm of Stoel Rives, LLP, counsel for
Defendant Legislative Affairs Agency (“Agency”) in the above-captioned litigation and
submit this affidavit in support of Defendant Legislative Affairs Agency’s Opposition to
Plaintiff’s Motion for Partial Summary Judgment (Not Extension) and Request for Relief
Under Civil Rule 56(f).

3. I have personal knowledge of all facts described herein and affirm all other
facts based on my information and belief.

4. Plaintiff served the Agency with a motion for partial summary judgment as
to Count I on June 12, 2015. The Agency’s response is due by June 29, 2015.

5. Plaintiff asserts that it is undisputed that this was a “new office building”
rather than a renovation project, and that the terms of the lease contains terms that are too
“drastically different” from the lease it purports to extend to qualify as a lease extension,
but these are ultimately factual determinations for the trier of fact.

6. The Agency requires an opportunity to obtain discovery from the
defendants before it should be forced to respond to this premature summary judgment

motion.

AFF. OF KEVIN M. CUDDY 1SO OF LLA’s OPP TO PLF’S MOTION FOR PARTIAL SUMMARY JUDGMENT
{Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(f)

ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, er al., Case No. 3AN-15-05965CI

Page 2 of 6
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STOEL RIVES LLp
510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

7. Discovery is currently stayed with respect to Count 1 of the Complaint, and
the Court should order a continuance pursuant to Civil Rule 56(f) so that the Agency can
obtain the necessary information to respond to this motion.

8. The Agency respectfully requests a continuance pursuant to Civil Rule
56(f) so that it may obtain discovery that is required to respond to this motion.

9. The Agency has not been dilatory with discovery. The Amended
Complaint was only filed recently (June 8, 2015) and the Agency has promptly filed a
dispositive motion as to Count 1 (to which this motion applies) as well as a motion to
stay discovery until that dispositive motion is addressed. The Court granted the motion
to stay discovery on June 17, 2015, so that the parties and the Court could properly focus
on the issue of standing.

10. If Count 1 is not dismissed due to Plaintiff’s lack of standing, the Agency
will need to obtain discovery from the other defendants concerning certain details of the
construction activities, including the permits that were obtained, to challenge Plaintiff’s
assertion that this was a “new office building” rather than a renovation as contemplated
by the Lease Extension.

11.  The Agency will also need to obtain discovery concerning whether the
lease extension is so “drastically different” from the original lease that it should not
qualify as an extension.

12. The Agency is unable to obtain this discovery at this time due to the current

order staying discovery.

AFF. OF KEVIN M. CUDDY ISO OF LLA’s OPP TO PLF’S MOTION FOR PARTIAL SUMMARY JUDGMENT
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(f)

ALASKA BUILDING, INC. V. 716 WEST FOURTIH AVENUE, LLC, et al., Case No. 3AN-15-05969C]

Page 3 of 6
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STOEL RIVES Lip
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (9G7) 277-1900

13. In the event all of the above-mentioned motions are denied, Plaintiff’s
motion is still significantly premature. Discovery has barely begun and no depositions
have been taken.

14,  The Agency has had virtually no time to conduct meaningful discovery,
including arranging depositions or retaining experts. According to the Court’s Routine
Pretrial order, the final date for the parties to serve written discovery is April 11, 2016.
The final date to depose lay witnesses in May 23, 2016. At best, discovery is in the
preliminary stages.

15.  Attached hereto as Exhibit A is a true and correct copy of the Lease
between the Legislative Affairs Agency and 716 West Fourth Avenue, LLC recorded in
the Anchorage Recording District on April 9, 2004 at 2004-024411-0.

16.  Attached hercto as Exhibit B is a true and correct copy of Lease
Amendment No. 1 between the Legislative Affairs Agency and 716 West Fourth Avenue,
LLC recorded in the Anchorage Recording District on September 18, 2006.

17.  Attached hereto as Exhibit C is a true and correct copy of Lease
Amendment No. 2 and Renewal of Lease between the Legislative Affairs Agency and
716 West Fourth Avenue, LLC recorded in the Anchorage Recording District on March
18, 2009.

I declare under penalty of perjury that the foregoing is true and correct.

AFF. OF KEVIN M. CUDDY ISO OF LLA’s OPP TO PLF’S MOTION FOR PARTIAL SUMMARY JUDGMENT
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(f)

ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI

Page 4 of 6
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STOEL RIVES LLP
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

DATED this 29th day of June, 2015.

@/@%

KEVIN M. CUDiSY

o
@2;3“.&55'”” s
Subscribed & b ore me t th day of June 2015 i horage, Alaska.
£
= i
%’ﬁ:-.PUBLIc
. - Notafy-irand for the State of A\laska
¢ é‘ono-oﬂ hs$
F AL My Commission expires: PO/ Lo

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on June 29, 2015, a true and correct copy of the foregoing was served
via USPS Priority Mail on:

James B. Gottstein, Esq. Mark P. Scheer

Law Offices of James B. Gottstein Scheer & Zehnder LLP

406 G Street, Suite 206 701 Pike Street, Suite 2200

Anchorage, AK 99501 Seattle, WA 98101

(Attorney for Plaintiff) (Attorneys for Def/Criterion General, Inc.)
Jeffrey W. Robinson Daniel T. Quinn, Esq.

Ashburn & Mason Richmond & Quinn

1227 West Ninth Avenue, Suite 200 360 K Street, Suite 200

Anchorage, AK 99501 Anchorage, AK 99501-2038

(Attorneys for Defendant 716 West Fourth  (Attorneys for Defendant Koonce Pfeffer
Avenue, LLC) Bettis, inc. d/b/a KPB Architects)
Cynthia L. Ducey, Esq. Blake H. Call, Esq.

Delaney Wiles, Inc. Call & Hanson, P.C.

1007 W. 3rd Avenue, Suite 400 413 G Street

Anchorage, AK 99501 Anchorage, Alaska 99501

(Attorneys for Defendant, Pfeffer (Co-Attorneys for Def/Criterion General,
Development, LLC) Inc.)

AFF. OF KEVIN M. CUDDY ISO OF LLA’'s OPP TO PLF’S MOTION FOR PARTIAL SUMMARY JUDGMENT
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(f)

ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI

Page 5of 6
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STOEL RIVES LLp

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

[ further certify that this document was substantively produced in Times New Roman 13,
in compliance with Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

Debby Allen, Practice Assistant

79367999.1 0081622-00003

AFF. OF KEVIN M. CUDDY ISO OF LLA’s OPP TO PLF'S MOTION FOR PARTIAL SUMMARY JUDGMENT
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(f)

ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969C]
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| Rooma Juneau, Alaska 99301-11! heretrumst teferredtoas Lassee
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LEASE AMOUNT FOR FIRST YEAR: $597,000.00
{excluding CPI-U adjustment amount)

THIS LEASE, made and entered into on the date the Legislative Affairs Agency Executive Dlrector or.
her designes signs the Leass, is by and bstween 718 WEST FOURTH AVENUE, LLC, an Alaska.
limited liability company, whose address Is P.O. Box 241828, Anchorage, Alaska 89524, herelnafter
referred to as *Lessor,” and the LEGISLATIVE AFFAIRS AGENCY whose address is State Ce.pltol.

Ll

WITNESSETH:

1, : P ‘ D ATE: The Lessor leases to the Lessee and the Lesseo N
Ieases from the Lessor the premises, herelnafter “premises,” described as follows:

Approxirnately 22,834 square feet of office space, which conslsts of all
net usable office space on the second through sixth floors and
approximately 811 square feet of storage space In the basement, at the
building located at 718 West 4™ Avenue in Anchorage, Alaska at'Lot 3A,
Block 40, of the Original Townsite of Anchorags, according to the official

plat thereof Thlrd Judicial District, State of Alaska,

and Nlnety-Elght (98) reserved off-street patldng placos. for a term of five (5) years beginning -

June 1, 2004, and terminating at 11;69 p.m. on May 31, 2009, with the Lessee having five (5)

one ( 1) year ronewal options to be exercised by giving notice in writing to Lessor at the Lessor's
above address at least thirty (30) days before the explration of each term. The Base Monthly -

Rental Is Fiity-Two Thousand and No/100 Dollars ($52,000.00) each month; owever for the

period June 1, 2004, through May 31, 2005, the Base Monthly Rental will be reduced by -

$2,250.00 each month-by the Lessor to partially offset the costs incurred by the Lesses in - L
purchasing and Installing security camera oqulpmant and any HVAC work that will have to be o
done as parl of the Lessee's renovation. ‘ o .

-The rent shall be ad]ustod tha first of July of eaeh year: beglnning in 2005 to reﬂect changes in-
the Lessor's varlable costs. Variable costs are defined as all operational costs other than debt:
: service and profit and further defined for the purpose of the Lease as thifty-five percent (35%)’
of the Base Monthly Rental Rate. The adjustment will be based on the percentage of change
bstwean 2008 and the calendar year befora the calendar year of the adlustment, inthe U.S.

f

“ _F"‘a'gﬂoﬁﬂl , ' . , .
EXHIBIT A | Page 1 of 18-
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Depariment of Labor Consumer Price Index for All Urban Consumers, Anchorage Area (CPI-
U). The Annual Adjusted Monthly Rental Rate will be computed as follows:

PERCENTAGE OF CHANGE IN CPIU

(Annual average CPI-U for the calendar year preceding the year of adjustment) - (Annual
average CPI-U for the calendar year XX (XX) = x

x/Annual average CPI-U for the calendar year XX (XX)% = y%
ADJUSTED MONTHLY RENTAL RATE

[(35% x Base Monthly Rental Rate) x % of change in CPI-U] + Base Monthly Rental Rate =
Adjusted Monthly Rental Rate,

[(35% x Base Monthly Rental Rate) x y%)] + Base Monthly Rental Rate = Adjusted Monthly
Rental Rate.

Retroactive adjustments will not be allowed.

The monthly rental payments shall be due and payable on the first day of each month of the
Leasa and shall be sent by first class mall to the office of the Lessor whose address Is listed

above.

ADA COMPLIANCE: On the date of occupancy and throughout the entire occupancy of the
Lessee, the Lessor shall ensure that the premises (including, but not limited to, restrooms), the
reserved parking spaces, the common areas (including, but not limited to, restrooms and
parking area), and any subsequent alterations to the premises shall meet the specifications of

the ADA Accessibility Guidelines for Buildings and Facliities per the Americans with Disabilities

Act (ADA) Appendix A to 28 CFR 38, as currently written and as they may be subsequently
amended (hereafter referred to as ADA compllance).

Under the previous paragraph, the premises (Including, but not limited to restrooms), the
reserved parking spaces, the common areas (inciuding, but not limited 1o, restrooms and
parking area), and subsetuent alterations must meet the ADA compliance requirements as
they apply to a public entity, The Lessor must provide space that meets the same level of ADA
compliance as if the leased space were In a newly constructed State-owned facility from which
all program services are directly delivered to the public.

The Lessee's acceptance of the Lessor's space and alterations and any Inspection by the
Lessee do not relieve the Legsor of responsibility for ADA compliance. The Lessor further
agrees to perform and pay the costs of any alterations needed to meet the above-prescribed

ADA compliance.
The Lessor must furnish an ADA Fadility Audit Report from an architect reglstered to practice In
tha State of Alaska, at no cost to the Lessee, after the completion of any new construction or

any alteration, except for Lesses’s and Lessor's improvements under section 3 of this Lease, of
the existing space undertaken during the Lease. The ADA Faciilty Audit Report must Indicate

NG gAY

2004-024411-0

Pags 20! 18

EXHIBIT A | Page 2 of 18

000019



L1559,

that the offered space complies with all the requireménts of the ADA compliance and this -
saction,

If these provisions on ADA compliance conflict with another provision in this Lease, these
provisions govern.

DELIVERY OF PREMISES; RENQVATIONS: The Lessee is currently occupying the premises

under the current lease, which tarminates May 31, 2004. Except for Lessor’s campeting
obligations In this section 3, the Lessor will not be reconfiguring or making other improvements
to prepare the premises for this Lease, unless the improvements are required by another
section of this Lease. The Lessor has agreed to allow the Lessee to perform renovations to the
cuirent premises belore the Lease term begins on June 1, 2004. Although Lessor and Lessee
are currently leasing most of the premises under the current lease, this Lease will apply to the
renovations allowed under this section 3, and the current lease Is amended to that extent.
These renovations will be pald for by the Lessee and will include, but are not limited to, the

following:

1) re-locating the Data Processing Staff to what is currently Sulte 240A, constructing a
separate entrance to the room to split up the suite from what Is currently 2408, and
installing appropriate electrical, data, and phone jacks;

2) re-locating the Network Room from the basement area to what is currently the Supply
Room on the second floor of the premises, and Installing appropriate electrical, data and
phone Jacks;

3) re-wiring all offices located on fivors 2 — 8 with Cat Se or Cat 6 wiring;

4) re-locating the Legislative Ethics Office to what is currently Suite 240B, constructing a

separate entrance to the room to split up the suite from what is currently 240A, and

installing appropriate electrical, data, and phone jacks If required;

5) expanding the current large teleconference room by taking down a wall of what is currently
Suite 230 and making Suite 230 part of the large teleconference room;

6) constnicting walls, adding a door, tearing down walls, and Installing appropriate electrical,
data and phone jacks to make 3 House offices out of what is currently Suite 380 and the
Storage Room;

7) constructing walls, adding a door, tearing down walls, and installing appropriate electrical,
data and phone jacks to make 3 House offices out of what is currently Suite 470 and 2
Storage Rooms; :

8) constructing a new office in what Is currently open space in the hallway by the Senate
Conference Room and installing appropriate electrical, data, and phone jacks;

9) enlarging what is currently a Storage Room, Suite 880, into a larger House office by
constructing walls, tearing down a wall in House Conference Room, Suite 670, adding a
door, and installing appropriate electrical, data, and phone jacks;

10) re-balancing the HVAC system due to the above remodal.

The Lessor has agreed to provide, at no cost to the Lessee, up to an additional 540 square
yards of new high quality commercial quality carpet that matches the existing carpet in the
amount necessary to patch any carpet that had been re-carpeted In the fall of 2002 in the
offices affected by the above renovations, In addition, the Lessor has also agreed to provide
and Install new carpeting and cove base In all offices that were not re-carpeted In the fall of
2002, at no cost to the Lesses. The Lessee will notify the Lessor when these offices will be

g
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ready to be carpeted, and the Lessor will complete the installation within one month after
Lessee's notification.

LIT] S: The Lessor will provide at no additional cost beyond the rental
payments all utilities, including heat, electricity, sewage, potable water, and trash removal from
the premises, and |anitorial services, except that the Lessee will pay its own telephone utility
bilis. The Lessor wili also provide, at no additional cost beyond the rental payments, its building
maintenance staff to promptly lower and raise the Alaska State Flag and the United States
Flag, that are installed outside the building, whenever requested by the Lessee to do so.

IC | E : The Lesscr ghall ensure that the requirements in this

section 5 are met.

A. EL | wi DARDS: All electrical work performed and electrical
systems shall comply with the current applicable editions of:

1. the National Electrical Code of National Board of Fire Underwriters;
2. the rules, regulations, and codes of the State and applicable municipality;
3. the standardized rules of the Natlonal Electrical Manufacturer's Association.

The above minlmum requirements shall not preclude the use of higher-grade materials or better
workmanship.

B MAIN SERVICE FACILITIES: The main service facilities and meter panel shall be
adequate to provide the electrical load that will be required. This service shall be
enclosed in a sultable enclcsure which is readily accessible for inspecticn, Single
phase, 60 cycle, 120/240 V service shall be supplied.

C. LIGHTING: Lighting fixtures shall be provided which are capable of producing well
diffused lllumination at working levels of no less than 75 FT-C In office and clerical
areas; and no less than 50 FT-C in lobbies, restrooms, parking areas and simjlar
areas. Fixtures shall be provided with louvers or plastic diffusers. Bare lamp fixtures

will not be acceptable.

Specified Hlumination levels must be at task surface height (generaily 30 inches above
fioor) uniess noted otherwise in this section 5. For types of spaces not listed in the
previous paragraph, fllumination levels must be in acoordance with current |ES

recommendations.

All l]amps shall be consistent throughout space with regard to color, temperature,
quality, and type. A maintenance program shall be conducted throughout the duration

of the Lease to maintain this conslstency.

D. SWITCHING: Individual switching shall be provided for each rcom or area. Switches
shall be located inslde the lighted space, adacent to the entry, accessible with doors
open or closed. In [leu of or in addition to the previous sentence, lighting may be
controlled by a building control systemn. Motion detectors are acceptable in lieu of
switches for &ll spaces except open offices. Three- or four-way switching, as

AT
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( ’ appropriate, shall be provided in corridors and large rooms with more than one entry.

E. ELECTRICAL OUTLETS: Existing outlets in the premises currently occupied by the
~ Lessee are sufficient. If additional outlets are required, the Lessee shall be
responsible for these costs; however, the Lessor shall be responsible for maintaining
all outlsts in good working order.

Legislative Information Office: A 120V, 20 amp dedicated outlet shall be provided in
the copy room for the LIO copler.

Senate Space: A 120V, 60hz, 20 amp dedicated shall be providad in each of the two
(2) copy rooms.

House Space: A 120V 20 amp dedicated shall be provided in each of the two (2) copy
rooms.

In tollet rooms a minimum of one duplex receptacle (with ground fault protection) shall
be provided above the counter (adjacent to sink or mirror) and a minimum of one
general use receptacie shall be provided.

F. DOCUMENTATION: The Lessor shall post a fioor plan at each circuit breaker panel

with labeling to correspond to individual circult breaker labels, and keep the posted
floor plan up to date.
- 6. DR G R R (0] E : The Lessor shall ensure that the
( drinking water and restroom facilities meet the requirements In this saction 6.
e A.  DRINKING WATER: Water suitable for drinking purposes shall be provided through

drinking fountains or water coolers located at a central location In the main haliways on
each floor. If water coolers are provided, the dellvered bottled water with disposable
paper cups shall be supplied by the Lessor at no additional cost to the Lesses.

B. RESTROOMS: The Lessor shall provide separate adequate tollet and [avatory
facilities for men and women In compliance with all applicable codes and the state's
safety regulations, and section 2 of this Leass. Each toilet room shall have single
entrance doora, with automatic door closers or other approved entrance arrangement.
They shall be equipped or provided with stall partitions with doors. They shall also be
provided with adequate mirrors, soap, tissue and paper towel dispensers, sanitary
napkin dispensers in the women's restrooms, decdorizers, sanitary lissue seat cover
dispensers, and ventilation. Each restroom shall have hot and cold running water.

" Public restrooms shall not be located within the Lessee’s leased space. Access to the
public restrooms may not be through the Lessee’s leased space.

R
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HEATING LIN NR RE : The Lessor shall ansure that
the requirements of this saction 7 are mei..’.

HEATING AND COOLING: Facilitles shall be hrovided to maintain a temperature In
all the offices and similar type space uniformly within 68 degrees F to 78 degrees F

>
<

b

( = The existing configuration of the thermostat control units and heating zones in the :
i premises currently occupied by the Lessee are sufficient, however, the Lessor shall be o
oY & responsible for maintaining such in good working order. .
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8.

10.

range. The temperature to be maintained in this zone Is the area two (2) feet above
the floor to a height of five (5) feet above the floor.

It the temperature Is not malntained within the 68 degrees F to 78 degrees F range, as
required by the previous paragraph, for a period of more than one (1) working day, the
Lessor shall, upon receipt of a written complaint from the Lessse, provide suitable
temporary auxllary heating or cooling equipment, as appropriate, to maintain the
temperature in the specified range. If such temporary auxiliary equipment Is
necessary to meat normal weather contingencies for more than 21 consecutive
working days, the Lessor shall not later than the 21st working day Initiate a continuing
and diligently applied effort to rectify the deficiency causing the fallure in order to
uniformly maintain the temperature range required. If after 42 consecutive working
days the temporary auxiliary equipment is stlll necessary to meet normal weather
contingencies, the Lessee shall be free to hold the Lessor In default, It being
consldered that the Lessea has proffered a reasonable amount of time for the Lessor
to effect suitable modification or repair to the building in order to malntain the specified
temperature range without resort to temporary auxiliary devices. "Working days® for
the purpose of this section shall be defined as days nomally scheduled by the Lessee
as open for the conduct of its normal operations.

B. VENTILATION: All occupied areas of the building shall be provided with at least the
minimum amount of outside (ventilation) air prescribed by ASHRAE Standard 62-89:
*Ventilation for Acceptable Indoor Air Quality®. This ventilation air shall be introduced
by mechanical means. A minimum of six alr changes per hour shall be provided in
occupled spaces. Exhaust air systems serving tollet rooms and janitor's closets shall
be sized to provide a minimum of 10 air changes per hour.

WINDOW COVERING REQUIREMENTS: The:Lessor shall comply with this section 8. Ali

outside windows shall be equipped with biinds, or other approved material and shall be
Installed, ready for use with all necessary hardware when the Lessee occupies the rental
premises. Window coverings shall be of good quality and appearance matching the decor of
the space and shall adequately reduce incoming heat and light to a comfortable level. The
Lessee resarves the right to select the color of the window coverings, if new window coverings

are to be Installed,

FLOOR COVERING REQUIREMENTS: The Lessor shall comply with this section 9. Office
floors shall be covered with a good quality of commercial grade carpeting. Other floors shall be
covered with carpet, suitable lincleum, or tile of standard size which Is free of defects. The
Lessee reserves the right to select the color of the fioor covering, if a new ficor covering s 1o be
installed. Carpeting shail be of a good quality commercial grade and shall nct generate more
than a minimal amount of static electricity under normal use. New floor coverings shall be
installed in a skilled manner common to the trade.

E . All offices and similar type space shall be equipped with
acoustical celling tiles, panels, or cther sound absorption material. The overall noise factor shall
nat exceed 80 decibei (dba) for an eight-hour workday at level A reading. Acoustical ¢ontrol
must be sufficlent to permit conferences, walting room nolse, and office work to progress
simultaneously. It is the Lessor's responsiblilty to furnish the proper combination of sound
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. absorptive material on celhngs "walls, arid ficors to achisve the spanlfed preferrad notice

11.

12.

13.

14.

15

crlteria level,

IREMENTS: Unless otherwise specified by Lesses, the Lessor shall engure -
that all partitions are fioor to celling, flush type, and of drywall construction, and that the ﬂnlsh is’
paint, paneling, or other Lessee-approved material,

R EMENTS: The Lessor shall ensure that all surfaces which normally would
be painted are finished with a minimum of two coats of interior latex paint on walls and suitable ,
semi-gloss enamel on woodwork and bare metal. The Lessee reserves the right to (a) select e
the colors for areas to be newly painted; or (b) determine whether existing painted surfaces are -
satisfactory, if the Lessor wants to use the existing painted surfaces without painting them for

the Lease.

DOOR HARDWARE REQUAREMENTS: The Lessor shall ensure that the requirements of this
saction 13 are met. All doors ghall be equipped with all necessary hardware. Cylinder locks

and door checks shall be fumished and installed on all doors which open Into public corridors or
space otherwise accessibie to other than those persons to be employed in the premises. Al
locks shall be masterkeyed and duplicate individual keys shall-be supplied as ‘required. Outs:de .
door kéys shall be supplied as required by the Lassaa .

glcg AND Dm ggylnsmgm The Lessor shall ensure that adequate talephone

sarvice |s be.avallable and that all necessary conduit and other features necessary to satisfy the
telephone company’s requirements are included In the building. The Lessee wil be responsible .
for the actual connection of telephone and communications equipment required by the Lessee
and as stated In section 3 ("Delivery of Premises; Renovations™). Under section 3 of this Lease,
the Lesses wili be responsible for the re-witing at the start of this Lease of all offices on floors 2
through 6 In the premises with Category Se or Category 8 compliant widng, lncludlng, but not
limited to, the installation of any necessary conduit, _

PARKING REQUIREMENTS: The Lessor shall ansure the requirements of this sacﬁori 15are
met,

Reserved off-street parking shall be of sufficlent size to allow proper and sasy parklng, and
have a hard and well-drained surface. The area shall be marked “Resarved” to identify the
private parking niature of each reserved space, and each space reserved by the Lessee within
the area shall be at least 8-1/2 feet wide by 17 feet long and shall be marked to provide for.

proper parldng and otherwlse identified. as private parldng

Nlnaty-Elght (98) ressrved parking spaces shall be provided for the excluisive use ofthe . _
Lesses. These nlnaly-eigh! (98) parkmg spaces mus'l be pro\ddad at no addrtional cost tothe =

Lessee.
Ninety (80) of the rasarved nlnety-elght (98) parking spaces provided for the excluslve uae of

the Lessee must be located In the parking lot adjacent to the west side of the 716 West 4™
‘Avenus butlding., All parking Iocatlcns must be well it and have good acceaslbllity in and out of

the parklng area.
ERI0AR
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16.

17.
18.

An additional eight (8) reserved public parking spaces must be provided for the exclusive use of
the Lessee for the Lasses's invitees to the building. This parking must be located no more than

two blocks walking distance from the office location and have good accessibllity in and out of
the parking area.

EIRE PREVENTION: The Lessor shall maintain the premises in keeping with good fire
prevention practices. The Lessee reserves the right at reasonable times to enter and make fire
prevention and fire protection Inspections of the bullding and space cccupled.

HAZARDS: The Lessor shall maintain the bullding free of structural or mechanical hazards.

E : The Lessor shall be responsible fer janitorial services as outlined
below for the entire premises, commen areas, and private parking areas. Janitorial services
must be performed by competent employses of the Lessor or by a competent Janitorlal
company and the Lessor must notlify the Lessee of all names of who will be performing these
Janitorial services. The Lessor must give the janitorial employses or company a copy of the
actual janitorial dutles that are stated in the Lease. The Lessor must notify the Lessee of all
janitorial employee or company changes relating to who will be performing the janitorial
services. When the Janitorial work is being performed, a person not performing the janitorial
work may not enter or remain cn the leased premises, except as otherwise authorized by

Lesses.

Janitorial services shall be performed after office hours unless otherwise specified or as
conveniently as passible to the occupying entities. The premises gensrally are occupied
Monday through Friday except State holidays. In the event that various areas are occupled at
times other than specified herein, the janitorial services shall be parformed at other imes as

convenient. The Lessee prefers the following:
A. DAILY SERVICES:

1. Empty wastebaskets. Empty and wipe ashtrays and place contents in a metal
container separate from other waste material. Collect all wastepaper and trash and
dispose of it away from the premises.

2. Sweep halls and floors In the interior of the buliding. Tile floors are to be swept with
a yarn broom or a dust mop treated with polyethylene glycol or similar nondnjurious
materlal. (Hf lobby area is tiled, B-1 will become a daily service.)

3. Vacuum all carpets in offices, conference rooms, workstations, hallways, aisles
used for clrculation within sald premises, common areas, entryways, elevator
lobbies and corridors.

4, Dust all visible surtaces of furniture, fixtures, and equipment to a height of six (6)
feet.

5.  Mop or scrub tollet room floors, wash all plumbing fixtures with warm water and
soap. Disinfect urinals and water clogets, Damp wipes all dispensers, tlled portion

of tollet rcom walls and stall partitions.
MR G
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6.  Provide and malintain adequate supplies of toilet paper, seat covers, deodorizers,
sanhary napkins, towels and soap In toilet rooms. These supplles are to be of
standard or better quality and are to be furnished by the Lessor. The Lesscr shall
also provide a closed disposal container for waste sanitary napkins.

7. Clean and disinfect any drinking fountains,

8. Police sidewalks by collecting and removing all trash and other discarded materials.

9.  Atthe end of each workday, the Janitorial supervisor must inspect the entlre building
to ensure that all work is complete and all necessary doors are locked.

WEEKLY SERVICES:

1. Damp mop all waxed fioors and machine buff to remove traffic marks and restore
luster of wax.

2. Remove all fingermarks and smudges from walls, woodwork, and glass surfaces.

MONTHLY SERVICES: Vacuum fabric furniture,
EVERY SIX MONTHS SERVICES:

1,

Dust or vacuum window coverings such as blinds, etc., as may be the case,
overhead pipes, ventilation vents, or molding, etc., that must be reached by ladder.

2. Dust or wash light fixtures as appropriate for greatest light efficiency.

3. Wash windows and glass wind deflectors inside and out leaving no streaks or
unwashed places. Wipe water spots from silis and frames. Use drop cloth as
required to protect adjacent surfaces, fixtures, and furniture. Wash windows at
equal intervals of time, weather and conditions permitting.

4. Wash all wastebaskets.

5. Wash walis In public halls and stalrwells where wall covering permits. Wash pipes
and ralls in stalrwells, Clean and wax all paneling.

6. Shampoo carpets in high traffic areas of the premises.

AS REQUIRED:

1.  Replace burned out lamps (to be furnished by the Lessor).

2. Remove snow and Ice from sidewalks, entrances, outside storage areas, parking
aréas, and other areas as applicable to an extent which will render the areas safe to
pedestrian traffic and automobile operation.

3. Shampoo ALL cameted areas of the premises.

[
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21,

19.

20.

COMPLIANC : The Lessor shall comply with the requirements of this section 19.-

A.

" Remoave spots and stains from carpets, tile and linoleum. Remove all foreign
matter (gum, smudges, etc.) from floors, handrails and furniture.

Remove all wax from all floors by mopping or scrubbing with a synthetic detergent
or wax remover, rinse thoroughly and apply good skid resistant wax of a type
recommended by floor tile manufacturers. When wax Is dry, machine buff to
smooth sheen,

Clean or replace all entry rugs. Rugs are to be fumished by the Lessar at each
buliding entrance and will be of sufficlent size to preclude the tracking of dirt and
mud Into the building.

Excopt as otherwise provided elsewhere In this Lease, all Improvements and new
construction of existing structures, and all appurtenances, improvements, new
construction, and existing structures shall conform to all applicable state, Federal and
local laws, ordinances, codes, and regulations pertaining to them. In the absence ot
local or state regulations, national codes shall apply. Mintmum raquirements of the
Lease shall not be construed as lowering the standard established by local regulations,

" and when local regulations and codes cantain mare stringent provisions, they shall

govem. The Lessor shall be responsible for obtalning all required permits.. The .

premises and the common areas must comply with Fedaral and state law relative to
occupational health and safety regulations. The Lessor shall be responsble for the
accomplishment and cost of any building alterations Necessary to comply with these

requlrementa

The Lessor must comply with all other applicable federal and state labor, wage/hour,
safety and assoclated laws that have a bearing on this Lease and must have all
licenses and permits required by the state and/or municipality for the performance of
the work required by this Lease.

* MAINTENANCE AND REPAIR: The Lessor shall at all tmes maintaln the premises and
-common areas In a safe condition and In a good state of general repalr, maintenance, and
" tenantable condition, including, but not limited to, the roof and the heating, electrical,

ventilation, plumbing, sanitary, and any elevator or escalator facilites. The Lessor shall keep
the roof free from roof leaks. . The Lessor shall keep the common areas in.a clean condition.
The Lessor shall keep the buiiding and the areas Immediately surrounding and belonging to the
building free from objectionable tenancy, odors, vermin, rodents, and other features that will in
the opinion of the Lessee be detrimental to Lessee's operation. The term “repalr” inciudes
repairs of any type, including, but not limited to, exterior and interlor, structural and

nonstructural, routine or pertodic, except in the case of damage anslng from the negl’genca 01 o

the Lessee’s agents or empluyees .

- SIGNS:

“The Lessor shall pmvlde and ereotlafﬁx adequate slgnago to Idenﬂfy the Lessees

presence and to easlly direct the public to the Lessae's space. The Lessor shall provide and
erect, at no cost to the Lessee, signage as follows: -in all buildings, entrances, and common

spaces.

lobbles, hallways and elevators. and on all doora or walls at entrances to the Lessee's leased

ﬂ!ﬂﬁﬂﬁﬂlﬂlﬂlﬂﬂlﬂﬂmﬂl
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23.

24.

25.

The Lessee reserves the right to erect or affix additional door or wall signs, at the Lessee 's
cost, within its leased space to further [dentify room names and/or numbers. The size and
character of the signs shall be at the Lessee's discretion and shall not unreasonably detract
from the aesthetics of the bullding.

VA : The Lessor shall ensure that the premises under this Lease which are on the
second floor and above are served by an elevator that, in addition to complying with section 2
of this Lease, complles with the current applicable editions of the rules, regulations, and codes
of the State, and the applicable municipality. Documentation from a licensed elevator
repalrperson stating that the elevator is in good working order and meets all the minimum
standards shall be provided by the Lessor, at no cost to Lesses, If requested by the Lessee.

RENOVATION: At least every five (§) years of occupancy or at the reasonable written request
of the Lessee, the Lasscr shall renovate the premises by refinishing all damaged or womn walls,
ceilings, floors, or bulit-in fixtures or replacing damaged or worn wall, floor or window coverings
or paint. If the Lessor does not respond to such reasonable renovation requests by the Lessee,
the Lessee resarves the right to hire competent workers to accomplish such renovation(s) at
the Lessor's expense, and may deduct the costs from the rent payments. For any renovation,
the Lessee reserves the right to make on-site inspections and to determine if and when the
renovation is cornplete and satisfactory. The Lessee reserves the right to selsct the color(s) of
the fioor covering, if a new floor covering is to be Installed, window coverings, If new window
coverings are to be Installed, and paint for areas to ba newly painted.

GE-RE D u : If the Lessor performs construction, alteration, repalr,

renovation, or redecaration work while the Lessee Is occupying the premises, and if this work
amounts to 20 percent or more of the entire term of this Lease (excluding optional renewais),
the Lessor Is advised that the Leass will be considered by the Lessee to be subject to the
minimum wage and other fequirements of AS 36.05.010 - 36.05.110; the current minimum
wages for varlous classes of laborers, mechanics, and field surveyors (as these terms are
deflned in AS 36.85.010), and the rate of wages pald during the contract must be adjusted to
the wage rate indicated under AS 36.05.010; the Lessor and Lessor's subcontractors must pay
all employees unconditionally and not less than once a week; the scale of wages must be
posted in & prominent and easlly accessible place at the site of the work; the Lessee shall
withhold as much of its payments under this Lease as necessary to pay to laborers, mechanics, -
and field surveyors employad by the Lessor or the Lessor's subcontractors the difference
between (A) the rates of wages required by the contract to be paid laborers, mechanics, or fleld
surveyors on the work, and (B) the rates of wages in fact received by the laborers, mechanics,
or fleld surveyors that are less than the required wages; the Lessor Is encouraged to contact
the Wage and Hour Administration of the Department of Labor for more Information.

INGRESS AND EGRESS: All space shall be avallable on a 24-hour day, seven days a weak
basis to the Lessee and its Invitees. The Lessae shall have full access to and use of all
cammon areas of the bullding Including, but not limlted to, elevators, lobbies, stairwells, and
resirooms. The Leasor shall provide seven day a week security patrolling for the bullding and
parking area at no cost to the Lessee. The Lessee will be responsible for purchasing and
installing security cameras in the lower parking area, and for thelr operation and maintenance,
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26.

27,

28.

20,

30.

31.

ACCESS BY LESSOR: The Lessor and its agents will have the right to enter the premises at
any time during business hours and after reasonable notice to Lesses (In case of emergency,
at any time and without notice) to examine and make the repairs, alterations, improvements, or
additions that Lessor determines to be necessary or desirable, or to show the premises to
actual or potential Lessees, purchasers, workers, or contractors. If the Lessee Is not personally
present to permit entry and an entry Is necessary to make repairs, Lessor may enter the same
by master key (or force If an emergency) without rendering the Lessor liable for the actual
entry. The Lessor may not enter the premises for other reasons without the permission of the
Lesses. Nothing contained in this section shall be construed to impose on the Lessor a duty
of repalr of the bullding except as provided for elsewhere in the Lease.

USE OF PREMISES: The Lessee will use the premises only for an office and In a careful and
proper manner. Use for an office includes use for public meetings. The Lessee will not use or
permit all or part of the premises to be used for another purpose without the prior written
consant of the Lessor, which shall not be unreasonably withheld. The Lessee will not use or
occupy the premises or parmit them to be used or occupied for a purpose or business
considered extra-hazardous on account of fire or other hazard, or in a manner which violates

federal, state, or local laws or regulations.

QUIET ENJOYMENT: If the Lessee pays the rent as provided by the Lease and keeps,
observes, and performs all of the other covenants of the Lease by It to be kept, performed and
observed, the Lessee shall and may peaceably and quietly have, hold, and enjoy the premises
for the term of such Lease.

LESSEE ALTERATIONS: Except as provided for in section 3 (“Delivery of Premises;
Renovations”) and section 33 (“Remedles on Default”), the Lessee may nat makse, or allow to
be made, alterations of the premises without the written consent of Lessor, which shall not be
unreasonably withheld. Alterations shall be performed in a professional and skilled manner.
Lasses will not allow or permit a lien or other encumbrance to be placed against the premises.

LESSEE-INSTALLED ITEMS: All fixtures and/or equipment of whatever nature that are
installed in the premises by the Lessee, whether permanently affixed or otherwise, shall
continue to be the property of the Lessee and may be removed by the Lessee at any time, .
provided, however, that the Lessee shall, at its own expense, repalr any injury to the premises
resulting from such removal. However any conduit or wiring installed by the Lessee shall

remain.

BESTORATION LIABILITIES: Lessee agrees to leave the promises at the expiration or
termination of this Lease in as good a condition as when first occupied, except for reasonable
wear and tear and loss or damage caused by fire, explosions, earthquakes, acts of God, or
other casualty. At the termination of the Lease, the Lessee |s not required to restore the
premises to their condition before the Lessor or Lessee made the Improvements required for
the Lessee to occupy the premises under the current lease or before Lessee or Lessor made
the Improvements under section 3 of this Leass. '

UNTENANTABILITY: During the term of this Lease, if the premises or any part Is rendered
untenantable by public authority, or by fire, the elements, or other casuaity, a proportionate part
of the rent according to the extent of such untenantability shall be abated and suspended until
the premises are again made tenantable and restored to their former condition by the Lessor;

T
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35.

and if the premises or a substantial part of the premises is rendered untenantable by public
authority or casualty and remain untenantable for a period of thirty (30) days, the Lessee may,
at its option, terminate this Lease by written notice to the Lessor. The Lessee's dacision shall
be controlling as to whether or not the premises are fit or unfit for occupancy. This 30-day
period shall not be so restrictively construed that the Lessee is bound to remain in the leased
taciiity I the Lessee's business cannot be safsly executed. If warranted due to unsafe
conditions, the Lesses is free to move elsewhere. |f the premises are made tenantable again
within this 30-day period, the Lesses will return to the facliity for occupancy. The Lessee may
also chooss to recover from Lessor any excess costs, over the abated Lease paymeants,
occasloned by relocation due 1o untenantability,

EDI LT: If the Lassee shall at any time be in default in the payment of rent,
or in the performance of any of the terms of the Lease and shall fail 1o remedy such default
within sixty (60) days after written notice of the default from the Lessor, the Lessor may retake
possession of the premises by an unlawful detainer action or other lawful means, and the
Lease will terminate, without prejudice, however, to the right of the Lessor to recover from the
Lessee all rent due up to the fime of such entry. In case of any defauit and entry by the Lessor,
the Lessor shall relet the premises for the remainder of the term for the highest rent obtainable
and may recover from the Lessee any deficiency between the amount obtained by reletting and

the rent specified by the Lease.

if the Lessor shall at any time be in defauit In the performancge of any of the terms or obligations

of the Lessor under this Leass, the Lessee may fix the problem involved and deduct the cost,
Including, but not limited to, administrative costs, from the rent, if the Lessor fails to fix the

problem within a reasonable tme after Lessee notifles the Lessor In writing of the default. If the
Lessee chooses not to fix the problem or cannot fix the problem, the Lessee may deduct from

the rent the Lesses’s damages, which are to be determined by the Lessee's Supply Officer;

when deducting damages under this sentence, "damages’ means either (1) the costs ar
(including, but not imited to, administrative costs) of alleviating or adjusting to the problem, or

(2) tha dlmlnuﬂon of Iha value ol the Lease to lha Lassae caused by ﬂ\e Lessor's default

, l paraph d n Iy ta

uation co b 'sectlo Untnantabili). T
INDEMNIFICATION: The Lessor shall indemnify, hold harmless, and defend the Lessee from

and against any claim of, or liability for, error, omission, or negligent act of the Lessor under
this Lease. The Laessor will not be required to indemnify the Lessee for a claim of, or liability
for, the independent negligence of the Lessee. If there is a claim of, or liability for, the joint
negligent error or omission of the Lessor and the Independent negligence of the Lesses, the
indemnification and hold harmless obligation shall be apportioned on a comparative fault basis.
In this section 34, “Lessor” and "Lessee” include the employess, agents, and other contractors
who are directly responsible, respectively, to each. In this section 34, “independent
negligence” means negligence other than in the Lesssa's sslection, administration, monitoring,
or controlling of the Lessor and In approving or accepting the Lassor's work.

: Without limiting the Lessor’s Indemnification responsibilities under section 34
(“Indemnification®), it is agreed that the Lessor shall purchase at its own expense and malintain

RGN
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In force at all times during the Lease the folfowlng Insurance, except as provlded elsewhere ln
this section 35: , :

A workers' compensation insurance as raqulred by AS 23.30.045(d) for all employees
engaged in work under the contract and as required by any other applicable law;

B. comprehensive genera! liabiiity Insurance covering all business premises of, and )
operations by or on behalf of, the Lessor in the performance of the contract, Including,
but not limited to, bianket contractual coverage, products coverage, premises and
operations coverage, independent contractors coverage, broad form property damage
endorsement, and personal Injury endorsement; the policy must have minimum
coverage limits of $1,000,000 combined single limit per occurrence; unless waived by
the Lessee, the insurance policy shall name the Lessee as an additional Insured;

- G, commercial automobile Kabliity insurance covering all vehicles used by the Lessor In -

the performance of the contract, with minimum coverage llmits of $500 000 combined
single ilmit per occurrence,

The Lessor is an entity without employees and does not have the workers’ compensaﬂon L
insurance required above. If at any time during the term of the Leass, including any renewals,

. the Lessor hires one of more employees, the Lessor will purchase at its own expense and

maintain in force at all imes workers’ compensation insurance under A. of this section 35 for
the employse or employees and submit proof of the workars compensation Insurance to the

Lessee..

Upon request, the Lessor shall provide the Lessee with evidence satisfactory to the Lessee of
the insurance Identified In B. ~ C. above. Each of the required insurance policies must provide
for the Lessee to recelve a 30-day prior hotice of any cancellation. Where specific limits are
shown above, It Is understood that they are the minimum acceptable limits. If a policy contains
higher limits, the Lessee will be entilled to coverage to the extent of the higher iimita. Al
insurance policies must comply with, and be Issuéd by, insurers licensed to. traneact the
business of Inaurance In Alaska or in anothsr state

in addition, tha Lessor shall requlre any contractor or subcontractor to provide and. maintain for
its employees workers' oompensabm lnsuranoe ,

W Delays In performance by the Lessor due to unforeseeable
causes beyond the control and without fault or neglect of the Lessor may be excused.
Unforeseeable causes may Include but are not limited to: (1) acts of God, (2) public enemy, (3) -
acts of the state in its sovereign capacity, (4) acts of another contractor In the performance of a
contract with the Lesses, (5) fires, (6) floods, (7) quarantine restrictions for epidemics, (8)
strikes, (B} frelght embargoes, (10) unusualily severe weather condtions, and (11) delays -

. unusual In nature by subcontractors or suppiiers. Notification of such delays must be made to

the Lessee's Supply Officer In writing within ten {10) days of the commencement of the

" unforeseeable cause.. The Supply Officer shall ascertaln the facts and the extent of delay and

the extent of the time for completing the project. The Supply Officer may approve an extenslon -
when, In the Supply Officer’s judgment, the findings of fact justify an extenslon. Pending final

| declslon on an extension of time under thls section, the Lessor shall proceed dﬂlgenﬂy with the

IHIIIIHHIWHIIHIIIWIIIBII
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37.

38,
38.

40.

41,

performance of the Lease. Inabillty to comply with state or municipal construction or zoning
laws or ordinances or restrictive covenants shall not be regarded as an unforeseeable causs.

ON: Any holding over after the expiration date of this Lease or of a renewal of this
Lease shall be construed to be a tenancy from month-to-month at the same monthly rental rate,
and on the same terms and conditions as specified in this Lease.

JIME: Time is of the essence.

R TRANSFER: Assignment or cther transfer of this Lease Ig subject to
Section 160 of the Procurement Procedures of the Alaska State Leglslature. The Lessee's
interest in this Lease may not be assigned without Lessor’s prior written consent and Lessor'’s
consent will not be unreasonably withheld.

BINDING ON SUCCESSORS: Subject to section 39, this Lease and all the covenants,
provisions and conditions contalned In the L.ease shall inure to the benefit of and be binding
upon the successors and aseigns of the Lessor and the Lessee.

L FOR PRODU : AS 36.15.010 requires that In a project financed by
State money In which the use of timber, lumber, and manufactured lumber products Is required,
only timber, lumber, and manufactured lumber products originating in this state from local
forests shall be used wherever practicable. Therefore, if construction, repalr, renovation,
redecoration, or other alteration is to be performed by the Lessor during the Lease, the Lessor
must use, wherever practical, timber, lumber, and manufactured lumber products originating in

this state from local forests.

LEASE AMENDMENTS: In additlon to any other amendment the parties may be allowed to
make under the Lease, the terms of the Lease entered into may be amended by mutual
agreement of the parties, If the Lessee determinas that the amendment is in the best interests
of the Lessaee and if the amendment does not amount to a material modification of the Lease.

AUTHORIZATION; CERTIFICATION: Execution of this Lease was authorized by a majority of
the members of the Alaska Legislative Councll at a meeting on January 15, 2004,

Funds are available [n an appropriation to pay for the Lessee's monetary ¢bligations under the
lease through June 30, 2005. The avallablity of funds to pay for the Lesses's monetary
obligations under the Lease after June 30, 2005, |s contingent upon appropriation of funds for
the particular fiscal year involved. In addition to any cother right of the Lessee under this Lease
to terminate the Lease, I, in the judgment of the Legislative Affalrs Agency Executive Director,
sufficlent funds are not appropriated, the Leass will be terminated by the Lesses or amended.
To terminate under this section, the Lessee shall provide written notice of the termination to the

Lassor.

OF : In the event that the partles of the Lease find it necessary to
itigate the terms of the Leass, venue shall be the State of Alaska, First Judicial District, at '
Juneau and the Lease shall be interpreted according to the iaws of Alaska.

VIR
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( | 45. W This Lease sets forth the entire understanding of Lessor and Lessee.
' and no modification may be made to this Lease except by written addendum signed by all

parties.

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month,
and year Iindicated below.

LESSOR: . LESSEE:
716 WEST FOURTH AVENUE, LLC STATE OF ALASKA
LEGISLATIVE AFFAIRS AGENCY
W; b ,,0'{' )
Robert B. Acree Date Sena ene Therriault
Member Chalr
Tax Identification No.; 03-04435689 Alaska Legislative Councll
Business License No.: 423463 Procurement Officer
CERTIFYING AUTHORITY APPROVED AS TO FORM:
[
4(61% ‘:;{/ugt'[_n % /’.'E el "A-(_ J,-/,/'L"y
Pamela A. Vam| Date Legal Counssl| Date
Executive Director
Legislative Affairs Agency

A I
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STATE OF AbASKA 4 )
shidecsdide! )™

THIS IS TO CERTIFY that on this_TZ2 _day of M 2004, before me the undersigned
Notary Public in and for the State of Alaska, duly commissioned and sworn as such, personally
appeared, ROBERT B. ACREE, known to me and to me known to be the individual named in and
who executed the above and foregoing Lease on behalf of 718 WEST FOURTH AVENUE, LLC,
and who acknowledged to me that he had full power and authority to, and did execute the above
and foregoing Lease on behalf of and as the free and voluntary act and deed of said company,
for the uses and purposes thereln mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarlal seal the
day, month and year first above written.

Notary Public in and for:
My commission expires:_ s

STATE OF ALASKA )
) ss.
FIRST JUDICIAL DISTRICT )

~~  THISIS TO CERTIFY that on thagn. . day of Q%L_J.;,aom. before me, the undersigned
Notary Public in and for Alaska, duly commissioned ahd swom as such, personally appeared

SENATOR GENE THERRIAULT, known to me and to me known to be the Individual named in
and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregolng instrument
as the free and voluntary act and deed of his principal for the uses and purposes therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the
day, month and year first above written.

STATE OF ALASKA g%, .
OFFICIAL SEAL  &SEd%y D
Jeannine M. Price i) ™™,
NOTARY PUBLIC g N Public In and for Ala
-| My Commission Explires Y2908 My commission expires: 3 D

VB
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STATE OF ALASKA )
) s8.
FIRST JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the (€. day oQﬁM_;l/zoom before me, the undersigned
Notary Public in and for Alaska, duly commissioned and swom as such, personally appeared
PAMELA A. VARNI, known to me and to me known to be the individual named in and who
executad the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF
ALASKA LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the
foregoing Instrument as the free and voluntary act and deed of her principal for the uses and

purposes therein gst forth,
IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the

day, month and year first above written.
C){C.O-«M oM Q\“J_/
Kgtary Public in and for Al
My commission expires: 910

STATE OF ALASKA gy
OFFICIAL SEAL  ANEh)
Jeannine M, Price
NOTARY PuBLIC o
My Commission Expires 32008

FOR RECORDING DISTRICT OFFICE USE ONLY:
No Charge - State Business

After recording return to:
Jan Price, Supply Officer
Legislative Affairs Agency
State Capitol

Juneau, AK 99801-1182
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LEASE AMENDMENT NO. 1

THIS LEASE AMENDMENT, made and entered Into on the date the Legislative Affalrs
Agency Executive Director or her designee signs the lease amendment, !s by and between
716 WEST FOURTH AVENUE, LLC, an Alaska limited fiability company, whose address Is
P.0. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as “Lessor,” and the
LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3, Juneau, Alaska
99801-1182, hereinafter referred to as "Lessee”, hereby amends the lease dated April 6,
2004, recorded in Book 2004-024411-0O, Pages 1 - 18, Anchorage Recording District, Third
Judicial District, State of Alagka,

WITNESSETH

WHEREAS, Lessor Is leesing to Lessee the following described premises, hereinafter
"premises”,
Approximately 22,834 square feet of office space, which consists of all net
usable office space on the second through sixth floors and approximately 811
square feet of storage space in the basement, at the building located at 716
West 4™ Avenue In Anchorage, Alaska at Lot 3A, Block 40, of the Original
Townsite of Anchorage, according to the official plat thereof, Third Judicial
District, State of Alaska;

WHEREAS, there has been a dispute between Lessee and Lessor as to the size and
number of the reserved parking spaces provided to Lessee under the Lease;

WHEREAS, during the dispute described in the previous whereas clause, Lessee has
rented additional parking spaces from another person and deducted the rental amount
for these spaces from the rent paid by Lessee under this Lease; and

WHEREAS, this Lease Amendment represents a settiement of the dispute described
in the previous two whereas clauses.

NOW, THEREFORE, LESSOR AND LESSEE AMEND THE LEASE AS FOLLOWS:
1. Section 1, “Rental Property and Rental Rate,” of the Lease is amended by amending the

phrase, “and Ninety-Eight (98) reserved off-street parking places,” to now read “and
Elghty-Six (86) resefved off-street parking places,”

Page 10of §

EXHIBIT B | Page 1 of 5

000036



L1552

Beginning on June 1, 2006, the monthly rental rate will be decreased by $1,000.00 each
month to reflect the reduced number of parking spaces that the Lessor will be providing
to the Lessee.

The Lessor will pemmit the Lessee’s security guard to occupy space in the first floor
lobby common area space across from the elevators at no additional cost to the Lessee
until the first floor lobby common area space is needed by the Lessor to fulfill space
requirements of other tenants in the buliding.

Sectlon 15, “Parking Requirements,” of the Lease I5 deleted and replaced with the
following section:

15. PARKING REQUIREMENTS: The Lessor shall ensure the requirements of this
section 15 are met.

A Lessor will provide at no additional cost to the Lessee BE off-streat
parking spaces In the upper and lower parking lots adjacent to the west
side of the 718 West 4th Avenue building for the use of the Lessee and
Lessee's invitees to the bullding. These 86 spaces must be available to
Lessee and Lessee's invilees 24 hours a day 7 days a week.

B. Each parking space provided under A. of this sec. 15 shall be marked
“Reserved” to identify the private parking nature of the space. The
current striping of each parking space located in the upper and lower
parking lots adjacent to the west side of the 716 West 4™ Avenue
building will remain in effect for the duratlon of the lease. In this
subsection B, “current” means In existence on the date this lease
amendment Is entered into.

C. Parking spaces provided under A. of this sec. 1§ must be of sufficient
size to allow proper and easy parking and must have a hard and well-
drained surface. Each parking space must be marked to provide for
proper parking. All parking locations must be well Iit and have good
accessibllity in and out of the parking area.

Notwithstanding any other provision In the Lease, Lessor walves any and all claims that
Lessor may have or allege against the Lesses for or arising out of the Lessee's
withholding of rent from the Lessor during the dispute between the Lessor and the
Lessee over the size and number of the reserved parking spaces provided by Lessor
under the Lease.

ON; CERTIF] N:

Execution of this lease amendment was authorized by a majority of the members of the
Alaska Leglslative Councll at a meeting on May 22, 20086.

Execution of this lease amendment by the Legislative Affairs Agency Executive Director
or her designes hereby constitules a certificaion that funds are available In an

y
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~ appropriation to pay for Lessee’s monetary obligations under the Lease through June
30, 2008. Avallebility of funds to pay for Lessee’s monetary obligations under the

— Lease after June 30, 2006, Is contingent upon the appropriation of funds for the
particular fiscal year involved, In addition to any other right of the Lessee under this
Lease to terminate the Leass, if, in the judgment of the Legislative Affairs Agency
Executive Director, sufficient funds are not appropriated, the Lease will be terminated
by the Lessee or amended. To terminate under this section, the Lessee shall provide
notice of the termination to the Lessor.

7. All other provisions of the Lease will remain the same.

IN WITNESS WHEREOF, the Lessor and Lessee have executed this lease amendment
and renewal on the day, month, and year indicated below.

LESSOR: . LESSEE:

716 WEST FOURTH AVENUE, LLC STATE OF ALASKA
AFFAIRS AGENCY

Y/ M—\ rl 3 { .

Robert B. Acree Rep

Member Chair
_ Teix Identification No.: 03-0443669 Alaska Legislative Councll ¥-//- & &

C Business License No.: 423483 Procurement Officer Date
| ~ CERTIFYING AUTHORITY APPROVED AS TO FORM:
ql’ylal’ MW é'ﬂi-upé

Pamela A. Varnl Date Legal Counsel

Executive Director

Legislative Affairs Agency

LTI
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.
STATE OF Od:gt;(u ‘ )
$ﬁ5_n; oF ﬂawkrl.q/ ;ss.

THIS IS TO CERTIFY that on this 23" day of ProowS | 2006, before me the
undersigned Notary Public in and for the State of Alackg, duly commissioned and swom as
such, personally appeared ROBERT B. ACREE, Rfiown to me and to me known to be the
individual named in and who executed the above and foregoing laase amendment on behalf of
716 WEST FOURTH AVENUE, LLC, and who acknowledged {o me that he had full power and
authority to, and did execute the above and foregoing lease amendment as his free and
voluntary act and deed of said company, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal

the day, month and year first above written.

. Notary Public in and for Ataska thoordus “3—
" 6; . L%’“ My commission explres:,
: ‘:.0 C ! g e ——
-"/,_.’;.,__;_‘m JACLYN R, MILLER
.10 - Notaty Public, State of Hawail
n - My Comymission Expires June 04, 2010
STATE OF ALASKA )
) §§.
FIRST JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the lH‘1 day of gc_:#mkzooe. before me, the

undersigned Notary Public in and for Alaska, duly comimissioned and sworn as such,
personally appeared REPRESENTATIVE PETE KOTT, known {0 me and to me known fo be
the individual named In and who executed the above and foregoing lease amendment and
renewal as the CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and he acknowledged to
me ihat he executed the foregoing instrument as the free and voluntary act and deed of his
princlpal for the uses and purposes therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal

the day, month and year first above written.
W c. Mafs—

T
Notary Public in and for Alask
C. Ibesatn
hioai My commiission explres: q f 5! ot

NOTARY PUBLIC

IR Y
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STATE OF ALASKA )
) ss.
=~ FIRST JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the I‘Z"f'- day of %ﬂ&{ 2008, before me, the

undersigned Notary Publlc in and for Alaska, duly conmimissloned and sworn as such,
personally appeared PAMELA A. VARNI, known to me and to me known to be the individual
named In and who executed the above and foregoing lease amendment as the EXECUTIVE
DIRECTOR of the STATE OF ALASKA LEGISLATIVE AFFAIRS AGENCY, and she
acknowledged to me that she executed the foregoing Instrument as the free and voluntary act
and deed of her principal for the uses and purposes thereln set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and effixed my notarial seal

the day, month and year first above written.
We . 86,

Notary Public in and for Ala
| My commission expires:

FOR RECORDING DISTRICT OFFICE USE ONLY:
No Charge - State Business

C After recording retumn to:
= Jan Price, Supply Officer
Legisiative Affairs Agency
State Capitol
Juneau, AK 99801-1182
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Recording Dist: 301 - Anchorage

PXOI>DrD

AMENDMENT NO. 2 AND RENEWAL OF LEASE

LEASE AMOUNT FOR FIRST YEAR OF RENEWAL: $637,137.72
(excluding CPI-U adjustment amount)

THIS AMENDMENT AND RENEWAL OF LEASE, made and entered into on the date the
Legislative Affairs Agency Executive Director or her designee signs the Lease, is by and
between 716 WEST FOURTH AVENUE, LLC, an Alaska limited liability company, whose
address is P.O. Box 241828, Anchorage, Alaska 99524, hereinafter referred to as °Lessor,"
and the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3,
Juneau, Alaska 99801-1182, herelnafter referred 1o as “Lessee”, hereby amends and
renews the lease dated April 6, 2004, recorded In Book 2004-024411-0, Anchorage
Recording District, Third Judiclal District, State of Alaska, and amended September 12,

20086.
WITNESSETH

WHEREAS, the Lessor s cumrently leasing to the Lessee the following described premises,
herelnafter “premises,” described as follows:

Approximately 22,834 square feet of offica space, which consists of all
net usable office space on the second through sixth floors and
approximately 811 square fest of storage space in the basement, at
the building located at 716 West 4™ Avenuse in Anchorage, Alaska at
Lot 3A, Block 40, of the Original Townsite of Anchorage, according to
the official plat thereof, Third Judiclal Districi, State of Alaska,

and Eighty-Six (86) reserved off-street parking places.
NOW, THEREFORE, LESSOR AND LESSEE, AGREE AS FOLLOWS:

1. Thal the Lease is renewed for a term of one (1) year beginning June 1, 2009, and
terminaling at 11:59 p.m. on May 31, 2010, with the Lessee having four (4) remaining
one (1) year renewal options to be exercised by giving notice in writing to Lessor at the
Lessor's above address at least thirly (30) days before the expiration of each term.

2. The monthly rental rate for this renewal term is Fifty-Three Thousand, Ninety Four, and
81/100 dollars ($53,094.81).The rent will be adjusted the first of July in 2009 to reflect
changes In the Lessor's variable costs. The adjustment will be based on the percentage
of change, between 2003 and the calendar year before the calendar year of the
adjustment, In the U.S. Department of Labor Consumer Price Index for All Urban
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Consumers, Anchorage Area (CPI-U). The Annual Adjusted Monthly Rental Rate will be
computed as follows:

PERCENTAGE OF CHANGE IN CPI-U

{Annual average CPI-U for the calendar year preceding the year of adjusiment) -
(Annual average CPI-U for the calendar year 2003 (162.50) = x

X1162.50% = y%
ADJUSTED MONTHLY RENTAL RATE

[(35% x Base Monthly Rental Rate) x % of change in CPI-U] + Base Monthly Rental
Rate = Adjusted Monthly Rental Rate.

[(35% x Base Monthly Rental Rate) x y%] + Base Monthly Rental Rate = Adjusted
Monthly Rental Rate. _

2, Section 39, “Assignment or Transfer”, of the Lease is amended to read:

C 39. ASSIGNMENT OR TRANSFER:

= Assignment or other transfer of this Lease Is subject to Section 160 of the
Procurement Procedures of the Alaska State Legislature. The Lessee's Interest
In this Lease may not be assigned without Lessor’s prior written consent and
Lessor's consent will not be unreasonable withheld.

The Lessor consents to the Lessee’s assignment to the Anchorage Community
Development Authority (ACDA), an instrument of the Municipality of Anchorage,
of a limited right to manage the Fifty-Two (52) parking spaces of the upper
parking lot for off hours public parking based on the following terms:

(1) Legislative Affairs Agency (LAA) will assign to ACDA the limited right
to manage the Flfty-Two (52) parking spacas of the uppsr parking
lot located at 716 West Fourth Avenue for off hours public parking at
the following times:

1. Twenty-four hours per day on weekends; and
2. On weekdays, between the hours of 5:30 p.m. through
7:00 a.m.

However, upon prior written notice from LAA, ACDA will suspend
public parking during these off-hour periods should LAA need these
parking spaces for speclal events, such as legislative hearings.

(o R
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(2) Atalfl imes Thirty-Four (34) parking spaces on the lower isvel of the
parking lot located at 716 West Fourth Avenue will be reserved for
exclusive usa of LAA.,

(3) At all times during which ACDA has the right to manage the parking
on the upper level parking portion of the property for public parking,
ACDA will maintain supervision of the property and all responsibility
assoclated with it including, but not limited to, snow and ice removal,
ACDA may provide for public parking upon such terms and
conditions as it considers appropriate, in fts sole judgement,
including the use of signage, on-sita or off-site patrons’ security
measures, and collection of any and all fees,

(4) 716 West Fourth Avenue, LLC, will pay ACDA the costs it currently
pays for maintaining the parking lots in a safe condition and good
state of general repalr including, but not limited to, snow and ice
removal, at all imes.

(5) ACDA wili select and install all revenue conirol equipment for the

' public parking spaces. The first $25,000 in parking revenuse shall be

C retained by ACDA to cover purchase of the revenus control
equipment and for operations and maintenance costs.

(6) Any parking revenue received by ACDA from operations above
$25,000 shall be split equally betwaen LAA and ACDA.

{7) ACDA shall provide enforcement for both the uppsr and lower levels
of parking lots located at 716 West Fourth Avenue 24 hours per day
/7 days per week.

(8) ACDA shall not issue citatlons to or remove any vehicles that park
on the upper and lower levels of parking lots located at 718 West
Fourth Avenus if the vehicles are displaying an LIO or LAA approved
legisiative parking sticker.

(9) ACDA will hold LAA and 716 West Fourth Avenus, LLC harmless to
the full extent provided by the iaw with respact lo any claims arising
out of the use of the parking areas during any period which ACDA
has the right to manage and operats under this Agraement.

3. AUTHORIZATION; CERTIFICATION: Exscution of this Lease Amendment and
Renewal was authorized by a majority of {he members of the Alaska Leglslative
Council at a meeting on January 27, 2009.

Ce JRLL
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. Funds are avaliable in an appropriation to pay for the Lessee’s monetary obligations
under the lease through June 30, 2008. The avallabllity of funds to pay for the
Lessee’s monetary obligations under the Leass after June 30, 2000, is contingent
upon appropriation of funds for the particular fiscal yaar Invoived, In addition to any
other right of the Lessee under this Lease to terminate the Lease, if, In the judgment
of the Legisiative Affairs Agency Executive Direclor, sufficlent funds are not
appropriated, the Lease will be terminated by the Lessee or amended. To terminate
under this section, the Lessee shall provide written notice of the termination to the

Lessor.

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the

day, month, and year Indicated below.

L1547

LESSOR: LESSEE:
716 WEST FOURTH AVENUE, LLC STATE OF
LEGISITA AIRS AGENCY
e = . Ao 3-309
( : Egt:“e;te?. Acree ngemam John Harris Date
T Tax Identification No.: 03-0443569 Legislative Councll
Business License No.: 423463 Procurement Officer
CERTIFYING AUTHORITY: APPROVED AS TO FORM:
FQAMM(/M 5/ o y s
Pamela A. Varnl Leg sel Date
Executive Director
Legislative Affairs Agency
C. AR RERLE
Ao daf 8
2009-017284-0
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STATE OF ALASKA )
) ss.

THIRD JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on this 25 _ day ofEhm%_, 2009, before me the
undersigned Notary Public in and for the State of Alaska, duly commissioned and swom
as such, personally appeared, ROBERT B. ACREE, known to me and to me known to
be the individual named in and who executed the above and foregoing Lease on behalf
of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that he had full
power and authority to, and did execute the above and foregoing Lease on behalf of
and as the free and voluntary act and deed of sald company, for the uses and purposes
therein mentionsd.

IN WITNESS WHEREOF, | have hersunto set my hand and afflxed my notarial
soal the day, month and

@ for Alaska
Slen-explres;__ % 0

'\1:, 8
Tt 16, 20V .
& s *}
OF RS §
S
STATE OF ALASKA )
) ss.

FIRST JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the _3_‘-‘%_“ day of _Mgngga. 2009, bafore me, the
undersignad Notary Public in and for Alaska, duly commissioned and swom as such,
personally eppeared Representative John Harris, known to me and to me known to be
the individual named In and who executed the above and foregoing Lease as the
CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and he acknowledged to me that
he executed the foregoing Instrument as the free and voluntary act and deed of his
principal for the uses and purposes therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial
seal the day, month and year first above wrliiten.

STATE OF ALASKA g
OFFICIAL SEAL ]
Wen C. Ibesate
NOTARY PUBLIC
My Commisslon Expires With Office

l.”“ C - %a >
Notary Public In a forAlka!g éé- "
(¥4

My commission expires:_ '

”

i

IWEBAADY
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STATE OF ALASKA )
) s8.
FIRST JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the _{|®-day of Maycly , 2009, before me, the
undersigned Notary Public in and for Alaska, duly commissioned and sworn as such,
personally appeared PAMELA A. VARNI, known to me and to me known to be the
Individual named In and who exscuted the above and foregoing Lease as the
EXECUTIVE DIRECTOR of the STATE OF ALASKA LEGISLATIVE AFFAIRS
AGENCY, and she acknowledged to me that she executed the foregoing instrument as
the free and voluntary act and dead of her principal for the uses and purposes therein

set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial

seal the day, month and year first above written.

W .

STATE OF ALASKA
OFFICIAL SEAL
Wen C. Ibesate
NOTARY PUBLIC &
My Commission Expires With Office

FOR RECORDING DISTRICT OFFICE USE ONLY:
No Charge - State Business

After recording retum to:
Tina Strong, Supply Officer
Legislative Affairs Agency
State Capltol, Rm 3
Junsau, AK 99801-1182

Ce

L1549 Pege 8016

Notary Public in and for Alaska <,
My commission expires: “L(Zlﬁg Oﬁg_ !
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Fax (907) 277-1920

STOEL RIVES LLP
510 L Street, Suite 500, Anchorage, AK 99501
Main (907) 277-1900

Kevin Cuddy (Alaska Bar #0810062)
STOEL RIVES LLp

510 L Street, Suite 500

Anchorage, AK 99501

Telephone: (907) 277-1900
Facsimile: (907) 277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,

Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC.,

Defendants.

A4
LEGISLATIVE AFFAIRS AGENCY'’S OPPOSITION TO PLAINTIFFE’S
MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) AND
REQUEST FOR RELIEF UNDER CIVIL RULE 56(F)

The Legislative Affairs Agency (the “Agency”) opposes Plaintiff’s motion for
partial summary judgment because it is wrong on the facts and wrong on the law. The
Court should deny Plaintiff’s motion for partial summary judgment. In the alternative,

the Court should decline to rule on Plaintiff’s motion for partial summary judgment until

LAA’S OPP. TO PLAINTIFF’S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
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STOEL RIVES LLr
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

after the Agency is given a fair opportunity to obtain necessary discovery pursuant to
Civil Rule 56(f). Plaintiff asserts that it is undisputed that this was a “new office
building” rather than a renovation project, and that the terms of the lease contains terms
that are too “drastically different” from the lease it purports to extend to qualify as a lease
extension, but these are ultimately factual determinations for the trier of fact. The
Agency requires an opportunity to obtain discovery from the defendants before it should
be forced to respond to this premature summary judgment motion. Discovery is currently
stayed with respect to Count | of the Complaint, and the Court should order a
continuance pursuant to Civil Rule 56(f) so that the Agency can obtain the necessary
information to respond to this motion.

L. PLAINTIFF’S “UNDISPUTED” FACTS ARE WRONG AND
INCOMPLETE

Plaintiff attempts to summarize a 22-page Extension of Lease and Lease
Amendment No. 3 (the “Lecase Extension”) with a few paragraphs of an affidavit.'
Plaintiff’s summary of the Lease Extension omits certain key facts, including;:

e There was a lease for the premises at 716 West 4th Avenue, dated April 6,
2004 which was being extended and amended by the Lease Extension.”
e The April 6, 2004 lease had been previously amended and renewed on May

13,2013.°

! See Affidavit in Support of Plaintiff’s Motion for Partial Summary Judgment
(Not Extension) (“Plaintiff’s Aff.”) 4§ 1-2.

2 See Exh. 1 at 1 (attached to Plaintiff’s Aff.).

LAA’S OPP, TO PLAINTIFF’S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
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STOEL RIVES LLP
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

e Pursuant to the Alaska Legislative Procurement Procedures, the chairman
of the Legislative Council made a written determination that the lease may
be materially modified without procurement of a new lease to incorporate
the immediately adjacent property.4

e The Lease Extension extended the existing lease for 10 years from June 1,
2014, to May 31, 2024.°

Plaintiff states that the project entailed “[c]onstruction of a new office building for
lease[.]”(’ The Lease Extension, however, states that the premises are to be renovated and
expanded — not that a new building was being constructed.”

IL THE LEASE EXTENSION DID EXTEND A REAL PROPERTY LEASE
A. The Lease Extension Relates to a Real Property Lease

Plaintiff claims that the Lease Extension did not “extend a real property lease”
under AS 36.30.081.% Plaintiff does not dispute, however, that the subject of the Lease

Extension is a “real property lease.” The Lease Extension amends the original 2004 lease

(. .. continued)
3 See id.

4 See id at 2, Exh. C.
3 See id. at 2.

® Memorandum in Support of Plaintiff’s Motion for Partial Summary Judgment
(Not Extension) (the “Motion™) at 3.

7 See Exh. 1 at 1; see also id. at 49 (“As part of this project . . . the 6-story office
building [will be] remodeled and expanded.”).

8 See Motion at 7.

LAA’S GPP. TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
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STOEL RIVES Lrp

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

(recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District,
State of Alaska, as previously amended). It relates to the leasing of certain real property
rights from 716 West Fourth Avenue, LLC (the “Lessor™).

B. The Lease Extension Is an Extension of a Lease

The Agency first entered into a five-year lease for office space and parking spaces
on 4th Avenue with the Lessor in 2004, and included five one-year renewal options.9
The lease was amended and extended at various times.

In 2006, the lease was amended to modify the amount of the property being rented
— the number of reserved parking spaces was decreased from 98 to 86.'" The parties also
agreed to a reduction in the rent to account for the change in the amount of rented
property.lI

In 2009, the lease was amended again to modify the amount of property that was
available exclusively to the Agency. The Agency assigned certain rights to manage
roughly 60% of the reserved parking spaces to the Anchorage Community Development

3512

Authority for “off hours parking. The term was also extended by a year through the

exercise of a renewal and the rent was modified to reflect changes in the Lessor’s

? See Exh. A at 1.
' See Exh. Bat 19 1.
" See id. at2 9 2.

12 See Exh. C at 2-3 9 2 [sic] (amending paragraph 39 of the original lease).

LAA’S OPP, TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
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STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

variable costs. "

Despite these regular modifications in the scope, price, and other terms of the
lease since 2004, Plaintiff’s argument is that the Agency did not “extend” a lease when it
extended the duration of that lease because there were also modifications to some of the
terms.'’ Plaintiff’s lead contention is that the Lease Extension is not a continuation of the
same contract.”” This is demonstrably incorrect. The Lease Extension is precisely a
continuation of the same contract. By its terms, the Lease Extension extended the May
23, 2013 Renewal of Lease No. 5, which in turn amended the Lease dated April 6,
2004.'"® It amends, extends, and modifies the original lease, as did earlier amendments,
but it is still the continuation of the same contract. The same parties (the Agency and
716 West Fourth Avenue, LLC) continued their longstanding contractual arrangement for
the leasing of office space and parking spaces on the corner of 4th Avenue and G Streets
in Anchorage. There have been fluctuations along the way over the past decade: the
number of allotted parking spaces has changed'’; the rent has changed (sometimes up,

sometimes down)'®; and the facilities have undergone renovations, including relocation

13 See id. at 1-2 99 1-2.
4 See Motion at 6-7.
5 .
See id. at 6.
16
See Exh. 1 at 1.
17
See Exh. B.
'® See id. (decrease of rent); Exh. C (increase of rent).
LAA’S OPP. TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969ClI
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Fax (907) 277-1920

Main (907) 277-1900

of staff, tearing down walls, and creating offices.'”” None of these changes to the leased
space or the applicable rent means that any of these prior amendments were not “the
same contract.” Modifications to leases are routine, but that does not render each
modification a different contract.

Plaintiff relies on two Georgia cases for the proposition that an “extension” only
occurs when there is a stipulation to lengthen the term of the contract on the same terms
and conditions as stated in the original lease.’ This Georgia case law is inapposite. That
case law generally involves whether an old broker is entitled to additional commissions
for an extension of the original lease it procured, as opposed to some renewal of a
different agreement (for which the new broker would be entitled to the commissions).”'
AS 36.30.083 has nothing to do with a broker’s entitlement to commissions or the
triggering of certain rights by a lessee. On its face, the statute relates to the ability of the
Agency, the court system, and other public entities to continue a leasing relationship with
the existing lessor by extending the term of the existing relationship. There is no
requirement that the terms remain exactly the same as the original lease. In fact, the

Alaska Legislature made clear in the text of the statute that the substantive terms of the

19 See Exh. A.

0 See id. at 6 (citing Crystal Blue Granite Quarries, Inc. v. McLanahan, 261 Ga.
267, 268 (Ga. 1991) and Brannen/Goddard Co. v. Sheffield, Inc., 524 S.E.2d 534
(Georgia App. 1999)).

2l See Brannen/Goddard Co., 524 S.E.2d at 535-36. Crystal Blue Granite
Quarries, Inc. related to a lessee’s desire to compel the lessor to continue a leasing
arrangement under existing favorable terms.

LAA’S OPP. TO PLAINTIFF’S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
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Fax (907) 277-1920

Main (907) 277-1900

lease were expected — and likely required — to be different in any extension. In particular,
the rent due under the lease was expected to be different than the original lease. It may
be less than the original lease — because certain upfront costs no longer apply during the
extended term, as emphasized by Plaintiff.?* Or it may be more than the original lease —
because market rents in the area have gone up dramatically during the term of the original
lease and the original lease rent is uneconomic and unrealistic. In either case, the rent is
different. Further, the original lease involved different leased space because fewer
parking spaces were available.

Plaintiff also fails to address the Agency’s adherence to the Alaska Legislative
Procurement Procedures, as provided by AS 36.30.020. Consistent with those
procedures, the Procurement Officer made a written determination that material
modifications were appropriate as part of the Lease Extension for a host of fact-specific
reasons.”> To the extent that Plaintiff challenges any of those rationales for the
modifications to the lease, those are disputed issues of material fact that require denial of
Plaintiff’s motion for partial summary judgment. In any event, there can be no good-faith
dispute that the Lease Extension was an extension of the original lease arrangement.
Insofar as Plaintiff asserts that the terms of the Lease Extension are too “drastically

different” from the original lease to qualify as an extension, that is a factual question that

22 See id. at 7.

23 See Exh. 1 at 85-93,

LAA’S OPP. TO PLAINTIFF’S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
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must be addressed by the factfinder.”*

III. A CONTINUANCE IS REQUIRED UNDER CIVIL RULE 56(F)

To the extent that the Court does not deny Plaintiff’s partial summary judgment
for the reasons described above, the Agency respectfully requests a continuance pursuant
to Civil Rule 56(f) so that it may obtain discovery that is required to respond to this
motion. Requests pursuant to Civil Rule 56(f) should be freely granted as a safeguard
against premature grants of summary judgment.25

Summary judgment motions typically require that parties spend considerable time
and effort discovery and developing facts necessary for a full presentation of any
opposition.”® This case is no exception. The Agency has not been dilatory with
discovery. The Complaint was only filed recently and the Agency has promptly filed a
dispositive motion as to Count 1 (to which this motion applies) as well as a motion to
stay discovery until that dispositive motion is addressed. The Court granted the motion
to stay discovery so that the parties and the Court could properly focus on the issue of
standing. Accordingly, the Agency is unable to procure the necessary discovery to
respond to this motion at this time. There has been no meaningful discovery taken to
date.

If Count 1 is not dismissed due to Plaintiff’s lack of standing, the Agency will

24 See Motion at 6.

25 See Mitchell v. Teck Cominco Alaska, Inc., 193 P.3d 751, 758 (Alaska 2008).

26 .
See id.

LAA’S OPP. TO PLAINTIFF’S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
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Main (907) 277-1900

need to obtain discovery from the other defendants conceming certain details of the
construction activities, including the permits that were obtained, to challenge Plaintiff’s
assertion that this was a “new office building” rather than a renovation as contemplated
by the Lease Extension. The Agency will also need to obtain discovery concerning
whether the terms of the lease extension were so “drastically different” from those in the
original lease that it should not qualify as an extension. The Agency is unable to obtain
this discovery at this time due to the current order staying discovery.”

IV. CONCLUSION
For the foregoing reasons, the Court should deny Plaintiff’s motion for partial
summary judgment. In the alternative, the Court should order a continuance that

postpones the Agency’s obligation to respond to Plaintiff’s motion for partial summary

judgment pursuant to Civil Rule 56(f).

DATED: June 29, 2015.
STOEL RIVES vLip

. e %/J

KEVIN CUDDY

(Alaska Bar #0810062)

Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY

27 See Aftidavit of Kevin Cuddy.
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CERTIFICATE OF SERVICE AND OF FONT

This certifies that on June 29, 2015, a true and correct copy of the foregoing was served
via First Class Mail on:

James B. Gottstein, Esq. ' Mark P. Scheer

Law Offices of James B. Gottstein Scheer & Z¢hnder LLP

406 G Street, Suite 206 701 Pike Street, Suite 2200

Anchorage, AK 99501 Seattle, WA 98101

(Attorney for Plaintiff) (Attorneys for Def/Criterion General, Inc.)
Jeffrey W. Robinson Jeftrey Koonce

Ashburn & Mason KPB Architects

1227 West Ninth Avenue, Suite 200 500 L Street, Suite 400

Anchorage, AK 99501 Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth  (Attorneys for Defendant Koonce Pfeffer
Avenue, LLC) Bettis, Inc., d/b/a KPB Architects)

Cynthia L. Ducey, Esq. Blake H. Call

Delaney Wiles, Inc. CALL & HANSON, P.C.

1007 W. 3rd Avenue, Suite 400 413 G. Street

Anchorage, AK 99501 Anchorage, AK 99501

(Attorneys for Defendant, Pfeffer (Attorneys for Def/Criterion General, Inc.)

Development, LLC)

I further certify that this document was substantively produced in Times New Roman 13,
in compliance with Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

, Practice Assistan
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ASHBURN &MASON re.

LAWYERS
1227 WesT 9TH AvENUE, Suite 200
ANCHORAGE, ALAskAa 99501

TeL 907.276.4331

~2

Fax 907.277.8235

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

™~
THIRD JUDICIAL DISTRICT AT ANCHORAGFT-'T" Lo 2
Al & E
L cT ksl o -
ALASKA BUILDING, INC., an Alaska -
corporation, < e
i B oonw
Plaintiffs, 2 = DX
s
n
VS.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC.,

Defendants.

)
)
)
)
;
) Case No.: 3AN-15-05969 CI
)
)
)
)
)
)

NOTICE OF ERRATA AND CORRECTION TO 716 WEST FOURTH
AVENUE’S CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO
ANSWER PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT
(NOT EXTENSION)

TO THE HONORABLE COURT AND ALL PARTIES:

Please take notice that Defendant 716 West Fourth Avenue (*“716”) hereby
provides notice of errata and correction as follows:

On June 23, 2015, 716 filed a Rule 56(f) Request for Additional Time to Answer
Plaintiff’s Motion for Partial Summary Judgment (Not Extension.) Plaintiff has pointed
out that footnote 4 contained an error: the lease in question was not publically recorded;
rather, the “Memorandum of Lease” was publically recorded.' Plaintiff emailed the
undersigned and asked 716 to make the correction and file this notice. 716 has no

objection to this request.

1'2013-058911-0

{10708-101-00275012;1) Page 1 of 3

000057




ASHBURN &MASON re.

LAWYERS
1227 WEesT 9TH AveNuUE, SuiTe 200

ANCHORAGE, ALASKA 99501

Fax 907.277.8235

TeL 907.276.4331

As pointed out in the remainder of footnote 4, the lease is a publically available
document. Plaintiff in fact obtained a copy of the lease from the Alaska Housing
Finance Corporation pursuant to a Freedom of Information Act request, and actually
attached a copy of the lease to his affidavit.?

Nevertheless, to clear up any of Plaintiff’s concerns, 716 hereby submits a
corrected version of Page 3 of its Rule 56(f) Request, attached hereto as Exhibit A. 716
respectfully requests that this Court substitute Exhibit A for page 3 of the Request. The
second sentence of footnote 4 on page 3 shall now read “(The Memorandum of Lease

was publically recorded.”) rather than (“The lease was publically recorded.)”

ASHBURN & MASON, P.C.
Attorneys for 716 West Fourth Avenue, LLC

DATED: b~ 25 5 By: QW

Je‘ﬁ'rey W. Robinson
Alaska Bar No. 0805038

2 See Affidavit in Suppert of Plaintiff’s Motion for Partial Summary Judgment (Not
Extension.).
3 716 will submit a clean version of page 3 and one marked as Exhibit “A.”

NOTICE OF ERRATA
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 2 of 3
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Fax 907.277.823S

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served [ ] electronically [ ] messenger []
facsimile [X] U.S. Mail on the X5 day of June 2015, on:

James B. Gottstein

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin Cuddy

Stoel Rives, LLP

510 L Street, Suite 500
Anchorage, Alaska 99501

Cynthia L. Ducey

Delaney Wilson, Inc.

1007 W. 3rd Avenue, Ste. 400
Anchorage, Alaska 99501

Dan Quinn
360 K Street, Suite 200
Anchorage, AK 99501

Blake Call .

Call & Hanson P.C.

413 G Street

Anchorage, Alaska 99501
ASHBURN & MASON

by AL Wichety?

Heidi Wyckoff

NOTICE OF ERRATA
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil
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{10708-101-00275012;1}

000059




ASHBURN (2 MASON e,

LAWYERS
1227 VWWesT 9TH Avenue, Suite 200

ANCHORAGE. ALASKA 99501

Ter 907.276.4331

Fax 907.277.8235

First, 716 is making an unambiguous request for Rule-56(f) relief in this motion.
Sccond, 716 has not been dilatory with discovery. Plaintiff f‘:led its original complaint.
on March 31, 2015, and amended the complaint on June 9, 2015. 716’s deadline to
answer Plaihtiff’s amendcd complaint arises today. The court -issued its routinc pretrial
order on May 21, 2015. Trial has been scheduled approximately 14 months out, and the
parties are in the very beginning stagesﬂof the discovery process.? PlaintifT has served a
few interrogatories and requests for production, but has not otherwise conducted
depositions, requested admissions, or otherwise meaningfully engaged in the typical
course of discovery practice.

Additionally, 716 filed a potentially dispositive motion to dismiss Count [ for
lack of standing concurrently with this motion, including a request to stay discovery
until the motion is decided on its merits. 716 strongly believes that the court lacks
subject matter jurisdiction to adjudicate plaintiff’s claim with respect to Count I. 716
has also concurrently moved the courl to stay proceedings until the court rules on the
subject matter jurisdiction issue. If the court grants the motion to stay discovery and/or

the motion to stay proceedings, discovery would likewise come to a halt.

3 See Brock v. Weaver Bros., 640 P.2d 833, 837 (Alaska 1982)(concluding that the court did not
abuse its discretion in denying Rule 56(f) relief because “approximately three years had elapsed since
the accident...[and] no discovery...had been undertaken™).

4916 has already provided Plaintiff with approximately 300 pages of discovery related to Count
11, and pointed Plaintiff to publically available documents germane to the lease issue. (The
Memorandum of Lease was publically recorded.) Plaintiff has attached some of the publically related
documents in its Motion for Partial Summary Judgment (Not Extension).
CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF’S MOTION FOR PARTIAL SUMMARY

JUDGMENT
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-1 5-05969Civil

Page 3 of 6
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First, 716 is making an unambiguous request for Rule 56(f) relief in this motion.
Second, 716 has not been dilatory with discovery.? Plaintiff filed its original complaint
on March 31, 2015, and amended the complaint on June 9, 2015. 716’s deadline to
answer Plaintiff’s amended complaint arises today. The court issued its routine pretrial
order on May 21, 2015. Trial has been scheduled approximately 14 months out, and the
parties are in the very beginning stages of the discovery process.” Plaintiff has served a
few interrogatories and requests for production, but has not otherwise conducted
depositions, requested admissions, or otherwise meaningfully engaged in the typical
course of discovery practice.

Additionally, 716 filed a potentially dispositive motion to dismiss Count I for
lack of standing concurrently with this motion, including a request to stay discovery
until the motion is decided on its merits. 716 strongly believes that the court lacks
subject matter jurisdiction to adjudicate plaintiff’s claim with respect to Count I. 716
has also concurrently moved the court to stay proceedings until the court rules on the
subject matter jurisdiction issue. If the court grants the motion to stay discovery and/or

the motion to stay proceedings, discovery would likewise come to a halt.

3 See Brock v. Weaver Bros., 640 P.2d 833, 837 (Alaska 1982)(concluding that the court did not
abuse its discretion in denying Rule 56(f) relief because “approximately three years had elapsed since
the accident...[and] no discovery...had been undertaken”).

4 716 has already provided Plaintiff with approximately 300 pages of discovery related to Count
II, and pointed Plaintiff to publically available documents germane to the lease issue. (The
Memorandum of Lease was publically recorded.) Plaintiff has attached some of the publically related
documents in its Motion for Partial Summary Judgment (Not Extension).
CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF’S MOTION FOR PARTIAL SUMMARY

JUDGMENT
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 3 of 6
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IN THE SUPERIOR COURT FOR THE STATE OF AUASK A i
THIRD JUDICIAL DISTRICT, AT ANCHORAGE

015 JLr,¢S A1 ro-‘

ALASKA BUILDING, INC,, an Alaska
corporation,
Plaintiff

VS.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

T N T T I T S A N T N T S

Case No. 3AN-15-05969CI
PLAINTIFF'S OPPOSITION TO
LEGISLATIVE AFFAIRS AGENCY'S MOTION
TO STAY PROCEEDINGS
Plaintiff, Alaska Building, Inc. (ABI), opposes the Legislative Affairs Agency's

Motion to Stay Proceedings (Motion to Stay Proceedings).

A. Procedural Setting

Count One of the Amended Complaint requests a declaration that the current lease

\9 for the new Anchorage Legislative Information Office (LIO Lease)' is illegal in that it does

! More particularly described as that certain contract, dated September 19, 2013, by and
between defendant Legislative Affairs Agency and defendant 716 West Fourth Avenue

LAW OFFICES OF LLC (716 LLC), titled "Extension of Lease and Lease Amendment No. 3, a true and
James B. GottsTEN | oorrect copy of which is attached as Exhibit 1 to the June 12, 2015, Affidavit in Support of

408 G STREET, SUITE 208

ancrorace. aussxa || Plaintiff's Motion for Partial Summary Judgment (Supporting Affidavit).

855501

TELEPHONE
(807) 274-7688

FACSIMILE
(907) 274.9493
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Law OFFICES OF
JAMES B. GOTTSTEIN
406 G STREET. SUITE 206

ANCHORAGE, ALASKA

TELEPHONE
{807) 274-7886

FACSIMILE
{907} 274-8403

not comply with the exception to the normal public bidding requirement for leases
contained in AS 36.30.083(a). Under AS 26.30.083(a) a narrow exception to the public
bidding requirement for leases allows a sole source lease extension for up to ten years if
the rental rate is at least 10% below market. Count One applies to defendants Legislative
Affairs Agency as tenant, and 716 West Fourth Avenue LLC as landlord (716 LLC).
Count Two pertains to damage to the Alaska Building from the construction of the new
Anchorage Legislative Information Office Building as a result of the illegal L1O Lease.

On May 27, 2015, the Legislative Affairs Agency filed (1) a motion to dismiss
Count One for lack of standing, or, in the alternative, to sever Count One from Count Two
(Motion to Dismiss or Sever), and (2) a motion to stay discovery with respect to Count
One pending determination of the Motion to Dismiss or Sever (Motion to Stay Discovery).

On June 8§, 2015, ABI, filed an opposition to the Motion to Stay Discovery to the
extent the stay lasted more than a few weeks. On June 17, 2013, this Court granted a stay
of discovery for 45 days or decision on the Motion to Dismiss or Sever, whichever is
earlier.

On June 12, 2015, ABI filed (1) its opposition to the Motion to Dismiss or Sever,
and (2) a Motion for Partial Summary Judgment (Not Extension) on the grounds that the
LIO Lease does not comply with AS 36.30.083(a) in that it does not extend a real property
lease.

In response, on June 15, 2015, the Legislative Affairs Agency filed its Motion to

Stay Proceedings to which this is the opposition.

Opposition to Motion
to Stay Proceedings Page 2
000063
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On June 19, 2015, the Legislative Affairs Agency's filed its reply regarding the
Motion to Dismiss or Sever (Dismiss or Sever Reply).

Also on June 19, 2015, ABI filed a request for oral argument on the Legislative
Affairs Agency's Motion to Dismiss or Sever, which is non-discretionary under Civil Rule
77(e)(2).

On June 23, 2015, ABI filed a motion for leave to file a sur-reply to the Legislative
Affairs Agency's Dismiss or Sever Reply2 because the Legislative Affairs Agency so
grossly mischaracterized Ruckle v. Anchorage School District, 85 P.3d 1030 (Alaska
2004).

Also on June 23, 2015, 716 LLC filed (1) its Joinder in the Legislative Affairs
Agency's Motion to Stay Proceedings (716 Joinder), (2) a motion to dismiss for lack of
standing (716 Motion to Dismiss), which is essentially duplicative of the Legislative
Affairs' Agency's Motion to Dismiss or Sever, and (3) a Civil Rule 56(f) Request for
Additional Time to Respond to ABI's Motion for Partial Summary Judgment (Rule 56(f)
Request).

B. Argument

The Legislative Affairs Agency (joined by 716 LLC) asserts its Motion to Stay
Proceedings as to Count One should be granted (1) because standing is a threshold issue
that should be resolved before consideration of the merits, (2) for reasons of judicial

economy, and (3) conservation of party resources, and (4) because the granting of a stay

2 Incorrectly dated as June 25, 2015, rather than June 23, 2015. Counsel apologizes for the
error.

Opposition to Motion
to Stay Proceedings Page 3
000064
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will not prejudice ABI. As will be discussed in order, proper analysis of these factors
weigh against granting the requested stay of proceedings.

(1) That Standing May Be A Threshold Issue Does Not Mean a Stay of
Proceedings is Required

In Richardson v. Estate of Berthelot, 2013 WL 203271 (Alaska 2013)
(unpublished),3 the Alaska Supreme Court held, "A stay of proceedings is a matter of
convenience and not a matter of right," citing Beck v. Commc’'ns Workers of Am., 468
F.Supp. 87, 91 (D.Md.1979); Cutler Assocs. v. Merrill Trust Co., 395 A.2d 453, 456
(Me.1978) (holding that a stay is “not a matter of right but a matter of grace™); and Clark’s
Fork Reclamation Dist. No.2069 v. Johns, 259 Cal.App.2d 366, 66 Cal.Rptr. 370, 373
(Cal.Ct.App.1968).

Sirr‘1p1y put, that there may be a pending motion to dismiss does not mean that a stay
of proceedings should be granted. It is quite common for proceedings to continue while
such motions are under consideration. In this case, absent ABI's Motion for Partial
Summary Judgment, it is likely the Legislative Affairs Agency and 716 LLC, would file
Civil Rule 12(b)(6) motions to dismiss if the motions to dismiss for lack of standing are

not granted,”’ arguing, for example, that Count One fails to state a claim upon which relief

3 Counsel cites to this unpublished decision because it is the only Alaska Supreme Court
case counse! has found that directly addresses the point that a stay of proceedings is a
matter of convenience and not a matter of right.

* Such arguments should now be raised in opposition to ABI's Motion for Partial Summary
Judgment.

Opposition to Motion
to Stay Proceedings Page 4
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Law OFFICES OF
JAMES B. GOTTSTEIN
408 G STREEY, SUITE 206

ANCHORAGE, ALASKA
99801

TELEPHONE
(907) 274-7686

FACSIMILE
1907) 274-9493

may be granted.’ Filing motions such as the extant motions to dismiss for standing and a
Civil Rule 12(b)(6) motion is in defendants' counsel's playbook and if filing such motions
entitled defendants to stay proceedings, litigation would be unnecessarily prolonged.
Clearly, more than just a motion to dismiss for lack of standing is required to justify
staying the proceedings.

There is simply little reason not to queue up the Motion for Partial Summary
Judgment in the event the Motion to Dismiss is not granted. Oppositions to the Motion
for Partial for Summary Judgment are due on June 29, 2015, although 716 LLC has
requested 10 months under Civil Rule 26(f), 20 days after the close of discovery, before
responding (Rule 26(f) Request). If the Rule 26(f) Request is denied, which ABI believes
it should, or a much shorter time allowed, briefing on ABI's Motion for Partial Judgment
should be completed soon.

Moreover, the Motion for Partial Summary Judgment is relevant in establishing
citizen-taxpayer standing® because one reason for denying citizen-taxpayer standing is the

"plaintiff appears to be incapable, for economic or other reasons, of competently

> In fact, at note 12 of its Reply in Support of its Motion to Dismiss or Sever, the
Legislative Affairs Agency indicates it will likely file a Civil Rule 12(b)(6) motion on the
sufficiency of Count Two as it applies to the Legislative Affairs Agency. Similarly, in
note 7 of 716 LLC's June 23, 2015, Motion to Dismiss Count One, 716 LLC "reserves the
right to . . . move for dismissal on any additional grounds of Count I should the court rule
in Plaintiff's favor."

% In its opposition to the Legislative Affairs Agency's Motion to Dismiss or Sever, ABI
asserts both interest-injury and citizen-taxpayer standing.

Opposition to Motion
to Stay Proceedings Page 5
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advocating the position it has asserted."” The briefing and oral argument on ABI's Motion
for Partial Summary Judgment should lay to rest that plaintiff is incapable of advocating
for the position it has asserted.

It is respectfully suggested that allowing prompt consideration of the Legislative
Affairs Agency's and 716 LLCs motions to dismiss for lack of standing and ABI's Motion
for Partial Summary Judgment, all of which are potentially dispositive of different aspects
of this action, is the more efficient way for this Court to proceed as will be discussed next.

(2) Allowing the Motion for Partial Summary Judgment to Go Forward
Promotes Judicial Economy

The primary stated purpose of the Legislative Affairs' Motion to Stay Proceedings is
judicial economy and conservation of party resources on the theory that its motion to
dismiss for lack of standing will be granted.® This is a very short-sighted view as to
judicial resources. Even if the motion to dismiss for lack of standing is granted by this
Court, which ABI vigorously disputes, since this is the type of issue that is likely to be
reviewed by the Supreme Court, granting the stay could substantially prolong this matter
and be an inefficient use of judicial resources. In addition, it is respectfully suggested the
Motion for Partial Summary Judgment shouldbe in a posture to be decided in the event

that the motions to dismiss for lack of standing are not granted.

7 Trustees for Alaska v. State, Dep't of Natural Res., 736 P.2d 324, 329-30 (Alaska 1987).

8 One would suspect the most important reason, though, is that the LIO Lease so clearly
does not extend a lease and therefore violates AS 36.30.083(a) that the Legislative Affairs
Agency does not want to have this court consider this blatant violation of law.

Opposition to Motion
to Stay Proceedings Page 6
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At page 3 of its Motion for Stay of Proceedings, the Legislative Affairs Agency
cites Myers v. Robertson, 891 P.2d 199, 203 (Alaska 1995), for the proposition that
"Before this Court can proceed to address any of Plaintiffs claims, it should consider
whether it even has subject matter jurisdiction to hear those claims." However, in Myers
both the issue of standing and merits were heard by the Supreme Court at the same time. It
is respectfully suggested this Court should allow the same. By being in a position to
address both potentially dispositive motions, if either is granted, the Alaska Supreme Court
would be in a position to consider the merits even if this Court grants the motion to dismiss
on standing grounds.

C. The Legislative Affairs Agency and 716 LLC Should

Have Considered Whether the L10 Lease Extended an
Existing Lease Prior to Entering Into the LIO Lease

Another ground interposed by the Legislative Affairs Agency in support of its
Motion to Stay Proceedings is that it will conserve party resources. The issue of party
resources only applies to the Legislative Affairs Agency and 716 LLC because ABI is not
concerned about its own applicable resource expenditure and the other parties are not
involved in Count One. The stated concern of the Legislative Affairs Agency regarding
conservation of its resources rings hollow when it is being overcharged through the LIO
Lease to the tune of $177,328 per month’® and as will be discussed below, every month of
delay will likely result in a corresponding $177,328 loss to the State of Alaska. Of course,

716 LLC has every reason to delay a reckoning on the illegal nature of the LIO Lease as it

? See, page 3 of June 8, 2015, Plaintiff's Opposition to Legislative Affairs Agency's Motion
to Stay Discovery.

Opposition to Motion
to Stay Proceedings Page 7
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@ |
receives some $177,328 in excess of that allowed by law every month of delay it can
achieve.

The LIO Lease is replete with references that it was entered into pursuant to AS
26.30.083(a)."° The Legislative Affairs Agency and 716 LLC should have undertaken the
legal analysis to support the contention that the LIO lease "extends a real property lease"
as required by AS 36.30.083(a) prior to entering into the LIO Lease and should not be
heard to complain now that it has been challenged on the point that it is going to have to
expend resources for a post hoc rationalization.

In the overall scheme of things, the amount of resources expended by the
Legislative Affairs Agency (or 716 LLC for that matter) should not be very much. It is not
expected that there will be any dispute that the New LIO Lease provides for:

a. demolition of the then existing Anchorage Legislative Information Office

located at 716 West 4th Avenue in Anchorage, Alaska down to its
foundation and steel frame,

b. demolition of the adjacent old Empress Theatre, located at 712 West 4th
Avenue, occupied by the Anchor Pub at that time,

¢. moving the existing Anchorage Legislative Information Office prior to the
demolition of the old Legislative Information Office Building, and

d. construction of a new office building for lease as the new Anchorage
Legislative Information Office.

Supporting Affidavit, Paragraph 2.1

'® Such references are highlighted in yellow in Exhibit 1 to the Supporting Affidavit. See,
e.g., pages 2, 4, 86, 88, 92, 93, and 94.

' ABI views 716's Rule 56(f) Request as a subterfuge as there it shouldn't need any
discovery to address ABI's Motion for Partial Summary Judgment. This will be addressed
in ABI's forthcoming opposition to the Rule 56(f) Request.

Opposition to Motion
to Stay Proceedings Page 8
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The question presented by ABI's Motion for Partial Summary Judgment is whether,
given these undisputed facts, the LIO Lease extends a real property lease" as required by
AS 36.30.083(a). This should not be an expenditure of a lot of resources in the overall
scheme of things with the benefit of having a more complete picture before this Court and,
potentially, the Supreme Court, greatly outweighing any savings.

D. The State of Alaska Will Likely be Severely Prejudiced
by the Stay

The final rationale presented by the Legislative Affairs Agency for staying
proceedings is it will not prejudice ABI. ABI will be prejudiced by a delay of more than a
few weeks, but more importantly, it is highly likely that the State of Alaska will be
severely prejudiced because if this Court determines that the LIO Lease is illegal for
violation of AS 36.30.083(a), 716 LLC is almost certainly not going to be able to pay back
the money it received under the illegal lease, or even the approximately $177,000 per
month above the amount allowed under AS 36.30.083(a). As set forth in Exhibit A, there
is a $28,600,000 loan on the new LIO Building. The 45 day discovery stay with respect to
Count One prevents ABI from discovering the terms of the loan and 716 LLC's
capitalization, but even at a low interest rate of 5% per year for a 30 year loan, the monthly

payments are over $150,000 per month, while 10% under market rent is around $104,000

Opposition to Motion
to Stay Proceedings Page 9
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per month. Thus, the allowable rent under AS 36.30.083(a) will not even cover the debt
service on the building.12

One of the purposes of utilizing the Limited Liability Company form of business,
such as 716 LLC is almost always, if not always, to shield the owners (members) from
liability."? 716 LLC appears to be a single property LLC and as such it is very unlikely to
have the assets to pay back much, if any, rent that is paid to it in excess of that allowable
under AS 36.30.083(a), let alone should the remedy be that 716 LLC is liable for all of the
rent paid to it under the illegal LIO Lease."

Every month that goes by without a determination that the LIO Lease is illegal
under AS 36.30.083(a) is extremely préjudicial.

E. Conclusion

For the foregoing reasons, the Legislative Affairs Agency's Motion to Stay

Proceedings should be DENIED.

Dated June 25, 2015. @; é

es B. Gottstein, ABA # 7811100

12 1t was far more expensive to demolish the old Anchorage Legislative Information Office
Building and the Anchor Pub and then construct a new building on the site than it would
have been to just construct a new building.

1 Under AS 10.50.265 limited liability company members are not liable for the debts of
the limited liability company solely by reason of being a member.

' Piercing the limited liability shield is a difficult, uncertain, endeavor and there is no
reason to exacerbate the problem by allowing 716 LLC to delay its day of reckoning as it
is attempting to do.

Opposition to Motion
to Stay Proceedings Page 10
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this date he mailed a copy hereof to:

Jeffrey W. Robinson Blake Call

Ashburn & Mason, PC Call & Hanson

1227 W. 9th Ave., Ste. 200 413 G Street

Anchorage, AK 99501 Anchorage, AK 99501
Daniel T. Quinn Cynthia L. Ducey
Richmond & Quinn Delaney Wiles, Inc.

360 K St., Ste. 200 1007 W 3rd Ave., Suite 400
Anchorage, AK 99501 Anchorage, Alaska 99501
Kevin M. Cuddy Mark P. Scheer

Stoel Rives LLP Scheer & Zehnder LLP
510 L St., Ste. 500 701 Pike St., Ste 2200
Anchorage, AK 99501 Seattle, WA 98101

Dated June 25, 2015.

Jim ottsfein

7
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKAS i1
THIRD JUDICIAL DISTRICT, AT ANCHORAGE, .,

AHII: 12
ALASKA BUILDING, INC., an Alaska ) R S
corporation, ) R
Plaintiff )
)
Vs. )
)
716 WEST FOURTH AVENUE LLC, et al. )
)
Defendants. )
)
Case No. 3AN-15-05969ClI
'
SUR-REPLY TO:

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF
MOTION TO DISMISS OR IN THE ALTERNATIVE TO SEVER
CLAIMS FOR MISJOINDER
The Legislative Affairs Agency's has so grossly mischaracterized Ruckle v.
Anchorage School District, 85 P.3d 1030 (Alaska 2004) in its Reply In Support Of Motion
To Dismiss Or In The Alternative To Sever Claims For Misjoinder (Reply) that Plaintiff

Alaska Building, Inc. (ABI) has moved for leave to file this sur-reply. In addition, ABI
draws this Court's attention to the fact that the Amended Complaint was filed within the
time allowed for amendment without motion and it should not be summarily dismissed as
urged by the Legislative Affairs Agency.

| A. In Ruckle Another Plaintiff Had Brought Suit

At both pages 3 and 4 of its Reply, the Legislative Affairs Agency grossly

mischaracterizes Ruckle as applying here because a disappointed bidder is a more
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appropriate plaintiff than ABL. This grossly mischaracterizes Ruckle because there the

critical factor was that such a disappointed bidder had already filed suit.

Ruckle recites the requirements for citizen-taxpayer standing as follows:

Under Alaska law, to establish such standing a taxpayer or citizen
need only show that the case in question is "one of public significance” and
the plaintiff is "appropriate in several respects.” This "[a]ppropriateness has
three main facets: the plaintiff must not be a 'sham plaintiff' with no true
adversity of interest; he or she must be capable of competently advocating
his or her position; and he or she may still be denied standing if 'there is a
plaintiff more directly affected by the challenged conduct in question who
has or is likely to bring suit

85 P.3d at 1034-1035, footnotes omitted.
Ruckle also addresses the importance and purpose of the public bidding system:

In McBirney & Associates v. State,' this court explained that the
purposes of the competitive public bidding system are:

to prevent fraud, collusion, favoritism, and improvidence in the
administration of public business, as well as to insure that the [state]
receives the best work or supplies at the most reasonable prices
practicable.

... [T]he requirement of public bidding is for the benefit
of property holders and taxpayers, and not for the benefit of the
bidders; and such requirements should be construed with the
primary purpose of best advancing the public interest.

85 P.3d at 1035, footnotes omitted.
In Ruckle the Supreme Court was clear that Ruckle would have had standing if no
suit had already been filed by a disappointed bidder.
These cases do support the proposition that citizen-taxpayers have

standing to challenge the results of public bidding systems. However, none
of these cases involve a situation, such as the one at bar, where both the

1753 P.2d 1132 (Alaska 1988).

Motion & Memorandum for Leave to :
File Sur-Reply Re:Motion to Dismiss or Sever Page 2

000075




Law OFFICES OF
JAMES B. GOTTSTEIN
408 G STREET. SUITE 2068

ANCHORAGE, ALASKA
99501

TELEFHONE
(907) 274-7686

FACSIMILE
(907) 274-9483

. .

bidder and a citizen-taxpayer have filed suit on the same issue, and three of
the cases hail from jurisdictions where bidders are only permitted to
challenge the bid procedures of municipalities in which they are also
municipal taxpayers.

85 P.3d at 1035-1036, footnotes omitted. Here, no suit has been filed by a disappointed or
potential bidder.
ABI has citizen-taxpayer standing under Ruckle.

B. The Amended Complaint Is Allowed Under the Routine
Pretrial Order

Citing the 1984 case of Fomby v. Whisenhunt, 680 P.2d 787, 790 (Alaska 1984), the
Legislative Affairs Agency also argues the Amended Complaint filed June 12, 2015,
should not be allowed. This ignores that the Routine Pretrial Order in this case allows the
parties to amend the pleadings without motion until June 30, 2015, a circurﬁstance that was
not present in Fomby. The Legislative Affairs Agency apparently recognizes that the
proper mechanism to challenge the legal sufficiency of the complaint is not through its
motion to dismiss for lack of standing, but through a Civil Rule 12(b)(6) motion. See, note

122

Dated June 25, 2015. L__
/l@ws B. Gottstein, ABA # 7811100

? Substantively, the Legislative Affairs Agency's legal analysis is wrong because the LIO
Lease is in reality a contract to construct and then lease the new Anchorage Legislative
Information Office Building and for all intents and purposes the Legislative Affairs
Agency did contract for Pfeffer Development to be the Project Manager. ‘Exhibit 1, pages
30-84 to June 12, 2015, Affidavit in Support of Plaintiff's Motion for Partial Summary
Judgment (Not Extension).

Motion & Memorandum for Leave to
File Sur-Reply Re:Motion to Dismiss or Sever Page 3
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TATE OF ALASEA

IN THE SUPERIOR COURT FOR THE STATE OF ALFASKARIC

THIRD JUDICIAL DISTRICT, AT ANCHORAGE %
2015 JUH 23. AH I 12

SLERK TRIAL COURTS

ALASKA BUILDING, INC., an Alaska BY:. e

corporation, DEPUTY CLE
Plaintiff

Vs.

716 WEST FOURTH AVENUE LLC, et al.

Defendants.

e e i i i

Case No. 3AN-15-05969CI
MOTION AND MEMORANDUM FOR LEAVE TO FILE SUR-REPLY TO:
LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO
DISMISS OR IN THE ALTERNATIVE TO SEVER CLAIMS FOR MISJOINDER
Plaintiff, Alaska Building, Inc. (ABI) moves to file the sur-reply to the Legislative
Affairs Agency's Reply In Support Of Motion To Dismiss Or In The Alternative To Sever
Claims For Misjoinder, which has been filed contemporaneously herewith.
The grounds for the motion are (1) the Legislative Affairs Agency's gross
mischaracterization of Ruckle v. Anchorage School District, 85 P.3d 1030 (Alaska 2004),
and (2) to address the newly raised contention that the Amended Complaint should be

disallowed.

Dated June 25, 2015.

/

/M@, B. Gottstein, ABA # 7811100
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA:® 0, ﬂ*:;‘,‘i"‘ ‘
THIRD JUDICIAL DISTRICT, AT ANCHORA% J
W23 my.

:-_ ‘_HPK i IH}-U i U”-"?* R
By:__ e
ALASKA BUILDING, INC., an Alaska Ur:n, o —
corporation, TOLRRYTT
Plaintiff
VSs.

716 WEST FOURTH AVENUE LLC, et al., CERTIFICATE OF SERVICE

Defendants.

b’ s’ N S S N uat St S apt

Case No. 3AN-15-05969Cl1

I hereby certify that on this date I mailed a copy of:

1. Motion And Memorandum for Leave to File Sur-Reply To Legislative Affairs
Agency's Reply In Support Of Motion To Dismiss Or In The Alternative To Sever
Claims For Misjoinder,

2. (Proposed) Order Granting Motion for Leave to File Sur-Reply To Legislative
Affairs Agency's Reply In Support Of Motion To Dismiss Or In The Alternative
To Sever Claims For Misjoinder,

3. Sur-Reply To Legislative Affairs Agency's Reply In Support Of Motion To
Dismiss Or In The Alternative To Sever Claims For Misjoinder, and

4. this Certificate of Service, to:

Jeffrey W. Robinson
Ashburn & Mason, PC
1227 W. 9th Ave., Ste. 200
Anchorage, AK 99501

Daniel T. Quinn
Richmond & Quinn
360 K St., Ste. 200
Anchorage, AK 99501
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Kevin M. Cuddy
Stoel Rives LLP

510 L St., Ste. 500
Anchorage, AK 99501

Blake Call

Call & Hanson

413 G Street
Anchorage, AK 99501

Cynthia L. Ducey

Delaney Wiles, Inc.

1007 W 3rd Ave., Suite 400
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike St., Ste 2200
Seattle, WA 98101

Dated: June 23, 2015

Certificate of Service
Case No. 3AN-15-05969

oz

Ji/m Gotistein

Page 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA'CT
TUTP e s e
THIRD JUDICIAL DISTRICT AT ANCHORAGE~ .. 3:L7

ALASKA BUILDING, INC., an Alaska
corporation,

Plaintiffs,
VS.

)
)
)
)
)
)
) Case No.: 3AN-15-05969 Civil
716 WEST FOURTH AVENUE LLC, )
KOONCE PFEFFER BETTIS, INC., d/b/a )
KPB ARCHITECTS, PFEFFER )
DEVELOPMENT, LLC, LEGISLATIVE )
AFFAIRS AGENCY, and CRITERION )
GENERAL, INC,, )

Defendants.

JOINDER IN MOTION TO STAY PROCEEDINGS

COMES NOW, Defendant 716 West Fourth Avenue, LLC (“716), and hereby

2

respectfully joins in Defendant Legislative Affair Agency’s (the “Agency’s” ) motion to
stay proceedings with respect to Count I until this Court resolves the parties’ motions to
dismiss on subject matter jurisdiction grounds.

Plaintiff filed a two-count Complaint on March 31, 2015. On May 27, 2015,
pursuant to Civil Rule 12(b)(1), the Legislative Affairs Agency (the “Agency”) moved
this court to dismiss Count I for lack of subject matter jurisdiction.! Specifically, the
Agency argued that Plaintiff lacks both interest-injury and citizen-taxpayer standing to

challenge the legality of the Project. It was unclear from Plaintiff’s original complaint

whether 716 was named as a defendant with respect to Count I. The Agency’s reading

! See Agency’s Motion at 1.
[10708-101-00274042;1} ' Page i of 4
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of Count I made clear that the Agency believed it was “the only defendant with respect

»2 Plaintiff filed an amended complaint on June 8,

to the first count of the Complaint.
2015, but added no clarity as to what 716’s involvement was with respect to the alleged

illegal procurement claim in Count I.

Plaintiff filed a motion in opposition to the Agency’s motion to dismiss on
subject matter grounds on June 12, 2015, attempting to clarify for the first time 716’s
involvement in the lease issue:

First, the Legislative Affairs Agency is not the only defendant for Count One.

The invalidation or reformation of the illegal LIO lease is also directed at 716

LLC, the owner and lessor of the building. Punitive damages are sought against

716 for entering into the illegal LIO Lease.?

Although not properly named in the Complaint with respect to Count I and
without waiving any future right to move to dismiss or raise an affirmative defense to
Count I on any other ground, in an abundance of caution, 716 hereby asks the court for
a stay pending disposition of the subject matter jurisdiction issue. The Court’s ruling
on this issue will have a determinative effect on 1) whether Count I remains part of the
lawsuit and (2) the legal issues that could be presented in motions to dismiss in the
remaining action if the challenge is unsuccessful.

716 agrees with the Agency that a stay pending a motion to dismiss on standing

grounds is particularly appropriate. Before this Court can proceed to address any of

2 See Agency’s Motion to Dismiss at 3.

3 Plaintiff's Opposition to Motion to Sever at 9.

JOINDER IN MOTION TO STAY PROCEEDINGS
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 2 of 4
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TeL

Plaintiff’s claims, including his motion for partial summary judgment on Count I, it
should consider whether it even has subject matter jurisdiction to hear those claims.”
Accordingly, the undersigned Defendant hereby concurs in the arguments set forth in
the Agency’s motion to stay and adopts and incorporates them in full.

ASHBURN & MASON, P.C.
Attorneys for 716 West Fourth Avenue, LLC

DATED: 5\1 3\ 5 By: ou-
Jeffrey W. Robinson
Alaska Bar No. 0805038

4 See Myers v. Robertson, 891 P.2d 19, 203 (Alaska 1995)(“In discussing the standing
requirement, [the Supreme Court of Alaska] has stated that an Alaska court has no subject matter
jurisdiction unless the lawsuit before it presents an actual controversy involving a genuine relationship
of adversity between the parties.”)

JOINDER IN MOTION TC STAY PROCEEDINGS
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 3 of 4
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served [_] electronically [ ) messenger []
facsimile (] U.S. Mail on the &J  day of June 2015, on:

James B. Gottstein

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin Cuddy

Stoel Rives, LLP

510 L Street, Suite 500
Anchorage, Alaska 99501

Cynthia L. Ducey

Delaney Wilson, Inc.

1007 W. 3rd Avenue, Ste. 400
Anchorage, Alaska 99501

Dan Quinn

360 K Street, Suite 200
Anchorage, AK 99501

ASHBURN & MASON

By (RLEL Wyl

Heidi Wyckoff

JOINDER IN MOTION TO STAY PROCEEDINGS
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 4 of 4
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IN THE SUPERIOR COURT FOR THE STATE OF. ALAéKA
LT " ALY
THIRD JUDICIAL DISTRICT AT ANCHORAGE

fl!-?‘“

ALASKA BUILDING, INC., an Alaska
corporation,

Plaintiffs,
VS.

)
)
)
)
)
)
) Case No.: 3AN-15-05969 Civil
716 WEST FOURTH AVENUE LLC, )
KOONCE PFEFFER BETTIS, INC., d/b/a )
KPB ARCHITECTS, PFEFFER )
DEVELOPMENT, LLC, LEGISLATIVE )
AFFAIRS AGENCY, and CRITERION )
GENERAL, INC,, )

Defendants.

MOTION TO STAY DISCOVERY OF COUNT 1

COMES NOW, 716 West Fourth Avenue, LLC (“7167), and hereby moves the
court to stay discovery with respect to Count 1.

L Background

On March 31, 2014, Plaintiff filed a Complaint against the above-captioned
defendants. The plaintiff filed an Amended Complaint on June 8, 2015. Plaintiff is
filing this motion to stay discovery concurrently with a motion to dismiss Count I for

lack of subject matter jurisdiction.'

' Defendant Legislative Affairs Agency (“the Agency”) filed a Motion to Stay
Discovery on May 27, 2015, the same date it filed a Motion to Dismiss Plaintiff’s Complaint
for lack of subject matter jurisdiction. The Court granted the Motion to Stay Discovery on June
17™. The Agency’s Motion to Dismiss is currently pending before the Court. The Court’s
Order staying discovery is attached as Exhibit “A.”

{10708-101-00273965;1) Page 1 of 5
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Il Analysis

Alaska courts have inherent discretion to stay discovery pending the Court’s
resolution of a dispositive motion.2 716 has filed a dispositive motion seeking to
dismiss Count I because of lack of subject matter jurisdiction.

Good cause exists for granting a stay for several reasons. First, if the motion to
dismiss on subject matter jurisdiction grounds is granted, it would eliminate half of
Plaintiff’s complaint against 716, thereby eliminating the expense of discovery and the
use of- judicial resources resolving discovery disputes. Of note, 716 anticipates
producing and receiving a fairly voluminous amount of discovery germane to Count II
given the nature of the Plaintiff’'s claims and number of defendants named in the
action.®> 716, which has apparently been named in both counts, is not requesting a stay
of discovery in Count II.

Second, the motion to dismiss on subject matter jurisdiction grounds raises issue
of law that do not require additionél discovery. It is hard to conceive a scenario

whereby Plaintiff would require discovery to establish either injury-interest or citizen-

2 Karen L. v. State Dep’t of Health & Soc. Servs., Div. of Family & Youth Sers., 953
P.2d 871, 879 (Alaska 1996); Gettings v. Bldg Laborers Local 310 Fringe Benefits Fund, 349
F.3d 300, 305 (6™ Cir. 2003).

3716 has already discovered to the Plaintiff approximately 300 pages of material.
MOTION TO STAY DISCOVERY OF COUNT |
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 2 of 5
{10708-101-00273965; 1}

000085




ASHBURN &_MASON re.

LAWYERS
1227 VVEST 9TH AVENUE, SUITE 200

ANCHORAGE, ALASKA 99501

Tew 907.276.4331

Fax 907.277.8235

taxpayer standing. As the Alaska Supreme Court has held, “[w]hether a party has
standing to sue is a question of law.”

Finally, a stay of discovery will not unfairly prejudice either party. With trial
anticipated to take place in August 15, 2016, all parties will have ample time to meet
discovery deadlines and conduct discovery should the court deny the motion to dismiss.
Accordingly, a stay of discovery is appropriate under the court’s inherent authority.

The request in this case mirrors the requests made by the Defendant, the State of
Alaska, in Law Project for Psychiatric Rights, Inc. v. State, where the State argued that
a stay of discovery was appropriate pending the dispositive motion for lack of standing
because the “motion raise[d] pure questions of law which discovery [was] not needed to
resolve.”> The superior court stayed discovery pending its decision on the motion for
judgment on the pleadings, ultimately finding that the Plaintiff failed to assert intereslt-
injury standing and failed to establish citizen-taxpayer standing.®

III.  Conclusion

For all the above reasons, 716 moves this court to grant its motion to stay

discovery of Count I until the Court resolves its pending Motion to Dismiss Count L.

4 Keller v. French, 205 P.3d 299, 302 (Alaska 2009).
5239 P.3d 1252, 1254 (Alaska 2010)

61d.
MOTICON TO STAY DISCOVERY CF COUNT |
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 3 of 5
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DATED: 6 /Zj/lf

MOTION TO STAY DISCOVERY OF COUNT 1

ASHBURN & MASON, P.C.

Attorneys for 716 West Fourth Avenue, LLC

By: /OM

Jeffréy W. Robinson
Alaska Bar No. 0805038

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

{10708-101-00273965;1}
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TeL

CERTIFICATE OF SERVICE

[ certify that a copy of the foregoing was served [] electronically [ ] messenger ]

facsimile [K] U.S. Mail onthe ™3 day of June 2015, on:

James B. Gottstein

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin Cuddy

Stoel Rives, LLP

510 L Street, Suite 500
Anchorage, Alaska 99501

Cynthia L. Ducey

Delaney Wilson, Inc.

1007 W. 3rd Avenue, Ste. 400
Anchorage, Alaska 99501

Dan Quinn

360 K Street, Suite 200
Anchorage, AK 99501

ASHBURN.& MASON

by, FONAL Wyckaige/

Heidi Wyckoﬁ'?

MOTION TO STAY DISCOVERY OF COUNT ]

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil
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Fax (907) 277-1920

STOEL RIVES LLr
510 L Street, Suite 500, Anchorage, AK 99501

Main (907} 277-1900

MAY 27 2015

Kevin Cuddy (Alaska Bar #0810062)
STOEL RIVES 1.Lp
510 L Street, Suite 500

Anchorage, AK 99501

Telephone: (907) 277-1900 RECEIVED
IFacsimile: (907)277-1920 JUN 18 2015
Attorneys for Defendant ' ASHBURN & MASON

LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICTAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEI'FER
DEVELOPMIENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

37
~ARROGPOSED| ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS
AGENCY’S MOTION TO STAY DISCOVERY

THIS COURT, having rcvicewed Defendant Legislative Affairs Agency’s (the
“Agency”) Motion lo Stay Discovery, any opposition and/or responscs thereto, and being

duly advised in the premises, this Court finds and ORDERS as follows:

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05965C|
Page 1 of 3

Exhibit A
Page 1 of 2
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Fax (907) 277-1920

STOEL RIVES LLr
510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

On March 31, 20135, Plaintiff Alaska Building, Inc. (“Plaintiff™), filed a Complaint
for Declaratory Judgment and Specific Performance (Complaint) against Defendants 716
West Fourth Avenue LLC, Koonce Pfeffer Bettis, Inc.,, d/b/a KPB Architects, the
Agency, and Criterion General, Inc. On May 27, 2015, the Agency filed a Motion to
Dismiss Plaintiff’s Complaint for lack of interest injury and citizen-taxpayer standing.
The motion is currently pending before this Court.

Good cause exists for granting a stay because (1) the motion, if granted, would
dispose of the entire case against the Agency, thereby climinating the expense of
discovery and the use of judicial resources resolving discovery disputes; (2) the motion
raises issucs of law that do not require additional discovery; and (3) the motion was filed
sufficiently in advance of current discovery deadlines such that a stay will not unfairly
prejudice any party. Accordingly, a stay of discovery is appropriate under the court’s
inherent authority.

IT 1S THEREFORE ORDERED that Dcfendant Legislative Affairs Agency

sl
Motion to Stay Discovery is GRAN’ l'ED ém’ e Mmoo g’/l:f’ﬂ 45%}/{ Lff‘{zﬁ
oo

DATED this l’H“day of P , 201 mmwwé
L ﬂﬁh/w -
/1

Honorable Pattitk M cKay / L

Superior'€aurl Ju

e

I cedily Lhal on (Ilﬁhb a cupy
ol the following wa: malle faxed! hand-delivered

1o each gf the [ollqm their a es
record /f /d tbyn20m
:c,l Qiano JBY Waric Scheer

Admunmjmnvgl-\‘sslstant /L’ J

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
Page 2 of 3

Exhibit A

Page 2 of 2
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IN THE SUPERIOR COURT FOR THE STATE OF AT ASKA

-

Ty,
.

THIRD JUDICIAL DISTRICT AT ANCHORAGE'

ALASKA BUILDING, INC., an Alaska
corporation,

)
)
)
Plaintiffs, )
)
VSs. )
) Case No.: 3AN-15-05969 CI
716 WEST FOURTH AVENUE LLC, )
KOONCE PFEFFER BETTIS, INC., d/b/a )
KPB ARCHITECTS, PFEFFER )
DEVELOPMENT, LLC, LEGISLATIVE )
AFFAIRS AGENCY, and CRITERION )
GENERAL, INC,, )

Defendants.

MOTION TO DISMISS COUNT I

Defendant 716 West Fourth Avenue, LLC (“716”), by and through counsel
Ashburn & Mason, P.C., hereby moves this court to dismiss Count I for lack of subject
matter jurisdiction. The Plaintiff lacks both interest-injury standing and citizen-

taxpayer standing.

I. PROCEDURAL BACKGROUND

On March 31, 2015, the Plaintiff filed a two count complaint against the above-
listed defendants. Count I challenges the legality of the Legislative Information Office
Project (the “Project”) lease under Alaska Statute 36.30.83(a). Count II alleges
damages caused to the Plaintiff’s building during the construction process.

On May 27, 2015, the Legislative Affairs Agency (the “Agency”) moved this

court to dismiss Count I for lack of subject matter jurisdiction pursuant to Civil Rule

{10708-101-00269609;4} Page 1 of 12
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12(b)(1).! The Agency argues Plaintiff lacks both interest-injury and citizen-taxpayer
standing to challenge the legality of the Project under Count I. In the absence of a
dismissal, the Agency argues severance of the counts is appropriate.2

Plaintiff filed an Amended Complaint on June 8, 2015, attempting to bolster its
negligence claims under Count II and specifically listing all defendants as parties to
Count I} The Plaintiff then filed an opposition to the Agency’s motion to dismiss on
June 12, 2015.

While unclear from the original and amended Complaints, according to the
Plaintiff’s Opposition, the Plaintiff has named 716 as a defendant for both Count I and
Count II.' Indeed, the Agency’s Motion to Dismiss made clear that the Agency
believed it was “the only defendant with respect to the first count of the Complaint.”
Only in the Opposition does the Plaintiff allege for the first time that it is seeking
punitive damages “against 716 for entering into the illegal LIO Lease.” 6

This motion is filed in response to that clarification. In the event that Plaintiff

has actually contemplated 716 as a properly named Defendant in Count I, Defendant

! See Agency’s Motion at 1.

2 Jd. at 12. 716 takes no position on severance at this time.

3 See Plaintiff’s Opposition to Motion to Dismiss or Sever.

‘Id at3-4,9;

3 See Agency’s Motion to Dismiss at 3.

6 Plaintiff’s Opposition to Motion to Sever at 9; See Compl. {531 E.
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716 hereby moves the court to dismiss Count I for lack of subject matter jurisdiction
pursuant to Civil Rule 12(b)(1) and 12(h)(3).”

II. STANDARD FOR DECISION

This Court does not have subject matter jurisdiction over Count I as the Plaintiff
cannot establish standing. The “basic requirement for standing in Alaska is adversity.”®
Courts in Alaska recognize “two general types of standing sufficient to meet the
adversity requirement—interest-injury standing and citizen-taxpayer standing.”® The
fundamental question raised by both forms of standing is “whether the litigant is a

»10 As the Plaintiff cannot

proper party to seek adjudication of a particular issue.
establish either form of standing, dismissal of Count I is warranted.

III. ARGUMENT

a. Plaintiff has failed to establish interest-injury standing.

In order to establish interest-injury standing, a plaintiff must demonstrate a
controversy exists, a “sufficient personal stake” in the outcome of that controversy, and
“an interest which is adversely affected by the complained-of conduct.”!' While the
degree of injury need not be great—an “identifiable trifle” is sufficient—a showing of

some injury is required.'”” The Alaska Supreme Court and the United States Supreme

7 Civil Rule 12(b)(1) & 12(h)(3). 716 reserves the right to raise any and all motions to dismiss Count II
or move for dismissal on any additional grounds of Count [ should the court rule in Plaintiff’s favor.

® Trustees for Alaska v. State, 736 P.2d 324, 327 (Alaska 1987).

® Law Project for Psychiatric Rights, Inc. v. State, 239 P.3d 1252, 1255 (Alaska 2010).

1° Trs. for Alaska, 736 P.2d at 327 (quoting Moore v. State, 553 P.2d 8, 23 n. 25 (Alaska 1976)).

" Keller v. French, 205 P.3d 299, 304 (Alaska 2009).

2 1d. at 304-305.
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Court have “consistently held that a plaintiff raising only a generally available grievance
about government . . . and seeking relief that no more directly and tangibly benefits him
that it does the public at large — does not present a controve:rsy.”'3

A plaintiff must have sufficient personal stake in the outcome of the controversy
to establish interest-injury standing.'* For instance, in Larson v. State, Dept. of
Corrections, an inmate sought injunctive and declaratory relief on a claim that the
prison's own revised visitor application policies relating to minors violated his state
constitutional right to rehabilitation because it was more restrictive than administrative

5 The Alaska Supreme Court found that because

regulations governing visitation.'
Larson was an inmate with children who continued to be subject to the contested
visitation policies, he demonstrated a sufficient personal stake in the outcome of the
controversy to establish interest-injury standing.'®

In addition to a showing of sufficient personal stake in the outcome of the
controversy, a plaintiff must also demonstrate an actual injury. In Keller v. French, the
Alaska Supreme Court held that State legislators did not have interest-injury standing to
sue other legislators, a permanent legislative committee, and an independent

investigator.'” The plaintiff legislators had sued alleging a state constitutional “fair and

just treatment clause” violation based on the governor's dismissal of the Public Safety

B Lamb v. Obama, No. $-15155, 2014 WL 1016308, at *1 (Alaska Mar. 12, 2014){citing Lamb v.
Defenders of Wildlife, 504 U.S. 555, 573-574 (1992)).

:: Larson v. State, Dept. of Corrections, 284 P.3d 1, 12 (Alaska 2012).

Hd.

' 1d. at 12.

17 Keller, 205 P.3d at 299.
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C-ommissioner. The Court held the plaintiff legislators had failed to identify how the
investigation was likely to cause them any sort of harm and therefore dismissed the
claim for lack of injury.'®

In the present matter, despite having filed three pleadings, the Plaintiff has not
been able to articulate something beyond a generally available grievance about Alaska
procurement law. With respect to Count I, Plaintiff alleges the Project is illegal
“because it is neither a lease extension, nor at least 10% below market rent as required
by AS 36.30.083(a).”'® Like the unsuccessful Plaintiffs in Keller, the Plaintiff has been
unable to articulate a plausible injury to its own interests.”

The Plaintiff claims entitlement to relief under Count I to “invalidate or reform
the LIO Lease to 10% less than market rent and award [Plaintiff] 10% of any cost
savings.”2I According to the Plaintiff, it is this claim for 10% of any cost savings that
specifically gives it interest-tnjury standing.22 The mere fact that the Plaintiff has
requested monetary damages for the act of raising this generalized grievance does not in
itself create a “sufficient personal stake in the outcome of the controversy to ensure the

»B  Plaintiff does not seek compensation because he has been

requisite adversity.
injured; rather, Plaintiff seeks compensation simply for enrichment purposes. A finding

that the Plaintiff “has interest-injury standing because of its claim for 10% of any cost

8 1d.
1% Plaintiff Opposition at 6.
20 Keller, 205 P.3d at 305 (Alaska 2009).
21 Id
22 ld
3 Larson, 284 P.3d at 12.
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savings” actually incentives plaintiffs to bring generalized grievances, which are exactly
the types of claims the interest-injury standing requirement is intended to bar.

As the Plaintiff has failed to prove that it has sustained an injury or demonstrated
a genuine controversy, the court should find that Plaintiff lacks interest-injury
standing.24

b. Plaintiff has failed to and cannot establish citizen-taxpaver
standing.

In addition to lacking interest-injury standing, the Plaintiff lacks citizen-taxpayer
standing to bring Claim I. “[T]axpayer-citizen standing cannot be claimed in all cases
as a matter of right.”® In order for the Plaintiff to successfully rely on citizen-taxpayer
standing, he must establish not only that the case is of public significance, but also that
he is the appropriate plaintiff to bring suit.”® The Supreme Court in Keller noted the
following are inappropriate plaintiffs: a “sham plaintiff” with no true adversity of
interest, a plaintiff incapable of competently advocating his or her position, and “when
there was another potential plaintiff more directly affected by the challenged conduct
who had sued or was likely to sue.”?’

The Supreme Court in Keller went on to state that is the more appropriate

plaintiffs ability to bring suit, rather than their intention to do so, that is the key

24 Keller, 205 P.3d at 304.
5 Trustees for Alaska v. State, 736 P.2d 324, 329 (Alaska 1987)
2
ld.
2 Keller, 205 P.3d at 302.
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inquiry.28 The fact that “individuals who are more directly affected have chosen not to
sue despite their ability to do so does not confer citizen-taxpayer standing on an
inappropriate plaintiff.”*’

i) The Plaintiff is akin to a “sham plaintiff.”

In the present case, the Plaintiff’s motives in bringing Claim I appear to be
wholly fueled by a desire to seek an arbitrary amount of damages for personal
enrichment purposes.’® While it is unclear why the Defendant believes himself entitled
to 10% of any cost savings or punitive damages, as he has alleged against 716, there is
nothing in the pleadings to indicate the Defendant would bring the suit but for these
potential damages. Indeed, excluding the negligence claims contained in Count II, the
Defendant has not shown any particularized interest that is adverse to the Project.
Neither the location of Plaintiff’s building, nor the fact Plaintiff is alleging negligence
damages related to the construction changes this analysis. The specific grievances
alleged in Count I are not particularized to the Plaintiff any more than any other tax-
payer.

The notion that the Plaintiff is motivated by personal enrichment is further

supported by the addition of 716 to Count I. It would appear that the Plaintiff’s only

2% 1d. at 303.
29 d
3 Compare to Trustees for Alaska, 736 P.2d at 330.
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reason for naming 716, an entity which has nothing to do with the formation of Alaska

Legislative Procurement procedures, to Count I is to seek “punitive damages.””'

ii) The_ Plaintiff is _incapable of competently advocating his
positions.

Even if this was an issue of public significance, this particular Plaintiff appears
incapable of competently advocating his position. The Plaintiff has created a website
regarding the lawsuit with a separate section devoted to “Media Coverage™? with links
to articles detailing Plaintiff’s questionable motivation for filing the lawsuit.*® Included
on the site is a self-serving “News Release” referencing an Open Letter that Plaintiff
delivered to the Governor urging him to “investigate this blatant corruption that appears
to be a crime.”** In this May 1, 2105 letter to the Governor, Plaintiff claims that a
“[Class C felony] crime appears to have been committed[,]” but proceeds to state “I
don’t know who is guilty of this crime.” Plaintiff’s inability to determine who exactly

he is opposing, as evidenced by his misguided inclusion of 716 in Count 1, and what

31 Amended Complaint at p.6.
32 Available at http:/gotisteinlaw.com/AkBldgv7 16 W4thAve/AkBldgv7 1 6 W4thAve LLC.htm.
33 See “Lawsuit Challenges Expensive State Lease for Anchorage Legislative Building,” Alaska Dispatch
News, March 31, 2015, available at hitp://www.adn.com/article/2015033 1/lawsuit-challenges-expensive-state-
lease-downtown-legislative-building.
3 See “Governor Walker Called on to Line Item Veto Anchorage Legislative Information Office
Appropriation and Request a Criminal Investigation.” May 4, 2015, News Release, available at
hitp://www.adn.com/article/2015033 1 /lawsuit-challenges-expensive-state-lease-downtown-legislative-
building
3 See “Governor Walker Called on to Line Item Veto Anchorage Legislative Information Office
Appropriation and Request a Criminal Investigation.” May 4, 2015, News Release, available at
http://www.adn.com/article/2015033 1/lawsuit-challenges-expensive-state-lease-downtown-legislative-
building
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crime he’s alleging are two examples of this particular Plaintiff’s inability to
competently advocate this issue.
iii) The decision of more appropriate potential plaintiffs not to sue

does not give citizen-taxpayer standing to this Plaintiff.
In Ruckle v. Anchorage School District, the Alaska Supreme Court affirmed the

trial court’s ruling that the plaintiff lacked citizen-taxpayer standing to dispute a public
procurement determination and related regulations.”® The Alaska Supreme Court
concluded that a taxpayer who sought to challenge the school district’s bidding process
for transportation contracts was not the most appropriate plaintiff to bring suit. The
Court found that the former provider of transportation for the school district, who
unsuccessfully bid on the contract, and who filed a nearly identical suit prior to Ruckle
was a more appropriate plaintiff to file suit challenging the State Procurement Code.”’
Even were this court to determine the Project should have been competitively bid
on, Plaintiff has yet to establish that it would be an appropriate plaintiff to challenge the
lease. The court in Ruckle expressly rejected the argument that members of the public
are appropriate litigants for challenging the application of the State Procurement Code
merely on the basis of being taxpayers.® The Plaintiff was not, and has never indicated

it would be, a potential lessor of the Legislative Information Office. The Plaintiff is

% Ruckle v. Anchorage Sch. Dist., 85 P.3d 1030, 1034 (Alaska 2004)
37 Id.; See also Lakloey, Inc. v. Univ. of Alaska, 157 P.3d 1041, 1049 (Alaska 2007)(holding that an
unsuccessful bidder on a state university contract for a deionization system was an interested party with
standing to protest the university's award of the contract to lowest bidder, even though the unsuccessful
bidder was not the next lowest bidder on the contract. The unsuccessful bidder was therefore entitled to
an administrative hearing under the general procurement code and the University’s cwn regulations.)
*® Ruckle, 85 P.3d 1035.
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therefore without the “enormous economic incentive” to bring suit and raise State
Procurement Code challenges if it had indeed lost out on a bid for the lease.” The fact
that no such entity has decided to bring a challenge to the lease extension does not
confer citizen-taxpayer standing on Plaintiff.*

It is noteworthy that Plaintiff has yet to identify how it was in any way the
appropriate plaintiff to bring suit against 716. Under AS 36.30.020, “[t]he legislative
council adopts and publishes procedures to govern the procurement of supplies,
services, professional services, and construction by the legislative branch.”' The lease
extension was authorized under AS 36.30.083, which foregoes a competitive re-
procurement process as long as the criteria contained in the statute are met. As Plaintiff
is aware, the Project was approved unanimously by the legislative council. Having thus
determined that the lease was in its best interests, the legislative council’s decision then
was ratified by the full lcgislature.42

For the reasons stated above, this Plaintiff lacks citizen-taxpayer standing to

pursue Claim L.

 Id. at 1037.
% See Keller, 205 P.3d at 303; Law Project for Psychiatric Rights, 239 P.3d at 1255-56.
! See AS 36.30.020(emphasis supplied.)
‘2 See Lamb v. Obama, No. $-15155, 2014 WL 1016308, at *2 (Alaska Mar. 12, 2014)(holding that the
Alaska Supreme Court lacked jurisdiction to hear Plaintiff’s claim regarding President Obama’s
eligibility and qualifications for president. Voting procedures for presidential elections were already
established in 3 U.S.C. §, et. seq. and the court was inclined to refrain from involving itself in “questions
beyond its scope.”
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IV. CONCLUSION

Because Plaintiff lacks both interest-injury standing and citizen-taxpayer
standing to challenge the legality of the Project, this Court should dismiss Count I
against 716. This court should thus also find that Plaintiff’s claim against 716 in Count

I should be dismissed for lack of subject matter jurisdiction.

ASHBURN & MASON, P.C.
Attorneys for 716 West Fourth Avenue, LLC

DATED: “ 13[ \f By: Q(f(/

Jefffey W. Robinson
Alaska Bar No. 0805038

MOTION TO DISMISS COUNT |
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

Page 11 of 12
{10708-101-00269609;4}

000101




ASHBURN &Z MASON e

LAWYERS
1227 WEST 97 AVENUE, SUITE 200

ANCHORAGE, ALaska 99501

907.277.8235

Fax

Ter 907.276.4331

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served [] electronically [} messenger [ ]
facsimile [X] U.S. Mail on the 23 day of June 2015, on:

James B. Gottstein

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin Cuddy

Stoel Rives, LLP

510 L Street, Suite 500
Anchorage, Alaska 99501

Cynthia L. Ducey

Delaney Wilson, Inc.

1007 W. 3rd Avenue, Ste. 400
Anchorage, Alaska 99501

Dan Quinn

360 K Street, Suite 200
Anchorage, AK 99501

ASHBURN & MASON

5y b Wiycka s’

Heidi Wyckoff )
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA:

THIRD JUDICIAL DISTRICT AT ANGHORAGE 7! 3: 17
ALASKA BUILDING, INC., an Alaska

corporation, K

o YT - -

Plaintiffs,
VS.

)
)
)
)
)
)
) Case No.: 3AN-15-05969 Civil
716 WEST FOURTH AVENUE LLC, )
KOONCE PFEFFER BETTIS, INC., d/b/a )
KPB ARCHITECTS, PFEFFER )
DEVELOPMENT, LLC, LEGISLATIVE )
AFFAIRS AGENCY, and CRITERION )
GENERAL, INC,, )

Defendants.

AFFIDAVIT OF 716 WEST FOURTH AVENUE, LLC’S CIVIL RULE 56(H)

REQUEST FOR ADDITIONAL TIME TO RESPOND TO PLAINTIFF’S
MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)

STATE OF ALASKA )
THIRD JUDICIAL DISTRICT ; >

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state:

1. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for
716 West Fourth Avenue, LLC (“716™) in the above-captioned case and submit this
affidavit in support of 716 West Fourth Avenue, LLC’s Request for Additional Time to
Respond to Plaintiff’s Motion for Partial Summary Judgment (not extension).

2. I have personal knowledge of all facts described herein and affirm all

other facts based on my information and belief.

{10708-101-00274060;1} Page 1 of 5
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3. Plaintiff served 716 with a motion for partial summary judgment as to
Count I on June 12, 2015. 716’s response will be due by June 29, 2015.

4. 716 is filing a dispositive Motion to Dismiss Count I on subject matter
jurisdiction grounds. This motion is accompanied by a motion to stay discovery, which
if granted, would put a halt to discovery. If the court were to grant the motion to
dismiss Count I, no further discovery obligations would remain with respect to Count I.
If the court grants 716’s motion to stay discovery while the subject matter jurisdiction
motion is pending (as it has the Agency’s), discovery would also come to a halt.
Accordingly, 716 would be under no obligation to gather more information during
planned discovery, which could then be considered by the court in response to
Plaintiff’s summary judgment motion.

5. 716 is also filing a joinder in Defendant Legislative Affairs Agency’s
motion to stay proceedings with respect to Count I. Before the Court can proceed to
address any of Plaintiff’s claims on Count I, including the “not extension” partial
summary judgment claim, the court must consider whether it even has subject matter
jurisdiction to hear that claim. If the court grants the stay, it will be unnecessary for 716
to respond to plaintiff’s summary judgment motion with respect to Count I.

6. In the event all of the above-mentioned motions are denied, Plaintiff’s
motion is still significantly premature. Plaintiff has yet to provide 716 with any

discovery related to the lease it has deemed “illegal,” except what it attached as an

AFFIDAVIT IN SUPPORT OF CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO RESPOND TO PLAINTIFF’S MOTION
FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil
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affidavit to the summary judgment motion. (Plaintiff did not file a 12(b)(6) motion.)
Plaintiff recently amended its complaint, a response which is due from 716 on 6/22/15.
716 has had virtually no time to conduct meaningful discovery, including arranging
depositions or retaining experts. According to the Court’s Routine Pretrial Order, the
final date for parties to serve written discovery is April 11, 2016. The final date to
depose lay witnesses is May 23, 2016. At best, discovery is in the preliminary stages.

7. 716 has been diligent in preparing discovery. 716 has already disclosed
close to 300 pages of documents with respect to Count II to Plaintiff. Moreover, 716
has spent considerable time in working with counsel for other Defendants,
communicating with insurers, and drafting case-related pleadings. Plaintiff did not
clarify its actual theory on 716°s inclusion in the complaint until Plaintiff opposed the
Agency’s Motion to Dismiss on June 12, 2015, simply stating “Punitive damages are
sought against 716 LLC for entering into the illegal LIO Lease.”

8. It is not feasible for 716 to respond to Plaintiff’s motion for partial
summary judgment at this time. First, as 716 has argued in its motion to dismiss,
plaintiff lacks both interest-injury and citizen-taxpayer standing to bring suit with
respect to Count I to begin with. The dispositive motion on subject matter jurisdiction
should control the remaining litigation. Second, undersigned will be unavailable from

June 29, 2015-July 14, 2015, and thus lacks time, as he prepares for leave, to

AFFIDAVIT IN SUPPORT OF CIVIL RULE 56(F} REQUEST FOR ADDITIONAL TIME TO RESPOND TO PLAINTIFF’S MOTION
FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil -
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sufficiently produce facts necessary to oppose summary judgment within the original

time frame.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

q W(\ 6\1Y \\5

SUBSCRIBED AND SWORN to before me this A9 day of June, 2015.

e R ac .
AR, Ml G Wi

NOTARY PUBLIC in and for Alaska
My Commission Expires:_\ J{\

RALTCRTRLE

AFFIDAVIT IN SUPPORT OF CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO RESPOND TO PLAINTIFF’S MOTION

FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION)
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served [_] electronically [] messenger [_]
facsimile [{] U.S. Mail on the 23 day of June 2015, on:

James B. Gottstein :
Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin Cuddy

Stoel Rives, LLP

510 L Street, Suite 500
Anchorage, Alaska 99501

Cynthia L. Ducey

Delaney Wilson, Inc.

1007 W. 3rd Avenue, Ste. 400
Anchorage, Alaska 99501

Dan Quinn

360 K Street, Suite 200
Anchorage, AK 99501

ASHBURN & MASON

Heidi Wyckoff
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v A

IN THE SUPERIOR COURT FOR THE STATE OFALASKAY

THIRD JUDICIAL DISTRICT AT ANGHORAGE 1.} 3: 17

ALASKA BUILDING, INC., an Alaska b
corporation,

vy 0

Plaintiffs,

Vs.
Case No.: 3AN-15-05969 Civil
716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE )
AFFAIRS AGENCY, and CRITERION )
GENERAL, INC,, )

)
)
)
)
)
)
)
)
)
)

Defendants.

CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT
EXTENSION)

COMES NOW, Defendant 716 West Fourth Avenue, LLC (716"}, and hereby
respectfully moves the court to grant additional time to respond to Plaintiff’s motion for
partial summary judgment (not extension). This request is made pursuant to Civil Rule

56(f), which provides:

When Affidavits Are Unavailable. Should it appear from the affidavits of a party
opposing the motion that the party cannot for reasons stated present by affidavit
facts essential to justify the party's opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.

{10708-101-00273962;2} Page 1 of 6
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Typically, dismissal motions will be filed early in litigation because they are
generally decided on the pleadings, whereas summary judgment motions may require
that parties spend considerable time and effort discovering and developing facts
necessary for a full presentation, and for this reason parties are provided “a reasonable
opportunity” to respond. ' Under Civil Rule 56(c), summary judgment *shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, show there is no genuine 1ssue as to any
material fact and that any party is entitled to a judgment as a matter of law.” Plaintiff’s
motion, as described herein, is thus wildly premature under the fabric of the summary
judgment rule.

The Alaska Supreme Court has “repeatedly held that ‘requests made under Rule
56(f) should be granted freely because Rule 56(f) provides a safeguard against
premature grants of summary judgment.”2 In order to be granted Rule 56(f) relief, a
party must 1) unambiguously request relief under Rule 56(f), although not necessarily
mention Rule 56(f); (2) must not have been dilatory during discovery; and (3) must

provide adequate reasons why additional time is required.

! Mitchell v. Teck Cominco Alaska Inc., 193 P.3d 751, 758 (Alaska 2008).

2 1d.(citing Hymes v. DeRamus, 119 P.3d 963, 965 (Alaska 2005).
CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF’S MOTION FOR PARTIAL SUMMARY

JUDGMENT
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05%69Civil
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First, 716 is making an unambiguous request for Rule 56(f) relief in this motion.
Second, 716 has not been dilatory with discovery.® Plaintiff filed its original complaint
on March 31, 2015, and amended the complaint on June 9, 2015. 716’s deadline to
answer Plaintiff’s amended complaint arises today. The court issued its routine pretrial
order on May 21, 2015. Trial has been scheduled approximately 14 months out, and the
parties are in the very beginning stages of the discovery process.® Plaintiff has served a
few interrogatories and requests for production, but has not otherwise conducted
depositions, requested admissions, or otherwise meaningfully engaged in the typical
course of discovery practice.

Additionally, 716 filed a potentially dispositive motion to dismiss Count I for
lack of standing concurrently with this motion, including a request to stay discovery
until the motion is decided on its merits. 716 strongly believes that the court lacks
subject matter jurisdiction to adjudicate plaintiff’s claim with respect to Count [. 716
has also concurrently moved the court to stay proceedings until the court rules on the
subject matter jurisdiction issue. If the court grants the motion to stay discovery and/or

the motion to stay proceedings, discovery would likewise come to a halt.

3 See Brock v. Weaver Bros., 640 P.2d 833, 837 (Alaska 1982)(concluding that the court did not
abuse its discretion in denying Rule 56(f) relief because “approximately three years had elapsed since
the accident...[and] no discovery...had been undertaken™).

4716 has already provided Plaintiff with approximately 300 pages of discovery related to Count
[I, and pointed Plaintiff to publically available documents germane to the lease issue. (The lease was
publically recorded.} Plaintiff has attached some of the publically related documents in its Motion for
Partial Summary Judgment (Not Extension).
CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF’S MOTION FOR PARTIAL SUMMARY

JUDGMENT
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Third, in the event that the court does not grant the dispositive motion to dismiss
on subject matter jurisdiction grounds, a continuance is especially appropriate given that
discovery has not closed (and, in fact, just begun) in this matter. For example, the
parties have until April 11, 2016 to file written discovery. The parties have not deposed
a single witness with respect to Count I, retained experts, or done anything else of
significance in the early stages of discovery. 716 is not requesting an indefinite delay
to submit evidence to rebut the movant’s summary judgment claim.

Instead, 716 makes the reasonable request that in the event that 716’s dispositive
subject matter jurisdiction motion is disposed of in plaintiff’s favor, the motion for
summary judgment be held in abeyance at least until twenty days after the April 11,
2016 final date for the parties to serve written discovery. A continuance of this length
would allow 716 to gather more information during planned discovery. A request for
Rule 56(f) relief need not state what specific facts further discovery will produce;
instead, the request will generally be granted if the party provides adequate reasons why
the party cannot produce facts necessary to oppose summary judgment within the
original time frame.>

In Mitchell v. Teck Cominco Alaska Inc., the Alaska Supreme Court held that the
superior court's failure to grant a request by an employee, as nonmovant for summary

judgment, for a continuance in order to conduct additional discovery and respond to

3 Gamble v. Northshore Partnership, 907 P.2d 477 (Alaska 1995).

CIviL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF’S MOTION FOR PARTIAL SUMMARY
JUDGMENT
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil
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employer's summary judgment motion actually prejudiced the employee, and thus, the
entry of summary judgment would be vacated and case would be remanded for further
proceedings on that claim.® The Court found that the employee’s proposed order
requesting a continuance expressly stated that the court would hold the summary
judgment in abeyance pending completion of discovery and additional briefing, and set
a briefing schedule twenty days after the close of discovery.’

For these reasons, and for the reasons explained in the attached affidavit of
counsel, the court should grant 716 a continuance consistent with this motion and the

attached affidavit of counsel.

ASHBURN & MASON, P.C.
Attorneys for 716 West Fourth Avenue, LLC

DATED: 6] 7 ;, ’5 By: QW

Jeffrey W. Robinson
Alaska Bar No. 0805038

6193 P.3d 751 (Alaska 2008).

7 1d. at 758.

CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF’S MOTION FOR PARTIAL SUMMARY
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served [_] electronically [ ] messenger []
facsimile X U.S. Mail on the _72 3 day of June 2015, on:

James B. Gottstein

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin Cuddy

Stoel Rives, LLP

510 L Street, Suite 500
Anchorage, Alaska 99501

Cynthia L. Ducey

Delaney Wilson, Inc.

1007 W. 3rd Avenue, Ste. 400
Anchorage, Alaska 99501

Dan Quinn

360 K Street, Suite 200
Anchorage, AK 99501

ASHBURN & MASON

Heidi Wyckoff

CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF’S MOTION FOR PARTIAL SUMMARY

JUDGMENT
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil
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Fax

ALASKA BUILDING, INC., an Alaska
corporation,

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

el L

LN L

IN THE SUPERIOR COURT FOR THE STATE OF}ALASKA®¢ -

S TIRICT

THIRD JUDICIAL DISTRICT AT ANCHORAGE; p1; 3:L8

Plaintiffs,

)
)
)
)
)
VS. )
) Case No.: 3AN-15-05969 Civil
)
)
)
)
)
)

Defendants.

CERTIFICATE OF SERVICE

I, Heidi Wyckoff, hereby certify that on June 23, 2015 a copy of the following

were served U.S. Mail on Blake Call of Call & Hanson, P.C., counsel for Criterion

General, 413 G Street, Anchorage, Alaska 99501

Motion to Dismiss Count [;

[Proposed] Order Granting Motion to Dismiss Count I;

Joinder in Motion to Stay Proceedings;

[Proposed] Order Granting Motion to Stay Proceedings;

Motion to Stay Count 1 of Discovery;

[Proposed] Order Granting Motion to Stay Count I of Discovery;

Civil Rule 56 (f) Request for Additional Time to Answer Plaintiff’s Motion for
Partial Summary Judgment (Not Extension);

Affidavit of 716 West Fourth Avenue, LLC’s Civil Rule 56 (f) Request for
Additional Time to Answer Plaintiff’s Motion for Partial Summary Judgment
(Not Extension);

[Proposed] Order Granting 716 West Fourth Avenue, LLC’s Civil Rule 56 (f)
Request for Additional Time to Answer Plaintiff’s Motion for Partial Summary
Judgment (Not Extension)

{10708-101-00274318;1) Page | of 2
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&

DATED: JLUN¢ 3, 295

CERTIFICATE OF SERVICE

@

ASHBURN & MASON, P.C.

5y, P, WA syl

Heidi Wyckoff

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil
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Law OFFICES OF
JAMES B. GOTTSTEIN
406 G STREET. SUITE 206

ANCHORAGE, ALASKA

99304

TELEPHONE
{907) 274-7686

FACSIMILE
(907) 274-9493

IN THE SUPERIOR COURT FOR THE STATE OF ALASKACS L ;\rr\T
THIRD JUDICIAL DISTRICT, AT ANCHORAGE - »

SLERK TRIAL CoURTS
ALASKA BUILDING, INC., an Alaska B
corporation, DFFTF Y R
Plaintiff
Vs.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

S R N B e i g N S i

Case No. 3AN-15-05969CI

REQUEST FOR ORAL ARGUMENT
(Motion to Dismiss or Sever)

Plaintiff, Alaska Building, Inc., requests oral argument on the Legislative Affairs
Agency's Motion to Dismiss or, in the Alternative, to Sever Claims, the granting of which

is non-discretionary under Civil Rule 77(e)(2).

/ mes B. Gottstein, ABA # 7811100
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this date he mailed a copy hereof and
accompanying proposed order to Kevin M. Cuddy, Jeffrey W. Robinson, Blake Call, Mark
Scheer, Daniel T. Quinn and Cynthia L. Du =

Dated June 19, 2015.

Dated June 19, 2015.
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STOEL RIVES LLP
Fax (907} 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

® ®

Kevin Cuddy (Alaska Bar #0810062)
STOEL RIVES LLr
510 L Street, Suite 500

L

Anchorage, AK 99501 =T = U
Telephone: (907) 277-1900 T L oE
Facsimile: (907) 277-1920 S, O
- I e =
Attorneys for Defendant iy - DEL
LEGISLATIVE AFFAIRS AGENCY ~ = #E
o

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC,, an Alaskan Case No.: 3AN-15-05969CI
corporation,
Plaintiff,
v.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC.,

Defendants.

LEGISLATIVE AFFAIRS AGENCY'’S MOTION FOR RECONSIDERATION
(of June 16, 2015 Order Denying Motion for Expedited Consideration of Defendant
Legislative Affairs Agency’s Motion for Stay of Proceedings)

Pursuant to Civil Rule 77(k)(1)(ii), Defendant Legislative Affairs Agency (the
“Agency”) requests that the Court reconsider its June 16, 2015 order denying Defendant

Legislative Affairs Agency’s Motion for Expedited Consideration of its Motion for Stay

LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR RECONSIDERATION OF THIS COURT JUNE 16, 2015

ORDER DENYING THE AGENCY'S MOTION FOR EXPEDITED CONSIDERATION OF ITS MOTION TO
STAY PROCEEDINGS

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
Page 1 of 4
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STOEL RIVES LLp

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907} 277-1920

Main (907) 277-1900

® °

of Proceedings. The Court based its denial on its belief that “LAA has not complied wi.th
ARCP 77(g) 4.” The Agency respectfully submits that the Court appears to have
overlooked or misconceived the Agency’s compliance with Civil Rule 77(g)(4). In the
alternative, the Agency submits an updated certification to clarify that Mr. Gottstein does
not oppose expedited consideration of the motion to stay proceedings, but does oppose
the Agency’s request to stay proceedings.

I. DISCUSSION

The Court denied the Agency’s motion because the Court believed that the
Agency failed to comply with Rule 77(g)(4) by failing to certify that its counsel had
conferred with opposing counsel regarding its motion for expedited consideration. Page
2 of the Agency’s motion for expedited consideration states:

Civil Rule 77(g)(4) Certification: The undersigned counsel certifies that
he spoke with opposing counsel, Jim Gottstein, on June 12, 2015, about
whether he would oppose the instant motion. Mr. Gottstein stated that he
does not oppose this request for expedited consideration, as long as he
could get expedited consideration of the Agency’s motion to dismiss or
sever.

During the same conversation, as reflected in an eméil exchange on June 15 (attached as
Exhibit A), Mr. Gottstein confirmed that he did oppose the substantive request for a stay
of the proceedings. The parties were unable to resolve their dispute concerhing the
requested stay of the proceedings because Mr. Gottstein wished to keep the proceedings
moving and was concerned that the requested stay would hinder that effort. The

undersigned counsel certifies that the parties were unable to resolve the issues concerning

LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR RECONSIDERATION OF THIS COURT JUNE 16, 2015
ORDER DENYING THE AGENCY'S MOTION FOR EXPEDITED CONSIDERATION OF ITS MOTION TO
STAY PROCEEDINGS

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969C]
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STOEL RIVES LLr

510 L Street, Suite 500, Anchorage, AK 99501
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the stay of proceedings, but that the request for expedited consideration is unopposed by
Plaintiff.

The Agency requested expedited consideration of its motion to stay proceedings in
an effort to conserve the parties’ and the Court’s time and resources. The Agency has
filed a potentially dispositive motion to dismiss Count | of the Complaint on standing
grounds that will be fully briefed tomorrow. On June 12, 2015 Plaintiff Alaska Building,
Inc. filed a motion for partial summary judgment with respect to Count | that may be
rendered moot if the Agency’s motion to dismiss is granted. In light of the fact that
standing is a threshold issue, the Court should stay the proceedings as to Count 1 until
such time that the Court has ruled on the Agency’s Motion to Dismiss. The Court
recently granted the Agency’s motion to stay discovery as to Count 1, and the same
reasons apply to the requested motion to stay proceedings as to Count 1.

II. CONCLUSION

For the foregoing reasons, the Agency respectfully requests that the Court

reconsider its ruling denying the unopposed motion for expedited consideration.

DATED: June 18, 2015 STOEL RIVES LLr

2@@%

KEVIN CUDDY

(Alaska Bar #081006

Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY

LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR RECONSIDERATION OF THIS COURT JUNE 16, 2015
ORDER DENYING THE AGENCY’S MOTION FOR EXPEDITED CONSIDERATION OF ITS MOTION TO

STAY PROCEEDINGS
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI

Page 3 of 4
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CERTIFICATE OF SERVICE AND OF FONT

via First Class Mail on:

James B. Gottstein, Esq. (and by hand)
Law Offices of James B. Gottstein

406 G Street, Suite 206

Anchorage, AK 99501

(Attorney for Plaintiff)

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

Cynthia L. Ducey, Esq.

Delancy Wiles, Inc.

1007 W. 3rd Avenue, Suite 400
Anchorage, AK 99501
(Attorneys for Defendant, Pfeffer
Development, LLC)

"DEEByJAllen, Practice Assistant

792783417.1 0081622-00003

STAY PROCEEDINGS

Page 4 of 4

This certifies that on June 18, 2015, a true and correct copy of the foregoing was served

Mark P. Scheer

Scheer & Zehnder LLP

701 Pike Street, Suite 2200

Seattle, WA 98101

(Attorneys for Def/Criterion General, Inc.)

Daniel T. Quinn, Esq.
Richmond & Quinn

" 360 K Street, Suite 200

Anchorage, AK 99501-2038
(Attorneys for Defendant Koonce Pfeffer
Bettis, inc. d/b/a KPB Architects)

Blake H. Call, Esq.

Call & Hanson, P.C.

413 G Street

Anchorage, Alaska 99501
(Co-Attorneys for DefiCriterion General,
Inc))

I further certify that this document was substantively produced in Times New Roman 13,

wm Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).
FAN aller

LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR RECONSIDERATION OF THIS COURT JUNE 16, 2015
ORDER DENYING THE AGENCY’S MOTION FOR EXPEDITED CONSIDERATION OF ITS MOTION TO

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969C]
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Cuddy, Kevin M.

From: James B. Gottstein <james.b.gottstein@gottsteinlaw.com>
Sent: Monday, June 15, 2015 1:08 PM

To: Cuddy, Kevin M.

Cc james.b.gottstein@gottsteinlaw.com

Subject: RE: Motion for Partial Summary Judgment

Hi Kevin,

[ remember saying that if you file a motion for expedited consideration for the stay of proceedings motion, 1
might file a motion for expedited consideration of your motion to dismiss or sever. Would you oppose
expedited consideration of your motion?

James B. Gottstein
Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501
Tel: (907) 274-7686 Fax: (907) 274-9493
e-mail: James.B. Gottstein@ GottsteinLaw.Com

From: Cuddy, Kevin M. [mailto:kevin.cuddy@stoel.com]
Sent: Monday, June 15, 2015 10:11 AM

To: James B. Gottstein

Subject: RE: Mation for Partial Summary Judgment

Thanks, Jim.

) From James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw. com]

Sent: Monday, June 15, 2015 10:10 AM

To: Cuddy, Kevin M. ‘

Cc: james.b.gottstein@gottsteinlaw.com

Subject: RE: Motion for Partial Summary Judgment

Hi Kevin,

1 don't remember saying I didn't oppose expedited consideration, but if you say [ did, I will accept tlat. Maybe
it is that | have thought about it and it just doesn't secem like the sort of thing for which expedited consideration

is warranted.

In any event, if you remember me saying 1 wouldn't oppose expedited consideration, Okay.

James B. Goltstein
LLaw Offices of James B, Gottstein
406 G Street, Suite 206
Anchorage, AK 99501
Tel: (907) 274-7686 Fax: (907) 274-9493

1
EXHIBIT A | Page 1 of 2
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e-mail: James.B. Gottstein@ GottsteinLaw.Com

From: Cuddy, Kevin M. [mailto:kevin.cuddy@stoel.com]
Sent: Monday, June 15, 2015 10:02 AM -

To: James B. Gottstein )

Subject: RE: Motion for Partial Summary Judgment

Hi Jim,

Thanks. I’'ll take a look. As mentioned during our call on Friday, I plan to file a motion lo stay proceedings
later today and a motion for expedited consideration so that the issuc is addressed beforc our opposition to your
partial summary judgment motion would be due. My understanding is that you do not oppose the motion for
expedited consideration, but that you do oppose the motion to stay the proceedings. If that’s incorrect, pleasc
let me know ASAP. I’m going to ask the Court to rule on the motion to stay proceedings by June 22.

Please call me if you have any questions or concerns.
-Kevin
'Kevin M. Cuddy
STOEL RIVES LLP | 510 “L” Street, Suite 500 | Anchorage, AK 99501

Direct: (907) 263-8410 | Fax: (907) 277-1920
kevin.cuddy@stocl.com | www.stocl.com

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of
the intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful.

From: James B. Gottstein [mailto;james.b.gottstein@gottsteinlaw.com]

Sent: Friday, June 12, 2015 4:35 PM
To: Cuddy, Kevin M,

Cc: james.b.gottstein@gottsteinlaw.com

Subject: Motion for Partial Surmary Judgment

Hi Kevin,

I have this niggling feeling that I didn't get the right Exhibit for the Memorandum in Support of Plaintiff's
Motion for Partial Summary Judgment (Not Extension), June 12, 2015, It is correct at the link.

BTW, I didn't really file today to ruin your weekend—1I wanted to file so that minc wouldn't be. 1 won't object
to a short extension(s); I just want to keep things moving.

James B. Gottstcin
Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501
Tel: (907) 274-7686 Fax: (907) 274-9493
c-mail: James.B. Gottsicin@ GottsteinLaw.Com

EXHIBIT A | Page 2 of 2
000122



STOEL RIVES LLP
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U
'] I’
Kevin Cuddy (Alaska Bar #0810062) i
STOEL RIVES Lip FISUUNI1G PH =0T
510 L Street, Suite 500 CLERK TRIAL COURTS
Anchorage, AK 99501 -
Telephone: (907)277-1900 BY: S
Facsimile: (907) 277-1920 DEETY PR

U’J

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC,, an Alaskan

Case No.: 3AN-15-05969CI
corporation, '

Plaintiff,
V.

716 WEST FOURTH AVENUE, LL.C,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

LEGISLATIVE AFFAIRS AGENCY'’S REPLY IN SUPPORT OF MOTION TO
DISMISS OR IN THE ALTERNATIVE SEVER CLAIMS FOR MISJOINDER

Apparently recognizing its lack of standing, as alleged in its original Complaint,
Plaintiff Alaska Building, Inc. (“Plaintiff”) has filed an amended Complaint in an effort
to salvage some claim against the Legislative Affairs Agency (the “Agency”). The

amended Complaint fares no better. As to Count 1, Plaintiff has no interest-injury

LAA’S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
Page 1 of 10
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Main (907) 277-1900
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standing because it does not claim to have been harmed by the lease at issue. Plaintiff
has no citizen-taxpayer standing because it is not the appropriate plaintiff to litigate the
legality of the lease. As to Count 2, the proposed amended Complaint seeks to add a new
claim against the Agency, but the amendment is futile and should be dismissed outright.
The Agency’s action of entering into a lease agreement does not render it liable for any
alleged damage purportedly caused by the lessor, a contractor, or any other third-party.
Finally, if Count 1 is not dismissed due to Plaintiff’s lack of standing, Count 1 should be
severed from Count 2 and Plaintiff should be forced to proceed with that case separately.

L PLAINTIFF LACKS INTEREST-INJURY STANDING FOR COUNT 1.
Plaintiff’s entire argument in support of its claimed interest-injury standing is two
sentences long.' Plaintiff claims that it has a personal stake in the outcome of the
controversy because it is seeking a windfall of 10% of any savings the Agency obtains if
the lease is invalidated or reformed.? That is not, however, the test for interest-injury
standing. As held in Keller v. French, a plaintiff lacks interest-injury standing when it
alleges no plausible injury to its own interests.” In order to have standing, a Plaintiff
must have “an interest which is adversely affected by the complained-of conduct.”*

Plaintiff alleges no such adverse effect and no such injury. It does not claim to have been

harmed at all by the alleged illegality of the lease. It seeks only a windfall here — not

! See Plaintiff’s Opposition to Legislative Affairs Agency’s Motion to Dismiss or, in the
Alternative, to Sever Claims for Misjoinder (“Opp.”) at 6.

2 See id. Plaintiff fails to identify any cognizable theory supporting its requested
windfall.

3205 P.3d 299, 305 (Alaska 2009).

* 1d at 304 (quoting Alaskans for a Common Language, Inc. v. Kritz, 3 P.3d 906, 915
(Alaska 2000)).

LAA’S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
Page 2 of 10
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compensation for any alleged injury. In the absence of an actual injury caused by the
alleged illegality of the lease, Plaintiff does not have interest-injury standing to litigate

Count 1.

IL PLAINTIFF LACKS CITIZEN-TAXPAYER STANDING FOR COUNT 1.

Plaintiff acknowledges that the Alaska Supreme Court’s citizen-taxpayer
jurisprudence requires that a plaintiff must establish there is no plaintiff more directly
affected by the governmental action who could bring suit.” Surprisingly, however,
Plaintiff fails to address or even consider any such entity other than the State. Plaintiff
simply declares that the State, acting through the Attorney General, is unable to bring suit
against the Agency and therefore Plaintiff must be the appropriate litigant to challenge
the lease. Not so. As held in Ruckle v. Anchorage School District, which was also a
dispute involving public procurement determinations, a taxpayer is less directly affected
than a contractor (or potential lessor, in this instance) who was purportedly deprived of a
substantial contract by the procurement process.6 Plaintiff therefore lacks citizen-
taxpayer standing to litigate Count 1 of the Complaint.

In its opening brief, the Agency explained that it complied with the Alaska
Legislative Procurement Procedures when it entered into the lease.” The Agency also
explained that the Legislaturé had made a deliberate decision not to require a competitive

re-procurement process, contrary to Plaintiff’s stated preference. Plaintiff alleges in its

> See Opp. at 7-8.

685 P.3d 1030, 1036-37 (Alaska 2004).

7 Legislative Affairs Agency’s Motion to Dismiss or, in the Alternative, to Sever Claims
for Misjoinder (“Motion”) at 9-12. Plaintiff does not dispute this.
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Complaint that the lease violates the State Procurement Code because it failed to comply
with the “normal competitive procurement process” and did not meet certain conditions
that would excuse compliance with that process.8 Even assuming that Plaintiff is correct
that a competitive procurement process was required here, which it is not, the resulting
process would have no direct effect on Plaintiff. Instead, some other potential lessors —
not Plaintiff — may have been able to secure the lease as part of the competitive re-
procurement process. It is those potential lessors who would be more directly affected
and may have standing to bring a claim (as in Ruckle). Plaintiff does not address these
potential lessors at all, even though this was the principal argument in the Agency’s
opening brief. As the Agency explained in its opening brief, there is no indication that
there is anything limiting these potential lessors from bringing suit.” Plaintiff does not
dispute this. “That individuals who are more directly affected have chosen not to sue
despite their ability to do so does not confer citizen-taxpayer standing on an inappropriate
plaintiff.” '’ Accordiﬁgly, Plaintiff is an “inappropriate plaintiff” and lacks citizen-
taxpayer standing to bring Count 1 challenging the application of the State Procurement

Code.

III. PLAINTIFF’S PROPOSED AMENDED COMPLAINT AGAINST THE
AGENCY FOR COUNT 2 SHOULD BE DISMISSED AS FUTILE.

In an effort to avoid complete dismissal of its action, Plaintiff has now named the

Agency as a defendant in Count 2 — its negligence claim — by alleging that “[b]y entering

8 Complaint §4 17-21. The proposed amended Complaint makes no change to these
allegations.

? See Motion at 12.

' Keller, 205 P.3d at 303.
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into the LIO Project, 716 LLC and [the Agency] caused the damage to the Alaska
Building.”"" This Court should reject Plaintiff's amended complaint as a futile attempt to
impose negligence liability on a lessee for the conduct of others."?

Plaintiff appears to allege that the Agency caused negligent construction damage
to Plaintiff’s property simply by virtue of signing a lease with the lessor, even though
Plaintiff does not allege that the Agency had any role in the construction. The Agency, as
‘lessee, owes no duty to Plaintiff for damage allegedly caused by others who were hired
by the lessor and owner of the building: 716 LLC." Plaintiff alleges that the damage to
his property resulted from (1) the negligent design, (2) management, or (3) construction
(or some combination thereof) of the project.'® Plaintiff does not, however, allege that
the Agency did any of those things. Instead, Plaintiff alleges that defendant Koonce
Pfeffer Bettis, Inc., was the architect for the project (i.e., the design).15 Plaintiff alleges
that defendant Pfeffer Development, LLC, was the project manager for the project (i.e.,
the management).'® Plaintiff also alleges that defendant 716 LLC was the owner and

lessor of the building, was obligated to maintain the party wall and not damage the

"' Proposed amended Complaint 9 31.

12 See Fomby v. Whisenhunt, 680 P.2d 787, 790 (Alaska 1984) (“That a dispositive
motion has been filed, but not decided, should be grounds for denying amendment where
the amendment is seen as a ‘futile gesture’ or as an attempt to plead around an obvious
legal roadblock.” (internal footnote omitted)). The Agency reserves its right to seek
dismissal of this amended Complaint pursuant to Civil Rule 12(b)(6) if the amendment is
not dismissed outright.

' Restatement (Second) of Torts § 362; Restatement (Second) of Torts §421 (lessor of
land, who hires contractor to make repairs, is liable for independent contractor’s
negligence).

" Proposed amended Complaint § 28.

> 1d. 924,

1 74 925.
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Alaska Building through work impacting it, and that 716 LLC hired a general contractor,
defendant Criterion General, Inc., to complete the project (i.e., the construction). 17
Plaintiff cannot avoid dismissal of his claim simply by asserting that the Agency’s
willingness to enter into a lease somehow caused property damage when there are no
allegations that the Agency played any role in any of the underlying activity.

Plaintiff does not, for example, allege that the Agency is vicariously liable for the
actions of the other defendants because Plaintiff could not, consistent with the
requirements of Civil Rule 11, assert that the Agency “retained control” of some
independent contractor.'® Plaintiff does not allege that the Agency took any affirmative
actions to hire, supervise, control or manage the contractor or any other party involved in
the remodel. Plaintiff does not allege that the Agency so much as swung a hammer in
connection with the remodel. In fact, Plaintiff quotes an Access, Indemnity, and
Insurance Agreement stating that Criterion has a duty to indemnify and hold harmless the
Plaintiff from all damages or losses resulting from the negligent performance of “the
contractor, any subcontractor, [or] anyone directly or indirectly employed by any of
them.” " Plaintiff does not allege that the Agency is Criterion’s subcontractor or

employee. The Agency, as a lessee, cannot be held liable for damage allegedly caused by

' 1d. 99 16, 23, 26, 29.

'8 Moloso v. State, 644 P.2d 205, 210-11 (Alaska 1982).

' Complaint at §16.
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the other defendants when there are no allegations that the Agency hired, managed, or
supervised any of them.”

Not only does the Agency, as a lessee, not owe a duty to Plaintiff, but Plaintiff has
failed to allege the requisite causal connection. Plaintiff does not allege that the
Agency’s signing of the lease agreement was negligent or that the Agency owed (or
breached) any specific duty to Plaintiff. Plaintiff fails to allege that the Agency’s alleged
negligence was a legal cause of Plaintiff’s harm.?' Under Alaska law, to make out a
claim for relief based on negligence there must be a “reasonable close causal connection
between the conduct and the resulting injury.”22 Negligent conduct will be a “legal
cause” of a plaintiff’s injury if the negligent act was more likely than not a substantial
factor in bringing about the injury.23 Here, however, no negligent act by the Agency is
alleged. Further, Plaintiff fails to allege that the mere act of signing a lease agrecement
was a substantial factor in bringing about the alleged injury, as opposed to the actual
affirmative conduct that is alleged for the remaining defendants. There is no causal link
between the Agency’s contract and the alleged negligent conduct of any of the other

defendants.

2 See also e.g., Guclu v. 900 Eighth Ave. Condominium, LLC, 81 A.D. 3d 592, 593 (N.
Y. 2011) (lessees were not liable for plaintiffs injuries where they did not hire the
contractor, or supervise or control the work at the job site that caused the plaintiff’s
injuries); Guzman v. L.M.P. Realty Corp., 262 A.D.2d 99 (N.Y. 1999} (a lessee is liable
under a labor law statute only where it can be shown that it was in control of the work
site, and one test of such control is where the lessee actually hires the general contractor).
21 See Restatement (Second) of Torts § 430.
2 Sharp v. Fairbanks North Star Borough, 569 P.2d 178, 181 (Alaska 1977) (quoting
.§3tate v. Abbott, 498 P.2d 712, 725 (Alaska 1972)).

1d.
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If Plaintiff’s claim were allowed to stand, every tenant or lessee could be held
liable for damage caused during a remodel since the remodel would not have occurred
“but for” the tenant or lessee’s commitment to rent or lease the premises. Plaintiff’s
attempt to add the Agency as a defendant to Count 2 is futile and should be disregarded.

IV. IN THE ALTERNATIVE, SEVERANCE IS APPROPRIATE HERE.

If this Court does not grant the Agency’s motion to dismiss, Count | should be
severed from the remainder of the case. Despite Plaintiff’s claim that Count 1 is against
the Agency and Defendant 716 LLC, the two portions of the proposed Amended
Complaint do not arise out of the same transaction or occurrence and there are no
common questions of law or fact.* Count | concerns the procurement of the lease, while
Count 2 concerns construction work on the building. Count 1 is statutory in nature, while
Count 2 is based on common law negligence. It is not enough simply to allege, as
Plaintiff does, that both Counts relate to the LIO Project. These are fundamentally
different transactions and occurrences — Count 1 focuses on the legality of a lease
procurement while Count 2 relates to tort claims for some later work performed.

Moreover, Plaintiff’s argument that it should not be required to file a separate case
to proceed against the Agency after this Court severs Claims 1 and 2 fails. When a court
severs a claim, it preserves the identity of an action, but requires a plaintiff to file a

separate action to proceed with the severed claim.”® Therefore, the Agency’s Proposed

* Civil Rule 20(a).

25 See e.g., Mehlenbacher v. DeMont, 103 Wn. App. 240, 245, 11 P.3d 871 (2000) (after
holding that the claims arose from different transactions and occurrences and that there
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Order is proper and this Court should sever Count 1 from Count 2 if the Court declines to

dismiss Count | in its entirety.

DATED: June 19, 2015.

STOEL RIVES LLp

%W

KEVIN CUDDY

(Alaska Bar #081 0062)

Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on June 19, 2015, a true and correct copy of the foregoing was served

via First Class Mail on:

James B. Gottstein, Esq.

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501

(Attorney for Plaintiff)

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

Cynthia L. Ducey, Esq.

Delaney Wiles, Inc.

1007 W. 3rd Avenue, Suite 400
Anchorage, AK 99501
(Atrorneys for Defendant, Pfeffer
Development, LLC)

Mark P. Scheer

Scheer & Zehnder LLP

701 Pike Street, Suite 2200

Seattle, WA 98101

(Attorneys for Def/Criterion General, Inc.)

Jeffrey Koonce

KPB Architects

500 L Street, Suite 400

Anchorage, AK 99501

(Attorneys for Defendant Koonce Pfeffer
Bettis, Inc., d/b/a KPB Architects)

Blake H. Call

CALL & HANSON, P.C.

413 G. Street

Anchorage, AK 99501

(Attorneys for Def/Criterion General, Inc.)

were no common issues of law or fact, the trial court ordered the claim at issue to be
severed and the plaintiffs to file a separate action to proceed with the severed claim).

LAA’S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05965CI

Page 9 of 10

000131




STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

® ®

I further certify that this document was substantively produced in Times New Roman 13,
in compliance with Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

. // Me.\ /
Detby Allen, Practice Assistant

79191553.2 0081622-00003
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701 Pike Street, Suite 2200 T e
Tel: 206-262-1200 SRR
Fax: 206-223-4065
Attorney for Defendant Criterion General, Inc.
IN THE SUPERIOR COURT OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT, AT ANCHORAGE
ALASKA BUILDING, INC,, an Alaska
corporation,
Plaintiff,
V.
716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEFELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC., CASE NO. 3AN-15-05969CI
Defendants.
DEFENDANT CRITERION GENERAL’S NON-OPPOSITION
TO DEFENDANT LEGISLATIVE AFFAIRS AGENCY’S
MOTION TO SEVER CLAIMS FOR MISJOINDER
Defendant Criterion General, Inc., does not oppose defendant Legislative Affairs
Agency’s Motion to Sever Claims for Misjoinder.
1
/"
CRITERION GENERAL'S NON-OPPOSITION TO MOTION TO SCHEER & ZEHNDER LLP
SEVER CLAIMS FOR MISJOINDER - Page | 701 PIKE STREET, SUITE 2200 :
SEATTLE, WA 98101
P: (206) 262-1200 F: (206)223-4065
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DATED this / 7%\day of June, 2015.
SCHEER & ZEHNDER LLP

By//f//cé@@

Mark P. Scheer, ASBA No. 8807153
mscheer@scheerlaw.com

Scheer & Zehnder LLP

701 Pike Street, #2200

Seattle, WA 98101

Tel: 206-262-1200

Fax: 206-223-4065

Attorney for Defendant Criterion General, Inc.

CERTIFICATE OF SERVICE

I certify under penalty of perjury under the laws of the State of Alaska, that the
following is true and correct:

I am employed by the law firm of Call & Hanson,-P.C.

At all times hereinafter mentioned, | was and am a citizen of the United States of
America, a resident of the State of Alaska, over the age of eighteen (18) years, not a party to
the above-entitled action, and competent to be a witness herein.

On the date set forth below I served the documents to which this is attached, in the

manner noted on the following persons:

PARTY/COUNSEL DELIVERY INSTRUCTIONS
Counsel for Plaintiff (X) ViaU.S. Mail

James B. Gottstein ( ) VYiaLegal Messenger
Law Offices of James B. Gottstein ( ) ViaE-Mail

406 G Street, Suite 206 ( ) VYiaOvernight Malil
Anchorage, AK 99501

CRITERION GENERAL’S NON-OPPOSITION TO MOTION TO

SCHEER & ZEHNDER LLP
SEVER CLAIMS FOR MISJOINDER - Page 2 701 PIKE STREET, SUITE 2200

SEATTLE, WA 98101
P: (206) 262-1200 F: (206) 223-4065

18 601 1f160901

000134



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

®

®

PARTY/COUNSEL

DELIVERY INSTRUCTIONS

Counsel for Defendant

716 West Fourth Avenue LLC
Jeffrey W. Robinson

Ashburn & Mason P.C.

1227 W. 9th Avenue, Suite 200
Anchorage, Alaska 99501-5914

(X) ViaU.S. Mail

( ) Via Legal Messenger
( ) ViaE-Mail

( ) ViaOvernight Mail

Richmond & Quinn
360 K Street, Suite 200
Anchorage, Alaska 99501

Counsel for Defendant (X) ViaU.S. Mail

Pfeffer Development, LLC ( ) ViaLegal Messenger
Cynthia L. Ducey ( ) ViaE-Mail

Delaney Wiles ( ) ViaOvernight Mail
1007 W. 3rd Avenue, Suite 400

Anchorage, AK 99501

Counsel for Defendant (X) ViaU.S. Mail
Legislative Affairs Agency ( ) VialLegal Messenger
Kevin M. Cuddy ( ) ViaE-Mail

Stoel Rives LLP ( ) ViaOvernight Mail
510 L Street, Suite 500

Anchorage, AK 99501

Counsel for Defendant (X) ViaU.S. Mail
Koonce Pfeffer Bettis, Inc. d/b/a ( ) Via Legal Messenger
KPB Architects ( ) ViaE-Mail

Daniel T. Quinn ( ) ViaOvernight Mail

)

DATED this No"" day of June, 2015, at Anchorage, Alaska.

18 601 1f160901

“MNoe g%,g/L'

Mona Schultz, Legal Secretary

CRITERION GENERAL’S NON-OPPOSITION TC MOTION TO SCHEER & ZEH
H NDER LLP
SEVER CLAIMS FOR MISJOINDER — Page 3 701 PIKE STREET, SUITE 2200
SEATTLE, WA 98101

P: (206) 262-1200 F: (206) 223-4065
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Kevin Cuddy (Alaska Bar #0810062)
STOEL RIVES Lip

510 L Street, Suite 500

Anchorage, AK 99501

Telephone: (907) 277-1900
Facsimile: (907)277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

P,
~RROPOSED] ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS
AGENCY’S MOTION TO STAY DISCOVERY

THIS COURT, having reviewed Defendant Legislative Affairs Agency’s (the
“Agency””) Motion to Stay Discovery, any opposition and/or responses thereto, and being

duly advised in the premises, this Court finds and ORDERS as follows:

[PROPOSED]} ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
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On March 31, 2015, Plaintiff Alaska Building, Inc. (“Plaintiff”), filed a Complaint
for Declaratory Judgment and Specific Performance (Complaint) against Defendants 716
West Fourth Avenue LLC, Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects, the
Agency, and Criterion General, Inc. On May 27, 2015, the Agency filed a Motion to
Dismiss Plaintiff’s Complaint for lack of interest injury and citizen-taxpayer standing.
The motion is currently pending before this Court.

Good cause exists for granting a stay because (1) the motion, if granted, would
dispose of the entire case against the Agency, thereby eliminating the expense of
discovery and the use of judicial resources resolving discovery disputes; (2) the motion
raises issues of law that do not require additional discovery; and (3) the motion was filed
sufficiently in advance of current discovery deadlines such that a stay will not unfairly
prejudice any party. Accordingly, a stay of discovery is appropriate under the court’s

inherent authority.

IT IS THEREFORE ORDERED that Defendant Legislative Affairs Agency

L
Motion to Stay Discovery is GRANTED b’"’ no mok %"”525&’45@ %
) potier 7o D Dnda (O

DATED this l%day of PUMQ/ ,2015. hicheven 1 ea )
L /2? s ’
A
Honorable Pa 1 k [cKay q
Superior

| certify that on (.ﬂll?)"-’-) a cupy
of the following wa(aileg! faxed/ hand-deiivered

¢ each ol the follow lhew add es
recordoamj
Jeunrel aann @?Fﬁ rk Scheer

K

Adminiafrative-Assistant /é
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CERTIFICATE OF SERVICE AND OF FONT

This certifies that on May 27, 2015, a true and correct copy of the foregoing was served

via first class mail on:

James B. Gottstein, Esq.

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501

(Attorney for Plaintiff)

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

Cynthia L. Ducey, Esq.

Delaney Wiles, Inc.

1007 W. 3rd Avenue, Suite 400
Anchorage, AK 99501
(Attorneys for Defendant, Pfeffer
Development, LLC)

Mark P. Scheer

Scheer & Zehnder LLP

701 Pike Street, Suite 2200

Seattle, WA 98101

(Attorneys for Def/Criterion General, Inc.)

Daniel T. Quinn, Esq.

Richmond & Quinn

360 K Street, Suite 200

Anchorage, AK 99501-2038

(Attorneys for Defendant Koonce Pfeffer
Bettis, inc. d/b/a KPB Architects)

I further certify that this document was substantively produced in Times New Roman 13,

in complian ith Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

Deb(by'm'le/n, Lftigation Practice Assistant

79069740.1 0081622-00003
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Kevin Cuddy (Alaska Bar #0810062)

STOEL RIVES Lrp -
510 L Street, Suite 500

Anchorage, AK 99501

Telephone: (907) 277-1900

Facsimile: (907) 277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC,, an Alaskan Case No.: 3AN-15-05969CI
corporation,

Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC.,

Defendants. Bﬁ’[ \-// /Ué

—PROEOSED] ORDER GRANTING/EXPEDITED CONSIDERATION
(of Defendant Legislative Affairs Agency’s Motion for Stay of Proceedings)

The Defendant’s Mollon for Expedlted Consnderat‘l/f)_;})(f/lts Motion for Stay of

Dol (e
Proceedings is hcrey @ %’ O/‘A 77@)

ofProceedings-shall_be filed and served on or hefore - ; Tes

+ s ]
~i-bedue by — 2045 —r

LEGISLATIVE AFFAIRS AGENCY'’S [PROPOSED] ORDER GRANTING EXPEDITED CONSIDERATION
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, ET. AL., Case No. 3AN-13-05969ci
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DATED at Anchorage, Alaska this _/éfﬁaay of June, 20}5.

PATRI . McKAY
erigr Cdurt Judge

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on June 15, 2015, a true and correct copy of the foregoing was served

via first class mail on:

James B. Gottstein, Esq. (and by hand)
Law Offices of James B. Gottstein

406 G Street, Suite 206

Anchorage, AK 99501

(Attorney for Plaintiff)

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

Cynthia L. Ducey, Esq.

Delaney Wiles, Inc.

1007 W. 3rd Avenue, Suite 400
Anchorage, AK 99501
(Attorneys for Defendant, Pfeffer
Development, LLC)

Dby Allén, Practice Assistant

79226782.1 0081622-00003

Mark P. Scheer

Scheer & Zehnder LLP

701 Pike Street, Suite 2200

Seattle, WA 98101

(Attorneys for Def/Criterion General, Inc.)

Daniel T. Quinn, Esq.

Richmond & Quinn

360 K Street, Suite 200

Anchorage, AK 99501-2038

(Attorneys for Defendant Koonce Pfeffer

Bettis, inc. d/b/a KPB Architects)

Blake H. Call, Esq.

Call & Hanson, P.C.

413 G Street

Anchorage, Alaska 99501
(Co-Attorneys Jor Def/Criterion General,
Inc.)

| ceruly that on (ﬂ/ {L/L'? a copy
of the foliowing was faxed! hand-delivered
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Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,

Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

LEGISLATIVE AFFAIRS AGENCY’S REPLY BRIEF IN SUPPORT OF ITS
MOTION TO STAY DISCOVERY

Plaintiff Alaska Building, Inc. (“Plaintiff”) concedes that the Court has broad

discretion to stay discovery until the pending motion to dismiss is adjudicated.' Plaintiff

! See Plaintiff’s Opposition to Legislative Affairs Agency’s Motion to Stay Discovery
(“Opp.”) at 1.
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also does not dispute that a stay would prevent the wasting of the parties’ and the Court’s
time and effort if the motion to dismiss is granted. Plaintiff also does not assert that any
discovery is required to address the pending dispositive motion. Instead, Plaintiff raises
three flawed arguments — with no legal support — for why discovery should not be stayed
here. The Legislative Affairs Agency (“Agency”) addresses each in turn.
A. Plaintiff Prematurely Disputes the Merits of the Agency’s Motion to Dismiss.
Plaintiff argues that it expects to defeat the Agency’s motion to dismiss for lack of
jurisdiction, and therefore no stay is required.2 Plaintiff is wrong on the merits, but
Plaintiff’s argument also misses the point. The only issue before the Court here is
whether discovery should be stayed as against the Agency while this potentially
dispositive pure legal issue is litigated. Plaintiff’s arguments here are essentially
identical to the arguments rejected in Law Project for Psychiatric Rights v. State.® There
the plaintiff argued that the defendant’s standing argument was “unmeritorious” and
therefore discovery should procec:d.4 Here, Plaintiff argues that the Agency’s standing
argument “lacks merit” and therefore discovery should proceed.” Whether or not the
Agency’s motion is meritorious will be determined shortly, but that issue is independent
of the current motion to stay discovery. As with Law Project for Psychiatric Rights, this

Court can avoid the wasting of the parties’ time and money (and the Court’s resources) in

? See Opp. at 4-5. The Agency vehemently disagrees with Plaintiff’s assertion that
Plaintiff has standing, but that issue will be addressed in connection with the briefing on
the Agency’s motion to dismiss.

239 P.3d 1252 (Alaska 2010). Notably, Mr. Gottstein was also counsel for the plaintiff
in that case and is raising the same discredited argument here.

1d. at 1256.

3 Opp. at 5.
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addressing discovery issues that would be irrelevant if the Agency’s motion to dismiss is
granted. That is precisely what happened in Law Project for Psychiatric Rights when the
motion to dismiss was granted, vindicating the decision to stay discovery there. The
same rationale applies here and the same result should follow.

B. Plaintiff’s Baseless Suspicion Does Not Justify Wasteful Discovery.
Plaintiff flatly states its unsupported belief that the lease at issue is the “result of
corruption” and then insists that the “main purpose” of the motion to stay is to “conceal”

% There are two problems with Plaintiff’s argument: first,

this alleged “corruption.”
Plaintiff does not even attempt to offer any factual support for its hyperbole and
conjecture; and second, it is wrong. Plaintiff’s only “evidence” in support of its
“corruption” claim is a letter that Plaintiff’s counsel wrote to the Governor.” In other
words, Plaintiff asserts that there was corruption because Plaintiff said so. The reality is
that the Agency is seeking this stay of discovery to avoid wasting the parties’ time and
money as well as the Court’s resources on potentially unnecessary discovery. This is
entirely standard when a dispositive motion is pending on a pure legal issue.® As Plaintiff
notes, the State is coping with budget difficulties and the Agency would prefer not to
waste resources unnecessarily on discovery when the Agency’s motion to dismiss may

very well end the case as to the Agency. Plaintiff’s unsupported conjecture is no reason

to compel potentially wasteful and unnecessary discovery.

8 Id. The Agency categorically denies Plaintiff’s fanciful allegations.

7 See id. at 5 and Exhibit C attached thereto.

8 Law Project for Psychiatric Rights, 239 P.3d at 1254; Guerrero v. Alaska Hous. Fin.
Corp., 6 P.3d 250, 253 (Alaska 2000); Lythgoe v. Guinn, 884 P.2d 1085, 1086 (Alaska
1994).
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C. Plaintiff Will Not Be Prejudiced by a Stay of Discovery.

Plaintiff fails to articulate how or why it would be unfairly prejudiced by a stay of
discovery as to Count 1 of the Complaint here. The case has barely begun. Trial is set
for August 15, 2016 (roughly 14 months away). The final date to serve written discovery
is April 11, 2016 (roughly 10 months away). Plaintiff speculates that it could potentially
be prejudiced by a delay if it is required to take some action “at the last minute,” but it is
difficult to imagine how that scenario could occur here where all relevant deadlines are
many months away. There is plenty of time for the Court to address the Agency’s motion
to dismiss and, if that motion is unsuccessful, for Plaintiff to secure whatever discovery it
needs to prosecute its novel claim.

In addition, Plaintiff remains free to pursue discovery from the remaining four
defendants as to Count 2 of the Complaint (regarding alleged physical damage to
Plaintiff’s property), which further diminishes any claimed prejudice here. Plaintiff can
focus its attention on the one claim where it actually claims to have suffered some injury.
Avoiding the distraction of discovery concerning the unrelated claim Count 1 would
likely benefit Plaintift.

Finally, Plaintiff speculates that if the motion to dismiss on jurisdictional grounds
is denied the Agency might file another motion to dismiss for failure to state a claim (and
might seek to stay discovery). Plaintiff’s speculation is no reason to allow potentially
wasteful discovery to proceed now. Among other things, the Court would always have
the ability to deny any subsequent request for a stay if it believed that Plaintiff would

suffer some unfair prejudice from that delay. Here, however, trial is more than a year
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away and the case is just getting started. Now is the appropriate time to determine
whether Plaintiff’s suit against the Agency can even proceed before the parties get mired
in potentially wasteful discovery.

D. Conclusion

For the foregoing reasons and those described in the Agency’s original motion, the

Court should stay discovery as to Count 1 of the Complaint.

DATED: June 15, 2015
STOEL RIVES LLp
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KEVIN CUDDY ¢
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Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY
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Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969Cl1
corporation,
Plaintiff,
v.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY PROCEEDINGS

L. INTRODUCTION
Defendant Legislative Affairs Agency (the “Agency”) moves, pursuant to Alaska
Rule of Civil Procedure 77, to stay proceedings with respect to Count 1 until this Court

resolves its pending Motion to Dismiss. A stay is warranted pending resolution of the
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potentially dispositive standing issue presented by the Agency in its Motion to Dismiss.
The Agency requests this stay because standing is a threshold issue that should be
resolved before consideration of the claims’ merits, for reasons of judicial economy and
conservation of party resources, and because the granting of a stay will not prejudice
Plaintiff Alaska Building, Inc. (“Plaintiff”).
II. BACKGROUND

On March 31, 2015, Plaintiff filed a Complaint for Declaratory Judgment and
Specific Performance (Complaint) against Defendants 716 West Fourth Avenue LLC,
Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects, the Agency, and Criterion General,
Inc.' On May 27, 2015, the Agency filed a Motion to Dismiss Count 1 of Plaintiff’s
Complaint for lack of standing.” Along with its Motion to Dismiss, the Agency filed a
motion to stay discovery as to Count 1 in light of the pending potentially dispositive
motion to dismiss. The Agency noted that allowing discovery to proceed as to Count 1
could well be a waste of the parties’ and the Court’s time and resources if the Court
determined that Plaintiff lacked standing to bring its claim in Count 1. Both motions are
currently pending before this Court and will be ripe for decision shortly.

On June 12, Plaintiff filed its opposition to the Agency’s Motion to Dismiss and
simultaneously filed a motion for partial summary judgment as to Count 1 of the

Complaint.

! See Complaint.

? In the alternative, the Motion asks this Court to sever Plaintiff’s claims for misjoinder as
the two portions of the Complaint relate to different parties and different claims that have
no common set of facts.
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III. ARGUMENT

This Court should stay proceedings until the Court addresses the standing issue
raised by the Agency. The Court is authorized to stay proceedings as appropriate. “[T]he
power to stay proceedings is incidental to the power inherent in every court to control the
disposition of the causes on its docket with economy of time and effort. for itself, for
counsel, and for litigants.”

A stay pending a motion to dismiss on standing grodnds is especially appropriate.
Standing is a “threshold matter” that courts must resolve before proceeding to the merits.!
“The requirement that jurisdiction be established as a threshold matter . . . is ‘inflexible
and without exception.”” Before this Court can proceed to address any of Plaintiff’s

claims, it should consider whether it even has subject matter jurisdiction to hear those

claims.® Because in the Agency’s view, significant obstacles exist as to Plaintiff’s

3 Landis v. N. Am. Co., 299 U.S. 248, 254, 57 S. Ct. 163, 81 L. Ed. 153 (1936); see also
Stone v. Immigration and Naturalization Service, 514 U.S. 386,411, 115 8. Ct. 1537, 131
L. Ed. 2d 465 (1995) (*[W]e have long recognized that courts have inherent power to
stay proceedings™).

 Neese v. Lithia Chrysler Jeep of Anchorage, Inc., 210 P.3d 1213, 1221-22 (Alaska
2009) (holding that the standing inquiry should always precede class certification);
Alaskans for a Common Language, Inc., v. Kritz, 3 P.3d 906, 911 (Alaska 2000)
(“Normally we review standing as a threshold issue.”); Adams v. Pipeliners Union 798,
699 P.2d 343, 346 (Alaska 1985) (“the threshold issue to Adam’s appeal is whether he
has standing to bring it”).

5 Ruhrgas Ag v. Marathon Oil Co., 526 U.S. 574, 577 (1999) (quoting Steel Co., v.
Citizens for a Better Env't, 523 U.S. 83, 94-95 (1998)); see also Grupo Dataflux c. Atlas
Global Group, L.P., 541 U.S. 567, 593 (2004)) (“We have . . . urged counsel and district
courts to treat subject matter jurisdiction as a threshold issue for resolution . . . .” (quoting
United Republic Ins. Co. v. Chase Manhattan Bank, 315 F.3d 168, 170-71 (2d Cir.
2003)).

§ Myers v. Robertson, 891 P.2d 199, 203 (Alaska 1995) (“In discussing the standing
requirement, [the Supreme Court of Alaska] has stated that an Alaska court has no
LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY PROCEEDINGS
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standing to challenge the Agency’s actions, ample justification exists for this Court to
stay proceedings as to Count | until it resolves the jurisdictional concern that Plaintiff
does not have standing to bring its claim against the Agency.

Imposing a temporary stay as to Count | in the instant case conserves judicial and
party resources and poses no burden to Plaintiff. When a court grants a stay, it must
“weigh competing interests and maintain an even balance.”” Count | of this case can be
resolved without considering the merits of Plaintiff’s partial summary judgment motion
against the Agency. The Motion to Dismiss is potentially dispositive of Count 1. The
future Court and party resources that will be expended in litigating Count 1 will be
entirely wasted if, as the Agency reasonably believes, the M’otion to Dismiss is granted
and Count 1 is dismissed in its entirety. A stay is appropriate to avoid this needless waste
of the Court’s and parties’ time and efforts.

Moreover, Plaintiff will not be prejudiced by the requested stay. The stay is
temporary in nature and would end with the Court’s ruling on the Agency’s Motion to
Dismiss. The Agency filed its Motion to Dismiss at the very outset of these proceedings,
and there is ample time for the Court to resolve the pending Motion to Dismiss without
interfering with discovery and other deadlines, which are many months away. Thus, even
if the Court decides that Plaintiff has standing to bring suit (and it should not), any delay

in moving forward with the proceedings will have no unfair prejudice on Plaintiff.

subject matter jurisdiction unless the lawsuit before it presents an actual controversy
involving a genuine relationship of adversity between the parties.”).

T Landis, 299 U.S. at 255; see Dellinger v. Mitchell, 442 F.2d 782, 786, n.7 (D.C. Cir.
1971) (“A court has inherent power to stay proceedings in control of its docket . . . after
balancing the competing interests.”).
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IV. CONCLUSION

For all the above reasons, the Legislative Affairs Agency respectfully asks that the
Court grant this motion and stay proceedings until the Court resolves its pending Motion
to Dismiss. When weighed against the fact that a stay will allow the parties to avoid all
costs of litigation as to Count 1 until this Court’s disposition of the pending Motion to
Dismiss, a temporary stay of proceedings is warranted. |

DATED: June 15,2015
STOEL RIVES L.p

By:
KEVIN CUDDY %/

(Alaska Bar #081006

Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969Cl
corporation,
Plaintiff,
2

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC,, d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

LEGISLATIVE AFFAIRS AGENCY’S MEMORANDUM IN SUPPORT OF
MOTION FOR EXPEDITED CONSIDERATION PURSUANT TO RULE 77(g)(3)

The Legislative Affairs Agency (the “Agency”) requests expedited consideration
of its motion to stay proceedings as to Count 1 because, unless that motion is ruled on
promptly, the fundamental purpose of the motion to stay will be undermined. The

Agency filed its motion to stay proceedings as to Count 1 (as well as its earlier motion to
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stay discovery as to Count 1) in the interests of judicial economy and conservation of the
parties’ resources, since additional discovery or litigation with respect to the merits of
Count 1 may be wasted effort if the Court determines that Plaintiff Alaska Building, Inc.
(“Plaintiff’) lacks standing to bring its claim.

On June 12, 2015, Plaintiff filed a motion for partial summary judgment, asking
this Court to rule on the merits of Count 1 of the Complaint. In particular, Plaintiff asked
this Court to declare that the Agency’s contract with Defendant 716 West Fourth Avenue
LLC does not comply with AS 36.30.083(a) and that it does not extend a real property
lease.

The Agency filed both a motion to dismiss for lack of standing and a motion to
stay discovery as to Count 1 on May 27, 2015. The Agency contends that Plaintiff does
not have standing to bring the underlying claim and as a result, potentially unnecessary
discovery should be stayed pending this Court’s decision on the Agency’s motion to
dismiss for lack of standing. The same reasoning applies to the Agency’s motion to stay
proceedings. Plaintiff recently filed its opposition to the Agency’s motion to stay
discovery and motion to dismiss on June 9 and June 12, respectively. The Agency’s
replies are due shortly and then those motions will be ripe for decision.

Unless a stay of proceedings is granted as to Count 1, the Agency’s response Lo
Plaintiff’s motion for partial summary judgment is due on June 29. It is highly likely, in
the absence of a stay of proceedings, that the Agency’s time for filing a response to the
motion for partial summary judgment will run prior to a ruling on the motion to dismiss.

The parties will then have to devote substantial resources to addressing Plaintiff’s motion
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for partial summary judgment (and any other pleadings or filings relating to Count 1)
despite the fact that Count 1 may be dismissed as a threshold issue before the Court even
reaches Plaintiff’s other filings relating to Count 1. In order to preserve the utility and
value of the motion to stay proceedings — and in furtherance of judicial economy and
conservation of the parties’ resources — the Court should decide the motion to stay
proceedings in advance of the Agency’s deadline for responding to Plaintiffs’ partial
summary judgment motion.

DATED: June 15, 2015
STOEL RIVES LLr

By'%\

KEVIN CUDDY ~

(Alaska Bar #08100

Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY
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e with Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).
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STOEL RIVES Lip
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

g, _-t-'L{__'ﬂ

i dhAlasia
Kevin Cuddy (Alaska Bar #0810062) _ C oL
STOEL RIVES LLP | BISJUN IS Py 4 28
510 L Street, Suite 500 T
Anchorage, AK 99501 CRERRIRIAL Copnys
Telephone: (907) 277-1900 8y
Facsimile: (907) 277-1920 MR

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969Cl
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC.,

Defendants.

AFFIDAVIT OF KEVIN M. CUDDY
(In Support of Defendant Legislative Affairs Agency’s Motion for Expedited

Consideration of Defendant Legislative Affairs Agency’s Motion for Stay of
Proceedings)

STATE OF ALASKA )
) ss.

THIRD JUDICIAL DISTRICT )
I, KEVIN M. CUDDY, declare as follows:

AFF. OF KEVIN M. CUDDY ISO OF MOTION FOR EXPEDITED CONSIDERATION OF DEFENDANT
LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR STAY OF PROCEEDINGS

ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969ClI
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STOEL RIVES LLp
510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

] ¢

1. 1 am over the age of eighteen and have personal knowledge of the
statements contained in this declaration.

2. I am an attorney with the law firm of Stoel Rives, LLP, counsel for
Defendant Legislative Affairs Agency (“Agency”) in the above-captioned litigation and
submit this affidavit in support of Defendant Legislative Affairs Agency’s Motion for
Expedited Consideration of Defendant Legislative Affairs Agency’s Motion for Stay of
Proceedings.

3. I have personal knowledge of all facts described herein and affirm all other
facts based on my information and belief.

4, Plaintiff served the Agency with a motion for partial summary judgment as
to Count 1 on June 12, 2015.

5. The Agency’s response to Plaintiff’s motion for partial éummary judgment
will be due by June 29, 20135.

6. The Agency filed a potentially dispositive motion to dismiss Count 1 for

lack of standing on May 27, 20135.

7. The briefing on the Agency’s potentially dispositive motion is nearly
complete.
8. If the Agency is forced to respond to Plaintiff’s motion for partial summary

judgment, it will likely require the expenditure of significant amounts of attorney time as
well as consultations with the client. Plaintiff will then need to file a reply brief. This

expenditure of effort and expense may prove to be unnecessary if the Court grants the

AFF. OF KEVIN M. CUDDY I1SO OF MOTION FOR EXPEDITED CONSIDERATION OF DEFENDANT
LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR STAY OF PROCEEDINGS

ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
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Fax (907) 277-1920

STOEL RIVES LLP
510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

Agency’s currently pending motion to dismiss Count 1 on the threshold issue of standing.
I declare under penalty of perjury that the foregoing is true and correct.

DATED this 15 day of June, 2015.

KEVIN M. CUDDY
Sy |

e | |
Subscrit%é be @ 15th day of June 2013, horage, Alaska.
= 1vO .
2 P 5 A

‘9’ Notary itrand for the State of Alaska
4},,,375 ‘ My Commission expires: /2 /17 /1¢,

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on June /2, 2015, a true and correct copy of the foregoing was served
via USPS Priority Mail on:

James B. Gottstein, Esq. (and by hand) Mark P. Scheer

Law Offices of James B. Gottstein Scheer & Zehnder LLP

406 G Street, Suite 206 701 Pike Street, Suite 2200

Anchorage, AK 99501 Seattle, WA 98101

(Attorney for Plaintiff) (Attorneys for Def/Criterion General, Inc.)

AFF. OF KEVIN M. CUDDY [SO OF MOTION FOR EXPEDITED CONSIDERATION OF DEFENDANT
LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR STAY OF PROCEEDINGS

ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969C]
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Fax (907) 277-1920

STOEL RIVES LLp
510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

Cynthia L. Ducey, Esq.

Delaney Wiles, Inc.

1007 W. 3rd Avenue, Suite 400
Anchorage, AK 99501
(Attorneys for Defendant, Pfeffer
Development, LLC)

Daniel T. Quinn, Esq.

Richmond & Quinn

360 K Street, Suite 200

Anchorage, AK 99501-2038

(Attorneys for Defendant Koonce Pfeffer
Bettis, inc. d/b/a KPB Architects)

Blake H. Call, Esq.

Call & Hanson, P.C.

413 G Street

Anchorage, Alaska 99501
(Co-Attorneys for Def/Criterion General,
Inc.)

| further certify that this document was substantively produced in Times New Roman 13,

in comiz ce with Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

Def)'b/y Allen, Practice Assistant

79228817.1 0081622-00003
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STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900
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_ HIRO D,
Kevin Cuddy (Alaska Bar #0810062) —
STOEL RIVES LLp -' <5 JUN |5
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510 L Street, Suite 500 ELERK T
Anchorage, AK 99501 “RETRIAL coyy
Telephone: (907)277-1900 | ave____
Facsimile: (907) 277-1920 EARTERTY vy

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC,, d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR EXPEDITED
CONSIDERATION

The Legislative Affairs Agency (the “Agency”), by and through their attorney,
Kevin Cuddy, and pursuant to Rule 77(g) of the Alaska Rules of Civil Procedure, hereby

move for an order shortening the time within which its accompanying “Motion for a Stay

LEGISLATIVE AFFAIRS AGENCY’S MOTION FFOR EXPEDITED CONSIDERATION
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUL, LLC, et al., Case No. 3AN-15-05969CI
Page 1 of 3
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Fax (907) 277-1920

STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

® ®

of Proceedings” may be heard, considered, and ruled upon, and for an order shortening
time when any oppositions are to be filed and served.

The Agency makes this request for expedited consideration because the Agency
filed a potentially dispositive Motion to Dismiss on standing grounds pursuant to Civil
Rule 12(b)(1) on May 27 which this Court has not yet ruled on. That motion will be ripe
for decision shortly. On June 12, Plaintiff Alaska Building, Inc. filed a motion for partial
summary judgment with respect to Count 1 that may be rendered moot by the Agency’s
Motion to Dismiss. In light of the fact that standing is a threshold issue, the Court should
stay the proceedings as to Count 1 until such time that the Court has ruled on the
Agency’s Motion to Dismiss. Otherwise, the parties and the Court may be forced to
expend resources unnecessarily while addressing Plaintiff’s new motion (and potentially
other filings).

This motion is supported by the accompanying Memorandum in Support of
Motion for Expedited Consideration; the accompanying Certificate of Counsel; and all
other pleadings and documents on file in the above-captioned action.

Civil Rule 77(g)}(3) Certification: The date before which a decision is necessary:

June 22, 2015.

Civil Rule 77(g)(4) Certification: The undersigned counsel certifies that he

spoke with opposing counsel, Jim Gottstein, on June 12, 2015, about whether he would
oppose the instant motion. Mr. Gottstein stated that he does not oppose this request for
expedited consideration, as long as he could get expedited consideration of the Agency’s

motion to dismiss or sever.

LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR EXPEDITED CONSIDERATION
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
Page 2 of 3
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STOEL RIVES LLp
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

DATED: June 15, 2015

L

STOEL RIVES LLp

M/W

KEVIN CUDDY ~
(Alaska Bar #0810062

Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on June 15, 2015, a true and correct copy of the foregoing was served

via First Class Mail on:

James B. Gottstein, Esq. (and by hand)
Law Offices of James B. Gottstein

406 G Street, Suite 206

Anchorage, AK 99501

(Attorney for Plaintiff)

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

Cynthia L. Ducey, Esq.

Delaney Wiles, Inc.

1007 W. 3rd Avenue, Suite 400
Anchorage, AK 99501
(Attorneys for Defendant, Pfeffer
Development, LLC)

Mark P. Scheer

Scheer & Zehnder LLP

701 Pike Street, Suite 2200

Seattle, WA 98101

(Attorneys for Def/Criterion General, Inc.)

Daniel T. Quinn, Esq.

Richmond & Quinn

360 K Street, Suite 200

Anchorage, AK 99501-2038

(Attorneys for Defendant Koonce Pfeffer
Bettis, inc. d/b/a KPB Architects)

Blake H. Call, Esq.

Call & Hanson, P.C.

413 G Street

Anchorage, Alaska 99501
(Co-Attorneys for Def/Criterion General,
Inc.)

I further certify that this document was substantively produced in Times New Roman 13,

in complia%ith Alaska Appellate Rule 513.5(c)(1) and Civil Rple 76(a)(3).

Debby Allen, Practice Assistant
79225382.3 008162200003

LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR EXPEDITED CONSIDERATION
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IN THE SUPERIOR COURT FOR THE STATE OF: AL@&?{@E"?A
THIRD JUDICIAL DISTRICT, AT ANCHORAGE ’
HI5IUN 12 PH 3: 49
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ALASKA BUILDING, INC.,, an Alaska BY:i___

corporation, ClERK
Plaintiff

Vs,

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

S R N T o e

Case No. 3AN-15-05969CI

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT
(NOT EXTENSION)

Plaintiff, Alaska Building, Inc. (ABI), hereby moves for partial slummary judgment
declaring that that certain contract, dated September 19, 2013, by and between defendant
Legislative Affairs Agency (LAA) and defendant 716 West Fourth Avenue LLC (716
LLC), titled "Extension of Lease and Lease Amendment No. 3" (LIO Lease), does not
comply with AS 36.30.083(a) in that it does not extend a real property lease.

Dated June 12, 2015.

Yames B. Gottstein, ABA # 7811100

Law QFFICES OF
JaMEs B. GOTTSTEIN
408 G STREET. SUITE 208

ANCHORAGE, ALASKA
99301

TELEPHONE
{907) 274-7688

FACSIMILE
(807) 274-95403
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ANCHORAGE, ALASKA 99501

TELEPHONE (90T) 274-7656
FACSIMILE (907) 274-9493

LAW OFFICES OF JAMES B. GOTTSTEIN
406 G STREET, SUTTE 206

. "
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT, AT ANCHORAGE ji;3 12 Py 5
134,

{‘Lt_:\‘ T R ’L CDL,'*
E Yo e
ALASKA BUILDING INC., an Alaska Er ,H P ‘, T
corporatlon o
- Plaintiff
VS.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

N R T T

Case No. 3AN-15-05969CI
MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT
(NOT EXTENSION)

Plaintiff, Alaska Building, Inc. (ABI), has moved for partiai summary judgment
declaring that that certain éontract, dated September 19, 2013, by and between defendant
Legislative Affairs Agency (LAA) and defendant 716 West Fourth Avenue LLC (716
LLC), titled "Extension of Lease and Lease Amendment No. 3" (LIO Lease), does not

comply with AS 36.30.083(a) in that it does not extend a real property lease.

A. Overview

This Motion for Partial Summary Judgment is made because deciding whether the
LIO Lease "extends a real property lease," as required under AS 6.30,083(a) is strictly a

question of law and should be decided promptly so that the focus can be on the appropriate
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FACSIMILE (907) 274-9493

LAW OFFICES OF JAMES B. GOTTSTEIN
406 G STREET, SUITE 206
ANCHORAGE, ALASKA 99501
TELEPHONE (907) 274-7686

remedy.' The reason why this should be decided promptly is the lessor, 716 LLC, is not
likely to be able to pay back the rent it has improperly received. Thus, the longer it goes,
the more money the State of Alaska will likely lose.

B. Summary Judgment Standard

Under Civil Rule 56(c), summary judgment "shall be rendered forthwith if the
pleadings, depositions, answers to int-errogatories, and admissions on file, together with the
affidavits, show that there is no genuine issue as to any material fact and that any party is
entitled to a judgment as a matter of law."

C. AS 36.30.083(a)
AS 36.30.083(a) provides: '

(a) Notwithstanding any other provision of this chapter, the
department, the Board of Regents of the University of Alaska, the
legislative council, or the court system may extend a real property lease that
is entered into under this chapter for up to 10 years if a minimum cost
savings of at least 10 percent below the market rental value of the real
property at the time of the extension would be achieved on the rent due
under the lease. The market rental value must be established by a real estate
broker’s opinion of the rental value or by an appraisal of the rental value.

(Emphasis added).

I AS 36.30.083(a) also requires that the rent be at least 10 percent below the market rental
value, but that is a factual issue, unlikely to be resolvable on summary judgment.

Memorandum in Support of Motion for
Partial Summary Judgment Re: Not Extension Page 2
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Law OFFICES OF
James B. GOTTSTEIN
406 G STREET, SUITE 206

ANCHORAGE, ALASKA
99501

TELEPHONE
(907) 274-7668

FACSIMILE
(807) 274-9493

D. Undisputed Facts
On September 19, 2013, defendant 716 West Fourth Avenue LLC (716 LLC) and

defendant Legislative Affairs Agency (LAA) entered into an agreement on a sole source
basis providing for:

a. Demolition of the then existing Anchorage Legislative Information Office
located at 716 West 4th Avenue in Anchorage, Alaska down to its
foundation and steel frame,

b. Demolition of the adjacent old Empress Theatre, located at 712 West 4th
Avenue, occupied by the Anchor Pub at that time,

c. Moving the existing Anchorage Legislative Information Office prior to the
demolition of the old Legislative Information Office Building, and

d. Construction of a new office building for lease as the new Anchorage
Legislative Information Office.

(LIO Lease).”
The Anchorage Legislative Information Office moved out of its space for at least 13
months while the buildings were demolished and the new Anchorage Legislative

Information Office was constructed.’

2 Paragraphs 1 & 2 of Affidavit In Support Of Plaintiff's Motion For Partial Summary
Judgment Re: Not Extension (Supporting Affidavit) and Exhibit 1 thereto.

3 Paragraphs 4 & 5 of Supporting Affidavit and pages 3 and 83 of Exhibit 1, thereto.

Memorandum in Support of Motion for
Partial Summary Judgment Re: Not Extension Page 3
000167




Law OFFICES OF
James B. GOTTSTEIN
4068 G STREET, SUITE 206

ANCHORAGE. ALASKA
99801

TELEPHONE
{BO7) 274-7686

FACSIMILE
1807) 274-9483

The following is a picture of the new Anchorage Legislative Information Office

while under construction on April 20, 2014:*

o
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4 Paragraph 3 of Supporting Affidavit.

Memorandum in Support of Motion for
Partial Summary Judgment Re: Not Extension
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Page 4
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Law OFFICES OF
JAMES B. GOTTSTEIN
408 G STREET. SUITE 208

ANCHORAGE, ALASKA
99801

TELEPHONE
{807) 274.76886

FACSIMILE
(907) 274-8493

The following is a picture of the part of the new Anchorage Legislative Office

building being constructed on the site of the Old Empress Theatre, produced by defendant

Criterion General, Inc., in its Initial Disclosures:

E. Argument

The argument is simple. Demolishing two buildings and constructing a new
building where the two separate buildings once stood, while the tenant moves out for over

a year is not a lease extension.

Memorandum in Support of Motion for
Partial Summary Judgment Re: Not Extension Page 5
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LAw OFFICES OF
JAMES B. GOTTSTEIN
406 G STREET, SUITE 208

ANCHORAGE. ALASKA
99501

TELEPHONE
(907) 274-7686

FACSIMILE
(807) 274.9493

The first definition of "extension" in Blacks' Law Dictionary, 7th Ed., is "The
continuation of the same contract for a specified period." The LIO Lease is not a
continuation of the same contract.

In Crystal Blue Granite Quarries, Inc. v. McLanahan, 261 Ga. 267, 268 (Georgia
1991) the Court held, "A stipulation intended merely to lengthen the time upon terms and
conditions stated in the lease is an extension." The LIO does not merely lengthen the time
upon terms and conditions stated in the earlier lease.’

In Brannen/Goddard Co. v. Sheffield, Inc., 240 Ga.App. 667, 669 (Georgia App.
1999), where a real estate commission was due for a lease extension, the Court reiterated
that "a stipulation intended merely to lengthen the time upon terms and conditions stated in
the lease is an extension” and that where the new lease covered both additional and
different space and included terms drastically different from those in the original lease was
not an extension. The LIO Lease contains drastically different terms than the lease it
purports to extend, including adding space.

It seems clear that the LIO Lease does not comply with the plain enoﬁgh meaning
of AS 36.30.083(a) in the context of this case. Alaska's jurisprudence on consulting
legislative history was recently summarized as follows in Heller v. State, Dept. of Revenue,
314 P.3d 69, 74 (Alaska 2013):

"The objective of statutory construction is to give effect to the intent of the

 legislature, with due regard for the meaning that the statutory language conveys
to others." We give unambiguous statutory language its ordinary and common

5 Under AS 36.30.083(a) the rent term must be at least 10% below market.

Memorandum in Support of Motion for
Partial Summary Judgment Re: Not Extension Page 6
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Law OFFICES OF

JaMEs B. GOTTSTEIN -

406 G STREET. SUITE 206

ANCHORAGE, ALASKA
29301

TELEPHONE
{907) 274-76806

FACSIMILE
(BO7) 274.9493

meaning, but the "plain meaning" rule is not an exclusionary rule; we will look
to legislative history as a guide to construing a statute’s words. "The plainer the
meaning of the statute, the more persuasive any legislative history to the
contrary must be."

(footnotes omitted). In this case, the statutory language has a plain enough meaning, at
least with respect to the facts in this case, and the legislative history seals the conclusion
that the LIO Lease doés not comply with As 36.30.083(a). |

Exhibit 1, is the legislative history that describes the rationale behind AS
36.30.083(a). The fundamental economic principle is that rental rates in new leases spread
the costs of construction, including tenant improvements over the term of the lease
(amortization) and that during a lease extension, the landlord does not have those costs and
can and often will dramatically reduce the rent for an extension to reflect it having already
recovered those costs. The LIO Lease does exactly the opposite. It does not extend the
lease within the meaning of AS 36.30.083(a).

F. Conclusion

The LIO Lease does not "extend a real property lease" and therefore Plaintiff's

Motion for Partial Summary Judgment to declare that the LIO Lease does not comply with

DA

es B. Gottstein, ABA # 7811100

AS 36.30.083(a) should be GRANTED.

Dated June 12, 2015.

Memorandum in Support of Motion for
Partial Summary Judgment Re: Not Extension Page 7
000171




Memorandum Department of Administration
Office of the Commissioner
To: Representative Tom Anderson Date: April 13, 2003
Attentlon: Josh Applebee
From: Kevin Jardell Phone: 465-2200

Assistant Commissioner
Department of Administration

Subject: Lease Negotiations

Lease extensions under the current law (AS 36.30.083) require a minimum 15% discount from

the current Jease rate. DOA’s proposed change would require a minimum 5% discount from a
market rate.

In the past, DOA leases consisted of a constant renta! rate throughout the life of the lease. This,
jwas unduly costly for the state, since initial construction and tenant improvements (TT) of office,
>buildings are generally financed and amortized only over the initial lease period, not the optionnl:
.renewal periods. The state was effectively paying multiple times for one-time costs.’

\Seveml years ago, DOA changed this practice by requiring lessors to identify up fmnt
\construcuon and T1 costs from ongoing rental rates and bid them separately. This gcnenﬂly
uesulls in declining costs in the option penods because the rates for option periods no longer
include amortized con* ction and Tl costs, A nct present value calculation is applied to cnsure
the staie considers the time value of money when awarding leases.

Given this change, we can not expect to gain significant savings in the future under AS
36.30.083. For example:

A lease could be established at a markel rute of $2.20/sf (Class A, downtown Anchorage)
for the initial 9 yeor period of a lease, dropping 10 $0.98/sf for each of the two, five year
renewal periods. It would be impossible to negotiate o 15% reduction to a lease rate of
$0.98/sf when the market rate for the space is $2.20/sf.

As more and more older leases are replaced by those with the new cost model, the requirement
of a minimum reduction of 15% helow the current lease rate will effectively prevent us from
achieving any negotiated savings.

Ki/aw

b 750 L l;a § Counerqe Hb CY¢ £l 200.{
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ALASKA STATE LEGISLATURE
HOUSE LABOR AND COMMERCE STANDING COMMITTEE
April 14, 2004
3:28 p.m.

MEMBERS PRESENT

Representative Tom Anderson, Chair
Representative Carl Gatto, Vice Chair
Representative Nancy Dahlstrom
Representative Bob Lynn
Representative Norman Rockeberg
Representative Harry Crawford
Representative David Guttenberg

MEMBERS ABSENT

All members present

COMMITTEE CALENDAR

HOUSE BILL NOQ. 540
"An Act relating to workers' compensation insurance rates; and
providing for an effective date."

- HEARD AND HELD

HOUSE BILL NO. 545

"An Act relating to the extension under the State Procurement
Code of terms for leases for real estate and certain terms for
certain state contracts for goods and services; and providing
for an effective date."

- HEARD AND HELD
CS FOR SENATE BILL NO. 102 (L&C) am{efd £fl1d)
"An Act increasing the amount of revenue received by the state
from charitable gaming activities, and relating to taxes on
pull-tabs."

- TABLED
PREVIOUS COMMITTEE ACTION

BILL: HB 540
SHORT TITLE: WORKERS' COMPENSATION INSURANCE RATES
SPONSOR (S) : LABOR & COMMERCE :

HOUSE L&C COMMITTEE -1- April 14, 2004

Exhibit 1 page 2 of 25
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that the timelines are a step backwards in the rate approval
process. This year the division diligently tried to have rate
approvals in sufficient time for employers to access the impacts
of rate changes. This year the division was able to provide
approximately two months advance notice. Under the scenario in
the current legislation, rate approval couldn't occur until
December 1, which she didn't believe was sufficient notice for
employers to plan. Ms. Hall related that she doesn't intend to
stop the legislation. Although the process is fine, it needs to
work for all the stakeholders.

MS. HALL informed the committee that the division has a proposal
that maintains the spirit of HB 540 in that it allows the
hearings. However, the division's proposal does change the
timeframes. She requested that the committee provide her the
time to work on the proposal so that with the sponscr and the
division can develop legislation that will work for everyone.

Number 0288

CRAIG NOOTTVEDT, Alaska National Insurance Company, stated that
he is amenable to the proposal by Ms. Hall, although he has some
concerns. He noted his agreement that Ms. Hall's proposal
attempts to meet the change in the system. The hope is to have
a day to work on this with Ms. Hall in order to negotiate a
quality piece of legislation.

CHAIR ANDERSON announced that HB 540 would be held over in order
for the parties to work on a compromise.

(HB 545-STATE REAL PROPERTY LEASE EXTENSIONS)

CHAIR ANDERSON announced that the next order of business would
be HOUSE BILL NO. 545, "An Act relating to the extension under
the State Procurement Code of terms for leases for real estate
and certain terms for certain state contracts for goods and
services; and providing for an effective date."

Number 0417

VERN JONES, Chief Procurement Cfficer, Division of General
Services, Department of Administration, explained that currently

the procurement code allows the [division] to negotiate
extensions of office space leases for up to 10 years in exchange
for rent reductions. This legislation would increase the

state's ability to negotiate such by changing the current
required threshold from a 10 to 15 percent reduction off the
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existing lease rate to a 5 percent reduction from the current
market rate for the area. Mr. Jones informed the committee that
existing statutory restrictions on the negotiations have
hampered [the division's] ability to negotiate lease extensions
with the lessors. "The increase in the real estate market in
Alaska combined with the way we structure our leases, often
makes a 15 percent reduction from existing rental rates
unattainable," he explained. Therefore, tying the reduced rate
to a percentage of the current market is a more reasonable
approcach that he believes will allow the negotiation of reduced
rates more frequently while avoiding the lengthy and expensive
re-procurement process. (Such) (approach) (will) (avoid) (the) (costs)
(and) (disruption) moving) (state) (cffices) (@and) (large) {numbers)

(state employees.)

MR. JONES turned attention to a chart, which illustrated that
lease <costs consist of several elements, including lessor
profit, ongoing lessor costs, and the upfront construction and
tenant improvement costs. (explained) (that) (the) (upfront)
(construction and tenant improvement costs are generally financed)
(and amortized over the initial firm term period of a lease.) (The)

(lessor) (is) (afforded) (an) (opportunity) (to) (bid) (@) (different) 61‘106)
(during) (the) (option) (periods) (o . @ (lease.) {(Generally,) (@)
(dramatic) (decrease) (in) (prices) @fter) (the) (initial) (firm) (period) (is)
A rate below the already-reduced option year cost is
often unattainable [to the division] as opposed to a percentage
below a market rate, which many more 1lessors are willing to

negotiate. Mr. Jones said that the more often these submarket
rates can be negotiated and avoid the costs of re-procurement
and moving expenses the more the state saves. Mr. Jones

mentioned that HB 545 would also allow extensions for other
nonlease contracts.

Number 0652

REPRESENTATIVE ROKEBERG commented that the changes in the market
have driven the need for some modification to this successful
program. He inquired as to the methodology that would be used
in order to establish the prevailing market rates.

MR. JONES answered that in the large metropolitan area of
Anchorage there are independent third-party market watch
services available. However, the difficulty is in regard to the
rural areas for which the bill isn't specific. Mr. Jones
related that the intent is to develop as many '"comps" as
available in order to determine what the market would be in that
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area. In some cases, [the state] is the only lessor in an area,
which means that [the state] may set the market.

REPRESENTATIVE ROKEBERG pointed out that in area such as
Anchorage one can utilize a broker's opinion of value (BOV) as
opposed to an appraisal done by a licensed real estate
appraiser, which is the more costly of the two. However, he
acknowledged that an appraisal by a 1licensed real estate
appraiser lessens the ability for any mischief. Representative
Rockeberg said that he was concerned with regard to accomplishing
a baseline. A 5 percent reduction isn't a large margin, he
noted. The existing statute is <clear because there is a
baseline of the existing rental rate. However, he recognized
that the market conditions in an up market don't allow for
"those types of things typically" unless the landlord has the

"sunk" costs recovered or amortized costs of the tenant
improvement allowances. "Presumably, there would be an
incentive of an existing landlord to bargain for a reduced rate
if he has recovered those costs. Is that not the case

sometimes, " he asked.

MR. JONES confirmed that is the case sometimes. However, in a
market such as the current one 15 percent below an existing rate
is often impossible because [the division and the lessors] feel
the existing law is too restrictive.

Number 0868

REPRESENTATIVE ROKEBERG informed the committee that part of the
reason for the aforementioned is the Little Davis-Bacon Act,
which requires any refitting to be done under the prevailing
wage laws. Therefore, the costs to the landlord are increased
such that it's above the prevailing market rate. Representative
Rokeberg asked whether the communications oxr "CAT 5" type wiring
requirements have any impact on the space acquisition costs.

MR. JONES acknowledged that [the communications requirements]
are a substantial cost. However, he opined that it seems to be
turning into an industry standard.

REPRESENTATIVE ROKEBERG highlighted that recently the
legislature renewed its lease at the Anchorage Legislative
Information Office. In that case, the legislature agreed to
capitalize and pay for the costs [for refitting]. He recalled
that the original performer for the bid was about $180,000,
which, after going out to bid, was lowered to about $125,000.
The aforementioned was merely the cost for rewiring.
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Representative Rokeberg reiterated his discomfort with the way
in which the prevailing market rate is established when dynamics
are present that provide the incumbent landlord a significant
advantage.

MR. JONES, in response to Chair Anderson, said that he could
work on addressing Representative Rokeberg's concerns.

REPRESENTATIVE ROKEBERG turned attention to Section 1l{a) (2) of
the legislation. He questioned why the |[state] would want to
extend a contract for goods or services up to a maximum of five
yvyears "if a minimum cost savings of at least 5 percent can be
achieved on the price of goods or services established in the
contract." He further questioned why the aforementioned would
be chosen rather than go out in the market and re-bid it.

MR. JONES specified that the [language in Section 1(a) (2)] was
included as an additional tocl, and he didn't anticipate
widespread use of it. Mr. Jones related that [the division] is
in the process of brainstorming with regard to developing ideas
to reduce the costs of goods and services as well as the leases.
From a procurement standpoint, the first option is always to go
out and obtain competition in the market place. The approach
under discussion would probably only be used when it is felt
that the open market would result in higher costs. Mr. Jones
said that since [the division] doesn't have experience in the
approach [laid out in Section 1(a) (2)], he could only relate
that the ability tc negotiate leases will be used much more
often than the ability to negotiate procurement contracts.

REPRESENTATIVE ROKEBERG asked if the typical contract for goods
or services 1is five vyears for procurement of materials and
services.

MR. JONES said that often there are 1long-term contracts for
items such as copiers and fax machines or office supplies.
However, those are shorter contracts and less frequent than are
the leasing contracts.

REPRESENTATIVE ROKEBERG said that he did agree with the
department with regard to the lease premise. However, he
maintained his concern with the other option that must show only
a 5 percent cost savings because of the substantial opportunity
for mischief.

MR. JONES sald that it's not the intent to do mischief.
Furthermore, 5 percent was utilized as a reasonable starting
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point and [the division] isn't married to it. In fact, the
contract for goods or services 1s the 1lesser part of this
legislation. If the committee 1is uncomfortable with the 5
percent in Section 1{a)(2), the [division] 1is amenable to
increasing the percentage or removing it altogether.

Number 1216

REPRESENTATIVE ROKEBERG, with regard to the 1leasing contract,
inquired as to reallocation costs and other costs that would be
incurred. He also asked if there are any examples that
illustrate the 5 percent may have saved the [department] money.

(MR. JONES informed the committee that moving costs are generally)
(estimated) (1) (per) (foot.) (Tenant) (improvements) (and) (upfront)
(construction) (are) (generally) (substantial) (for) (@) large-size) (lease.)
(There) (are) (also) (telephone) (relocations) (and) (CAT-5) (cables) (are)
(expensive.) (He said he could provide the committee with specific)
(later.) (Furthermore,) (the){disruption) (@ (relocation)
(uantify). He noted that there are other things,

such as the changes required for letterhead, business cards, and
signage, that generate costs. With regard to the 5 percent, Mr.
Jones reiterated that it's just an idea and [the division] has
no particular plans for it. In virtually every aspect of the
business in General Services, the division has attempted to
develop ways to cut costs.

Number 1350

REPRESENTATIVE ROKEBERG noted that HB 545 has a House Judiciary
Standing Committee referral. Although there are some savings to
be had with this legislation, he requested that the
administration develop a tighter definition with regard to
establishing the prevailing market rates. He further requested
that the administration review the concept embodied in Section
1(a) (2) in order to develop a better argument for its need.

MR. JONES said that he would have the aforementioned done by
Friday.

CHAIR ANDERSON announced that HB 545 would be held over.

SB 102-CHARITABLE GAMING REVENUE/TAXES

CHAIR ANDERSON announced that the final order of business would
be CS FOR SENATE BILL NO. 102(L&C) am(efd £f1d), "An Act
increasing the amount of revenue received by the state from
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ALASKA STATE LEGISLATURE
HOUSE LABOR AND COMMERCE STANDING COMMITTEE
April 16, 2004
3:40 p.m.

MEMBERS PRESENT

Representative Tom Anderson, Chair
Representative Carl Gatto, Vice Chair
Representative Nancy Dahlstrom
Representative Bob Lynn
Representative Norman Rokeberg
Representative Harry Crawford
Representative David Guttenberg

MEMBERS ABSENT

All members present
COMMITTEE CALENDAR
CONFIRMATION HEARING(S)

Occupational Safety and Health Review Board

Thor R. Christianson - Sitka, Alaska
- CONFIRMATION (S} ADVANCED

Personnel Board

Laura Plenart - Ketchikan

- CONFIRMATION (S) ADVANCED

State Board of Registration for Architects, Engineers, and Land
Surveyors
Clifford E. Baker - Kenai
Boyd J. Brownfield - Anchorage
Richard A. Hughes - Fairbanks
Kenneth D. Maynard - Anchorage
- CONFIRMATION(S) ADVANCED
Alaska Labor Relations Agency
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Gary P. Bader - Anchorage

- CONFIRMATION (S) HELD

Dennis S. Niedermeyer - Eagle River

- CONFIRMATION(S) ADVANCED

James S§. Spalding - Anchorage

- CONFIRMATION(S) HELD
HCUSE BILL NO. 539
"An Act exempting a person who allows a student of the
University of Alaska to gain practical work experience with the
person while participating in a practicum from vicarious
liability as an employer, and exempting the student
participating in a practicum from the Alaska Wage and Hour Act

and workers' compensation coverage."

- MOVED CSHB 539 (L&C) OUT OF COMMITTEE

(HOUSE BILL NO. 545)

("An) (Act) (relating) (the) (extension) (under) (the) (State) (Procurement)
(Code of terms for leases for real estate and certain terms for)
(certain) (state) (contracts) (for) (goods) (and) (services;) (and) (providing)
(for an effective date.")

(- MOVED CSHB 545 (L&C) OUT OF COMMITTEE)

HQUSE BILL NO. 540
"An Act relating to workers' compensation insurance rates; and
providing for an effective date."

- SCHEDULED BUT NOT HEARD
HOUSE BILL NO. 148
"An Act instructing the State Board of Registration for
Architects, Engineers, and Land Surveyors to adopt minimum
technical standards relating to the practice of surveying."

- SCHEDULED BUT NOT HEARD
PREVIOUS COMMITTEE ACTION

BILL: HB 539
SHORT TITLE: UNIV. STUDENT PRACTICUM LIABILITY/WAGES
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REPRESENTATIVE GUTTENBERG said he wasn't sure of the effect of
such a conceptual amendment. Therefore, he indicated his
preference for [forwarding] the 1legislation without the
conceptual amendment. He pointed out that students in practicum
situations are often in high risk situations and should be
afforded some coverage whether from the [host] employer or the
practicum [program] itself.

REPRESENTATIVE ROKEBERG questioned why an employer would host a
practicum student, if the employer would face an increased rate
[in workers' compensation].

CHAIR ANDERSON ingquired as to Mr. Kelly's preference in regard
to forwarding the legislation to the next committee of referral
or adopting the conceptual amendment.

MR. KELLY related that the wuniversity would prefer the
[(conceptuall] amendment as described earlier. However,
discussions had led to [Section 3 of the original 1legislation]
being eliminated in Version D. He said he would rather return
to discussions with organized labor before reinserting [Section
3 of the original legislation]. Mr. Kelly also agreed with
Representative Rokeberg's earlier mention regarding time growing
short. Mr. Kelly committed to the committee that he would get
~back with it regarding the language and if it's a problem, the
university will have to go without the legislation this year.

Number 0950

REPRESENTATIVE DAHLSTROM moved to report CSHB 539, Version 23-
Ls1837\D, Craver, 4/16/04, out of committee with individual
recommendations and the accompanying fiscal ncotes. There being
no objection, CSHB 539 (L&C) was reported from the House Labor
and Commerce Standing Committee.

(HB 545-STATE REAL PROPERTY LEASE EXTENSIONS)

CHAIR ANDERSON announced that the final order of business would
be HOUSE BILL NO. 545, "An Act relating to the extension under
the State Procurement Code of terms for leases for real estate
and certain terms for certain state contracts for goods and
services; and providing for an effective date."

Number 0890

VERN JONES, Chief Procurement Officer, Division of General
Services, Department of Administration, reminded the committee
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that at the last hearing Representative Rokeberg menticned some
concerns, which have been addressed [in the proposed committee
substitute (CS)]. The first concern was the vague nature of
establishing a market rate for which to base a reduction in
rent. The aforementioned concern is addressed on page 1, lines
10-12, which read: "The market rental value must be established
by a real estate broker's opinion of the rental value or by an
appraisal of the rental wvalue." With regard to the section
addressing the extension of contracts for goods or services,
(that) (section) thas) (been) {(removed) ([in) (the) (proposed) (CS]1) (and) (its)
(title.) (Therefore,) (the) (proposed) (deals) (strictly) (with)
(extensions of real estate or office space leases.)

Number 0815

REPRESENTATIVE ROKEBERG moved to adopt CSHB 545, Version 23-
LSGH2150\D, Bannister, 4/15/04, as the working document. There
being no objection, Version D was before the committee.

REPRESENTATIVE ROKEBERG noted that [Version D] no longer
includes the ‘'"brother-in-law section". He also noted that
Version D references the court system on page 1, line 7, which
the drafter indicated may be a separation of powers issue
[because] the legislature has granted to the judicial branch the
ability to have its own procurement code. He related that he
has checked with the judicial branch, which has related its
support of this legislation and lack of concern with regard to
the possible separation of powers issue.

REPRESENTATIVE ROKEBERG said he has only one remaining concern,
which is the [cost savings] of 5 percent below the market rental

value of the real property. The aforementioned is the trigger
of the statute. Representative Rokeberg recalled that the
original statute allows an extension [when there are cost
savings of] 10 percent and [the lessor] agrees to make

modifications to comply with the Americans with Disabilities Act
of 1990 (ADA) or [when there are cost savings of] 15 percent

below the current rate in the lease without ADA. He explained
that the change [encompassed in Version D] reflects
fundamentally higher market wvalues and the prevailing rates at
the time, and therefore has universal applicability. By going

to the 5 percent at a higher barrier, it seems that it would be
appropriate to have a 10 percent [barrier] in order to prevent
potential mischief.

CHAIR ANDERSON passed the gavel to Vice Chair Gatto.
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MR. JONES agreed, but noted that 1leases that aren't ADA
compliant would be an exception. Therefore, it would generally
be [a cost savings of] 15 percent, which he viewed as tooc high.
He opined the importance of the rate being tied to a reduction
of the market value rather than the existing rates paid. It was
thought that 5 percent is reasonable. "But that in itself,
isn't as critical as tying it to the market rate," he stated.

REPRESENTATIVE ROKEBERG agreed. He posed a situation, what he
indicated to be a typical situation, in which there is a $.02
per square foot rental rate. In such a situation, 5 percent
would only be $.10 per square foot. Representative Rokeberg
asked if Mr. Jones felt that 10 percent along with the market
rate barrier would be workable.

MR. JONES responded that 10 percent would be better than the
current statute.

REPRESENTATIVE ROKEBERG pointed out that this would allow the
department to move forward with a sole source type contract, and
he expressed the need to avoid the appearance of any
noncompetitive type of acquisition or continuation of lease.

MR. JONES said that 10 percent seems fully reasonable and
achievable.

Number 0465

REPRESENTATIVE ROKEBERG moved that the committee adopt the
fellowing amendment:

Page 1, line 9;
Delete "five"
Insert "ten"

REPRESENTATIVE CRAWFORD c¢bjected for discussion purposes.
Representative Crawford said that if the market continues as it
is, it would seem to make sense. However, if the market becomes
"over built"™ and demand falls to the level of the 1980s, he
questioned what would happen with a 10-year lease. He asked if
in such a situation, any negotiation could happen [when the
market changes].

REPRESENTATIVE ROKEBERG ©pointed out that the 1legislaticn
specifies "up to ten years", and therefore one could have a one-
year lease and this would still work. He explained:
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What we're doing here is going away from looking at

the ... baseline number, currently 1is the current
lease wvalue. What we're doing is changing to the
market wvalue. So, that would allow you to go into the
market .... For example, ... if you were renting

space for $1.00 a foot and the market was now $2.00 a
foot, under the current statute you couldn't stay
there because the guy couldn't afford to lower your
rent. That means you have to go out and rebid it so

you know you're going to end up paying the $2.00
and you couldn't extend where you were, even for $1.10
because of the current statute. This would allow you
to renew it at anywhere below that market rate, at
least 10 percent below it and stay where you're at so
that you could gain the savings. So it's a much
better standard.

REPRESENTATIVE ROKEBERG, in further response to Representative
Crawford, related that in a down market the differential would
be "squeezed" because the prevailing rate would be declining.

However, the percentage wouldn't go down with it. He opined
that typically in commercial real estate quotations of
valuations will occur rather than specifics. "It's actually
going to require the department to get a specific, single quote
now," he stated. "I think you need to have enough of a
distinction to grant you the sole source capability ...," he
opined.

Number 0229

REPRESENTATIVE CRAWFORD removed his objection. (The conceptual
amendment was treated as adopted.]

VICE CHAIR GATTO asked if the "real estate broker's opinion of
the rental value" and "an appraisal of the rental wvalue" are
considered of equal value.

REPRESENTATIVE ROKEBERG, speaking as a real estate broker,
replied yes, and added that real estate brokers are a lot

cheaper. In a major commercial building, to obtain a full
appraisal could be extremely expensive and not necessarily
appropriate. "Having a broker's opinion of value ... would be
more consistent with testing  and providing a defensible
prevailing market rate for the purposes of the statute,”" he
said.
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REPRESENTATIVE LYNN, as an associate broker, agreed with
Representative Rokeberg.

VICE CHAIR GATTO surmised that although the language [on page 1,
lines 10-12] allows either, it seems there will be a conflict
later regarding who will insist on the more expensive appraisal.

REPRESENTATIVE ROKEBERG remarked that with a 30,000 square foot
facility with a five- to ten-year deal, it might warrant an
appraisal due to the scope and dollar amount of the project.
The intention of the C8, he opined, is to provide the department
flexibility to call for a broker's opinion versus an appraisal
depending upon the scope of the project.

VICE CHAIR GATTO surmised that whether the market goes up or
down, the existing value will be relied upon when there is a
lease extension.

REPRESENTATIVE ROKEBERG replied yes and likened it to the price
of 0il going up and down.

TAPE 04-44, SIDE A

VICE CHAIR GATTO further surmised that whether [the market] goes
up or down, the ability to extend the lease is based on the
existing value. He asked if this legislation guarantees the
right to extend the lease.

REPRESENTATIVE ROKEBERG explained that the legislation allows
the Department of Administration to enter into negotiations and
an agreement for a lease extension with existing premises if a
bargain can be made below the prevailing market rate. In
further response to Vice Chair Gatto, Representative Rokeberg
confirmed that he would 1like [the bargain] tc be at least 10
percent [below the prevailing market rate] otherwise it would
need to go out to market. He noted that (there is a danger with)
(sole) (sourcing,) (and) (therefore) (the) (incentive) (needs) (to) .
(sufficient enough to avoid it.)

(VICE) (CHAIR) (GATTO) (recalled) (from) (a) (prior) (hearing) (that) (moving)
(expenses, rewiring, equipment replacement, and down time are all)
(significant issues [to consider] for a lease extension.)

Number 0142
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REPRESENTATIVE RCKEBERG related that under the current
procurement provisions, unless the standard is met, [a lease
extension] would have to go out to bid.

MR. JONES informed the committee that he just received a call
from the director of Libraries informing him that the facility
[lease] in Anchorage is due to expire. The current cost of
$1.25 is being offered under an extension while the prevailing
market rate is around $2.00 not to mention the costs encountered
in a move.

Number 0199

REPRESENTATIVE DAHLSTRCM moved to report CSHB 545, Version
GH2150\D, Bannister, 4/15/04, as amended, out of committee with
individual recommendations and the accompanying £fiscal notes.
There being no objection, CSHB 545(L&C) was reported from the
House Labor and Ccmmerce Standing Committee.

ADJOURNMENT
There being no further business before the committee, the House

Labor and Commerce Standing Committee meeting was adjourned at
5:20 p.m.
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ALASKA STATE LEGISLATURE
HOUSE JUDICIARY STANDING COMMITTEE
April 23, 2004
2:12 p.m.

MEMBERS PRESENT

Representative Lesil McGuire, Chair
Representative Tom Anderson, Vice Chair
Representative Dan 0Ogg

Representative Ralph Samuels
Representative Les Gara

Representative Max Gruenberg

MEMBERS ABSENT
Representative Jim Holm
COMMITTEE CALENDAR
CS FOR SENATE BILL NO. 309 (JUD) am
"An Act relating to testing the blood of prisoners and those in
custody for bloodborne pathogens.”
- MOVED HCS CSSB 309 (JUD) OUT OF COMMITTEE

CCNFIRMATION HEARING

Board of Governors of the Alaska Bar

Joseph N. Faulhaber - Fairbanks
- CONFIRMATION ADVANCED

HQUSE BILL NO. 551.

"An Act relating to the issuance of teacher certificates to and
revocation of teacher certificates of persons convicted of
felony drug offenses and to the issuance of 1limited teacher
certificates to persons convicted of certain crimes inveolving a
minor and felony drug offenses."

- MOVED CSHB 551 (JUD) OUT OF COMMITTEE

(HOUSE BILL NO. 545)
"An Act relating to the extension under the State Procurement
Code of terms for leases for real estate and certain terms for
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certain state contracts for goods and services; and providing
for an effective date."

(- MOVED CSHB 545 (L&C) OUT OF COMMITTEE)

SENATE BILL NO. 316
"An Act relating to motor vehicle safety belt violations."

- BILL HEARING POSTPONED
PREVIOUS COMMITTEE ACTION
BILL: SB 309

SHORT TITLE: BLOOD PATHOGENS TESTING OF PRISONERS
SPONSOR (S) : SENATOR(S) WAGONER

02/03/04 (S) READ THE FIRST TIME - REFERRALS

02/09/04 (8) STA, JUD

03/04/04 (S) STA AT 3:30 PM BELTZ 211

03/04/04 (8) Moved SB 209 Out of Committee

03/04/04 (S) MINUTE (STA)

03/05/04 (S) STA RPT 3DP

03/05/04 (8) DP: STEVENS G, COWDERY, STEDMAN

03/17/04 (8) JUD RPT CS 4DP SAME TITLE

03/17/04 (S) DP: SEEKINS, FRENCH, OGAN, THERRIAULT

03/17/04 (8) JUD AT 8:00 AM BUTROVICH 205

03/17/04 (8) Moved CSSB 309 (JUD) Out of Committee

03/17/04 (S) MINUTE (JUD)

03/22/04 (8) TRANSMITTED TO (H)

03/22/04 (S) VERSION: CSSB 308 (JUD) AM

03/24/04 (H) READ THE FIRST TIME - REFERRALS

03/24/04 {H) STA, JUD

04/08/04 {(H) STA AT 8:00 AM CAPITOL 102

04/08/04 {H) Heard & Held

04/08/04 (H) MINUTE (STA)

04/15/04 (H) STA AT 8:00 AM CAPITOL 102

04/15/04 (H) Moved HCS CSSRB 309(STA) Out of
Committee

04/15/04 (H) MINUTE (STA)

04/19/04 (H) STA RPT HCS(STA) 3DP 2NR

04/19/04 (H) DP: SEATCON, LYNN, HOLM; NR: COGHILL,

04/19/04 (H) '~ WEYHRAUCH

04/23/04 {H) JUD AT 1:00 PM CAPITOL 120

BILL: HB 551
SHORT TITLE: DRUG FELONY DISQUALIFIES TEACHER
SPONSOCR (S) : JUDICIARY
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MR. OLDAKER, in response to comments, clarified that the PTPC is
considering adding felony possession of a contrclled substance
to the list of conduct that is considered moral turpitude.

REPRESENTATIVE GARA relayed that some members of the legislature
are reluctant to make possession, even felony possession, cause
for precluding someone from teaching later on in life.

MR. OLDAKER agreed to keep that in mind. At the request of
Representative Gruenberg, on an unrelated topic, Mr. Oldaker
mentioned some changes to the PTPC's rules of operation that
he'd like to see instituted.

Number 1737

REPRESENTATIVE GRUENBERG moved to report HB 551, as amended, out

of committee with individual recommendations and the
accompanying fiscal note. There being no objection, CSHB
551 (JUD) was reported from the House Judiciary Standing
Committee.

(HB 545 - STATE LEASE AND CONTRACT EXTENSIONS)

Number 1750

CHAIR McGUIRE annocunced that the final order of business would
be HOUSE BILL NO. 545, "An Act relating to the extension under
the State Procurement Code of terms for leases for real estate
and certain terms for certain state contracts for goods and
services; and providing for an effective date." [Before the
committee was CSHB 545 (L&C) .]

Number 1765

VERN JONES, Chief Procurement Officer, Division of General
Services, Department of Administration (DOA), said that the
state's procurement code currently allows the state to negotiate
extensions of real estate leases for up to 10 years in exchange
for rent reductions. House Bill 545 would increase the state's
ability to negotiate lease extensions by <changing the
requirement threshold from a 10-15 percent reduction in existing
lease rates to a 10 percent reduction in the current market
rate. Existing statutory restrictions on these negotiations
have hampered the state's ability to negotiate lease extensions,
he opined, and relayed that the increase in the real estate
market in Alaska combined with the way the state structures its
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leases often makes it so that a 10-15 percent reduction in
existing lease rates is unattainable.

MR. JONES posited that tying the reduced rates to a percentage
below the current market is a more reasonable approach, adding,
"we believe [it] will allow us to negotiate successfully more
often, and the more frequently we're able to do that, the more
we can avoid the lengthy, costly re-procurement process, not to
mention the cost and disruption of moving large numbers of state
offices and state employees as well as the disruption to the
public." Referring to a chart, he said that a substantial part
of lease costs are for tenant improvements and upfront
construction. These costs are typically financed and amortized
by lessors over the initial term of a lease, and oftentimes the
lessor will offer the state dramatically lower priced lease
rates for renewal pericods.

MR. JONES said that in those cases, at the end of initial lease
periods, there is already a reduced rate, and so attempting to
negotiate an additional 15 percent reduction as is required by
current law is often unachievable. He added that the DOA feels
that this bill would remedy that situation, would change that
requirement from a 10-15 percent reduction of the already
reduced rate to a 10 percent reduction of market rate, and
market rate, as defined in CSHB 545 (L&C), would be established
either by an assessment of value or a real estate appraisal of
rental value.

MR. JONES, in response to a gquestion, said that CSHB 545 (L&C)
now contains a definition of market rate, stipulates a minimum
cost savings of 10 percent, and only applies to office space or
real estate leases.

Number 1932

CHAIR McGUIRE, after ascertaining that no one else wished to
testify, close public testimony on HB 545.

REPRESENTATIVE GARA remarked:

The bill is fine. It just seems to me, whenever you
get in the procurement code, you end up having to
write down rules of logic instead of letting people
just exercise logic. And so the rule of logic we've
come up with is, if the state thinks that they'd
actually just save money by not moving, that's not
good enough unless they would save 10 percent. Is
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that the way the bill reads? I mean, [do] vyou
actually have to save 10 percent or else you have to
move?

MR. JONES replied, "You would need to achieve a rental rate of
at least 10 percent below market value if you want to avoid
moving." If the bill passes, the state could negotiate a rental
rate that would be a guaranteed 10 percent below market value
and the state could avoid costly moving expenses. If the bill
doesn't pass, the state would have to pay moving expenses plus
possibly have to pay market rate at a new location. He opined
that passage of the bill is a tcol that will make the state more
efficient and allow it tc reduce costs.

REPRESENTATIVE GARA offered his belief that even if the state
can't achieve the minimum cost savings of 10 percent below
market wvalue, it could still save something by not having to
move and go through the whole request for proposals (RFP)
process; therefore, perhaps the state should not limit itself to
a 10 percent minimum.

MR. JONES, in response, relayed that he agrees with
Representative Gara's point, adding, "If I could, I'd use my
discretion in every matter, but in the last committee it was
decided that ... 5 percent really wasn't enough to avoid the
open competitive process that would otherwise be there, so

it was increased to 10 percent."™ He noted that moving costs are
typically around "$1 a foot" and are not included in calculating
the minimum cost savings.

Number 2059

REPRESENTATIVE SAMUELS moved to report CSHB 545(L&C) out of
committee with individual recommendations and the accompanying
zero fiscal note. There being no objection, CSHB 545 (L&C) was
reported from the House Judiciary Standing Committee.

ADJOURNMENT

Number 2062

There being no further business before the committee, the House
Judiciary Standing Committee meeting was adjourned at 4:30 p.m.
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4

MINUTES
SENATE FINANCE COMMITTEE
May 07, 2004
8:44 AM

TAPES

SFC-04 # 110, Side A
SFC 04 # 110, Side B

CALL TQ ORDER

Co-Chair Gary Wilken convened the meeting at approximately 8:44 AM,
PRESENT

Senator Gary Wilken, Co-Chair
Senator Con Bunde, Vice Chair
Senator Fred Dyson

Senator Ben Stevens

Senator Lyman Hoffman

Senator Donny Olson

Also Attending: REPRESENTATIVE BUD FATE; JAMES ARMSTRONG, Staff to
Representative Bill Williams; TOMAS BOUTIN, Deputy Commissioner,
Department of Revenue; GREG O'CLARAY, Commissioner, Department of
Labor and Workforce Development; JIM POUND, Staff to Representative
Bud Fate; SUSAN BURKE, Attorney representing Magazine Publishers of
America; SUE STANCLIFF, Staff to Representative Pete Kott; DEBBIE
BUMP, Division of Finance, Department of Administration; JOHN MAIN,
Staff to Representative Pete Kott; PHELAN STRAUBE, Staff to Senator
Ben Stevens; VERN JONES, Chief Procurement Officer, Department of
Administration

Attending via Teleconference: From Offnet Sites: PAT LADNER, Alaska
Aerospace Development Corporation; LINDA WILSON, Deputy Director,
Public Defender Agency, Department of Administration; LINDA WILSON,
Deputy Director, Alaska Public Defender Agency, Department of
Administration

SUMMARY INFORMATION

HB 422-BUDGET RESERVE FUND INVESTMENT

The Committee heard from the sponsor, the Department of Revenue and
the bill was held for further consideratiocn.

SFC-04 (1) 05/07/04
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HB 559-STEP PROGRAM CONTINUANCE

The Committee heard from the Department of Labor and Workforce
Development and the bill was reported from Committee.

HB 15-SOLICITATIONS/CONSUMER PROTECTION

The Committee heard from the Sponsor, adopted one amendment, and
reported the committee substitute from Committee.

HB 494 -ELECTRONIC PAYMENT FOR STATE BUSINESS

The Committee heard from the bill's sponsor, adopted three
amendments, and reported the bill from Committee.

HB 514-CHILD SUPPORT ENFORCEMENT/ CRIMES

The Committee heard from the sponsor and the Public Defender
Agency. A committee substitute was adopted and reported from
Committee.

SB 366-STATE SALES TAX

The Committee heard from the sponsor, adopted a committee
substitute, and reported that bill from Committee.

(HB_545-STATE REAL PROPERTY LEASE EXTENSICNS)

The Committee heard from the Department of Administration and
reported the bill from Committee.

SB 308-DOMESTIC VIOLENCE PROTECTIVE ORDERS
This bill was scheduled but not heard.

HB S6-UNFAIR TRADE PRACTICES ATTY FEES/COSTS
This bill was scheduled but not heard.

HB 341-DIVE FISHERY MANAGEMENT ASSESSMENT

\This bill was scheduled but not heard.

HB 342-DRIVING UNDER INFLUENCE/ALCOHOL OFFENSES

This bill was scheduled but not heard.

SFC-04 (2) 05/07/04
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(3) at least four percent but less than five percent, the
department shall remit the amount that would have been
collected in the municipality if the sales and use levy tax
had been five percent.

(4) five percent of more, the department shall round up to the
next whole number and remit the amount that would have been
collected in the municipality if the sales and use tax levy
had been that whole number; for example, if a municipality
levied a sales and use tax at the rate of five percent, the
department shall remit the amount that would have been
collected under a six percent levy.

Senator B. Stevens stated that, "in reality, one-third of the
revenue collected by the State would be returned back to the
community." He noted that those communities that do not collect a
sales tax would not receive a percentage.

Senator Olson asked whether exemptions might apply to the rental
and sale of real estate as related to language in Section 29,
subsection (d) on page ten, line 16 that reads as follows.

(d) The maximum tax on a single sale, lease, or rental is $60.

Senator B. Stevens responded that the sale, rental, lease, or
construction of real property are exempt from the sales tax in
communities of less than 500 residents.

Senator Hoffman asked for further clarification of this matter by
asking in regards to the taxes on a five-year home lease agreement.

Senator B. Stevens declared that it would be exempt from the tax.

Senator Bunde moved to report the committee substitute £rom
Committee with individual recommendations and accompanying
"pending" fiscal note.

There being no objection, CS SB 366 (FIN) was REPORTED from
Committee with an indeterminate fiscal note, dated May 7, 2004,
from the Department of Revenue.

#hb545

(CS FOR HOUSE BILL NO. 545 (L&C))

"An Act relating to time extensions under the State
Procurement Code for real property leases; and providing for
an effective date.™"

SFC-04 (23) 05/07/04

Exhibit 1 page 23 of 25

000194



This was the first hearing for this bill in the Senate Finance
Committee.

Co-Chair Wilken stated that this bill, CS HB 545 (L&C), Version 23-
GH2150\H, is sponsored by the House Rules Committee by Request of
the Governor, and would allow a State agency to negotiate a lease
agreement for ten years provided that there be a minimum cost
savings of ten percent below the market rental value.

VERN JONES, Chief Procurement Officer, Department of
Administration, stated that the current State procurement code
allows the Stat?jfb negotiate extensions for real estate leases) for
up to ten years (in exchange for rent reductions) He noted that this
bill "would increase the State's ability to negotiate 1lease
extensions by changing the requiring threshold from a ten to
fifteen percent reduction off of the existing lease rate, as the
current law requires, to a ten percent reduction from the current
market rate." He stated that the current statutory regulations have
negatively impacted the Department's ability to negotiate lease
extensions with landlords, as, he attested, the State's real estate
market combined with the way the State's lease agreements are
structured, often makes the 15 percent reduction from the current
lease rates "unocbtainable."

Mr. Jones stated "that tying the lease rate to a percentage of the
current market rate would be a more reasonable approach" that would
allow the State "to negotiate reduced rates more frequently and
avoid the lengthy and expensive re-procurement process, not to
mention the cost and disruption" of moving States offices and
employees.

Mr. Jones detailed the current lease process, including improvement
options, and (concluded that this bill wculd allow the State to)
(reduce its overall leasing expenses.)

Co-Chair Wilken asked whether this legislation is a new approach or
is meodeled after that of other states.

Mr. Jones responded that this legislation "is just making a small
adjustment to a tool" that is already in place. He noted that other
states often exempt real estate leases from their procurement code
similar to a business or brokerage model. He estimated that while
approximately half of the states have similar lease procedures to
the State, the propocsed provision is unique.

Senator Dyson moved to report the bill from Committee with
individual recommendations and accompanying fiscal notes.
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There being no objection, CS HB 545(L&C) was REPORTED from

Committee with zero fiscal note #1, dated February 25,
the Department of Administration.

RECESS TO THE CALL OF THE CHAIR 10:05 AM / 5:11 PM
#

ADJOURNMENT

Co-Chair Gary Wilken adjourned the meeting at 05:11 PM.

SFC-04 (25}

2004 from
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Law OFFICES OF
JaMES B. GOTTSTEIN
406 G STREET, SUITE 208

ANCHORAGE. ALASKA
89301

TELEPHONE
{807) 274-7686

FACSIMILE
{907) 274-9493

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT, AT ANCHORAGE

ALASKA BUILDING, INC., an Alaska
corporation, Filed in the Trial Courts
STATE OF ALASKA, THRN DISTRICT

JUN 12 2015

Clerkof the Trial Courts
By.

Plaintiff
VS.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC.,

Defendants.

L/vvvvvvvvvvvvvvv

Case No. 3AN-15-05969C1

AFFIDAVIT IN SUPPORT OF
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT
(NOT EXTENSION)

THIRD JUDICIAL DISTRICT )
)ss
STATE OF ALLASKA )

JAMES B. GOTTSTEIN, being first sworn under oath hereby deposes and states as
follows:

1. Attached hereto as Exhibit 1 is a true and correct copy of that certain document,
titled Extension of Lease and Lease Amendment No. 3, dated September 19, 2013,
pertaining to the leasing of the new Anchorage Legislative Information Office I received
from the Alaska Housing Finance Corporation pursuant to a Freedom of Information Act

request (New LIO Lease).
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Law OFFICES OF
JaMES B. GOTTSTEIN
406 G STREET. SUITE 208

ANCHORAGE, ALASKA
929301

TELEPHONE
{807) 274-7688

FACSIMILE
1907) 274-9493

2. The New LIO Lease provides for:

a. demolition of the then existing Anchorage Legislative Information Office
located at 716 West 4th Avenue in Anchorage, Alaska down to its

foundation and steel frame,

b. demolition of the adjacent old Empress Theatre, located at 712 West 4th

Avenue, occupied by the Anchor Pub at that time,

c. moving the existing Anchorage Legislative Information Office prior to the
demolition of the old Legislative Information Office Building, and

d. construction of a new office building for lease as the new Anchorage

Legislative Information Office.

3. The following picture I took accurately depicts the new Anchorage Legislative

Information Office while under construction on April 20, 2014:
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Affidavit in Support of Motion for
Partial Summary Judgment (Not Extension)

Page 2
000198




4. The Anchorage Legislative Information Office moved out of the then existing

I/

~t

Anchorage Legislative Information office sometime around December 1, 2013.

5. The Anchorage Legislative Information Office moved into the new Anchorage

Legislative Information Office around January 2, 2015.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this 12th day of June, 2015.

ames B. Gottstein

efore me this |2~ day of June 2015.

K Dredo

NotaryPublic in and for Alaska
My Commission Explres T

SUBSCRIBED AND SWORN TO
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Law OFFICES OF
JaMEs B. GOTTSTEIN
4068 G STREET, SUITE 206

ANCHORAGE, ALASKA
99801

TELEPHONE
(907) 274-7886

FACSIMILE
(907) 274-9493

Affidavit in Support of Motion for
Partial Summary Judgment (Not Extension)
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EXTENSION OF LEASE AND LEASE AMENDMENT NO, 3

Extension of Lease Under AS 36.30.083; Amendment of Lease; Material Modification of Lease

THIS EXTENSION OF LEASE AND THIRD AMENDMENT OF LEASE is made and entered into
on the date the Legislative Affairs Executive Director or her designee signs the Lease, is by and
between 716 WEST FOURTH AVENUE, LLC, an Alaska limited liability company, whose
address is P.Q. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor,” and
the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3, Juneau, Alaska
89801-1182, hereinafter referred to as "Lessee,” and hereby amends the Lease dated April 6,
2004, recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District,
State of Alaska, as previously amended, and renswed through May 31, 2014 by Renewal of
Lease No. 5, recorded May 23, 2013 in Book 2013-028824-0, Anchorage Recording District,
Third Judicial District, State of Alaska, herafter referred to as the “Lease”.

WITNESSETH:

WHEREAS, the Lessor is currently leasing to the Lesses the following described Premises,
hereinafter "Existing Premises,” dascribed as follows:

Approximately 22,834 square feet of office space, which consists of all net
usable office space on the second through sixth floors and approximately
811 square feet of storage space In the basement, at the building located
at 716 West 4th Avenue in Anchorage, Alaska at Lot 3A, Block 40, of the
Original Townsite of Anchorage, according to the official plat thereof, Third
Judicial District, State of Alaska, and eighty-six (86) reserved off-street
parking places.

WHEREAS, on June 7, 2013, the Legislative Council (Lessee) authorized its chairman to
negotiate all the terms and conditions necessary to extend Lease 2004-024411-0 pursuant to AS
36.30.083(a), and, to seek the assistance of Alaska Housing Finance Corporation (AHFC) if
needed, and to negotiate material amendments to the Lease;

WHEREAS, the existing Premises are not adequate to meet the needs of the Lessee, and the
Lessee requires up to approximately 64,000 gross square feet of office space and appropriate
off-street parking spaces in order to adequately house the offices of the legislature and
legislative staff and to properly accommodate the public;

WHEREAS, a property directly adjacent to the existing Premises, located at 712 West 4™
Avenue, when added to the existing Premises, will be adequate to meet the needs of the Lessee

and, subject to successful negotiation with the property owner, the property may be made
available to Lessee;

WHEREAS, subject to the provisions of AS 36.30.083 and other applicable authority, the Lessee
wishes to incorpate the existing Premises along with the property located at 712 West 4"
Avenue into this Extension of Lease and Lease Amendment, and further, to reference the

combined real property parcels as the “Premises” for the purposes of this Extension of Lease
and Lease Amendment;

Page 1 of 22

New LIO Lease Exhibit 1, page 1 of 104
000200



. WHEREAS. the Pnam:ses must be renovated In order to meet the needs of the Lessee and,
subject to succasstul. negotiation .between the parties, a renovation plan and renovation
schedule will be documented as Exhibit "A” and Exhibit “B" of this Extension of Lease and Lease
Agreement;

WHEREAS, Alaska Legislative Procurement Procedures designate the chaiman of the
Leglslatlve Councll as procurament officer with respect to contracts of the Legislative. Affalrs
Agency, and the c¢hairman has made a written determination under Procurement Procedures
Section 040(d) (Exhibit C).that the Lease may be materially modified without procurement of a
new Lease to include the property known as 712 West Fourth Averiue;

WHEREAS, the current lease term expires May 31, 2014 and if is the intention of the Lessor and) -
{Lessee to extend the Lease for 10 years under AS 36.30.083(a) effective June 1, 2014 through
May 31, 2024; }

WHEREAS, modifications and amendments.to the Lease made under Legislative Procurement
Procedure Section 040(d) are required prior to the extension of the lease term to proceed with
renovations of the premises and therefore amendments to the Lease; with the exception of the
lsase term, are effective on the date the Legislative Affairs Director signs the Lease;

NOW, THEREFORE LESS‘OR AND LESSEE AGREE that(the Lease is hereby_extended for 10)
{years until May 31, 2024 pursuant to AS 36.30.083;)and the Lease is hereby amended pursuant
to Legislative Procurement Procedure Section 040(d) as follows:

Sec.1 of the Lease Is amended to read as follows:

1.1 DESCRIPTION OF PREMISES; LEASE TERM; MONTHLY LEASE RATES:

a. The Lessor hereby leases to the Lessee and the Lessee hereby leases from the
Lessor the Premises described below: .

All space within the office building, all space within the parking -
garage, and afl real property located at 716 West 4" Avenue in

- Anchorage, Alaska further described as Lot 3A, Block 40, of
the: Original Townsite of Anchorage, according to the official
plat thereof, Third Judicial District, State of Alaska; and all
space located within the building and all rea! property located at
712 West 4th Avenue in Anchorage, Alaska further described
as Lot 2 W 39.5' Block 40 Original Townsite of Anchorage.

On the Effective Date as-defined in Section 1(b) below, the

Lease shall be for the Existing Premises. On the schedule as

set: forth in Exhibit “B-1" the Premises will be renovated and

expanded as described in Exhibit *A* (°LIO Approval Plans®)

(hereinafter the 'Renovvat:ons") ‘Following completion of the

Renovations, the Premises wil Include .approximately, 64,048

gross square feet of building space and: approxumately 86 off-
. street” parking spaces with the spaces striped as directed by .
Lessee . ‘
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New LIO Lease

The term of the Lease is extended for ten (10) years from the termination of the
original term on May 31, 2014 until May 31, 2024. The covenants and
requirements set forth in this Extension of Lease and Lease Amendment are
effective the date it is signed by both parties (the “Effective Date").

Base Monthly Renta). This Lease will have three applicable rental rates.

1. On the Effective Date the Base Monthly Rental shall be $56,863.05 which is
the lease rate under current lease for the Existing Premises;

2 F he Lessor will provide the Lessee with interim office space and parking
(Interim Space) as defined in Exhibit “B-1"_during Lessor's work on the
Renovations, ("Renovation Period’), Lessee shall move to interim office
space ("Interim Space”) on the dates set forth in Exhibit “B-1" after 10 days
written notice by Lessor.

During the Renovation Period and while the Lessee is occupying the Interim
Space, the Base Monthly Rental will be reduced to the lesser of the amounts
that follow:

i. To an amount equivalent to the actual costs the Lessor incurs in providing
the Lessee with the Interim Space during the Renovation Period, including
all costs of moving the Lessee to and from different space throughout the
Renovation Period; or

ii. The Base Monthly Rental rate paid on November 1, 2013 per the
provisions of Renewal of L.ease Number 5.

iii. Notwithstanding Option #1 and Option #2 above; the Lessee shall not pay
rent in any amount for the portion of the Premises located at either 712 W.
4™ Avenue or 7168 W. 4™ Avenue if the Lessee is not occupying space in
the respective building and the Monthly Base Rent shall be adjusted
accordingly.

3. Upon final acceptance and occupancy of the renovated Premises, then the
Base Monthly Rental will increase to $281,638 per month.

Base Monthly Rental Adjustments

Unless otherwise amended in writing signed by both parties, the Base Monthly
Rental set forth in 1.1{c)(3) above shall remain the same through May 31, 2024.

Monthly Lease Payments

The monthly lease payments are due and payable on the 1% day of each month.
Payments will be made as agreed between the Lessee and Lessor. If the post
Renovation Period occupancy date is a date other than the first day of the month,
then the Base Monthly Rental shall be prorated and the increased rent paid with
the payment of the first full month Base Monthly Rental payment due after the
post Renovation occupancy.
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1.2,  AS 36.30.083{a) COST SAVINGS:

The Base Monthly Rental rate paid for the Premises to be paid upon final
acceptance and occupancy of the renovated space has been determined to
provide a minimum cost savings of at least 10 percent below the market rental
value of the Premises. Supporting documentation is attached as Exhibit D
{Executive Director's Cost Saving Calculation and Report to the Legislative
Budget and Audit Committee per AS 38.30.083(b)).

Under AS 36.30.083(a),. notwithstanding any other provision of AS 36.30.083, the)
Legislative Council may extend a real property lease that is entered into under AS
36.30 for up to 10 years if a minimum cost savings of at least 10 percent below
the market rental value of the real property at the time of the extension would be
achieved on the rent due under the lease. The market rental value must be
established by a real estate broker's opinion of the rental value or by an appraisal
of the rental value. Timothy Lowe, MAI, CRE, FRICS of the firm of Waronzoff
Associates, Inc. at 999 North Sepulveda Boulsvard Suite 440 El Segundo,
California has completed an independent analysis of the provisions of this lease
extension and amendment and has concluded that the rent due under the terms
and conditions of this lease extension and amendment is at least a 10 percent
below the market rental value of the real property at the time of the extension for

a ten year term.

Under AS 36.30.083(a), Legisiative Council has approved the extension of this
Lease as legally required. In addition to any other right of the Lessee under this
Lease to terminate the Leass, i, in the judgment of the Legislative Affairs Agency
Executive Director, sufficient funds are not appropriated in an amount adequate
to pay the then annual lease payments and expenses, the Lease will be
terminated by the Lessee as of the date appropriated funds are exhausted, or will
be amended by mutual agreement of the Parties. To terminate under this section,
the Lessee shall provide not less than 90 days advance written notice of the
termination to the Lessor.

Soc. 2 of the Lease s amended to read as follows:

2. ADA COMPLIANCE: On the date of final acceptance and occupancy and throughout the
entire occupancy of the Lease, the Lessor shall ensure that the Premises, and any
improvements or alterations to the Premises, and all accessible routes shall meet the
specifications of the ADA Accessibility Guidelines (ADAAG) for Public Buildings and
Facilities per Title Il of the Americans with Disabilities Act (ADA), as currently written and
as they may be subsequently amended (hereafter referred to as ADA compliance).

Under the previcus paragraph, the Premises, and any improvements or alterations to the
Premises, and all accessible routes, must meet the ADA compliance requirements as
they apply to a public entity.

The Lessee's acceptance of the Premises or of any improvements or aiterations to the

Premises, or any inspection of the Premises by the Lessee, do not relieve the Lessor of
its responsibility for ADA compliance.
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If these provisions on ADA compliance conflict with another provision in the Lease, the
pravisions of this section shall govemn.

Prior to the date of final acceptance and occupancy, the Lessor, at its own expense, must
fumish the Lessee with an ADA Facility Audit Report prepared by an architect registered
to practice in the State of Alaska certifying that the Premises comply with all requirements
of the current version of the ADA and this section.

Sec. 3 of the Lease is amended to read as follows:

3 RENOVATION AND DELIVERY OF PREMISES: The Lessor agrees to renovate the
Premises consistent with the specifications as set forth in Exhibit “A”,on the schedule as
set forth In Exhibit °B®, and in accordance with applicable law.

Exhibit “A" describes all terms and conditions of the renovations to be completed by the
Lessor and incorporates the drawings, schematics, and deliverables for the same. Exhibit
*B* sets forth the milestones for the renovation of the Premises as well as the final
completion date. Exhibit B-1 sets forth the schedule for the interim occupancy during the
renovation period.

ﬁ' he Lessee shall pay up to $7,500,000 in direct reimbursement payments to Lessor,
toward the cost of that portion of the renovation work that represents the tenant

improvements to the Premises,) All invoices submitted to Lessee by Lessor must be
accompanied by appropriate documentation and in addition, must be approved by the
Procurement Officer prior t0 payment. Invoices, unless disapproved, shall be due within
30 days of submission. An invoice may be disapproved by the Procurement Officer for
lack of appropriate documentation or any other legitimate reason. In the event that it is
disapproved by the Procurement Officer, the Lessor may challenge the decision of the
Procurement Officer under the Legislative Procurement Procedures. The balance of the
tenant improvement costs at occupancy, if any, shall be added to the Lessor's renovation
costs and amortized over the term of the Lease.

The Lessee is responsible for the acquisition of and installation of its own fumiture,
fixtures and equipment and shall schedule the same in a manner that does not conflict
with the progress of the renovation work.

Sec. 4 of the Lease Is amended to read as follows:

4. The Lease shall be what is describad as a "modified triple nat lease”.

a. LESSOR'S RESPONSIBILITY AND COSTS:

1. The installation and maintenance of all structural components, core
components, roof membrane/surface, and building systems that are
incorporated into the Premises, including but not limited to: HVAC, elevators,
plumbing, efectrical, and fire suppression systems.

2. Providing connections to city water and sewer, electric service, and other
public utility service to the Premises.
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New LIO Lease

9.

10.
11.
12.

13.

Parking lot repair, striping, work reguired to maintain conformance with ADA or
other accessibility issues.

Any/all work required to maintain conformance with ADA or other accessibility
issues.

Extraordinary maintenance - replacing wom carpeting, painting interior walls,
replacing damaged casework, every 10 years, or sooner if reasonably
required.

Exterior light fixture repair/replacement.

Interior light fixture repair/replacement.

Plumbing fixture repair/replacement.

Elevator inspection/repair/replacement.

HVAC ingpection/maintenance/repair/ireplacement.

Fire suppression system inspection/malntenance/replacement.

The payment of any/all pending or levied assessments.

Other services or maintenance as may be agreed by the parties.

LESSEE'S RESPONSIBILITY AND COSTS:

1.

o o sw N

10.

1.

Building janitoriat service and supplies.
Landscaping and grounds maintenance.

Interior and exterior window washing.
Parking lot sweeping, sanding and snow removal.

Interior and exterior light bulb replacement.

Hallway and entrance walk-off mats.

Carpet cleaning on a commercially reasonable regular schedule.
Professional property management services.

Real property taxes (reimburse Lessoar).

Downtown business district assessments (reimburse Lessor).

Monthly utility service: water, gas, electric, sewer (either established in
Lessee’s name or reimburse Lessor).
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12. Post renovaticnffollowing final acceptance and occupancy installation and
maimtenance of all data cables and systems. Initial installation is described in
Exhibit “A" .

13. Post Renovation and following the final acceptance and occupancy installation
and maintenance of internet service to the Premises. Initial installation is
described in Exhibit “A”.

14. Property casualty insurance coverage only (reimburse Lessor). All other
ingurance required under the Lease shall be at the sole expense of Lessor.

15. Security guards or other security services.

16. Post Renovation and foliowing final acceptance and occupancy, the
installation and maintenance of key-card or other access system. [nitial
installation is described in Exhibit "A”.

17. Installation, maintenance, and use of a flagpole.

Sec. 5 of the Lease is amended to read as follows:

S. ELECTRICAL REQUIREMENTS:

b.

The electrical requirements of the Premisaes are described in Exhibit "A*.

The Lessor shall post a schematic at each clrcuit breaker panel with labeling to
comrespond to individual circuit breaker labels and shall keep the posted plan up to
date.

Sec. 6 of the Lease Is amended to read as follows:
6. PLUMBING REQUIREMENTS:

The plumbing requirements of the Premises are described in Exhibit "A" .

Sec. 7 of tho Lease Is amended to read as follows:

7. HEATING, COOLING AND VENTILATION (HVAC) REQUIREMENTS:

a.

b.

New LIO Lease

The HVAC installation requirements of the Premises are described in Exhibit "A” .

Facifities shall be provided to maintain the temperature in all the offices and similar
type space uniformly within 68 degrees F to 78 degrees F range.

if the temperature is not maintained within the 68 degrees F to 78 degrees F range
for a period of mare than two consecutive working days, the Lessor shall, upon
recaipt of a written complaint from the Lessee, provide suitable temporary auxiliary
heating or cooling equlpmant, as appropriate, to maintain the temperature in the
specified range. If such temporary auxiliary equipment is necessary to meet
normal weather contingencies for more than 21 consecutive working days, the
Lessor shall, not later than the 21st working day, initiate a continuing and diligently
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applied effort to rectify the deficiency causing the failure in order to uniformiy
malintain the temperature range required. [f after 42 consecutive working days the
temporary auxiliary equipment is still necessary to meet nomal weather
contingencies, the Lesses shall be free to hold the Lessor in default, it being
considered that the Lessee has proffered a reasonable amount of time for the
Lessor to effect suitable modification or repair to the building in order to maintain
the specified temperature range without resort to temporary auxiliary devices.
"Working days” for the purpose of this section shall be defined as days normally
scheduled by the Lessee as open for the conduct of its normal operations.

C. Adequate ventilation shall be provided in accordance with the mechanical code
adopted by the Department of Public Safety for the State or ventilation may be
provided by windows with screens that open.

Sec. 8 of the Lease Is amended to read as follows:

8. WINDOW COVERING REQUIREMENTS: Window covering requirements are described
In Exhibit "A™.

Sec. 9 of the Lease s amended to read as follows:

9. FLOOR COVERING REQUIREMENTS: Floor covering requlrements are described in
Exhibit “A". In addition, the Lessor is responsible for replacing floor coverings at least
once every ten (10) years or sooner if reasonably required, provided the sooner
replacement is not required due to extraordinary wear and tear or other fault of Lessee.

The Lessee shall use grating, runners, rubber finger mats or other aggressive methods
at the front entrance to the building and the Premises to minimize tracking dirt, snow or
ice into the space.

Soc. 10 of the Lease Is amended to read as follows:

10. ACOUSTICAL REQUIREMENTS: Acoustical requirements are described in Exhibit "A*.
Sec. 11 of the Lease Is amended to read as follows:

11.  PARTITION REQUIREMENTS: Partition requirements are described in Exhibit “A".
Sec. 12 of the Lease I3 amended to read as follows:

12. PAINTING REQUIREMENTS: Painting requirements related to the renovation are
described in Exhibit “A”. In addition, the Lessor is responsible for repainting at least once
every ten (10) years or sooner if reasonably required, provided the sooner repaint is not
required due to extraordinary wear and tear or other fault of Lessee. All surfaces which
normally would be painted shall be finished with a minimum of two coats of interior latex
paint on walls and suitable semi-gloss enamel on woodwork and bare metal. The Lessee
reserves the right to select the colors for areas to be newly painted.
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Sec. 13 of the Lease Is amended to read as follows:

13. DOOR_HARDWARE REQUIREMENTS: Door hardware requirements related to the
renovation are described in Exhibit “A® . The Lessee is responsible for any subsequent
(post-renovation - after final acceptance and occupancy) modification to door hardware
that may be necessary to install additional components of a key card or other security
system. The Lessee Is responsible for the security and safekeeping of all keys to the
Premises.

Sec. 14 of the Lease Is amended to read as follows:

14. VOICE AND DATA REQUIREMENTS: Voice and data requirements are described in
Exhibit “A° . The Lessee is responsible for the installation and maintenance of all voice,
data, and intemet service to the Premises post-renovation; following final acceptance and
occupancy.

Sac. 15 of the Lease s amended to read as follows:
15. PARKING REQUIRENENTS: Parking requirements are described in Exhibit “A” .

If additional parking is constructed, it shall be of sufficient size to allow proper and easy
parking, and have a hard and well-drained surface. All parking locations must be well lit
and have good accessibility in and out of the parking area.

Lessee shall be responsible to maintain the parking areas and to provide that the above
gradessurface parking lot Is available to the public between the hours of 5:00pm and
6:00am Monday thru Friday and full time on Saturdays and Sundays. Any revenue rates
for public parking shall be as determined by Lessee and any collected revenue for public
parking shall be the property of the Lessee or its vendors as Lesses may so choose.
Lessee shall direct the initia! signage installation requirements for the parking areas which
Lessor shall install as provided in Exhibit “A" . Thereafter the Lessee shall be responsible
for signage installation, maintenance and changes.

Sec. 16 of the Lease Is amended to read as follows:

16. FIRE PREVENTION: The Lessor shall ensure that the Premises are at all times
compliant with local fire code or other authority and shall inspect and maintain all fire
suppression equipment and systems as necessary. The Lessee shall maintain the
premises in keeping with good housekesping and fire prevention practices. The Lessor
reserves the right at reasonable times to enter and make fire prevention and fire
protection inspections of the Premises.

Sec. 17 of the Lease is amended to read as follows:

17. HAZARDS: Both the Lessor and Lessee shall endeavor to keep the Premises free from
environmental and other hazards.

Page 9 of 22

New LIO Lease Exhibit 1, page 9 of 104
000208



Sec. 18 of the Lease is amended to read as follows:

18. JANITORIAL SERVICES: The Lessee shall be responsible for janitorial services for
the entire Premises including common areas, parking areas and exterlor areas.

Sec. 19 of the Lease is NOT amended except for the addition of the following provisions:
The last sentence of section 19 A is amended to read:

The Lessor shall be responsible for completing tha Renovations described in Exhibit "A”
prior to the Lessee accepting and*taking occupancy of the Premises. After the
Renovations have been completed and the Lessee has accepted and taken occupancy of
the Premises, any subsaquent alterations to the Premises agread by the parties will be
documanted by separate agreement.

Sec. 20 of the Lease Is deleted in its entirety.
Sec. 21 of the Lease is amended to read as follows:

21, SIGNS: The installation of signage as part of the renovation is described in Exhibit “A".
After renovation is complete, Lessee reserves the right to erect or affix signs at the
Premises, including the parking areas, so long as such installation does not cause
damage to the roof, elevators or structural components of the buildings. The placement
of signs at or upon the Premises shall be coordinated with the Lessor to avoid injury to
the Premises and to comply with applicable law.

Sec. 22 of the Lease is amended to read as follows:

22. ELEVATORS: The Lessor shall ensure that all floors of the Premises under this Lease
are served by elevators that comply with the current applicable editions of the nules,
regulations and codes of the State and the Municipality of Anchorage. Prior to occupancy
by the Lessee, the Lessor shall provide the Lessee with documentation from a licensed
elevator maintenance organization stating that the elevator is in good working order and
meets all the minimum standards.

Sec. 23 of the Lease Is amended to read as follows:

23. RENOVATION AFTER FINAL ACCEPTANCE OF PREMISES BY LESSEE: After final

acceptance and occupancy, at the reasonable request of the Lessee, the Lessor shall
renovate the Premises at Lessee’s expense by refinishing all damaged or wom walls,
ceilings, floors, or built-in fixtures or replacing damaged or worn wall, floor, or window
coverings and paint that are not the responsibility of Lessor. For any renovation, the
Lessee reserves the right to make on-site inspections and to determine if and when the
renovation is complete and satisfactory. The Lessee resarves the right to work with the
Lessor on selecting colors and finishes. If the Lessor does not perform a renovation
requested by the Lessee that is allowed by this Section 23 (“Renovation”), the failure to
respond is a default under Section 32 ("Remedies on Default”).
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Sec. 24 of the Lease is amended to read as follows:

24 WAGE-RELATED REQUIREMENTS: If construction, alteration, repair, renovation, or
redecorating work by the Lessor that is over $25,000 is required in order for the Premises
to be ready for occupancy or if work that is over $25,000 is performed by Lessor, that
directly relates to the Lessee's Premises, while the Lessee is occupying the Premises, the
Lessor is advised that the Lease will be considered by the Lessee to be subject to the
minimum wage and other requirements of AS 36.05.010 - 36.05.110; the current
minimum wages for various classes of laborers, mechanics, and field surveyors (as these
terms are defined in AS 36.95.010) and the rate of wages paid during the contract must
be adjusted to the wage rate indicated under AS 36.05.010; the Lessor and Lessor's
contractors must pay all employees unconditionally and not less than once a week; the
scale of wages must be posted in a prominent and easily accessible place at the site of
the work; the Lessee shall withhold as much of its payments under this Lease as
necessary to pay to laborers, mechanics, and field surveyors employed by the Lessor or
the Lessor's contractors the difference between (A) the rates of wages required by the
contract to be paid laborers, mechanics, or field surveyors on the work, and (B) the rates
of wages in fact received by the laborers, mechanics, or field surveyors that are less than
the required wages. The Lessor is encouraged to contact the Department of Labor and
Workforce Development for more information about these and other related
requirements.

It it is found that a laborer, mechanic, or field surveyor employed by the Lessor or the
Lessar's contractor has been or is being paid a rate of wages less than the rate of wages
required by the Lease to be paid, the Lessee may, by written notice to the Lessor,
terminate the Lessor's right to proceed with the work or the part of the work for which
there is a failure to pay the required wages and to prosecute the work to completion by
contract or otherwise, and the Lessor and the Lessor’s sureties are liable to the Lessee
for excess costs for completing the work.

Sec. 25 of the Lease Is amended to read as follows:

25, INGRESS AND EGRESS: All space shall be available on a 24-hour day, seven days a
week basis to the Lessee and its invitees. The Lessee shall have full access to and use
of all common areas of the building including elevators, lobbles, stairwells, and restrooms.
The Lessor shall install and the Lessee shall maintain a security camera system which
covers all of the common areas of the building but not limited to hallways, stairwells, and
elevators and the upper and lower parking areas, and provide monitors for the Lessee to
operate and monitor. ‘ '

Sec. 30 of the Lease is amended to read as follows:

30. LESSEE-INSTALLED ITEMS: All fixtures and/or equipment of whatever nature that are
installed in the Premises by the Lessee, whether permanently affixed or otherwise, shall
continue to be the property of the Lessee and may be removed by the Lessee at any
time, provided however, that the Lessee shall, at its own expense, repair any injury to the
Premises resulting from such removal. However any conduit or wiring installed by the
Lessee shall remain. Notwithstanding the foregoing, Lessee may not raze and replace
the improvements or make any alterations whose cost exceeds $5,000 without the prior
written consent of the Lessor, which consent shall not be unreasonably withheld,
conditioned, or delayed.
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Sac. 31 of the Lease is amended to read as follows:

31. RESTORATION LIABILITIES: Lessee agrees to leave the Premises at the expiration or
termination of this Lease in as good a condition as when first occupled under this Lease,
except for reasonable wear and tear and loss or damage caused by fire, explosions,
earthquakes, acts of God, or other casualty. At the termination of the Lease, the Lessee
is not required to restore the Premises to their condition before the Lessor or Lessee
made the improvements required for the Lessee to occupy the Premises under the
Lease.

Sec. 33 of tho Lease is amended to read as follows:

33 REMEDIES ON DEFAULT: If the Lessee shall at any time be in default in the payment of
rent, or in the performance of any of the terms of the Lease and shall fail to remedy such
default within thirty (30) days after written notice of the default from the Lessor, the
Lessor may retake possession of the Premises by an unlawful detainer action or other
lawful means, and the Lease will terminate, without prejudice, however, to the right of the
Lessor to recover. from the Lessee all rent due up to the time of such entry. In case of
any default and entry by the Lessor, the Lessor shall relet the Premisas for the remainder
of the term for the highest rent obtainable and may recover from the Lessee any
deficiency between the amount obtained by reletting and the rent specified by the Lease.

If the Lessor shall at any time be in default in the performance of any of the terms or
obligations of the Lessor under this Lease, the Lessee may fix the problem involved and
deduct the cost, including administrative costs, from the rent, if the Lessor fails to fix the
problem after Lessee notifies the Lessor in writing of the defaull. Upon such notice,
Lessor shall cure the default within a reasonable time as defined in Section 49, or if the
default cannot reasonably be cured within a reasonable time, then Lessor shall
commence the cure within such reasonable time and presecute it diligently until
completion. If Lessor fails to so act, then it shall be in default and Lessee may elect its
remedies for default. If the Lessee chooses not to fix the problem or cannot fix the
problem, the Lessee may deduct from the rent the Lessee's damages, which are to be
determined by the Lessee's Supply Officer. When deducting damages under this
sentence, "damages™ means either (1) the costs (including administrative costs) of
alleviating or adjusting to the problem, or (2) the diminution of the value of the Lease to
the Lessee caused by the Lessor's default. instead of pursuing the other remedies
provided by this paragraph, if the Lessor fails to correct a default within the time set forth
harein after receiving written notification of the default from the Lesses, the Lessee may
terminate the Lease by giving 30 days written notice of the termination to the Lessor and
may recover damages from the Lessor. This paragraph does not apply to a situation
covered by Section 28 ("Untenantability”) or to the termination allowed under Section 20
("Wage-Related Requirements”).
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Sec. 34 of the Lease is amended to read as follows:

34. INDEWNINIFICATION: The Lessor shall indemnify, save harmless, and defend the
Lessee, and its officers, agents and employees from liabilty of any nature or kind,
including costs, attomey fees, and other expenses, for or-on account of any and all legal
actions or claims of any character whatsoever resulting from injuries or damages
sustained by any person or persons or property as a resuit of any error, omission, or
negligence, of the Lessor that occurs on or about the rental Premises or that relates to
the Lessor's performance of its lease obligations.

Sec. 35 of the Lease Is amended to read as follows:

Without limiting Lessor's indemnification, it is agreed that Lessor will purchase at its own
expense and maintain in force at all times during the Lease the following policies of
insurance:

The requirements contained herein, as well as Lessee's review or acceptance of
insurance maintained by Lessor is not intended to, and shall not in any manner, Emit or
qualify the liabilities or obligations assumed by Lessor under this Lease.

Insurance policies required to be maintained by Lessor will name Lessee as additional
insured for all coverage except Workers' Compensation and Professional Liability/E&O
insurance.

Lessor and its subcontractors agree to obtaln a waiver, where applicable, of all
subrogation rights against Lessee, its officers, officials, employees and volunteers for
losses arising from work performed by the Lessor and its subcontractors for Lessee.
However, this waiver shall be inoperative if its effect is to invalidate in any way the
insurance coverage of either party.

Where specific limits are shown, it is understood that they will be the minimum
acceptable limits. If the Lessor's policy contains higher limits, Lessee will be entitted to
coverage to the extent of such higher imits. The coverages and/or limits required are
intended to protect the primary interests of Lessee, and the Lessor agrees that in no way
will the required coverages and/or limits be relied upon as a reflection of the appropriate
types and limits of coverage to protect Lessor against any loss exposure whether a result
of this Agreement or otherwise.

policy is a mateﬂal bregg] and grounds for termmation of " e Lease

a. Property Insurance: The Lessor will provide and maintain (with Lessee
reimbursement as per Section 4(b)(14).

1. Property insurance in an amount of not less than 100% of the replacement
cost of the building(s) and contents, including improvements made on behalf
of Lessee. Coverage shall be written on an "all risk” replacement cost basis
and include an endorsement for ardinance and law coverage.

Page 13 of 22

New LIO Lease Exhibit 1, page 13 of 104
000212



New LIO Lease

2. If the property is located in a floodplain, flood insurance in an amount of not
less than 100% of the replacement cost of the building(s) and contents,
Including improvements made on behalf of Lessee; or the maximum amount
available from the National Flood Insurance Program, whichever is less.

Workers' Compensation |nsurance; The Lessor will provide and maintain, for all
employees of the Lessor engaged in work under the Contract, Workers'
Compensation Insurance as required by AS 23.30.045. The Lessor shall be
responsible for ensuring that any subcontractor that directly or indirectly provides
sarvices under this Lease has Workers' Compensation Insurance for its
employees. This coverage must include statutory coverage for all States in which
employess are engaging in work and employer's liability protection for not less
than $100,000 per occurrence. Where applicable, coverage for all federal acts
(i.e., USL & H and Jones Acts) must also be included.

Commercial General Liability Ingurance: The Lessor will provide and maintain
Commercial Genseral Liability Insurance with not less than $1,000,000 per

occurrence lJimit, and will inglude premises-operation, products/completed
operation, broad formn property damage, blanket contractual and personal injury
coverage. Coverage shall not contain any endorsement(s) excluding or limiting
contractual liability nor providing for cross liability.

Automobile Liability Insurance: The Lessor will provide and maintain Automobile
Liability Insurance covering all owned, hired and non-owned vehicles with
coverage limits not less than $1,000,000 per occurrence bodily injury and
property damages. In the event Lessor does not own automobiles, Lessor agrees
to maintain coverage for hired and non-owned liability which may be satisfied by
endorsement to the CGL policy or by separate Business Auto Liability policy.

Umbrella_or Excess Liabllity: Lessor may satisfy the minimum liability limits
required above for CGL and Business Auto under an umbrella or excess Liabllity

policy. There is no minimum per occurrence limit under the umbrella or excess
policy; however the annual aggregate limit shall not be less than the highest per
occurrence limit stated above. Lessor agrees to endorse Lessee as an additional
insured on the umbrella or excess policy unless the certificate of insurance states
that the umbrella or excess policy provides coverage on a pure “true follow form”
basis above the CGt and Businass Auto policy.

Professional Liabilty Insurance: The Lessor will provide and maintain

Professional Liability Insurance covering all errors, omissions or negligent acts of
the Lessor, its property managers, subcontractors or anyone directly or indirectly
employed by them, made in the performance of this Lease which results in
financial [oss to the State. Limits required are $500,000.

Fidelity Bond: The Lessor will provide and maintain a Fidelity Bond in the amount
of $250,000 covering all acts of the Lessor, its property managers, or
subcontractors who shall have access or perform work upon the Premises.
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h. Cerificates of insurance Lessor agrees to provide Lessee with certificates of
insurance evidencing that all coverages, limits and endorsements as described
above are in full force and effect and will remain in full force and effect as
required by this Lease. Certificates shall include a minimum thirty (30) day notice
to Lessee cancellation or non-renewal. The Certificate Holder address shall read:

Legislative Affairs Agency
State Capitol, Room 3
Juneau, Alaska 89801-1182
Fax (907) 465-2918

Sec. 36 of the Lease is amended to read as follows:

36. DELAYS IN PERFORMANCE: If the Lessor delays in providing the Premises to the
Lessee in a cendition the Lessee determines satisfactorily meets the descriptions
provided in the attached Exhibit “A°, by the deadline set forth in section 3 and Exhibit “B",
the Lessor shall provide a written explanation for the delay in performance. The Lessor
may be excused from performance due to unforeseeable causes beyond the control and
without fault or neglect of the Lessor. Unforeseeable causes may include, but are not
limited to: (1) acts of God, (2) public enemy, (3) acts of the state in its sovereign
capacity, (4) acts of another contractor in the performance of a contract with the Lessee,
(5) fires, (6) floods, (7) quarantine restrictions for epidemics, (8) strikes, (9) freight
embargoes, (10} unusually severe weather conditions, and (11) delays unusual in nature
by subcontractors or suppliers. Notification of such delays must be made to the Lessee's
Procurement Officer in writing within ten (10) days of the commencement of the
unforeseeable cause. The Procurement Officer shall ascertain the facts and the extent of
delay and the extent of the time for completing the project. The Procurement Officer may
approve up to four (4) thity (30) day extensions if, in the Procurement Officer's
judgement, the findings of fact justify an extension. The cause of the extension need not
be unforeseeable to justify an extension. The Lessor shall provide written explanation for
the delay in performance after the exhaustion of each extension. The Procurement
Officer may terminate the Lease at any time after the four (4) thirty (30) day extensions if
the Lessor has nol provided the Premises to the Lessee in a condition the Lessee
determines satisfactorily meets the descriptions provided in the attached Exhibit "A" by
the deadline set in Exhibit “B°. Pending final decision on an extension of time under this
section, the Lessor shall proceed diligently with the performance of the Lease. Inability to
comply with state or municipal construction or zoning laws or ordinances or restrictive
covenants shall not be regarded as an unforeseeable cause. To terminate the Lease
under this section, the Procurement Officer shall provide notice by e-mail or delivery of
hard copy to the Lessor, whichever method is selected in the sole discretion of the
Procurement Officer. The Procurement Officer shall provide thirty (30) days notice before
terminating this Lease.
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Sec. 37 of the Lease Is amended to read as follows:

37. HOLDING OVER: At the Lessee’s sole discretion, prior to the Lease expiration, the
Lessee may provide a one hundred eighty (180) day written notice to the Lessor
informing the Lessor that the Lessee wishes to hold over following the end of the Lease
Term. Such election for a holdover shall be not less than six months in duration and not
more than one year in duration following the end of the Lease Term. Base Monthly
Rental for the Holdover Period shall be as was in effect at the end of the Lease Term plus
the applicable Base Monthly Rental adjustment set forth In Section 1(d). Only one
holdover election shall be allowed. All other terms and conditions specified by the Lease
remain the same.

Sec. 39 of the lease (as amended by Lease Amendment #2 and Renoewat # 1 (2009-2010)
signed 3/11/2009) is amended as follows:

Delete all content beginning with the second paragraph which begins “The Lessor consents to
the Lessee's agsignment...”

Sec. 41 of the Lease is amended to read as follows:

41. USE OF LOCAL FOREST PRODUCTS: AS 36.15.010 requires that in a project financed
by State money in which the use of timber, lumber, and manufactured lumber projects is
required, only timber, lumber, and manufactured lumber products originating in this State
from local forests shall be used wherever practicable. Therefore, if construction, repair,
renovation, redecoration, or other alteration is to be performed by the Lessor to satisfy
this Lease, the Lessor must use, wherever practical, timber, lumber, and manufactured
lumber products originating in the State from focal forests and only products
manufactured, produced, or harvested in the state may be purchased if the supplies are
competitively priced, available, and of like quality compared with products manufactured,
produced, or harvested outside the state.

Sec. 42 of the Lease is amended to read as follows:

42, LEASE AMENDMENTS: In addition to any other amendment the parties may be allowed
to make under the Lease, the terms of the Lease entered into may be amended by
mutual agreement of tha parties, if the Lessee daetermines that the amendment is in the
best interests of the Lessee.

Sec. 43 of the Lease is amended to read as follows:

43. AUTHORIZATION; CERTIFICATION: Authority for the Chairman of Legislative Council
to execute this Lease was authorized by a majority of the members of the Alaska
Legislative Council at a meeting on June 7, 2013.

Funds are available in an appropriation to pay for the Lessee’'s monetary obligations
under the Lease through June 30, 2015. The availability of funds to pay for the Lessee's
monetary obligations under the Lease after June 30, 2015, is contingent upon
appropriation of funds for the particular fiscal year involved. In addition to any other right
of the Lessee under this Lease to terminate the Lease, if, in the judgment of the
Legislative Affairs Agency Executive Director, sufficient funds are not appropriated by the
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Legislature, the Lease will be terminated by the Lessee or amended. To terminate under
this section, the Lessee shall provide written notice of the termination to the Lessor. The
Executive Director will include a budget request to cover the obligations of Lessee in the
proposed budget as presented to the Legisiative Council for each lease year as a
component of Lessee’s normal annual budget request and approval process.

The Lease Is amended by adding new sections to read as follows:

48. HUMAN_TRAFFICKING: By the Lessor's signature on this Lease, the Lessor certifies
that the Lessor is not headquartered in a country recognized as Tier 3 in the most recent
United States Department of State’s Trafficking in Persons Report.

In addition, if the Lessor conducts business in, but is not headquartered in, a country
recognized as Tier 3 in the most recent United States Department of State’s Trafficking in
Persons Report, a certifted copy of the Lessor’s policy against human trafficking must be
submitted to the Agency prior to contract award.

The most recent United States Department of State’s Trafficking in Parsons Report can
be found at the folfowing website: http://www.state gov/gRip/risiiprpt.

If the Lessor is or becomes headquartered in a Tier 3 country, or fails to comply with this
Section 46 ("Human Trafficking®). the Lessee may terminate the Lease.

47. OPTION TO EXTEND LEASE: The Lessee may exercise an option under this section 47
to extend, as provided by AS 36.30.083, the Lease for up to 10 years following the end of
the expiring lease term. To exercige this option, the Lessee shall give notice to the Lessor
at least six (6) months before the end of the Lease of the Lessee’s intent to negotiate with
the Lessor to extend the Lease under AS 38.30.083. The Lessor shail respond within
thirty (30) days to the Lessee stating whether the Lessor intends to negotiate an extension
under AS 36.30.083 with the Lessee.

48. SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT (SNDA):

a. Mortgages. This Lease is subordinate to prior or subsequent mortgages
covering the Premises. Lessor shall obtain from Lessor's mortgage lender for the
Premises an agreement that in the event of a foreclosure by Lessor's lender, this
Lease shall stay in effact and Lessee's quiet enjoyment shall not be disturbed so
long as it is not in default.

b. Foreclosures. If any mortgage is foreclosed, then:

1. This Lease shall continue, and Lessee’'s quiet possession shall not be
disturbed if Lessee is not in default;

2. Lessee will atton to and recognize the mortgagee or purchaser at a
foreclosure sale ("Successor Lessor”) as Lessee's lessor for the remaining
Term; and
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3. The Successor Lessor shall not be bound by:

i. any payment of Rent or Additicnal Rent for more than one month in
advance, except as specified in the Lease;

il. any amendment, modification, or ending of this Lease without Successor
Lessor's consent after the Successor Lessor's name is given to Lessee
unless the amendment, modification, or ending is specifically authorized
by the original Lease and does not require Lessor's prior agreement or
consent; and

tii. any liability for any act or omission of a prior Lessor.

Notice. Lessee shall give notice to mortgagee of any claim of default under the
Lease and allow mortgagee at least thirty (30) days to cure the default prior to
terminating the Lease. Lessor and such mortgagee shall provide Lessee with a
notice address for this purpose.

Self-Operating. These provisions are self-operating. However, Lessee shall
promptly execute and deliver any documents neaded to confirm this arrangement
and such other commercially reasonable terms as required by a morigagee
provided such document also confirms Lessee’s right of non-disturbance so long
as it is not in defauit.

Estoppel Certificate.

1. Obligation. Either party ("Answering Party") shall from time to time, within
ten (10) business days after receiving a written request by the cther party
{Asking Party), execute and deliver to the Asking Party a written statement.
This written staterment, which may be relied upon by the Asking Party and any
third party with whom the Asking Party is dealing shall certify: (i) the accuracy
of the Lease document; (ii) the Beginning and Ending Dates of the Lease; (iii)
that the Lease is unmodifted and in full effect or in full effect as modified,
stating the date and nature of the modification; (iv) whether to the answering

Party’s knowledge the Asking Party is in default or whethar the Answering -

Party has any claims or demands against the Asking Party and, if so,
specifying the default, claim, or demand; and (v) to other correct and
reasonably ascertainable facts that are covered by the Lease terms.

2. Remedy. The Answering Party's failure to comply with its obligation shall be a
default. The cure period for this Default shall be ten (10) business days after
the Answering Party receives notice of the default.

49.  DEFINITIONS:

‘commercially reasonable regular schedule” per Section 4 (a) 7 is defined as professional
carpet cleaning performed at least once every six (6) months or sooner if the carpeting
and walk-off mats show excessive soiling or staining.

New LIO Lease
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“final acceptance and occupancy” is defined as the date that the Lessee takes occupancy
of the renovated Premises. This date is related to the lease agreement only and shall not
be confused with terms such as substantial completion, partial completion, or other
terminology that is directly related to Exhibit “A” and Exhibit “B~.

“reasonable time” per Section 33 is defined as follows with respect to the Lessor's
obligations as described under Section 4 and more specifically, to the Lessors
responsibility to ensure uninterrupted service to the Premises:

a. any interuption in a critical building service that immediately and substantially
imerferes with the Lessee’s ability to use the Premises and that is under the
control of Lessor including but not limited to items in Section 4 (a) 1 and 2 or any
failure or interruption in HVAC, plumbing, water, sewer, electricity, elevators, or
fire safety; the Lessor shall commence repairs/restoration as soon as notified and
shall endeavor to restore services or temporary substitute services within a
“reasonable time" of 24 hours.

b. ordinary maintenance requests per Sections 4 (a) 3, 4, 6, 7, 8, 9, 10, and 11; the
Lessor shall cornmence work as soon as possible and shall complete the work
within a “reasonable time” of thirty (30) days.

c. extraordinary maintenance requests per Section 4 (a) 5; the Lessor shall
commence work within ninety (90) days and shall difigently pursue the work to
completion.

“reasonably required™ per Section 4 (a) 5, Section 9, and Section 12 — is defined as the
time the carpeting or other fioor coverings, paint, or casework is no longer in good
condition or repair and in the Lessee's opinion is in need of repair or replacement.

50. INCORPORATION:

The following documents are incorporated by reference and form a material part of this
into this Extension of Lease and Lease Amendment No. 3:

Exhibit “A" LIO Approval Plans (plans, drawings, technical specifications).
Exhibit “B" Project Schedule
Exhibit B-1 Interim Occupancy Schedule

Exhibit “C™ Written determination by the Procurement Officer regarding the procurement process
leading to this Extension of Lease and Lease Amendment No. 3.

Exhibit *"D" Executive Director's Cost Saving Calculation and Report to the Legislative Budget and
Audit Committee per AS 36.30.083(b).

51. AGREEMENT IN ITS ENTIRETY:

The Lease represents the entire understanding between the parties. No prior oral or
written understandings shall have any force or effect with respect to any matter covered in
the Lease or in interpreting the Lease. The Lease shall only be modified or amended in
writing.

Page 19 of 22
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51. EMENT IN| RETY:

The Lease represents the entire understanding between the parties. No prior oral or
written understandings shall have any force or effect with respect to any matter covered in
the Lease or in interpreting the Lease, The Lease shall only be medified or amended in
writing.

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month,
and yaar indicated balow.

LESSOR. LESSOR:
716 WEST FOURTH AVENUE, LLC 718 WEST FOURTH AVENUE, LLC
By its Manager: By its Member:
qfa/13
Mark E. Pfeffer Date Raobert B. Acree Date
Manager Member
Tax identification No.. 46-3682212
Business License No.: 423463
LESSOR:
7168 WEST FOURTH AVENUE, LLC
By its fMembar:
Mark E. Pfeffer Alaska Trust UTAD 12/28/07
Alana Williams date
Its: Trustee
LESSEE:
STATE OF ALASKA
LEGISLATIVE AFFAIRS AGENCY
Reprosentative Mike Hawker Date
Chair, Alaska Legislative Council
Procuremsnt Officer
Paga 20 of 22
New LIO Lease Exhibit 1, page 20 of 104

000219



IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day. month,

and year indicated below.

LESSOR:
716 WEST FOURTH AVENUE, LLC

By its Manager:

Manager
Tax identification No.. 46-3882212
Business License No.: 423463

LESSOR:
716 WEST FOURTH AVENUE, LLC

By its Member:
Mark E. Pfeffer Alaska Trust UTAD 12/28/07

@J bﬂﬂ-/l///% 'q/%3

Alana Williams Date
Its: Trustee

LESSEE:
STATE OF ALASKA
LEGISLATIVE AFFAIRS AGENCY

Representative Mike Hawker  Date
Chair; Alaska Legislative Council
Procurement Officer

CERTIFYING AUTHORITY

Pamela A. Vami Date
Executive Director
Legislative Affairs Agency

New LIO Lease

LESSOR:
718 WEST FOURTH AVENUE, LLC

By its Member:

Robert B. Acree Date
Member

APPROVED AS TO FORM:

Légal Counsel Date
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month,

and year indicated betow.

LESSOR:

716 WEST FOURTH AVENUE, LLC
By its Manager:

‘Mark E. Pfaffer Date
Manager

Tax Identification No.: 46-3682212
Business License No.: 423463

LESSOR:
716 WEST FOURTH AVENUE, LLC

By its Member:
Mark E. Pfeffor Alaska Trust UTAD 12/28/07

Alana Williams Date

is: Trustee

LESSEE:
STATE OF ALASKA
LEGISLATIVE AFFAIRS AGENCY

21907
Date

i ke Hawker
Chalr; Alaska Legislative Council
Procurement Officer

CERTIFYING AUTHORITY

Pamela A. Vami
Executive Director
Legislative Affairs Agency

Date

Page 20 of 22
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7168 WEST FOURTH AVENUE, LLC

By #s Member:

Robart B. Acree
Member

Date

APPROVED AS TO FORM:

Legal Counsel Date
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IN WITNESS WHEREOF, the Lessor and Lessae have executed this Lease on the day, month,

and year Indicated below.

LESSOR: LESSOR;

7168 WEST FOURTH AVENUE, LLC 718 WEST FOURTH AVENUE, LLC
By its Manager; By its Member:

Mark E. Plefler Date Robert B. Acres Date
Manager Member

Tax Identification No.: 48-3682212
Businass License No.: 423463

LESSOR:
716 WEST FOURTH AVENUE, LLC

By its Member:
Mark E. Pfeffer Alaska Trust UTAD 12/28/07

Alana Willlams Date
its: Trustee

LESSEE:

STATE OF ALASKA

LEGISLATIVE AFFAIRS AGENCY

Representative Mike Hawker Date
Chalir, Alaska Legislative Councll
Procurement Officer

CERTIFYING AUTHORITY APPROVED AS TO FORM:

Dineslipraci 2l

Pamata A. Varni
Executive Director
Leglslative Affalrs Agency

Legal Counsel Date

Page 20 01 22
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IN WITNESS WHEREOF, the Lessor and Lesses have executed this Lease on the day, month,
and year Indicated below.

LESSOR: LESSOR:

716 WEST FOURTH AVENUE, LLC 716 WEST FOURTH AVENUE, LLC

By its Manager: By its Member:

Mark E. Pfeffer Date Robert B. Acree Date

Manager Member ;

Tax dentification No.: 46-3682212 :
Business License No.: 423463 '

LESSOR:
718 WEST FOURTH AVENUE, LLC

By its Member;
Mark E. Pfeffer Alaska Trust UTAD 12/28/07

Alana Williams Date i

Its: Trustee i
LESSEE: :
STATE OF ALASKA 1
LEGISLATIVE AFFAIRS AGENCY

Representative Mike Hawker  Date
Chair; Alaska Legislative Council
Procurement Officer

CERTIFYING AUTHORITY Al () AS TO FORM:
L o 14973
Date

Pamela A. Vami Date Legal Counsel
Executive Director
Legislative Affalrs Agency

Page 2001 22
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CERTIFYING AUTHORITY APPROVED AS TO FORM:

Pamela A. Varni Date Lsegal Counsel Date
Executive Director
Legisiative Affairs Agency

STATE OF ALASKA
THIRD JUDICIAL DISTRICT

THIS IS TO CERTIFY that on this day of 2013, before me the undersigned
Notary Pubiic in and for the State of Alagka, duly commissioned and swom as such, personally
appeared, MARK E. PFEFFER, known to me and to me known to be the individuai named in and
who executaed the above and foregoing Lease on behalf of 718 WEST FOURTH AVENUE, LLC,
and who acknowledged to me that they had full power and autherity to, and did execute the
above and foregoing Lease on behalf of and as the free and voluntary act and deed of said
organization, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal
the day, month and year first above written.

Notary Public in and for Alaska
My commission expires:

(s AL
STATE OF )

) ss.

d? Mar pd=o )

i

(\W ﬂTHIS ISTO CERTIFY that on this _ /9 day ofmm(, 2013, before me the undersigned
Notary Public in and for the State of Alaska. duly commissioned and swom as such, personally
appeared, ROBERT B. ACREE, known to me and to me known to be the individual named in and
who executed the above and foregoing Lease on bshalf of 716 WEST FOURTH AVENUE, LLC,
and who acknowledged to me that he had full power and authority to, and did execute the above
and foregoing Lease on beha# of and as the free and voluntary act and deed of said
organization, for the uses and purpcses therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal
the day, month and year first above written.

% /
Notary Publk_: in and for Alaska
WENDY K. AVEDISIAN My commission expires: _MLL
Cummission @ 1883053
Nolary Pyblic - Celifornia
Manposas County
My Comm. Expires Jun 4, 2014
Pags 21 ot 22
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STATE OF ALASKA )
) ss.
THIRD JUDICIAL DISTRICT )
THIS IS TO CERTIFY that on this / iﬂ' day of ., 2013, before me the undersigned Notary

Public in and for the State of Alaska, duly commissioched and swom as such, personally appeared, MARK
E. PFEFFER, Xnown to me and to me known to be the individual named in and who executed the above
and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowtedged o me that
they had full power and authority to, and did execute the abova and foregoing Lease on behalf of and as the
free and voluntary act and deed of said organization, for the uses and purpeses therein mentioned.

IN WITNESS WH@\“m%munw set my hand and affixed my notarial seal the day,
SN,

menth and year first above %

THIS IS TO CERTIFY that on this day of __. 2013, before me the undersigned Notary
Public in and for the Siate of Alaska, duly commissioned and swom as such, personally appeared,
ROBERT B. ACREE, known to me and to me known to be the individual named in and who executed the
above and foregoing Lease on behalf of 718 WEST FOURTH AVENUE, LLC, and who acknowledged to
me that he had full power and authority ta, and did exaecute the above and foregoing Lease on behalf of and
as the free and voluntary act and deed of said organization, for the uses and purpeses therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the day,
month and year first above written.

Notary Public in ang for Alaska

My commission expires:
STATE OF ALASKA
SS.
THIRD JUDICIAL DISTRICT

- —

THIS IS TO CERTIFY that on this / q‘-ﬂt day of SM 2013, before me the undersigned Notary
Public in and for the State of Alaska, duly commissidned and swom as such, personally appeared, ALANA
WILLIAMS, known to me and to me known to be the Individual named in and who executed the above and
foregoing Lease on behatf of MARK E. PFEFFER ALASKA TRUST UTAD 12/28/07, and who
acknowledged to me that she had full power and authority to, and did execute the above and foregoing
Lease on behatf of and as the free and voluntary act and deed of said organization, for the uses and
purposes therein mentioned.

IN WITNESS WHE| %“l’"éwflv /unto set my hand and affixed my notarial seal the day,
month and year first above, A
JM 'c'.

2.
£) X z y W

S [NOTARY: B [fluy B Somdton

E ﬁ_}’UBL{C_,"x— S Notary Biblic in and for Alaska

%%)%_%ég@* My confmission expires: ___/2/ .1‘0'3

Zr I
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Wymug

STATE OF ALASKA )
) ss.
THIRD JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the HT" day of g%la_*bz 2013, before me, the undersigned ;

Notary Public in and for Alaska, duly commissionad and swom as such, personally appeared i
REPRESENTATIVE MIKE HAWKER, known to me and to me known te be the individual named
in and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Lease as
the free and voluntary act and deed of his principal for the uses and purposes therein set forth.

IN WITNESS WHEREQF, | have hereunto set my hand and affoced my notariatl seal the

day, month and year first above written.

) = SHAWNA TRAUGHBER

(R e | CQWZWW
- p Notary Public in and for Heeka—-W){oMl

My commission expires: lo Z[glan g

STATE OF ALASKA ) :
) ss. !

FIRST JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the day of 2013, before me, the undersigned ,

Notary Public in and for Alaska, duly commissioned and swomn as such, personally appeared :
PAMELA A VARNI, known to me and to me known to be the individual named In and who i
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF f
ALASKA LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the

foreqoing instrument as the free and voluntary act and deed of her principal for the uses and }
purposes therein set forth. !

IN WITNESS WHEREOQF, | have hereunto set my hand and affixed my notarial seal the i
day, month and year first above written.

Notary Public in and for Alaska
My commission expires:

FOR RECORDING DISTRICT OFFICE USE ONLY: ‘
No Charge - State Business i

After recording return to:
Tina Strong, Supply Officer
Legislative Affaire Agency
State Capitol, RM 3
Juneau, AK £9801-1182
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STATE OF ALASKA )
) ss.
THIRD JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the day of , 2013, befere me, the undersigned
Notary Public in and for Alaska, duly commissicned and swom as such, personally appeared
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the individual named
in and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregolng Lease as
the free and voluntary act and deed of his principal for the uses and purposes therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the
day, month and year first above written.

Notary Public In and for Alaska
My commisslon expires:

sTate oF AM1Ss0mr )
Cowerby of Jackp, ye

THIS 1S TO CERTIFY that on the _{ 9 day of Mzma. before ms, the undersigned

Notary Public in and for MUbri,duly commissioned and swom as such, personally appeared
PAMELA A. VARNI, known to me and to me known to bs the Individual named In and who
exacuted the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF

MHes lca LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the
foregoing Instrument as the free and voluntary act and deed of her principal for the uges and
purposes therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the

day, month and year first above written.
e OF e o Notary Public fh and for A Sroae -,

Jackson
M 58l s 0348/ ko
wmw. 2018 y commission explires 3-8/

FOR RECORDING DISTRICT OFFICE USE ONLY:
No Charge - State Business

After recording retum to: !
Tina Strong, Supply Officer

Legislative Affairs Agency !
State Capitol, RM 3 '
Juneau, AK 88801-1182
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Exhibit A —
LIO Architectural Plans
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PFEFFER DEVELOPMENT 716 W 4TH AVE. Renovation

09.17.2013 ' ANCHORAGE, ALASKA

STRUCTURAL ENGINEER . DEVELOPER
4 RED PFEFFUR DEVELOPMENT,
4300 6 BTREST OUITE 307 4Z3 G GTREET, GUITE 210
ALADKA 90303 ARGHORAGE. ALOXA
Ph: 007.862 339 Fax 007 681 5310 P 007 648 4644 Fax 007 048 4058

MECHANICAL ENGINEER | CONTRACTOR 7 TEAM LEAD .
RBA ENGINEERING, HC. CRITERION GENERAL. INC.
2522 ARCTIC BOULEVARD, BUITS 200 T30 COMMERCIAL DRIVE
P 007.276.0821 Fax Wm_i'ﬁ: H #mmm“ﬂﬁ%m
ELECTRICAL ENGINEER | ARCHITECT
£IC ENGINEERS hpiy archBecty
7 OLD SBEWARD HYWYY ' 425 Q STREEY, GLATE 800
mmmn‘nzf-muﬁvﬁ‘: : #w:“f“" F-%’“fﬂ?
New LIO Lease Exhibit 1, page 31 of 104

000230



STAMP

€l

[k

PFEFFER DEVELGPMENT
L1.0. RENOVATION
Anchormgs AK

1

New LIO Lease

Exhibit 1, page 32 of 104
000231




T
HT
3 i NOLLYAON3Y ‘01 B E
5 Papyas - qdy i B i __: mA

AV sBesopuy

© 9 0 900 0oFTT

TR

- ._ “m |_._\=|-_I.|l _._|-_.Ir.|*l.-|

RN i
SRR |

BRI =

A AN N
_ N : H

1 ' ' 1 1
| | | 1 | } I

|
_Mﬁ- mm

s
-m_._m_.“l mﬁ

n.mh:J
ﬁm

-mml_ g

»
)

Exhibit 1, page 33 of 104

New LIO Lease

000232



-0
=

W eimopuy
g SR 8 NOLLVAONTY 011
o ININGOBA3A Y3433

@~ —— I I R O A I [~
SO ] T B I i

Ho- . il | S S S S
[} ] ' ' 1

LI LA I IR S Iz

LAY 0 | O AN E— — _

._.
SRS Dot I I W S I
8 _Jm_. EIHIERGIE

(Z)FLOORH.AN-LEVELO

000233

Exhibit 1, page 34 of 104

New LIO Lease



STAMP

§ Ll

m_

P23 -]
zo_._.<>o=wm 011
P ~m %E rowvmayon

FLOCR PLAN - LEVEL 8

000234

Exhibit 1, page 35 of 104

New LIO Lease



¥v abainipuy
NOWVYAONTH 0N
INIMAO A0 ¥34434d

9 [ Eﬁﬂm

L A1 NY o SNITAS GAI0T 498

TININSSVE - NV D4~ 30 S219T1538

Exhibit 1, page 36 of 104

New LIO Lease

000235



STAVP

G 60 @ 0990 © ® & @, . .66 600 O

Co— e

£

~
@

& kob

;

©

@

®

L.L.O. RENOVATION
Anchorags AX

PFEFFER DEVELOPMENT

McATER M
PBSORES Tk *
2 RFFLECTED Cru DG P.AN - 1EVEL 2 B 0 ConL TA T W MMM MSOLT S,
S AL _ CWINeS _AWILS" LA KN UG § LUl
WIFT EFFCRNT  ATOUT

New LIO Lease Exhibit 1, page 37 of 104
000236



3

=

: = AT

ei%u_l_liﬁ_l

_ 8.N<..|_ NOLLWATTS HLHoN\ ¢ zo:<>uﬂ|:._m.&m®
TS @/.lm _ I [ _ I _ _ I | _ I
r =)f St T M T= D S 70 B A ot
3 ) : L UTEEL i | = _AM_“_- . "
N i T N Y T
IS SEEEES LA | H—H—
ﬁ m ;&Jnlml “ “— h i |“ iSn =3 \nm .,Tnn, “ 0
=) ﬁ b r ) . — — o ]
izl i | e _
MW W e.uﬁﬂln -w w ‘" e S b Inl -t —
3 i [ if i (R N i
= S&H — ] s I i et v el b 4 0 —
o~ s _ . S R __
1 1 1 _, ) I} 1 | ' ]
o, < i S ORI i DL | . —
i =— e _ _ S I | I [ | 1
” ) | \ 1 . ' I N f
3| e | RN oo i A |
T _ T - |
o o4 - | - m -+ esg—- bbb I —
0 _ T _ . T L = S=i-csoe
- | = | e
T +
q 1

_%J@

&

®

>

656

O~ -

b bbb

m@

o
| ey S o oy it e | o}
=

e
ONID31 VIHILVA BGEIGS |

Exhibit 1, page 38 of 104

New LIO Lease

000237



" P i
; @ “ NOLLYAGNZY 0T 'f " ’E
1 0
Dm0 23 nillith Ji

TYPYYY

¢
ﬂﬂ{ TEEE e
r__ﬂi, 1

Loy
P Ty ———

%?'%\\‘\\\.h

New LIO Lease Exhibit 1, page 39 of 104
000238



8
B

-Ii'
batl|th i

" HOD HO4 L0 -S4 TRNINA 3543

it
"
i {

;
b

1

.:.Iﬁ V
NOLLYAT3 LSV3

¥V abaipuy

_
B A

_

|

|

i

_

INTAJONIAIC Y34434d

NOHYACNTY ‘01

qdy &Eﬂﬁdm

e

3 "
1000239

BN

I

Exhibit 1, page 40 of 104

ANIOIT IVIHALVW HOLa

New LIO Lease



LEGISLATIVE INFORMATION OFFICE RENOVATION
WEST 4TH AVENUE

LEGAL

ORIGINAL TOWN SITE SUBDIVISION; LOTS: 2 AND 3A
LOT SIZES COMBINED: 0.7 ACRES

ZONE: B28

BLOCK: 40LOT 2 W39.5' (712 W. 4TH AVE))
LOT SiZE: 5,135 SF

TAX CODE: 002-105-26-000

GRID NO: SW1230

BLOCK: 40 LOT 3A (716 W 4TH AVE)
LOT SIZE: 25,994 SF

TAX CODE: 002-105-49-000

GRID NO: SW1230

IBC 2009, [FBC 2009, |FC 2009
c — USE AND OCCU YC FICATION

304.1 ASSEMBLY GROUP A-3, BUSINESS GROUP B, TENANT STORAGE ROOM GROUP S-1

CHAPTER 4 - L DETAILED REQUIREMENTS BASED ON USE AND OCCUPANCY

405.3 AUTOMATIC SPRINKLER SYSTEM. THE HIGHEST LEVEL OF AN EXIT DISCHARGE SERVING
THE UNDERGROUND PORTIONS OF THE BUILDING AND ALL LEVELS BELOW SHALL BE
EQUIPPED WITH AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE WITH
SECTION 903.3.1.1. WATER-FLOW SWITCHES AND CONTROL VALVES SHALL BE SUPERVISED IN

ACCORDANCE WITH SECTION 903.4.
c - GEN BUILDING
TABLE 503 ALLOWABLE BUILDING HEIGHTS AND AREAS
OCCUPANCY: A-3/8/5-1
CONSTRUCTION TYPE: TYPEIIA
BUILDING HEIGHT:
5 STORIES
+ 1 PER HEIGHT INCREASE {504.2)
6 STORIES

ACTUAL BUILDING HEIGHT 6™ LEVEL FLOOR 64'6"
+20 FEET INCREASE (504.2)

BUILOING AREA: A-3/B/S-1 (GROSS)
11,140 SF BASEMENT
11,549 SF FIRST FLOOR _ 5
1 [A11076.01 Qlﬁ',
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7,968 SF FLOORS 2-6

1659 SEMECHANICAL PENTHQUSE
64,188 SF ACTUAL GROSS

508.1 BUILDING AREA MODIFICATIONS
ALLOWABLE AREA=37,500+(37,500X.75]= 65,625 SF/FLOOR (OK)
LF=[363.75/363.75-.025]X 30/30=.75

TABLE §08.2.5 INCIDENTAL ACCESSORY OCCUPANCIES
MECHANICAL ROOM - 1 HOUR OR PROVIDE AUTOMATIC FIRE-EXTINGUISHING SYSTEM.

508.2.52 NONFIRE-RESISTANCE-RATED SEPARATION AND PROTECTION. WHERE TABLE 805.2.5
ALLOWS FOR AUTOMATIC FIRE-EXTINGUISHING SYSTEM IN LIEU OF 1-HOUR FIRE BARRIER
INCIDENTAL ACCESSORY OCCUPANCIES SHALL BE SEPARATED FROM THE BUILDING BY
CONSTRUCTION CAPABLE OF RESISTING THE PASSAGE OF SMOKE.

TABLE 508.4 REQUIRED SEPARATIONS OF OCCUPANCIES
NO FIRE BARRIER OR HORIZONTAL ASSEMBLY CONSTRUCTED IS REQUIRED BETWEEN:
A-3, B AND S-1 OCCUPANCIES.

CHAPTER 6 - TYPES OF CONSTRUCTION
TABLE 601 FOR TYPE Il A CONSTRUCTION

PRIMARY STRUCTURE: 1HOUR

BEARING WALLS EXTERIOR: 1 HOUR

BEARING WALLS INTERIOR: 1 HOUR

NON-BEARING WALLS EXTERIOR: 1 HOUR AT GREATER THAN OR EQUAL TO 30 FEET (TABLE
602)

NON-BEARING WALLS INTERIOR:  OHOUR

FLOOR CONSTRUCTION: 1HOUR

ROOF CONSTRUCTION: 1HOUR

CHAPTER 7 - Fi D SMOKE PRO ON ]

TABLE 705.8 MAXIMUM AREA OF OPENINGS
EAST WALL AT PROPERTY LINE: NO OPENINGS PERMITTED

EAST WALL AT SETBACK: 25% GREATER THAN &' TO 10
WEST WALL: UNLIMITED

NORTH WALL: UNLIMITED

SOUTH WALL AT ALLEY: UNLIMITED

708 SHAFT ENCLOSURES

2 [A11076.01
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708.4 FIRE-RESISTANCE RATING
2 HOUR FIRE-RESISTANCE RATING (6 STORY BUILDING)

708.14.1 EXCEPTION 4. ENCLOSED ELEVATOR LOBBIES ARE NOT REQUIRED WHERE THE
BUILDING IS PROTECTED BY AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE
WITH SECTION 903.3.1.1 OR 903.3.1.2.

715 OPENING PROTECTIVES

TABLE 715.4 FIRE DOOR AND FIRE SHUTTER FIRE PROTECTION RATINGS:
FIRE PARTITION OR CORRIDOR WALLS:

1 HOUR ASSEMBLY RATING: % HOUR MINIMUM

2 HOUR ASSEMBLY RATING: 1.5 HOUR MINIMUM

FIRE BARRIERS:

1 HOUR ASSEMBLY RATING: % HOUR MINIMUM

2 HOUR ASSEMBLY RATING : 1.5 HOUR MINIMUM

715.4.3.2 GLAZING IN DOOR ASSEMBLIES: IN A 20-MINUTE FIRE DOOR THE GLAZING MATERIAL
IN THE DOOR ITSELF SHALL HAVE A MINIMUM FIRE-PROTECTION-RATED GLAZING OF 20
MINUTES. NFPA 257 ORUL 9.

TABLE 715.5 FIRE WINDOW ASSEMBLY FIRE PROTECTION RATINGS:

FIRE BARRIERS WITH GREATER THAN 1 HR.: NP

FIRE BARRIERS WITH 1 HOUR RATING: % HOUR MINIMUM
FIRE PARTITIONS WITH % HOUR RATING: 113 HOUR MINIMUM
FIRE PARTITION WITH 1 HOUR RATING: 3/4 HOUR MINIMUM
PARTY WALLS: NP

716 DUCTS AND AIR TRANSFER OPENINGS
TABLE 716.3.2.1 FIRE DAMPER RATING: 1.5 HR. MINIMUM DAMPER RATING FOR PENETRATIONS
OF 3HR. OR LESS FIRE-RESISTANCE RATED ASSEMBLIES.

CHAPTER 9 - FIRE PROTECTION SYSTEMS
803 OCCUPANCY B/S-1: AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE WITH

SECTION 903 SHALL BE PROVIDED.
905.3.1 REQUIRED INSTALLATION. CLASS | STANDPIPE SYSTEM WILL BE INSTALLED PER
EXCEPTION 1.
e "j']'ﬁ'ib?i?ﬂm“‘ e e et £ e e o e £ et et e e e e
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906 PORTABLE FIRE EXTINGUISHERS
TABLE 908.3 MAXIMUM TRAVEL DISTANCE TO EXTINGUISHER = 75 FEET

907 FIRE ALARM AND DETECTION SYSTEMS
907.2.2 GROUP B/S-1. FIRE ALARM SYSTEMS AND SMOKE ALARMS SHALL BE PROVIDED.

907.2.9.1 MANUAL FIRE ALARM SYSTEM. IS PROVIDED ALONG WITH A AN AUTOMATIC
SPRINKLER SYSTEM AND THE OCCUPANT NOTIFICATION APPLIANCES WILL AUTOMATICALLY
ACTIVATE THROUGHOUT THE NOTIFICATION ZONES UPON A SPRINKLER WATER FLOW.

c 0-M $S

1004 OCCUPANT LOAD (USABLE)

BASEMENT: 9,806 SF A-3 891 SF/15=60 OCCUPANTS (EGRESS WIDTH .2 X 60=12"
MINIMUM)

B 3,631 SFH00=36 OCCUPANTS (EGRESS WIDTH .2 X 36=1.2"
MINIMUM)

MECH 1,393 SF/300=5 OCCUPANTS

S-1 3,561 SF/300=12 OCCUPANTS

LEVEL 1. 10,374 SF A3 3,227 SFN15=215 OCCUPANTS (EGRESS WIDTH .2 X 215=43"
MINIMUM)

B 6,179 SF/100=62 OCCUPANTS

MECH 308 SF/300=1 OCCUPANT

S-1 660 SF300=7 OCCUPANTS

LEVEL 2-6: 8 6,964 SF /100=70 OCCUPANTS X 5=350 OCCUPANTS
(EGRESS WIDTH .3 X 70=21° MINIMUM PER FLOOR)

ROOF: PENT 1,442 SF/300=5 OCCUPANTS

TOTAL BUILDING OCCUPANT LOAD=753

TABLE 1016.1 EXIT ACCESS TRAVEL DISTANCE:

B/S-1 300 FT SPRINKLERED

A 250 FT

TABLE 1018.1 CORRIDOR FIRE-RESISTANCE RATING:

AB/S-1: 0 SPRINKLERED

1018.4 DEAD END CORRIDOR:

B/S-1: 50 FT SPRINKLERED

A 20 FT SPRINKLERED

S P T Al kA A s = & SR P & e e b e e+ W Y e LM MLt W N,k W ks meme s
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TABLE 1021.1 MINBAUM NUMBER OF EXITS. 2 REQUIRED
1022.1 ENCLOSURES REQUIRED EXIT STAIRWAYS ARE CONSTRUCTED IN ACCORDANCE WITH
SECTION 707. THE FIRE-RESISTANCE RATINGS ARE 2 HOURS.

CHAPTER 11 - 1B
DUE TO THE EXISTING CONDITIONS OF THIS 1969 BUILDING, NOT ALL ACCESSIBILITY
COMPCNENTS FOR NEW CONSTRUCTION CAN BE ACHIEVED.

1104.1 SITE ARRIVAL POINTS: THE BUILDING IS ACCESSIBLE FROM ARRIVAL POINTS ON THE
EXISTING SITE.

1105.1 PUBLIC ENTRANCE: THE ENTRY POINTS ARE ACCESSIBLE.

1105.1 PUBLIC ENTRANCE: MODIFIED ACCESSIBLE ELEMENTS ARE PROVIDED ON EACH FLOOR.
DUE TO EXISTING STRUCTURAL LIMITATION NOT ACCESSIBLE ROUTES AND CLEARANCES ARE

ACHIEVABLE.
CHAPTER 29 - PLUMBING SYSTEMS
TABLE 29802.1 MEN WOMEN REQUIRED  PROVIDED
753/2=37T M&W
BUSINESS
WATER CLOSETS
1 PER25 FIRST 50 2 2
1 PER 50 BALANCE 7 7
TOTAL 8 "A(3) 9 IMIW IMITW
URINALS (.67% OF WC'S)°A 6 6M 9M
LAVATORIES 5 5 SM5W 15M16W
DRINKING FOUNTAINS 8 7(+ WATER
SERVICE
STATIONS)
SERVICE SINK 1 5
._.ﬂmgﬁi,ﬁmgdi«., i b oot R e e o o e e ‘
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LY - Arrhitoctural Narrative
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Conference Areas

Elevator Labby - level one

Elevator Lobbles — typical fioars

Cffice Sultes
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Tollet Rooms

Acoustical Requirements

Over-all Energy Efficiency

el
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Exhibit A —
LIO Civil Narrative
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Legisiative Information Office, Anchorage, AK
Concept Civil Narrative
07/03/2013

CIVIL NARRATIVE

The proposed project Is located within Municipality of Anchorage Grid SW1230 and will occupy Lots 3A
and Lot 2 W39.5°, Block 40, Original Subdivision. The properties are zoned B2B by the MOA. The two
lots combined are approximately 0.71 acres and are currently occupied by a restaurant/bar, 7-story
building, and a two-level parking area. As part of this project, the two lots will be combined, the
restaurant demolished, and the 6-story office building remodeled and expanded.

It Is expected that construction of the new Legislative Information Office (L10) will also include major
sidewalk and alleyway improvements.

Site preparation will include the following;
¢ Complete demolition of the existing Anchor Pub, with exception of the east wall.
*  Approximately1,800 sf existing sidewalk along 4™ Avenue.
» 2,000 sf existing asphalt in alleyway.

Excavation and Backfjl|

The existing foundation material is suitable for foundation support. Excavation and backfill will follow
the recommendations of the geotechnical report that is being prepared for this project by Northem
Geotechnical Engineering — Terra Firma Testing.

Water Service
An 8" cast iron pipe (CIP) water main is located in the alley to the south of the properties, approximately
10-feet below the road surface. An existing 6 DIP water service extends into the alley behind the LI1O.
An existing 4" CIP water service connects the Anchor Pub to the 8™water main in the alley. Both existing
services will be abandoned at the main.
A new 6" water service will be connected to the 8” service line entering the new addition. All water
system components will be based on the Municipality of Anchorage Standard Specifications and Details.
Water system improvements required for this project will likely include the following:

« Abandon the existing water service connections to the main.

+ Installation of 12 If new 8" service connection to the 8" cast iron main.

¢ Installation of a new Private Fire Hydrant on property. NFPA requires that the FDC Is located less

than 100° from the nearest fire hydrant.
o Installation of 10.5 If new 6™ water service from the hydrant leg to the structure.

S
An existing 12" Vitrified Clay (VC) sanitary sewer main is located in the alley, at approximately 8 to 10-
feet below grade, AWWU is planning to upgrade the existing sewer pipe in the fall of 2013 using a Cured
In Place Pipe (CIPP) rehabilitation method. Coordination with AWWU will be required to inform them
which connections will need to be reestablished. All wastewater from this area is treated at the John M.
Asplund Wastewater Treatment Facility in Anchorage. All sanitary sewer system components will be
based on the Municipality of Anchorage Standard Specifications and Details.
Sewer system improvements for this project will likely include the following:

* [nstall 4’ diameter sewer control manhole on property in loading area.

o Install approximately 28 LF of 6™ PVC sewer service.

Storm Water System
Currently, storm water is collected on the roofs of the existing structures and directed to the municipal
storm drain system via roof drains.

!’
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s  Verify current roof drain location and size.

= If size and location is acceptable, connect new structure roof drains to existing roof drain.

a Ifthe size and location of the existing roof drain piping is not acceptable, install an additional 125
If 12” CPEP in the alleyway and al Type | Manhole near the south west corner of the LIO.
Connect new roof drain to the new manhole.

Site Access
The property will be easily accessible to pedestrians, bicyclists, automabiles, and service/ emergency
vehicles. The existing surface lot and underground parking are to remain. Sidewalk and alleyway
improvements are planned along 4® Avenue and in the alley to the south of the properties. A loading area
is planned on the south side of the building adjecent to the alley to accommodate truck loading, dumpsters
and an emergency generator.
Site Access improvements for this project will likely include the following;:

¢ 1,000 sf of heated sidewalk along 4th Avenue

e 2,000 sf asphalt replacement in alley

G hnical Considerai
A subsurface investigation of the project site by Northem Geotechnical Engineering — Terra Finma

Testing is underway. Four borings are to be drilled and samples taken from various depths to ¢lassify the
surrounding soils. A geotechnical report will be prepared which will include recommendations for the
following:

o Excavation & Fill Placement

e Utilities

s Pavement

* Foundation Design

Required Developmerit Pemmits
‘The following is a list of development permits that most likely will be required from the Municipality of

Anchorage to construct the new L10 Development.
« Municipality of Anchorage (MOA) Right-of-Way Permit
MOA Storm Water Site Plan Review
MOA Grading, Excavation, and Fill Permit
MOA Building Permit
AWWU Private System Water & Sewer Service Permits

Barking
Existing onsite parking is available for up to [03 spaces. Upgrades to the existing garage consist of new
lighting, paint and a secure basement level with access control.

Q
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Exhibit A —

LIO Mechanical Narrative
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PROJECT NARRATIVE
LIO Anchorage State Legislative Office Building Renovation

Deslan Parameters;

The latest adopted version of the following codes and standards as amended by
the Municipality of Anchorage are currently applicable for this project:

Intemational Mechanical Code
Intemational Fuel Gas Code

Uniform Plumbing Code

Intemational Building Code
Intemational Fire Code

NFPA 13

SMACNA - Shest Metal Design Standards
National Electrical Code

Americans with Disabilifies Act (ADA)
ASHRAE/NES Standard 90.1
Intemational Energy Conservation Code

The design parameters listed in this document may be considered a working
document as well. As the design progresses the parameters in this document
may be revised as a result of changing technology, payback analysis and/or
feedback from the owner.

anical & n;

All existing mechanical and plumbing systems will be demolished from the
building. Remodel work will provide all new plumbing systems from the main
AWWU ttilittes in the alley; and will be installed completely new to support the
new building addition and existing structure. All existing heating and ventitation
systems will be completely demolished from the building and will be replaced
with new efficient systems.

Eire Protection:

As this is a design build project the sprinkler contractor will work with @ NICET
licensed sprinkler designer to provide design and installation of the sprinkler
system. It is anticipated that a standard wet-pipe sprinkler system complying
with NFPA 13 will be provided throughout the facility. A dry-pipe sprinkler system
may be necessary to protect canopies or overhangs if they are built of
combustible construction.

C:\Users\KKakizaki\AppData\LocalMicrosoft\Windows\Temporary Internet
Files\Content.Outlook\KLTXS4MA\L3141 LIO Mechanical Narrative-Final Without
High Rise.docx

New LIO Lease
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Page 2

The building height of 110’ to the mechanical panthouse level in combination with
the avallable water pressure at the site is very close to needing a fire pump to
supply adequate pressure to the sprinkler heads at the top of the building. The
need for a fire pump will need to be analyzed by the sprinkler designer to
determine if piping can be sized to meet site conditions. Static water pressure is
approximately 60 PSI; avallable flow at the main is 2,438 GPM at 20 PSt
residual.

A single sprinkler riser will be acceptable since the bullding is less than 52,600
square feet per floor. Dry standpipe risers will be located in the stalrwell exit
enclosure{s). One dry pipe will need to extend through the roof for fire
department access.

A suitably sized fire department connection line will be routed from the sprinkler
riser to near the building's main entry. Sprinkler piping will need to conform to the
requirements of NFPA 13.

Plumbing:

New LIO Lease

The new water service and sprinkler riser will be located in the basement and
first floor mechanical room adjacant to the South alley to support both domestic
water and sprinkler systems, The requirement for a fire pump (if necessary) will
drive space constraints and locations as the design moves forward.

it is anticipated that a 8° water service will be provided for the bullding. The
domestic water system will be separated from the sprinkler system by a double
chack back flow prevention device in accordance with requirements of the UPC.

Due to the height of the bullding a domestic water pressurization pump package
will be necessary to provide adequate pressure for plumbing fixtures in the upper
floors. A variable speed controlled multiple pump package wiil be specified to
service the upper floors. The basement and lower levetl floors will oparata using
city water pressure and will be piped separate from the domestic water booster
pump. The domestic water service will also include a backflow preventer. All
domastic water piping will be specified to be Copper, CPVC or PEX piping.

The new sanitary sewer service will enter the building from the South alley. The
pipe will be 6° diameter and enter the building above the floor level of the
basement. The basement plumbing fixtures will drain to a duplex lift station that
will pump the sanitary waste up to the level of the incoming sanitary sewer ine.
The lift station will be located in a dedicated room that Is ventilated continuously
at 5 air changes per hour. Sanitary piping will be specified to be cast iron no-hub
or copper, drain waste and vent (DWV). ABS and PVC can be considered for
areas that do not have retum air plenums, or noise concems.

w
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Page 3

New LIO Lease

Domestic hot water for the building will be provided using two separate water
heaters. One water heater will be located in the first floor area and supply the
lower floors that operate using city water pressure. The second water heater will
be located in the mechanical penthouse and will serve the fixtures that operate
using the domestic water pressure booster pump. Water heaters will be gas fired
sealed combustion high efficiency equipment. A hot water recirculation system
will be required to provide hot water to plumbing fixtures located on each floor.
Water will be stored in the tank at 140 degrees and will be routed through a
tempering valve prior to distribution to the rest of the building. The distribution
temperature will be adjustable but we recommend a 115-degree temperature.
Tempering valves with the appropriate ASSE listing will be utilized at public
tavatories.

New plumbing fixtures will be installed throughout the facility. All the existing
fixtures will be demolished. The new plumbing fixtures will be specified to
include water and energy saving devices and will incorporate vandal resistant
features to prevent tampering. New floor drains will be installed where required.
All new floor drains will be equipped with trap primers as required by code. In
addition to the new restroom groups, each legislative office floor will include a
kitchen sink, dishwasher & hydration station and refrigerator. Single stall shower
rooms will ba provided in the basement for the small locker and exercise
equipment areas.

New exterior, frost-proof hose bibbs will be provided for both the new addition
and existing portion of the building. Hose bibs will be installed around the
extorior of the building at approximately 150' intervals or specifically where
needed for clean-up or irrigation for planting. Hot water and cold water hose bibs
will be installed in the toilet rooms where Janitor rooms are not located adjacent
to the toflet rooms.

New rainleader piping will be installed to support the new roof drains and
overflow drains serving the facility. The roof drains and overflow drains will
connect at the roof and tie into the primary storm drain fines inside the building:
an overflow scupper will be instalied where the bullding storm sewer leaves the
building in accordance with Handout Number 39 of the Municipality of Anchorage
Building Safety Divislon.

The existing gas meter bar has several gas meters that serve various buildings
on the block. The final location of the gas meter(s) and service to the bullding(s)
that are cumrently supplled from the South alley will need to be coordinated with
Enstar and the various building owners.

Elevator sump pumps will be necessary; current code requires 50 GPM capacity
per elevator car. The Municipality of Anchorage is currently preparing a policy
that may allow 50 GPM capacity per elevator pit; this will be evaluated during the

design process.

4o
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Euel Systems:

New natural gas piping will be provided to supply the boilers, water heater, and
the rooftop HVAC unit on the roof. Due to the length of run from the meter
location to the roof it is anticipated that a medium pressure gas piping system will
be designed to limit the slze of the gas piping. The location of the medium
pressure gas piping will need to be coordinated with the architecture. Enstar has
restrictlons on the use of medium pressure gas piping within a building. The gas
piping may have to be enclosed in a decorative chase or be routed exposed up
the exterior of the building. The gas meter will be provided with a mechanical
operated earthquake valve to shut off gas in the event of a significant seismic
event.

In addition the gas meter and gas piping that was recently installed for the
Verizon generator located on the roof of the building wil need to be addressed in
the remodel similar to that described above (for new gas plping to the
boiler/HVAC system).

The packaged standby generator will be provided and specified by the electrical
enginesr. The generator will include a double wall subbase fuel storage tank
with the unit for fuel storage.

Heating;

New LIO Lease

The new boiler system will be installed in the existing penthouse mechanical
room. The heating system will include two (2) sealed combustion high efficiency-
modulating bolters. Two In-line mounted clrculating pumps with varable
frequency drives will supply heating water to the bullding.

Depending upon the selected boilers; piping will be either a paralle! pipe design,
or a primary/secondary piping arrangement with a boiler pump. The hot water
supply temperature will be reset based on outside air temperature. The outside
air reset schedule will increase supply hot water temperatures during peak
heating season operation and decrease hot water supply temperatures to
minimum levels during shoulder and summaer seasons.

The building will be heated with fintube radiation. The fintube wili be located
continuously along the perimeter of the building to provide warmth where the
heat is lost through the exterior wall. Entryway terminal heat transfer equipment
will be cabinet unit heaters; storage rooms and penthouse areas will utilize
hydronic unit heaters. Perimeter fintube and the terminal heating units will
provide heat to the bullding during unoccupied hours when the air-handling units
are off. Hydronic heating colls will be installed in each of the VAV boxes to
provide tempering of supply air and supplemental heating for occupant comfort.
Fintube, terminal heating equipment, and heating coils will be oversized to

P&\“\ﬁ
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operate with 140 degree F water to allow the high efficiency boilers to operate at
condensing temperatures throughout the year.

A direct retumn heating system will supply the terminal heating equipment. The
plping mains will be routed vertically in the ventilation shaft and tee off at each
floor to serve fintube, unit heaters, and VAV box colils. Heating coils and terminal
heating equipment will be provided with 2-way valves to take advantage of the
variable speed pumps. Isolation valves will be provided at each floor where
piping exits the shaft for maintenance and isolation for remode! work.

The primary heating system will utilize water with inhibitors for corrosion
protection and stabllization a chemical feed and test station will be Incorporated
into the design. Glycol water systems are not necessary for the building as the
rooftop HVAC unit has gas heat and there will be no heating coils exposed to
treezing conditions.

Yentilation:

The ventilation system for the building will consist of a new packaged, gas fired,
electric cool, direct expansion HVAC rocftop unit. The air distribution system will
be designed to conform to ASHRAE Standard 62.1 to ensure good indoor air
quality. CO2 sensors and outside air intake volumetric measurement sensors
will be employed to ensure adequate ventilation rates. A post construction, pre-
occupancy ventilation purge of the bullding is planned to remove indoor air
contaminants produced by off gassing of new construction materials.

The building ventilation system will be variable air volume (VAV). Medium
pressure supply air ductwork will be routed from the rooftop HVAC unit to each
floor using a ventilation shaft. A combination fire/smoke damper will be required
where the supply duct penetrates the shaft wall. The ventilation shaft will also
provide the path for retumn and rellef air back to the rooftop HVAC unit. Retum
air openings complete with combination fire/smoke dampers and sound lined
albows will be provided above ceiling at each floor to allow return air to transfer
into the shaft. The space above the T-Bar ceiling on each floor will be a retum
air plenum.

Sound control is important betwesn legislative sults. As such the walls will go full
height for each of the suites and the comidors. An air transfer opening with a
sound lined transfer boot will be located above the ceiling at the entry door of
each suite to allow return air to transfer to the space above the corridor ceiling
and back to the ventilation shaft.

The VAV system will be sized to cool the bullding using 55 degree F supply air in

the ductwork distribution system. The VAV system supply air temperature will be
reset based upon the air temperature required to cool the hottest rcom. The alr

i
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handling unit fan will modulate up or down as needed to meet the required
demand load. The fintube radiation will be controlled with the local VAV box and
colil in sequence to maintain a comfortable space temperature.

Air distribution will include multiple types of inlet/outiets for the various building
areas. Flow bar style diffusers are anticipated for the legislative offices and
common areas supply air. A combination of flowbar and 4-way throw diffusers
will supply air to the remainder of the spaces. A combination of eggcrate and bar
grilles are anticipated for return and exhaust.

The packaged rooftop unit will include relief fans to ensure air tumover during
economizer operation. Thae rellef fans will include a variable frequency drive to
allow capacity modulation to maintain a +0.05" (adjustabie) pressure differential
between the indoor and outdoar.

The main restrooms rooms, break rooms, janitor closets and other similar spaces
in the facility will be served by a roof mounted variable speed domex exhaust fan.
The exhaust fan will be scheduled to operate during the owner's
occupled/unoccupied schedule. Ductwork will be slightly oversized to allow the
addition of exhaust requirements in the future. This will atlow exhaust
madifications by simply rebalancing the system.

Communication closets and AV Room areas will be provided with a dedicated
cooling exhaust air fan with transfer air duct to maintain space temperature. The
exhaust fan will draw air from the occupied space and discharge the air into the
retum air plenum above the ceifing. A close on rise thermostat will start the
exhaust fan when temperature rises above set point and shut off the fan when
the set point is achleved. The dedicated exhaust fan will be capable of 24/7
cperation allowing cooling of the communication closets when main building alr
handling units are shut off during unoccupied modes.

The lift station enclosure room located in the basement will include a dedicated
exhaust fan that is extended to discharge to the exterior of the building. The fan
will be sized to provide a minimum of § air changes per hour and will operate
continuously.

{T Room Coolina;

The IT room will be provided with two completely redundant cooling systems.
Each cooling system will be sized to meet 100% of the cooling load (plus some
expansion) to aliow back-up should one unit fail. This will also allow one unit to
be taken down for service without affecting operation of the IT Room computer
equipment.

Each cooling system wiil be specified to include humtdification and
dehumidification capabifity to maintain the space between 30% and 50% relative
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humidity. Condensate will be pumped (or drain by gravity if possible) to an
indirect waste location in the facility.

Each cooling system will Include a remaote dry cooler and duplex pump package
to provide free cooling when outside alr temperatures are suitable. The dry
coolers (or a single two circuit dry cooler) will be located in the adjacent parking
garage. Glycol piping will extend between the dry cooler(s) and the cooling units
in the IT Room to transfer rejected heat from the IT Room to the exterior. During
winter operation a cooling coil in the unit provides cooling. During the summer
the heat rejected from the operating compressors is rejected to the exterior using
the drycoaler.

The system will utilize a 50/50 mixture of propylene glycol and water and will
includa a glycol fill tank and expansion tank. (deleted “air separator.” We don't
typically.install alr separators on dry coolers)

Soowmelt:

sulati

New LIO Lease

The owner Is providing snowmelt for three areas of the building: the front
entry/sidewalk, the South rear entry/loading area and the parking garage ramp
for safety and reduced snow removal and icemelt use. This will reduce
maintenance of high traffic areas in the bullding. The first two areas can be
combined and supplied from a single snowmelt boller located in the first fioor
mechanical room located at the South end of the building. An alternate approach
under consideration will be to provide a heat exchanger and snowmelt pump at
each snowmelt location and provide the energy for melting snow from the main
boiler system that supplies the building.

If a separate bolter is used It will be a gas fired sealed combustion high efficlency
boiler. The boiler will supply heat into a snowmelt piping distribution loop that
extends to each of the snowmelt areas. A snowmelt distribution manifold will
supply tubing loops at each snowmelt location. Snowmelt tubing will typically be
5/8° diameter located 6° on center (over insulation) but embedded in the slab.

A stand alone Tekmar controller would operate the distribution pumps and
enable the boiler in sequence to melt snow in the two locations. A snowmelt
sensor located In each of the areas can be employed to automatically start/stop
the system and control idle mode between snowfalls.

The building wlll be designed in accordance with LEED concepts. Insulation for
piping, ductwork, and equipment will be in accordance with the International
Energy Conservation Code (IECC). Supply air ductwork located in the retum air
plenum above the ceiling plenum will require insulation. Insulation will also be

i
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installed on the air separator, as well as valves/ydronic apecialties larger than 2°
diameter.

Controls:

New LIO Lease

A microprocessor based direct digital control (DDC) system will be specified for the
facifty. The control system will be performance specified by the engineer to mest
the sequence of operations listed in the contract documents. The control system
will be specified to be a Trane Tracer Building Automation system,

The control system will include a full graphics package to allow point and click
access for control of mechanical system.

The boiler system will be specified to include a package boiler controller. The
boller controller will communicate with the building DDC system to provide alarm
information only.

The rootop HVAC unit and VAV boxes can be provided complete with Trane
Tracer controls to seamlessly integrate into the DDC network. The main building
exhaust fan would also be contolled by the DDC system.

Remaining equipment such as unit heaters, cabinet unit haaters, communication
closet exhaust fans, will be controlled with standalone elactric/electronic controls
that do not require connection to the DDC system.
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ELECTRICAL AND TELECOMMUNICATIONS DESIGN NARRATIVE
LIO ANCHQORAGE STATE LEGISLATIVE OFFICE BUILDING RENOVATION

Scope of Work Basls of Design

Deslgn and construction of the facilities will comply with the latest publications identified under the
References section. In addition the apparatus, equipment, materials, and instailation will conform to the
standards of the National Electrical Manufactures’ Association (NEMA), Underwriters’ Laboratories, Inc.
{UL)*, the Institute of Electrical and Electronic Engineers (IEEE), the llluminating Engineers Society {IES), and
the Occupational Safety and Health Admiristration (OSHA). *All electrical devices and equipment will be
listed by an acceptable certified testing laboratory.

The design will include calculations supporting the designed fault interrupting capacities, calculations
supporting the total connected building load, panel loads and estimated bullding and pane) feeder voltage
drops.

The electrical design and construction will include, but Is not limited to:

Maln distribution switchboards consisting of metering equipment and overcurrent protection for
distribution and branch circuit panels.

Feeders to distribution and branch circuit panels.

Branch circult panels for power, lighting, HVAC, etc.

Branch circult wiring systems for equipment, lighting, duplex receptacles, appliances, motors, motor
starters, etc., as required.

Wall switches, duplex receptacles and other wiring devices.

All hangers, anchors, sleeves, chases, support for fixture, and electrical materials and equipment.

Interior lighting fixtures, controls complete with all lamps.

Wiring and connections to atl equipment furnished by the owner.

Exterior lighting and controls.

Telecommunication system.

fire Alarm system with monitoring of sprinkler system.

Door Access.

CCTV System.

Cable TV system.

International Building Code (I1BC)

International Residential Code (IRC)

tilumination Engineers Soclety (IES) Lighting Handbook

NFPA 101 Uife Safety Code

NFPA 70 - NEC National Electrical Code

NFPA 72, National Fire Alarm Code

TIA/EIA 568A, Commercial Building Telecommunications Cabling Standard

TIA/EIA 5688, Commerdial Bullding Telecommunications Wiring Standard

TIA/EIA 569A, Commercial Building Telecommunications Pathways and Spaces

TIA/EIA 600, The Administration Standard for the Telecommunications Infrastructure of Commercial

Buildings

TIA/EIA-606

TIA/EIA 607, Commercial Bullding Grounding and Bonding Requirements for Telecommunications q] H] l}
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Design and construction of the facility will comply with the latest publications identifled under the
References section. In addition the apparatus, equipment, materials, and Installation will conform to the
standards of the National Electrical Manufactures’ Association {NEMA), Underwriters’ Laboratories, Inc.
{UL)®, the Institute of Electrical and Electronic Engineers (IEEE), the Iluminating Engineers Soclety (IES), and
the Occupational Safety and Health Administration {OSHA).

*All electrical devices and equipment will be listed by an acceptable certified testing laboratory.

Power Distribution

Electrical Service

The current service is a 208V 3 Phase 1200 Amp. It is planned to replace the existing electrical service with a
new 2500 Amp 208 Volt or a 1200 Amp 480V 3 phase service depending on which proves more cost
effective. Verizon has existing equipment an the roof which must remain functional during the remodel.
The load Is 200 Amp 208V single phase and Includes a natural gas fire generator.

Service Equipment - Maln Distribution Switchboard

Service entrance equipment will be dead front construction, equipped with drcuit breakers and sized to
accommaodate 125% of building load. The bufiding loads will be metered at the service entrance equipment.
Meter will be digital and equipped with communication port for future remote energy monitoring. The
digital meter wil! provide as minimum voltage and amps each phase, KW/KWH demand, KVA and usage.
Meter provided will be equipped with an output connection to transmit the signal to a remote location via
telephone lines at a later date. Transient voltage surge suppressor will be provided at the service
equipment. Surge suppressor will meet the requirements of IEEE C62.41 and be UL listed and labeled as
having been tested in accordance with UL 1449,

Standby Power
A 150 KW standby power generator is planned to be installed on the alley side of the building. Generator to
be installed in a weatherproof enclosure. An Integral sub base fuel module will be provided in the unit.

A single 600 Amp 4 pole automatic transfer switch with distribution for the elevators, telecommunication
equipment In each telecom room, heating equipment, partial lighting and misc power receptacles deemed
critical.

interior Electrical Power Distribution

Complete interior electrical distribution system will be provided as required by the National Electrical Cade.
Voltage drop will be In accordance to National Electrical recommendation. An electrical room will be
provided on each floor. Each floor will be provided with a 480Y/277V lighting panel and two 208Y/120V
power panel for receptacles etc. Qutlets in all office suites will exceed code and will placed on office suite
demising walls perpendicular to exterior walls to accommodate at least four workstatians per office.

Panelboards

All panels will be sized for the load served plus 25% spare capacity and 15% space. Only boit-on circuit
breakers wiil be used. All panels located in finished areas will be recessed and all panels and condults
located in unfinkshed areas will be surface mounted. Separate electrical rooms will be provided to the
greatest extent possible and on each floor of multi-story buildings.

Conduit and Raceways

P’N“’
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All interior wiring in the bullding will be run in conduit. Raceways will be specified of the type sulted for the
applications and locations. Raceways Installed for future systems will indude pull wire. To the maximum
extent practical, conduit will be Installed concealed in all areas except utility spaces.

Conductors

Conductors will be copper. Conductor #12 or smaller will be solld. Conductor #10 or larger will be stranded.
Al bullding wiring {line-voltage between 100-600 volts) will have type THHN, or XHHW 75° C (167 ° F)
insulation and be rated at 600 volts unlass some other type Is specifically required for a particular
application. Power conductors will not be smaller than #12 AWG.

A separate insulated grounding conductor will have green color or marking insulated and be sized and
installed per NEC requirements, In all secondary, distribution, feeder and branch circuit conduits.

Bronch Circuits for Receptacle and Ughting Circults
Lighting and convenience outlets will be run on separate cireults. Dedicated circuits for loads greater than
50% of the circuit capacity will be provided.

Clircuits for computers and electronic devices will be designed to have a dedicate neutral and the panels and
transformers rated accordingly.

Devices

All duplex receptacles will be 20 amp, 125 volt, three pole grounded type specification grade duplex
receptacles NEMA 5-20R are acceptable unless type of equipment requires different configuration. Impact
resistant plastic plates will be provided for boxes and devices. Ground fault interrupt (GFl) type duplex
receptacles will be provided In tocations as required by the NEC and provided with weatherproof device
plate covers at exterior locations. At least one GFI receptacle will be provided in each restroom and janitor's
closet. Arc-fault circuit interrupter protection will be provided In accordance with NEC.

Provide the minimum power outlets required by NEC but not less than a duplex outlet on each wall. In office
and administration areas provide double-duplex receptacles at each location and near a data outlet.

Ughting
Exterjor Lighting

General
All lighting shall comply with the recommendations of the lllumination Englneering Soclety of North America
(IESNA). All exterlor site and area lighting will be LED.

interior Lighting
General
flumination levels will be in accordance with the recommendations of the latest IHuminating Engineering

Soclety (IES) Lighting Handbook.

The lighting systems will be designed to provide comfortable visibility conditions having adequate intensities
for the safe and effective accomplishment of the tasks to be performed. The finish and color of room
surfaces will be coordinated with the lighting system design to reduce glare, increase light utilization, and
attaln an acceptable brightness ratio recommended by lluminating Engineering Society (IES) Lighting
Handbook. Light sources and fixtures will be selected to provide the most efficient and economical system
practicable. Lineal fluorescent and compact fluorescent lighting will be provided as the primary source of
illumination. Lighting calculations will be based on the actual finish material reflectance or a maximum of

iy
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80% for celling, 50% for the wall and 20% for floor whichever Is lower. Light fiture schedules including lamp
type, voltage, wattage, type of mounting, manufacturer name and catalog number will be provided.

All conference rooms will include 5% dimming ballast.
Refer to architectural reflected ceiling plans and catalog cuts for additional information.

Ughting Control

Control switches for general room lighting will be located at room entrances and other locations for control
of lighting fixtures and systems. Typically, rooms with more than one door will have three or four-way
switches as required.

Emergency Lighting System

Emergency lighting will be provided per NFPA 101. Emergency lighting will be designed as an integral part of
the fadility lighting system, and will be Incorporated as part of the system lighting fixture. As a minimum,
emergency lighting will be provided for building corridors, stairs and common areas.

Exit Signs
Exit signage will conform to NFPA 101. Exit signs will be glass green edge light emitting diode {LED).

Grounding

Provide a bullding grounding electrode system consisting of a ground ring, metal underground water pipe,
buiiding structural steel, concrete encased electrodes, and copper clad steel rod electrodes. A ring ground of
#1/0 AWG bare copper buried within the building foundation interconnecting to a 3-meter minimum length
ground rods and foundation every interior/exterior corner 2 meters from the bullding.

All fine voltage circuit wiring will contain a separate bare or green insulated grounding conductor. Conduit
raceways will not be utilized as the only grounding method. A min #6 AWG copper will be provided from
service equipment ground to main telecommunication closet per TTA/EIA 607 requirements.

Other Requirements

Mechanical Connections

Mechanical connections for mechanical equipment. See mechanical narrative.
Provide option to provide power for fire pump as sized by mechanical engineer.

Conference Rooms
Conference rooms will include wall flat screens with network connections, laptop Interface, video
conferencing and power/telecom under the conference tables.

Ughting In conference room will be dimmable.

Seismic and Testing Requirements
Deslign, cakculations, and testing of all seismic requirements for electrical and communications equipment
shall be provided. All electrical equipment shall be tested in accordance with applicable specification for
each type of equipment. Testing shall Include any required factory testing, field testing, and operating
testing. As a minimum, testing shall include, transformers, wiring, switches, light fixtures, circuit breakers,
contactors, and head bolt outlets.
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Telecommunications (Volce and Data)
Cat 6 horizontal Telecommunication cabiing system will be provided with all cables routed back to dedicated
telecommunication room on each floor.

Vertical Telecommunication system will include 200 pair copper volce cable and 24 strand fiber optic riser.

Distribution will be design in compllance with ANSI/EIA/TIA standards. The telecommunications system wlll
be complete and include the telephone/data and cable system backboards, punch down blocks, and all
assoclated raceways, cable tray, jhooks, outlets and cabling.

Equipment racks shall be floor mounted 19 inch wide. Pravide minimum 50 foot-candle lighting level and
minimum two dedicated 20-ampere 110 volt power branch drcuits In the communications room. A wall-
mounted telephone near the entry door of each main communications rocoms will be provided.

Cable tray will be used for interfor distribution of com systems.

Provide 24 port, rack mounted fiber optic patch panel with coupling plates and ST connector ports
Distribution of fiber optic cables throughout the new bullding will be by others,

Copper cable distribution shall be 4-pair 24 AWG, 100-0hm unshielded twisted pair (UTP) in 1 inch conduit.
All copper palrs and fiber optic strands shall be terminated and tested. Copper connectors will be EIA/TIA
Cat 6 B-pin/8-position Insulation displacement terminations wired per T568B. Fiber optic connectors will be
EIA/TIA “SC” type 568SC. A minimum of two 8-pin modular RJ45 type connectors will be provided in each
outlet box. In finished areas standard outlet boxes will be 4-11/16 x 4-11/16 double gang electrical box with
the faceplate flush with the wall surface. In unfinished areas the outlets shall be surface mounted.

One outlet In each main mechanical and electrical room of the bulldings for officlal communications.
Communications outlets will be provided in all private offices, platoon offices, conference rooms. Number
of outlets wlil be per the requirements of the RFP In each area.

Cable TV (CATV) System
Cable television connection will be provided to all buildings. Service will be coordinated with GCl. Each

office suite and conference rooms will include outlets.

Fire Alarm

The building will be equipped with an addressable fire alarm system with a fire alarm panel and dialer panel
A remote annunciator will be provided at the building entrance.

Access Control System

Door access control system wlil be required for approximately 20 doors. System to be compatible with
existing State of Alaska systems at other facllities.

CCTV Security
A CCTV system will be required with an assumed 20 cameras with recording DVR’s for a 2 week period.
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Exhibit A —
LIO Reflected Ceiling Plans
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Exhibit A —
LIO Structural Plans Narrative
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Legislative Information Office (LIO) Building Renovation
Structural Narrative

08-28-13

Existing C .

The existing legislative information office building is a 7-story (6-story + | -story basement) building
located in downtown Anchorage, AK. No as-built or original canstruction drawings are available for this
building. All the information below is based on data accumulated in the field and assumptions based on
typical construction techniques.

The existing gravity-resisting system starts with concrete on metal deck floors, supported by steel bar-
joists. The floor decks are typically 1.5-inch metal deck with concrete topping between 3.5 and 4.5
inches thick for a total average thickness of 5.5-inches, The roof uses the same deck and concrete as the
floors. The typical floor and roof framing are steel bar joists spanning in the north-south direction
between girders. The joists are 14 to 18-inches deep, spaced at 24-inches on-center, and span 20 to 27-
feet The girders and columns supporting the steel bar joists are steel wide-flange moment frames
oriented in the east-west direction and are located in seven lines spaced over the length of the building.
The girders are 24-inches deep (W24) and the columns are 14-inches wide (W14).

The exterior walls on the east and west sides are 8-inch thick cast-in-place concrete shear walls for the
full height of the building. On the north side, the wall consists of a precast and glazing system. On the
south wall, the exterior wall is a panelized exterior system similar to an exterior insulated finishing
system (EIFS).

The basement floor is 12-feet below the first floor and is a concrete slab on grade that is 2-feet below the
grade of the parking garage on the west side, and 3.5-feet below the basement of the Anchor Bar on the
east side. Large grade beams run north-south along the sides of the building supporting the 8-inch
concrete walls above and the columns along Grids A & C (east and west sides).

At the southwest comer of the first floor, a concrete vault (used by the previous bank tenant) anchors the
comer of the building. The first floor is 21-feet tall, while the other stories are 12.75-feet tall. The roof
has two penthouses on top; one toward the north end for the elevator; and one on the south side for the
mechanical units. In addition, a cell-phone antenna has recently been added on the roof between the
penthouses.

The existing lateral system is separated by direction. In the east-west direction, the lateral system is steel

moment frames, with W14 columns and W24 beams at each numbered grid. The connections between

the beams and columns are referred to as "Pre-Northridge Welded Unreinforced Flange, Welded Web"

connections (Pre-Northridge WUF-W). These connections weld the top and bottom flange, as well as the

web, of the beam to the column flange. These welds have exhibited low ductility behavior during past

seismic events in California over the last 20 years. These types of connections have now been prohibited

by the building code without specialized detailing to make them more ductile. Ductile behavior is \ (‘\ lg

Ol
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New LIO Lease Exhibit 1, page 69 of 104
000268



important in buildings, because preventing collapse of buildings after an earthquake Is a function of not
just the building's strength, but also its ductility.

In the north-south direction, the lateral system is concrete shear walls on the east and west sides. When
originally built, these walls were solid for their entire length. In a previous renovation, windows were cut
in these walls to bring daylight into the building. No calculations are available for the renovation, so it is
unclear whether any strengthening measures were undertaken to verify or enhance the capacity of the
perforated shear walls.

Proposed Renovation

(The proposed renovation consists of removing the Anchor Bar from the cast side of the building,)
(removing the east and west concrete walls from the existing building, and removing the existing north)
(elevator and stair core (along with the northern penthouse). When these items are removed, the east side)
(mddition will be in-filled with a new meeting and hearing space on the basement and first floors, and a six)
(story elevator and stair core on the north end.)

During the demolition process, new shoring will be required along the northem edge of the Anchor Bar
(along 4th Ave) and on the eastern side (adjacent to the existing building) to retain the basement and
foundation excavation for the new building, which is expected to be 15 to 16 feet deep. This shoring will
likely consist of steel piling with lagging between piling and will be permanent.

Since the usage and loads in the existing building are not changing, the gravity load resisting system in
the existing building is adequate for the new gravity loads and only needs to be modified where the north
core stairs and elevator are being removed. The gravity system in the new portion of the building will be
tube-steel and wide-flange columns with wide-flange beams. The new floor and roof framing will be
concrete on metal deck and supported by wide-flange beams. The foundation of the 6-story tower portion
will be a thick concrete mat foundation (approximately 3-feet thick) and with the remainder of the new
addition being founded on Isolated concrete footings.

The lateral-load resisting system in the existing building is being completely revised in this renovation.
The moment frame connections in the east-west direction are inadequate under curmrent codes, and the
concrete walls in the north-south direction are being removed to atlow for new curtain wall. To replace
the lateral system, new buckling restrained braced frames (BRBF) will be added in both the existing and
new portions of the building. Since the entire system is being updated, the new and existing portions of
the building will be combined and no seismic joint will be used. BRBF's are an advanced braced frame
system that equalizes the braces capacity in both compression and tension, which creates a more balanced
response to seismic forces and creates a significantly more ductile response. These braces will be welded
and bolted to the existing and new steel frames in three bays in both the north-south and east-west
directions.

el

New LIO Lease Exhibit 1, page 70 of 104
000269



ETABS

Retd Middleton, inc

HZ4%84 H24X84 HEX15 H:b.be mHléXZG H156X26
13 6 2 T N AR
H16X26
R skeler [35 |B 3 3
> Q P=c Q > >
& =1 = |53 ]
= xfx| ;._.; o x ::--Iag
' &
| Hoaxss H24X84 "»f;’i}'t’ H24X5S | Hiexze
% T} Todm |9 |70 Je& [é!
= 0 ho 0 ~ ‘o 0
< 3, o8l 8 § & 8§
=Ties T SRl B 3 = 1
x x = = = x 197
w2484 W24XB4  WBXES 24X5S HIgX26
3 Ht th HH—h ﬁs
R 3 13 25 {ad7{as |72 |5 (52 |59
s S skl gl 3| 2| 5| 8| 8
B 3 SRk 2| | 3| 3| 3| B8
= = = 4 = = = x = x
. H24X84 H24X84 Wi | waduoa
T4 (73 Y% (837487 j74 ‘9593 |57
= = ~0 ~O -0 ~a ~ ~0
™ <3 (] o o~ o
z z SR| 8| 3| ¥} B ]
= =X =4 =x =z = 4 x b= 4
e Waaxa4 | Waaxas xis | . | ueqwa
- 3 T 1954 [847daa |77 |78 55
% & SBI S 8§ ¢ &
T g SR| ¥ 3| 3| B 3
= = m = 4 x = p 4 - 4 x
) H24X84 W2axed  Wixls | | wodusa
1 T“’ a5z 'ae7989 80 BI 53
r&__‘ ™ ~0
%3 = =
x = x
L veges | wewes _
il T 9 17

ETABS v8.7.4 - File: LIO-v2.0 - August 20,2013 1107
Ptan View - LEVEL 2 - Elevation 405.9996 - Kip-in Units

New LIO Lease

Exhibit 1, page 71 of 104

000270



ETABS

H14X37

o 3 i
<
¥,
=z
P 4
4
&
>
=
=4
,'.S )
g
>
b
=
.--6

H14X3%

W24X84

H24X8 HBX IS

W16X26

W 16X26

Reld Middleten, Inc

ETABS v0.7.4 - Flile: LIO-v2.0 - August 28,2013 11:08
Plan View - MAIN ROOF - Blevation 1171 - Kip-in Units

New LIO Lease

4
L i $ m
16 Tugt12{ 24 44 48 43 &7 *e2
. W16X26
= FIREED 94 [
> | | > o Q
= o] Y| = = & ©|ui1sx2s
= e & |7 *er <tioo
& g
H24X84 W24Xp4 | méx W24X55 +rmax5
14 16| 11324« 69 78 (868 61
o
>
[-~) ~0 ol O O ~0 ~0 0
S, SIS 281 8| 8§ Slua=
= 53| 58T 5| %= _?_:yé_-
= x| x| xf= = = x 97
Hz4%84 W2axpa | wix _ [H24xss -
13 117 114[21s8 827186 72 95 92 59
s 3
< >
= ]
= 3 x
H24XB4 W24x84
37 12 33 [
8 S 3 3
e = ] 5
x = x x
H24X84 H24X8¢
34 I H 19
] S 3 2
> < > g
= = © S
= = = x
H24%84 H24X84
4@ T 5 18
} S| Wixeg| Wiaxws| 3
- —— ~0 ]
4 (42 243 2
H21X68 H21x68
k7 9 36 17

D{Sz\\ 0

Exhibit 1, page 72 of 104

000271



Reid Middleton, inc

PENT ROO-
MeIN ROOT

WBX 1S  WigX2s Hi6X26

A24x84

W24X84

ETABS

~0 I ~- o ~ -
- ) — ] - )
[} i Ll [¥9) t wd (]
> > > > > > w)
[) wd wd wul [} -t <L
- ) ) - - — [=a]
= B/7EX9XFGCH L B/ X9%9EGH
Z e
= =
3/EXyXYSaHY 7L XXy SBHIZEXYXYSBHE /L XIXYSSHE /L XYXYESH /U XOXPSSH o [H/L XYXYSSH
3 3 3 % 3 2
= N=S = = = ?..v = .
., —. . .
e | % pragrei | o DS m%%@ 271 X21
4 £ 3 br% opa° w| ‘oo o 0
EAA N e, N e N
8/ () 2 o3 2 % ©
quwm L), N = Au+ﬂo+ = b\% = &J+J = > =
o) .ww.,* /m"unu %.ﬂ% ] D\b*w
| T sl = =
94X2Z 1M | GoxZIME | 9exziee| 94X21%<| BZIXZik BIx2iv <] @eixgin
AT SR YS CITColt G5 CAY ol B4 TN ol TS TY o GELXEY | gl Xpin
2 < A & = >~
> > > - > >
- e < < - ~
oy o~ o~ ™~ o o
= =< - i - =
PLXPIM | RLXPIM | BAXPIM ) bLXPIV | bIXDIN GOXEIN GriXyiN
= 2 = - b o
> o bt > Pt >
- ~r - e < i >
[aN] NG st ™~ o o~
= = = = = = H
[ZA 62111 FLXDIiM bexXpi [ ZACN 4 PLXBIN AR CAN! i w_sm XM

000272

63 67
Exhibit 1, page 73 of 104

68

14 912 24 44

- Kip-in Units

ETABS vi.7.4 - Fila: LIOv2.0 - August 28,2013 11:05
New LIO Lease

Eevation View - 1



ETABS

Reid Middlgton, Inc

~ (3 ] ™ o (sl (g}
< [=4] oo wd [ w2
PENT ROUF
H2¢X84 H24¥X84 WRX 15 H24X55 MAIN P00F
o
<r - e -l:-’\ %\‘5‘7 ~0
[ o~ o S ™ 'f';. o
= > = =< | g¥ g
= = g
= H2¢x84 = W24X84  HEX 5 U24%55 % I FUFl &
k(Y 12
- - < o ‘5‘\5‘_’4 .\fo\\ 0
o [ [ = Ay ) =28
> > > | f? Q} b
= hD hog -, c._.,") ™
* w21x84 = u21x64 PR 5 = LEVEL §
AN 16‘
. . \ S,
2 g NG
< A ¢ <
= = T A - o
= W2xg4 = H24x84  SHERY H24X55 LCVEL 4
&Y 2
. Y {
g g | N\ Q"-’/g
s S 2B N 2
= W2¢x84 = wzaxad kIS by 83219 = LEVEL )
RN 7
y 5 R
. . . > oy oY =)
- = )X e 3
= = = [ |52 ]
2 W2ixgd = u2axed  WExih weaxss NIBK26  (guEL 2
5. o) 0
& )
s N 2RI \& &/ 8 3
= = = = I o = 2
= = bl v &5 ™ 3
: x = X [= *® £ = o
! X
W24X91 H24X34 WEX IS HAIAS HI8X26 1L EyrL |
Es)
5 2 s 5
z 5 3% 3
= = = A\ aase
’ X = ol 9} BASE
5 3 17 114 2:58 8271869 72 985 92 59

ETABS v0.74 - Fllo: LIOV2.0 - August 282013 11:05
Elsvation View - 3 - Kip-in Units

New LIO Lease

[
0\\\"\\\17

Exhibit 1, page 74 of 104
000273



ETABS Reld Middieton. inc
™ (o9 B [ [
a [s2) (A ] I, (L]
PENT ROGF
. W2 IX6R < W2 166 MAIN ROOF
x J'} -Q\ i «
2| \&, &% 2
= 2 T =
x {14 = Ww21x68 7 iFVEl &
N 3y
g & Nz 3
~ ") > L
<l z :
= w21%68 O-C' w2ixes = LEVEL &
< J:f (,)\\ /. o)
ﬁ '{"‘4_ ) t~ [op]
s L S5 g
= A = wixes = LEVEL 4
\ 5
i & e 3
> X & e <
BN % =
3 E
= . W2 1X68 . W2I1xes = LEVEL )
< |\, S o
% G A% %
- 2SS = <
= WaJXa = uzixe =~ LEvEL 2
g;
>
-
=N =N
X
=
LEVIL
Z
A
.y BASE

I J?i 19 g 38

ETABS vB.7.4 - File: IO-v2.0 - August 282013 11:05
Elevetion View - 7 - Kip-in Units

New LIO Lease

T

Exhibit 1, page 75 of 104
000274



ETABS

ETABS v0.7.4 - Flle: UOv20 - Augusi 28,2013 11:08

B
LY -2 ' - Laal ~ l_- -
k- 4 « << -4 < -3 < <
ulx3e H14X30 H14%19 X8 41438 HI6X36
7 ©
3 g 3 g Nz, & g
z Z 3 2 A \&aE 3
= = 3 = = L/ = =
= uidxy = Misxzg  * Wiy = A = SNy wI5X14 =
VAN
3 3 X g NI N X
< bad € > > .1:? ﬁ >
= = = = g 53 < T
Tlowaxe Tl wia3g *| wiaxae F e S waw XF wignys =
NG N/
3 g T z 3IN\% & g
2 g o gl = T/ 3 b
= widx3g = iz ¢ Wiaxie - e = g T W16X26 =
N
o) < e ~ - .(D\ “&‘\j‘ e -
43 ~ ~ o~ ™~ o ~
2 2 3 % YR | E
< Wigxdg < wigx Waxm ¢ a0z 2 waae 16K 34 -
U
. - - - - N N -
2 = & = gl NG, &/5 S
- < < = - D/ T =
= Widxam W4 Hlaxwm = e W * WIAX A x
N kL
s o ,
x b x x Sl o 2
» F o 1 X e
T X g P % i
H] B x ko x
W14X 20 AN3e wi4xm w1546
; ¢ ¢ &
= = =
l T ¥ v
x =4 x
Y !
1 44 F 5 125 é

Elavaticn View- A - Kip-in Units

New LIO Lease

Exhibit 1, page 76 of 104

Reid Middiston. Inc

PENT RDOF

HAIN ROOF

LEVEL &

LEVEL §

LEVEL 4

LovioL 3

LEVEL 2

LEVIL

BASE

|
1y
i
i
Y —

c\\‘\“

000275



ETABS

Reid Middieton, Inc

o~ ~o w - - ~ ': -
(&) [ (=] ot J i oJ (=]
PENT ROOF
HI6%36 Hi6X34 W15X36 hIEXIE Wi6X36 H182%50 HAIN ROOF
7 N
™ < ~ = “; a:) w u-
b ~ ~ -~ - [N ~ ~
= pod < o L3 5\- Sm =1 »
= = = = s/ = = =
X vigxis = N Higxls gL uiexs = WIBX5H 1LeviL &
~ 4
i ) )
3 < z NN g g ,
g S 2 H5 2 5 3
Tl wiaxls T sz Tl owiexzs T wexae XF wienas T HIBXS8 T ypurL s
o ™
() < - < J; ) - -
2 & P gl N 5% S %
= s = s T s k4
= uisrls X wiexis = wiexs = e T wIgxds = Hi8X50 *[LEvEL 4
00/ Ny
2 g g 5| & N g I
> > > > | A = =
= = = =l = T
+J
< Wisxls - H1sX:6 ~* Wi6X24 = [NrEsT \ Wiekls ~* u13x50 “lirve 3
N
) -~ hg < S‘i.}‘ *',5\ hg -
A ~ ~ ~ Ry < ~ vy
I > < b % c;.- > »x »
= = = = 2, = = =
x WIAXIE = HigK3s T viaxls T ANfAe T wiexs = HIAXSA F leeveL 2
o *,
N Yho.
2 2 < 2 5 N = 8
=3 > o > :‘.; % » »x
= o ¥ * ¥ ¥ ¥
| x 3 = =g x x
[
: Hl4x30 Hidx10 4132 H14X38 H18X58 LEVEL |
: i o o A v o
x = = = )
= = < » >
< s b T =
x x x4 I x
v ) | ‘ BAsC
! 17 18 19 29 184 21 22 29

Blavation View - C - Kip-in Units

New LIO Lease Exhibit 1, page 77 of 104

000276



ETABS Reld Midﬂlemr_i. In¢

~ o - - - o~ : -
e A [ s L |59 e e
FONT nDOF
Hi6X26 W16X24 KAIN RUOF
NTFANGT Ed
gl & g g
T s 2
=45 3
=/ wisxzs XJ WIGXZE @
/3 " glieviL 6
~3 J\}- ‘q\ ;1
& \&. &/% 3
Bl Neg/= 3
= gz - wLsA26 § LIVEL §
VANS 2
o 2 Uy o Iu]
x| o A5 >
Ead * -9
S 13 ﬁ- 3
=5 HI16X26 NP HE6X26 £ LEVEL 4
&P A
2N\E, &£ 2
b &) O/ 2 3
X - 3
ol WNEZe < Ki6X26 S ioveL 3
P AN T =
Nl R N 2
= | ]
& 3
HIAXZ6 HiAYX74 7 wieos XY UIAX26 A eevey 2
E S 7
sl \& 2Ok 3
= G /= 3
5 R 3 ;
= w8/ = 4 é
R .
416336 WISX26 hobA2¢ H16326 LEVEL i
Z > ;
3 I
u}
Y i | ast i
3 78 7 55 I8 66 W 67 I
1
|
I
ETABS v0.7.4 - File: LIO-v2.0 - August 28.2013 11:08 -
Elevation Vlew - F - Kip-in Units
New LIO Lease Exhibit 1, page 78 of 104

000277



EXHIBIT B

qpq\“

P

New LIO Lease Exhibit 1, page 79 of 104
000278



[+] Task Name Duration Stan Firdsh Pradeosssorn
o Fib  Mar  Apr My
1 U0 Buliding 4C7deys  Tua 81713 Wad 1231714
2 Rnancing S8 daya Tus 7H3 FA TN
] Concept Design and Priding to AHFG Odays Tus T3 Tus 713 21
4 Laase Raty and Soops Discussions with Lagisisture Sdsys Wea7I013 FANZVIII
5 NTP to Design Build Yeam to prograss drawings Odays Fd 82313 Al &334
8 Desipn and Schedule Exhinits to AHFC 2days  Mon 826N Tuwo &27NI5
7 Adided Qarage Deck Prposal Sdna  Mon 42813 FAaN35
[} Deal Tean discusaion with Lagistshae Sdays Mon 2613 ThuSM13 4
9 Appratser Mostngs Odays  Mon 82813 The 513 4
10 Rnailre Doal Terms Gdxys Thu 98NS Thu &%M13 8
" Final Appraiss 1 days FigeNd Frio20M390
12 Exscuts Lanss gmencdment 0 doyn FA 2013 Fr 82013 11
1 Close on Anchor Pub Finacing 0 days P 2013 Fri@20n3 11
" Close an Anchor Pub acquisition 1cdy Mond2I43 Mon 8231312
15 Ciase on Construttian Loan Sdaya Mo /23N FARZTAI 1
18 Final Construction NTP 0 deya Fo2ZTh3 Fri9/2TH313
7 1Mdoys TwBN1NI P 27N
19 Design Kok-off meeting 1day Tw@NIN2? Tue 8NIA2
19 Gaatachnical and 15days  Wed 812110 Tus 7i2n3 18
20 15% Ossign cors end Ehell and T Scope 15days Wed GH2M3 Tue 7721318
4] 5t Sun Pricing 5 duys Wed 7AN2 Tus 7701320
2 days Wed7THNI Fo@/2na
2 100% Siruchrat Bulkng Design WMok Mon XY Fd10N2N135
24 85% Design core and shel Wdrys M&28AS A 1018135
s Temporury Raincation Bpace Design 0dma  Mon 02N el Q710 85845 dayn
- 5% Design cose and chedl Wdays Men PN Fd 1181323
o Added Garage Deck Oesign S0days Mon 102113 Fr1hone 2s
2 95% T Design 120drys Mo 02813 2N 22
2 11Sdays ben /3013 Frd 3714
20 Tomporery Spece T\ Permit 1S5days MoNGAOMA Fd 10181328
R Defnolllion Permit 10doys Mon tQR21/13 P 117171924
-] Structural Snell Pennit {nesded lof LIO Dema) 0days Mon tVAINY  Fd 1118323
] Care and Shell Pesmit MWdays Mon 11AINT FA 127204328
u T1 Pesmit 20¢ays Meon 21014 Fetannaes
b ] Garags Deck Permi 40days  Mon A4 FATHa LT
2 Construgtion 20days bon /3013 Wod 123114
v Build Qut Temporary Bpace Vdays Mon 12113 Wed 117201330
»n Raiocate Logisisture end LIO Sdays Thu 1721713 Moo 11381337
39 Bar Demnalition 10days  Mon 1113 A 11ASHIAN
40 Crane Mobileton 40cdays Mon©30M3  Fd 11/22H318
o LIO Buikiing Demo 4Odays Mon 1172513 Fd 1171440
42 Shoring on Bar Sts 1S days Mon 111813 Fd 120139
43 Foundafion construclon days  Mon 12813 Iz R
“ Stest/Sleamic At Sdayd  Mon 12813 Fil 221714 4188410 days
4 Site UtiGty Work- Buliiing foundation WDdaya  Mon 22414 Fi 32114 44
49 Exteror Skin/ourtain wal) days Mon 272414 Fd 5ME/14 44
47 Mombmng Rogfing/tnsulation WVdays  Mon 222414 i 3/21/14 44
48 ntaror Freming S5days Mon3HTA4 Fil 5/30/14 4758+ 15 dayn
49 Stalr Constauction Adays Mon V24N4 Fr 82114 47
S0 Etsctical Rough in 100daya  Mon INON4 Fit 7/28/14 4TSS+ 10 dayn
St Machenical Rough In 100days Mon 31014 Fd 772514 4T38+10 days
52 HVAC Rough in 100daya  Mon 31014 Fe 772514 4T88+10 dayn
53 Elwvator inataflation S0days  Mon 8214 FAa2ha 48
54 Site uillty Work - In ROW 30days ThuSASH4  Wed B20M4
55 QGarage Dack foundation and structural work: G0dayn T 826/14 Wod BN714654
68 Gypson Well board 80days  Mon 414 Fel 81714 4358+20 days
57 Garage Dack architectural, mechanical end slectricel GOdays Thu7M7H4  Wad 10814 5553+15 dayn
58 Interior Taping and Painting 40days  Mon 774 Fd /20714 56SS+60 days
5 Qna/Qyp Celiings i0days Mon Bi4r14 Fd 81214 58
60 Etectrica! Trim 105dsys Mon7/28M4  Fd 12151460
a Mochenion Trim 105days Mon7/28M4  F 12194 61
a Alloy Paving, Sidewslk concrety, Landscaping 2 deys Thu 9414 Wad 10/1/14 5585450 days
<) Floostng 45 days Non 1072014 Frf 12M18/14 G0SS+60 dayn
o4 Bevaxr finishes 10daya Mon 121H4  Fd 12712714 60S8+50 deys
] Casework Instal 25days Mon tIMTN4  Fd 12/15/14 6388+20 days
] Doors and Hardwar Zdays  Mon 1ATA4 Fd 1211814 63§S+20 days
ar Fintshes 76 dayn Mon 9/1/14  Mon 12/18/14 58
&8 Finel 2days Tum 12167114 Woed 121467
&8 Bubstantisl compistionCCO Odays Wed 12714 Wed 121711468
70 Tenart FFAE 10deys Thu 1218344 Wad 123114 €9
fal Tenani Occupanoy Odays Wed 12731144 Wed 123114 70
T2 Final Completion/CO Odaya Wed 1273114 Wed 123114 70
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D © TeskName Dumtion  Stan Frish e wes o e ons. 8
1 HO Interim Space Schodule 153days  Mon&/2/13  Wed 42714 - = e ——
2 Design 08days Mon@2M13 Wed 120104 S ———
3 @ immeciately avaiable space programming - 733 W 4ih Jdays  Mon@13  Wad /413 =
4 [3 immediately availablo space programming 425 G Street Tth fioo? 3 days Mon 9213  Wad 82413 [r= i
6 Meoting with LIO Statf to refine program 2drye  Thu®BA3  Frigkh) o
6 Refing Draft layout of LIO Space 3cays Mon@//13  Wed 9H1H3 '
7 Draft Layout of logisiature office spaco Sdays  MonOB13  Wed 8H1H3 ‘
8 Meeting with LID Staf! to Approve plan Odmp Wod ¥HAY  WedBN1N3 !
9 Permit Drawings - 733 W. 4th 1Scdays ThuBH2M3  Wed 10213 g e
10 Pormit Crawings 425 G Streat t5days Thu@1213  Wed 102113
1 Locate Other avaZable spaces for logisiative affices d0cays Thu10/313 Wed 13/2713 .
12 Draft Laycut - other avattabie epacaes t0days Thu 11/286M3 Wed 121113
13 Revigw Layout with Committe Sdeys Thu 1212113 Wed 1211813
14 Permit Drawings - other avallable spaces 30days Thu12n8M3  Wed 120014
\ 15 Permitn S0days Thutea3  Wed 2814
18 T Permht - 733 W. dth 2days  ThutOAN3  Fri 1041
17 TI Permit 425 G Stroet 2days  Thu 103 Fri 10413
18 T1 Permit - Other Available Spaces Sdays  Thu /3014  Wed 2/5M4
19 Construction 128days Mon IM/IN3  Wed 4214
20 ()0 Temp Space Constuction - TSI W4m 28dsys Mon1O/TN3  Frl 117813
21 (Temp Space 425 G Sireet Construciion’ 265days MonIVTN3  F11/8M3
2 (T Systema Set-up and Testing 733 W 4th and 425 G Suyost 7th floor fdays  Mon 11413 Thu 111418
2 1T Syatems miocation from Current Faclity 10days  Mon 11413  Fit 111613
2 Construction Legistature office epace other lacation 30days Thu2/a14  Wed 3MBMG
s IT Systems set-up and tasting - cther location 10days Thud20M4  Waed &2/14
26 Moving #9dsys Thu11N4N3  Wed 4214
7 Move_ LiO in to intarim Space) 2days  Fri 11183 Men 1111813
@8 (Comptste Vacsiian of exisiing LIO bullding Tdays  Fri1W1SN3 Mon 11/28h3
@9 (Some Legisiaitve Ofiices Available [n 733 W, 41 Odays Thu 114413  Thu 111413
30 Remainder of Lagistature offices avallable Odays Wed42H4  Wed 42h8
Task Snkstaierruss Extemnal Miestone v Marnua! Summary Rollup i
Spiit wrevrnsssen e, InBCHve Task Manual Summary Ty
Project: LIO Temp Space Schadule§- Milestone [ Inactive Mkestone Start-only C
Date: Thu &/16/13 ! Summary s  |ractive Summary Findsh-only p
Projact Summary - ~ Manug Task etttz  PrOgrass ]
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=
==
=
New LIO Lease Exhibit 1, page 83 of 104

000282



Octobar : November Decomber January February March Aprit
929 108 1013 1020 10727 113 11A0 1MAT7 11/24 121 128 126 1222 1220 15 112 1HO 128 2/2 2B 216 223 372 3D 3168 323 330 4%
— - —— —- - — - = L~ - — el g
S S — —— = e m

Task Chamesenu)  Extemal Mikestane v Manual Summery ROIP sz s
Spiit ket b e Inactive Task Manual Summary RESEeomy)
Project: LIO Temp Space Schedule-g- Milestone ® Inactive Milastone Startonly c
Date: Thu €193 Summary GEmm——CER  [nactve Summary Finish-only 3
Project Summary ———eee—,,  Manuat Task Cia—mtcocnagad) Progress ]
ﬂ Pagez
-
= -
-
New LIO Lease Exhibit 1, page 84 of 104

000283



EXHIBIT C

PROCUREMENT OFFICER'S FINDINGS UNDER
LEGISLATIVE PROCUREMENT PROCEDURE 040(d)

Introduction

The purpose of this document is to provide a written determination, in compliance with
Alaska Legislative Procurement Procedure 040(d), setting forth in detail the procurement
officer's determination supporting material modifications of the Legislature’s Lease of the
Anchorage Legislative Information Office dated April 6, 2004, recorded in Book 2004-
024411-0, Anchorage Recording District, Third Judicial District, State of Alaska,
amended March 3, 2009, renewed for the final one-year term on May 20, 2013, which
was previously competitively bid under RFP 391 and publicly issued on July 17, 2003,
(hereinafter "Lease"). The current Lease will expire on May 31, 2014.

The material modifications to the Lease that are the subject of this written determination
were authorized by Legislative Council, and by mutual agreement with the Lessor. The
material modifications to the Lease are amending the existing definition of "premises”
within Section 1 of the Lease, titled "RENTAL PROPERTY AND RENTAL RATE," by
adding the additional property commonly known as 712 West Fourth Avenue, which is
immediately adjacent to the existing leased premises at 716 West Fourth Avenue, and
amending other sections of the Lease as necessary to allow for the renovation and retrofit
of the expanded premises, including but not limited to, a transition to a triple net leasing
structure and changes necessary to accommodate renovation of the premises as described
in Exhibits A and B of the Lease.
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Background
il orization to Materiall di

On June 7, 2013, Legislative Council passed the following motions' related to the
Legislature's Lease of the Anchorage Legislative Information Office dated April 6, 2004,
recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District,
State of Alaska, amended March 3, 2009, renewed for the final one-year term on May 20,
2013, and which will expire on May 31, 2014:

MOTION - AMEND PROCUREMENT PROCEDURE: 1 move that
Legislative Council adopt proposed Amendment No. 12 to the Legislative
Procurement Procedure (40 to provide the limited ability for the
Legislative Affairs Agency, or a Legislative Committee, to materially
modify an existing lease that was previously competitively procured.

MOTION - AUTHORIZE MATERIAL AMENDMENTS TO LEASE: |
move that Legislative Council authorize the chairman to negotiate
amendments to lease 2004-024411-0 by mutual agreement with the Lessor

to remove the limitation of amending a lease that amounts to a material

! In addition to the moticns set out in the text of these findings, two additional related
motions were also passed by Legislative Council on June 7, 2013:

MOTION - LEASE EXTENSION: [ move that Legislative Council
authorize the chairman(to negotiate all the terms and conditions necessary)
{to extend Lease 2004-024411-0 pursuant to AS 36.30.083(a).

MOTION - ENGAGE AHFC {Alaska Housing Finance Corporation) AS
LESSEE'S REPRESENTATIVE: 1 move that Legislative Council
authorize the chairman to enter into a contract for payment not to exceed
$50,000, for AHFC to act as the Lessee's representative in negotiating an
extension to Lease 2004-024411-0, as amended to include 712 West 4th
Avenue, and to assist in managing the Lessor's compliance with the terms
and conditions of the Lessor's improvements, as described in the lease
extension.
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modification in paragraph 42; and to include 712 West Fourth Avenue,
with other terms and conditions necessary to accommodate renovations,
not to exceed the estimated cost of a similacrly sized, located and
apportioned newly constructed building as determined by the Alaska

Housing Finance Corporation.

Legislative Procurement Procedure 040, as amended by Amendment No. 12 and
authorized by Legislative Council as set forth in the motion above, added subsection (d),
which provides:

(d) A lease that was procured competitively may be materially modified by
amendment, and the material modification of the lease does not require
procurement of a new lease, if

(1) the reasons for the modification are legitimate;

(2) the reasons for the modification were unforeseen when the lease was

entered into;

(3) it is not practicable to competitively procure a new lease;

(4) the modification is in the best interests of the agency or the

committee;

(5) the procurement officer makes a written determination that the items
in paragraphs (1) - (4) exist, the determination details the reasons for concluding
why the items exist, and the determination is attached to the amerded lease; and

New LIO Lease Exhibit 1, page 87 of 104
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(6) the use of this subsection is approved by the procurement officer and,
in the case of an amendment for the lease of a legislative committee, by a majority

of the committee members.

etitiv i iremen
As previously discussed, the Legislature's Lease of the Anchorage Legislative
Information Office dated April 6, 2004, recorded in Book 2004-024411-0, Anchorage
Recording District, Third Judicial District, State of Alaska, amended March 3, 2009,
renewed for the final one-year term on May 20, 2013, was previously competitively bid
under RFP 391, which was publicly issued on July 17, 2003. Accordingly, under
Legislative Procurement Procedure 040(d), the Lease may be materially modified.

2 168 ation are Legitimate

U4t)(d i e M :
The decision to modify the Lease is consistent with the purpose of the present
Lease, which is to provide office space for the Legislature. These amendments do not
alter the essential identity or main purpose of the contract, and do not constitute a new

undertaking, and therefore are a legitimate modification of the Lease.

The property at 712 West Fourth Avenue is unique, since it is the only adjacent
space to 716 West Fourth Avenue available (o satisfy the Legislature's need for additional
space, and meets the essential requirement of keeping all the present legislative offices in
one building. (The addition of 712 West Fourth Avenue allows the Legislature to extend)
(its current Lease as provided under AS 36.30.083(a)) Given the uniqueness of the
property, and the fact that no other bidder would be able to provide space adjacent to 716

West Fourth Avenue, it would be a waste of private sector resources and legislative
procurement resources to competitively bid for the only adjacent property.
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The expanded premise will be renovated to meet the needs of the Lessee. In
accordance with the expansion of the leased premises, the renovation, and the Lease
Extension executed under AS 36.30.083(a), it is necessary to amend material terms of the
Lease. Without the modifications, the Lease would not be functional to govern the
premises. Given the uniqueness of the property and the ability of the Legislature to have
input in the design and function of the renovated building, a competitively bid
procurement would be impractical, inefficient, and ultimately, likely unsuccessful in
providing premises as suited o the needs of the Legislature.

Accordingly, medifying the Lease by adding 712 West Fourth Avenue to the
"premises" and by amending other lease terms to accommodate the expanded premises
and the Lease Extension under AS 36.30.083(a) does not subvert the purposes of
competitive bidding, and is a legitimate exercise of the Legislature's procurement
authority.

When the Lease was entered into for 716 West Fourth Avenue in 2004, it was
unforeseen that the Legislature would need significant additional space, or that the
infrastructure problems with the building would worsen, e.g., the exhausted service life of
the HVAC system and the water system, and the elevator failing to handle the demands
of staff and public use.

In 2004, based on the Executive Director's Office's best assessment, there were
approximately 54 legislative staff working in the building. Today, in 2013, there are
approximately 72, which is an increase during the ten-year term of the Lease of
approximately one-third. The result of this unforeseen increase in staffing demands on
the spece in the building is that the staff for some legislators work in shared space.
Shared space fails to meet standards for confidential meetings with constituents, and
other intra-office privacy concerns. The space has only worked because of the patience

and cooperation of Anchorage legislative staff and legislators. However, after the current

New LIO Lease Exhibit 1, page 89 of 104
000288



Final

Page 6

Lease term expires the limited space will no longer be acceptable. In addition to the staff
of different legislators sharing space, three Anchorage area legislators are sharing space
with their staff, which is also not acceptable.

The Legislature requires office space beyond the needs of the Anchorage-area
legislators and staff. Once the Lease is amended, the renovated facility will provide
space for the Speaker of the House, and the Senate President, who are both out-of-
Anchorage legislators, and for rural legislators who require space for conducting work
and attending legislative meetings in Anchorage.

Further, the existing building is in need of substantial renovation and upgrade.
The condition of the premises is no longer suitable for legislative use. Physical
deficiencies include lack of potable water, limited restroom facilities, ineffective HVAC
system, deteriorated and leaking plumbing, an unreliable and inadequatc elevator,
insecure and unsafe below-ground parking facilities, leaking windows, wormn window
coverings and carpeting, inadequate electrical service, unpleasant odors in the elevator,
inefficient lighting, and hazardous materials used in the original construction of the
building. All of these will be remediated in the renovation and upgrade.

Had each of these factors been taken individually, fluctuating space demands may
have been foreseen at some level, However, the pressure on space in the building from
the multiple impacts discussed above was not foreseen when the Lease was entered into
in 2004,

0(d)(3); ticable ompetitivel cure a New
The Anchorage Legislative Information Office has been located in leased space at
716 West Fourth Avenue for approximately 20 years. Occupancy was initially under a
10 year lease which terminated in 2003, that was extended month-by-month through
2004, when the current lease was established following an RFP process. The Legislature
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is now in its 10th year under the current Lease, having just exercised the final of five one-

year renewal options allowed under the terms of the Lease.

Over the past five years the Legislature has explored and requested proposals on
numerous occasions seeking alternative space. None of those efforts has resulted in a
solution that was possible, practicable or acceptable. Given that the Lease has nearly
expired, the Legislature recently provided notice to the public of a Request For
Information ("RF1")! from parties interested in providing legislative office space in
Anchorage. Two parties provided responses detailing the space they had available. Both
spaces were located in areas that were not acceptable to Legislative Council for the needs
of the Legislature. The available properties in the responses to the RFI failed to provide
constituent access, access to other state and local centers of government, access to public
transportation, and access to lodging and meeting spaces. In summary, based on the RFI
responses, there are no facilities available for lease that are suitable for the Legislature's
uniqie needs.

Because of the limited interest shown in the RFI and the lack of suitable
legislative space available for lease, Legislative Council reconsidered the existing leased
space at 716 West Fourth Avenue, and made the determination that the existing building,
if renovated and with the addition of a suitable amount of additional space, could
continue to serve the Legislature and public. The only available property adjacent to
716 West Fourth Avenue that would facilitate the needed renovations to 716 West Fourth
Avenue, and provide additional space, is 712 West Fourth Avenue.

In addition to its efforts to formally identify potential lease space through the
issue of an RF1, commercial real estate brokers and others were consulted in an attempi to
determine if lease space suitable to meet the Legislature’s needs might be available.

2 The complete RFI is available at
http://aws state ak.us/OnlinePublicNotic
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These inquiries delivered the same results as the RFI; there are no existing facilities
available to meet the Legislature’s needs,

Based on the foregoing discussion and factors, inclusive of the lack of suitable
remaining time for any additional procurement efforts, as Procurement Officer, I find that
it would not be practicable to competitively bid a lease for Anchorage legislative office
space because of: (1) limited interest demonstrated by the response to the RFI; (2) no
available property suitable for legislative needs offered in response to the RFI; (3)_the)
(decision by Legislative Council to exercise its option under AS 36.30.083(a) and extend

its lease of 716 West Fourth Avenue, subject to renovations by the Lessor and a cost
saving of 10 percent less than fair market value; and (4) the uniqueness of the location of
712 West Fourth Avenue to the Legislature's existing office space at 716 West Fourth

Avenue.

040 ;. The Modification is in the Best Interes ncy or the

Committee

The existing leased space at 716 West Fourth Avenue, whife at the end of the
service life of the building systems, and despite chronic maintenance problems, has
served the Legislature and constituent needs for approximately 20 years. The location on
Fourth Avenue provides central access for legislators and constituents to meeting spaces,
hotels, the courts, state and local government offices, public transportation, and other
support facilities. The current lease includes parking, which is essential for public access

to government by constituents, legislators, and staff.

Based on all factors considered above, the Legislative Council made the decision
to exercise its option under AS 36.30.083(a) to enter into negotiations with the Lessor, to
extend the Lease subject to the building being suitably improved with a modest addition
of space, and (subject to the requirements in AS 36.30.083(a)_that the cost to the)
(Legislature be at least 10 percent below the market rental value of the real property at the)
{time_of the extension! The decision to amend the Lease as provided by Alaska
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(Legislative Procurement Procedure 040(d), is in Legislative Council's best interest, since)
(it-will{facilitate the extension of the Lease with the necessary improvements and with)

(additional needed space, at a cost-savings to_the Legislature, as provided by)

(AS 36.30.083(a).)

Lastly, in addition to the determination herein, as Chairman of Legislative
Council and Procurement Officer, I have provided written notice to legislative leadership
of the successful conclusion of negotiations and the intent to extend and amend the lease

as provided herein.

r‘Z,&p }—‘(»-‘R'—‘ 216.17
Representative Mike Hawker Date
Chairman of Legislative Council and
Procurement Officer
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EXHIBIT D

Alaska State Legislature

Legislative Affairs Agency 2
Offiice of the Executive Director «
Terry Miller Legislative Office Bullding, Room 217 m
Mailin.s Address: State Capitol, Rm. 3 Juneau, Alaska $9801-1182 Phone (907) 465-3800  Fax (907) 465-3234 g

-3
September 19, 2013 7

3
Senator Anna Fairclough, Chair

Representative Mike Hawker, Vice-Chair
Legislative Budget & Audit Committee
State Capitol

Juneau, AK 99801-1182

RE: AS 36.30.083(b) Lease Reporting Requirement
Dear Senator Fairclough and Representative Hawker:

In accordance with the requirements of AS 36.30.083(b), the Legislative Affairs Agency
would like to report to the Legislative Budget and Audit Committee that the Agency will
be entering into a 10-year real property lease extension of the Anchorage Legislative
Offices and Anchorage Legislative Information Office at 716 West 4th Avenue effective
June 1, 2014, during the end of fiscal year 2014.

The lease will also be amended to accommodate an expansion and renovation of the
premises. (As required by AS 36.30.083(a),/the market rental value of the renovated
premises, including the parking garage, was appraised by real estate appraiser Tim Lowe,
MALI, CRE, FRICS, of Waronzof and Associates, Inc. on September 18, 2013, and
reviewed by the Alaska Housing Finance Corporation, to establish that the rent due unde:
the lease is 10 percent below the market rental value of the real property. Mr. Lowe has
assessed the rental value of the property, as of the effective date of the lease extension on
June 1, 2014, at $325,667 a month or $3,908,000 annually. The annual rental payment
will be $281,638 a month or $3,379,656 annually, exceeding the 10 percent reduction in
market rental value required by AS 36.30.083(a). Our annual savings will be $528,344.

Sincerely,

Qumdad it

Pamela A. Varni
Executive Director

cc: Tina Strong, Contracting Officer, LAA
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month,
and year Indicated below.

LESSOR: LESSOR:

716 WEST FOURTH AVENUE, LLC 718 WEST FOURTH AVENUE, LLC
By its Manager: By its Member:

Mark E. Pleffer Date Robert B. Acree Date
Manager Member

Tax |dentification No.: 46-3682212
Business License No.: 423463

LESSOR:
716 WEST FOURTH AVENUE, LLC

By its Member:
Mark E. Pfeffer Alaska Trust UTAD 12/28/07

Alana Williams Date
its: Trustee

LESSEE:

STATE OF ALASKA

LEGISLATIVE AFFAIRS AGENCY

Representative Mike Hawker Date
Chair, Alaska Legislative Council
Procurement Officer

CERTIFYING AUTHORITY APPROVED AS TO FORM:

Dlpalodipni ala]is

Pamela A. Vami Legal Counsel Date
Executive Director .
Legislative Affairs Agency

Page 20 of 22
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STATE OF ALASKA )
) ss.
THIRD JUDICIAL DISTRICT )}
THIS IS TO CERTIFY that on this day of , 2013, before me the undersigned Notary

Public in and for the State of Alaska, duly commissioned and swom as such, personally appeared, MARK
E. PFEFFER, known to me and to me known to be the individual named in and who executed the above
and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that
they had full power and authority to, and did execute the above and foregoing Lease on behalf of and as the
free and voluntary act and deed of said organization, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, | have hareunto set my hand and affixed my notarial seal the day,

month and year first above written,
Notary Public in and for Alaska
My commission expires:
STATE OF ALASKA )
) ss.
THIRD JUDICIAL DISTRICT )
THIS IS TO CERTIFY that on this day of , 2013, before me the undersigned Notary

Public in and for the State of Alaska, duly commissioned and swom as such, personally appeared,
ROBERT B. ACREE, known to me and to me known to be the individual named in and who exacuted the
above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowiedged to
me that he had full power and authority to, and did execute the above and foregoing Lease on behalf of and
as the free and voluntary act and deed of said organization, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the day,

month and year first above written.
Notary Public In and for Alaska
My commission explres:
STATE OF ALASKA )
)as.
THIRD JUDICIAL DISTRICT )
THIS 1S TO CERTIFY that on this day of , 2013, before me the undersigned Notary

Public in and for the State of Alaska, duly commissioned and swom as such, personally appeared, ALANA
WILLIAMS, known to me and to me known to be the individual named in and who executed the above and
foregoing Lease on behalf of MARK E. PFEFFER ALASKA TRUST UTAD 12/28/07, and who
acknowledged to me that she had full power and authority to, and did execute the above and foregoing
Lease on bahalf of and as the free and voluntary act and deed of said organization, for the uses and

purpeses therein mentioned.
IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the day,
menth and year first above written.
Notary Public in and for Alaska
My commission expires:
Page 21 of 22
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STATE OF ALASKA )

. ) ss.
THIRD JUDICIAL DISTRICT )
THIS IS TO CERTIFY that on the day of 2013, before me, the undersigned
Notary Public in and for Alaska, duly commissioned and swom as such, personally appeared
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the individual named
in and who executed the above and foregoing Leass as the CHAIR OF THE ALASKA

LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Leasse as
the free and voluntary act and deed of his principal for the usas and purposes therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the
day, month and year first above written.

Notary Public in and for Alaska
My commisslon expires:

state oF MiSsowr's )
- — )
&ua«'h., of Jack o o)

THIS IS TO CERTIFY that on the _/_q_ day of &,&@401 3, before me, the undersigned
Notary Public In and for {ifsei,duly commissioned and swom as such, personally appeared
PAMELA A. VARNI, known to me and to me known to be the individual named in and who
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF

M«s ica LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the
foregoing Instrument as the free and voluntary act and deed of her principal for the uses and
purposes therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the

day, month and year first above written.
Snerpy # owug }x&% ;
STATE OF MBSCUR, Notary Public th and for l.Cfavt -1

Jackson
: My commission expires: © 3 /38— / b
mwaﬁ%mm y xpi

FOR RECORDING DISTRICT OFFICE USE ONLY:
No Charge - State Business

After recording return to:
Tina Strong, Supply Officer
Legislative Affairs Agency

State Capitol, RM 3
Juneau, AK 9980%-1182
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month,

and year indicated below.

LESSOR:

716 WEST FOURTH AVENUE, LLC
By its Manager:

Mark E. Pfeffer Date
Manager

Tax Identification No.: 46-3682212
Business Licanse No.: 423463

LESSOR:
716 WEST FOURTH AVENUE, LLC

By its Member:

Mark E. Pfeffer Alaska Trust UTAD 12/28/07

Alana Williams Date
Its: Trustee

LESSEE:

STATE OF ALASKA

LEGISLATIVE AFFAIRS AGENCY

Representative Mike Hawker  Date
Chair; Alaska Legislative Council
Procurement Officer

CERTIFYING AUTHORITY

Pamela A. Vamni Date
Executive Director

Legislative Affairs Agency

New LIO Lease
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LESSOR:

716 WEST FOURTH AVENUE, LLC
By its Member:

Robert B. Acree Date
Member

Kjﬁm 7-19-r3

Legal Counsel o Date
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month,
and year indicated below.

LESSOR: LESSOR:

716 WEST FOURTH AVENUE, LLC 716 WEST FOURTH AVENUE, LLC
By its Manager: By its Member:

Mark E. Pfeffer ate Robert B. Acree Date
Manager Member

Tax Identification No.: 46-3682212
Business License No.: 423463

LESSOR:
716 WEST FOURTH AVENLUE, LLC

By its Member:
Mark E. Pfeffer Alaska Trust UTAD 12/28/07

O Lnee L2 o)

Alana Wiliiams Date
Its: Trustee

LESSEE:

STATE OF ALASKA

LEGISLATIVE AFFAIRS AGENCY

Representative Mike Hawker  Date
Chair; Alaska Legislative Council
Procurement Officer

CERTIFYING AUTHORITY APPROVED AS TO FORM:

Pamela A. Vami Date Legal Counsel Date
Executive Director
Legislative Affairs Agency
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STATE OF ALASKA
88.

THIRD JUDICIAL DISTRICT

THIS IS TO CERTIFY that on this _{ 77" day of%d_(ﬂ& 2013, before me the undersigned Notary

Public In and for the State of Alaska, duly commissiohed and swom as such, personally appeared, MARK
E. PFEFFER, known to me and to me known {0 be the individual named in and who executed the above
and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowiedged to me that
they had full power and authority to, and did execute the above and foregoing Lease on behalf of and as the
free and voluntary act and deed of sald organization, for the uses and purposes therein mentioned.

THIRD JUDICIAL DISTRICT  MHNYy

THIS IS TO CERTIFY that on this day of , 2013, before me the undersignad Notary
Public in and for the State of Alaska, duly commissioned and swomn as such, personally appeared,
ROBERT B. ACREE, known to me and to me known to be the individual named in and who executed the
above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to
me that he had full power and authority to, and did execute the above and foregoing Lease on behalf of and
as the free and voluntary act and deed of said organization, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the day,

month and year first above written.
Notary Public in and for Alaska
My commission expires:
STATE OF ALASKA )
) ss.
THIRD JUDICIAL DISTRICT )
THIS IS TO CERTIFY that an this / 5 day of 2013, before me the undersigned Notary

Public in and for the State of Alaska, duly commissidned and swom as such, personally appeared, ALANA
WILLIAMS, known to me and to me known to be the individual named in and who executed the above and
foregoing Lease on behalf of MARK E. PFEFFER ALASKA TRUST UTAD 12/28/07, and who
acknowledged to me that she had full power and authority to, and did execute the above and foregeing
Lease on behalf of and as the free and voluntary act and deed of said organization, for the uses and
purposes therein mentioned.

IN WITNESS WHERGGHR W unto set my hand and affixed my notarial seal the day,

month and year first above g
Notary Pablic in and for Alaska
My comfnission expires: (;_l‘[ '_‘i‘ [23
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STATE OF ALASKA

)

) ss.
THIRD JUDICIAL DISTRICT )
THIS IS TO CERTIFY thatonthe _____ day of 2013, before me, the undersigned
Notary Public in and for Alaska, duly commissioned and swom as such, personally appeared
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the individual named
in and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Lease as
the free and voluntary act and deed of his principal for the uses and purposes therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the
day, month and year first above written.

Notary Public in and for Alaska
My commission expires:

STATE OF ALASKA )
) ss.

FIRST JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the day of 2013, before me, the undersigned
Notary Public In and for Alaska, duly commissioned and swom as such, personally appeared
PAMELA A. VARNI, known to me and to me known to be the individual named in and who
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF
ALASKA LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the
foregoing instrument as the frée and voluntary act and deed of her principal for the uses and
purposes therein set forth. :

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal the
day, month and year first above written.

Notary Public in and for Alaska
My commission expires:

FOR RECORDING DISTRICT OFFICE USE ONLY:
No Charge - State Business

After recording return to:
Tina Strong, Supply Officer
Legislative Affairs Agency

State Capitol, RM 3
Juneau, AK 99801-1182
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ASHBURN &2 MASON:c

LawYEeRs
Dani Crossy * MarTHEw T. FinpLey ¢« Mara Martisws  © Downalo W. McCuntock Il
Jacos A, SONNEBOAN ¢+ THOMAI V. WANG - Reaicca A. WiNDT
or Counsai. Manx E. AsHaurn  *  Juuian L. Mason Il © AL Wiiam Saum
September 23, 2013

Via Hand Delivery:
Michael Buller
Alaska Housing Finance Corporation
4300 Boniface Parkway

Anchorage, Alaska 99504

Re: the Extension of Lease and Lease Amendment No. 3 between 716 W.
Fourth Avenue, LLC and the Legislative Affairs Office.
Qur File No.: 10708.050

Dear Mr. Buller:

Please find enclosed the original signature of Robert Acree on the Extension of
Lease and Lease Amendment No. 3 between 716 W. Fourth Avenue, LLC and the

Legislative Affairs Office.

Please contact our office should you have any questions.

Very truly yours,
ASHBURN & MASON, P.C.

Donald W. McClintock

Enc.

{10708-050-00152370;1)
1227 WasT 97 Avenue, SuiTe 200, AncHoracE, AK 99501 - Te 907.176. 4331 - Fax 907.277.8235
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51. A EMENT IN (TS ENTIRETY:

The Lease represents the entire understanding between the parties. No prior oral or
written understandings shall have any force or effect with respect to any matter covered in
the Lease or in interpreting the Leass. The Lease shall only be modified or amended in
writing.

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month,
and year indicated baiow.

LESSOR: LESSOR:
716 WEST FOURTH AVENUE, LLC 716 WEST FOURTH AVENUE, LLC
By its Manager: By its Member
| afia/13
Mark E. Pfeffer " Date Robert B. Acree Date
Manager Member
Tax |dentification No.. 46-3682212
Business License No.: 423463
LESSOR:
716 WEST FOURTH AVENUE, LLC
By its Member:
Mark E. Pleffer Alaska Trust UTAD 12/28/07
Alana Williams date
Its: Trustee
LESSEE:
STATE OF ALASKA
LEGISLATIVE AFFAIRS AGENCY
Representative Mike Hawker Date
Chair; Alaska Legislative Council
Procurement Officer
Page 20 of 22
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® ¢

CERTIFYING AUTHORITY APPROVED AS TO FORM:

Pamela A. Varmi Date Legal Counsel Date
Executive Director
Legislative Affairs Agency

STATE OF ALASKA )
} ss.
THIRD JUDICIAL DISTRICT }

THIS IS TO CERTIFY that on this day of 2013, before me the undersigned
Notary Public in and for the State of Alaska, duly commissionad and swom as such, personally
appeared, MARK E. PFEFFER, known to me and to me known to be the individual named in and
who exacuted the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC,
and who acknowledged to me that they had full power and authority to, and did execute the
above and foregoing Lease on behalf of and as the free and voluntary act and deed of said
organization, for the uses and purpases therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal
the day, month and year first above written.

Notary Public in and for Alaska
My commisslion expires:

v
STATE OF )

) s8.

C\M%W )

IS IS TO CERTIFY that on this [ﬂ day of _j‘dmjﬂé 2013, befora me the undersigned
Notary Public in and for the State of Alaska, duly commissioned and swom as such, persanally
appeared, ROBERT B. ACREE, known to me and to me known to be the Individual named in and
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC,
and who acknowledged to me that he had full power and authority to, and did execute the above
and foregoing Leass on behalf of and as the free and voluntary act and deed of sald
organization, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial seal
the day, month and year first abave written.

N

Notary Public in and for Alaska
WENDY K. AVEDISIAN My commission expires: __& Lo Z it

Commission ¢ 1889353

Nolary Public - Calitornla
Mariposa County
. Explzes Jun 4, 2014
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Law OQFFICES OF
JAMES B. GOTTSTEIN
406 G STREET. SUITE 208

ANCHORAGE. ALASKA

TELEPHONE
(807} 274-7686

FACSIMILE
{907} 274:6483

. ___-_;, ,u LU

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA(/: ~L*-Sim
THIRD JUDICIAL DISTRICT, AT ANCHOW@UN i CT

P 34

._ p)

by
ALASKA BUILDING, INC., an Alaska . f)\r‘)ﬂ‘, o \
corporation, ; “LER
Plaintiff
vs.

716 WEST FOURTH AVENUE LLC, et al, CERTIFICATE OF SERVICE

Defendants.

Case No. 3AN-15-05969CI

I hereby certify that on this date I hand delivered a copy of:

1. Opposition to Legislative Affairs Agency's Motion to Dismiss or, In the
Alternative, to Sever for Misjoinder

2. Plaintiff's Motion for Partial Summary Judgment (Not Extension);

3. Memorandum in Support of Plaintiff's Motion for Partial Summary
Judgment (Not Extension)

4. Affidavit in Support of Plaintiff's Motion for Partial Summary Judgment
(Not Extension);

5. (Proposed) Order Granting Plaintiff's Motion for Partial Summary
Judgment (Not Extension);

6. this Certificate of Service to:

Jeffrey W. Robinson
Ashburn & Mason, PC
1227 W. 9th Ave., Ste. 200
Anchorage, AK 99501

Daniel T. Quinn
Richmond & Quinn
360 K St., Ste. 200
Anchorage, AK 99501
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Law OFFICES OF
JAMES B. GOTTSTEIN
406 G STREET, SUITE 206

ANCHORAGE. ALASKA
28301

TELEPHONE
(807) 274-7888

FACSIMILE
(907) 274-9493

o

Kevin M. Cuddy
Stoel Rives LLP

510 L St., Ste. 500
Anchorage, AK 99501

Blake Call

Mark P. Scheer

Call & Hanson

413 G Street
Anchorage, AK 99501

Cynthia L. Ducey

Delaney Wiles, Inc.

1007 W 3rd Ave., Suite 400
Anchorage, Alaska 99501

Dated: June 12, 2015

Certificate of Service
Case No. 3AN-15-05969

Hm @otistein

Page 2
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Law OFFICES OF
James B. GOTTSTEIN
406 G STREET, SUITE 208

ANCHORAGE. ALASKA
29301

TELEPHONE
{007 274-7686

FACSIMILE
* (907) 274-9493

Y

FlLen

T ey

N
=~

G IATE OF A A g
IN THE SUPERIOR COURT FOR THE STATE OF ABASKA: » "
THIRD JUDICIAL DISTRICT, AT ANCHOR4

L

.

E
ig JUi ’2 PH 3[,0

e .
DLERK 'R‘l":\L Ca'ii;..! R

F

ALASKA BUILDING, INC., an Alaska S

corporation, AN T
Plaintiff

VS.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

S NS NP T WA N A N N N N T N N g

Case No. 3AN-15-05969CI
PLAINTIFF'S OPPOSITION TO
LEGISLATIVE AFFAIRS AGENCY'S MOTION
TO DISMISS OR, IN THE ALTERNATIVE, TO SEVER CLAIMS
FOR MISJOINDER
Plaintiff, Alaska Building, Inc. (ABI), opposes the Legislative Affairs Agency's

Motion to Dismiss or, in the Alternative, to Sever Claims For Misjoinder (Motion).

A. Background
On September 19, 2013, defendant 716 West Fourth Avenue LLC (716 LLC)

entered into a sole source agreement with defendant Legislative Affairs Agency (LAA) to:
(a) demolish (i) the existing Anchorage Legislative Information Office down to

its steel frame and (ii) the Empress Theatre building, and

000306




LaAw OFFICES OF
JAMES B, GOTTSTEIN
406 G STREET, SUITE 208

ANCHORAGE. ALASKA

TELEPHONE
{807) 274:7686

FACSIMILE
{807) 274-8493

(b) lease a newly constructed office building to LAA for the Anchorage
Legislative Information Office on the two lots upon which the old LIO building and
the Empress Theatre had been demolished

(LIO Lease).
This was purportedly authorized under AS 36.30.083(a), but AS 36.30.083(a) only
allows sole source procurement of leased space to extend a real property lease for up to 10

years if a minimum cost savings of at least 10 percent below the market rental value of the

real property at the time of the extension would be achieved on the rent due under the
lease. (emphasis added).

The LIO Lease is not an extension because (1) the existing building was demolished
down to its steel frame (2) the adjacent old Empress Theatre, most recently the Anchor
Pub, was completely demolished, (3) a brand new building was constructed on the
combined sites of the old Legislative Information Office Building and £he Old Empress
Theatre, and (4) the premises were vacated for at least 13 months during the demolition
and while the new building was constructed. This was a new construction project not a
lease extension.

In addition, the cost is well over the market rental value of the real property.
Comparing apples to apples, the L1IO Lease rate is about $7.15 per square foot per month,
while the market rate is about $3.00. Ten percent below market rate is about $2.70/square
foot per month, which works out to $104,310 per month instead of the rate specified in the

illegal LIO Lease of $281,638. This is $177,328 per month more than allowed under AS

Opposition to Motion
to Dismiss or Sever Page 2
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Law OFFICES OF
JAMES B, GOTTSTEIN
408 G STREET, SUITE 208

ANCHORAGE. ALASKA
299501

TELEFPHONE
(907} 274-7686

FACSIMILE
(907) 274-9493

36.30.083(a). Over the life of the LIO Lease this is $21,279,360 more than allowed under
AS 36.30.083(a).

The old Empress Theatre and the Alaska Building shared a wall (Party Wall) and
the demolition of the old Empress Theatre and construction of the New Legislative
Information Office Building caused substantial damage to the Alaska Building. This
damage would not have occurred but for the LAA agreeing to the illegal LIO Lease. On
June 8, 2015, an Amended Complaint was filed which makes this causation explicit.'

Count One of the original and Amended Complaint is to declare the LIO Lease null
and void or reform it to at least 10 percent below the market rental value of the real
property, and in either event, award ABI 10% of the savings for bringing this action in the
face of such pervasive corruption that this blatantly illegal contract has been allowed to
prc:oceed.2

Count Two is for damage to the Alaska Building. The Amended Complaint
includes that the Legislative Affairs Agency as liable in Count Two because its action in

entering into the illegal LIO Lease caused the damage to the Alaska Building.® It also adds

' See, paragraph 31 of the Amended Complaint.

2 Exhibit A is a copy of the e-mail transmitting a copy of the original complaint to the
Legislative Affairs Agency and the Attorney General expressing the hope that either or
both of them would support invalidation or reformation of the illegal LIO Lease as it
appears the lease rate is at least $2 million per year above market. While the Attomey
General's Office usually represents state agencies, in this case, the Legislative Affairs
Agency hired private counsel, authorizing $100,000 in attorney's fees to defend the illegal
LIO Lease. Exhibit B.

3 Paragraph 37 of the Amended Complaint.

Opposition to Motion
to Dismiss or Sever Page 3
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Law OFFICES OF
JaMes B. GOTTSTEIN
406 G STREET, SWNTE 206

ANCHORAGE. ALASKA
299801

TELEPHONE
(807) 274-7686

FACSIMILE
(807) 274.94083

allegations regarding the foreseeability of damage to the Alaska Building,* that damage to
the Alaska Building was in fact foreseen,” and the owner of ABI attempted to convince
716 LLC to not proceed with the project because of (a) the all but certain damage to the
Alaska Building that would result and (b) the illegality of the LIO Lease.’

B. Summary of Argument

First, the proposed order submitted by the Legislative Affairs Agency (LAA) with
respect to severing this action goes far beyond what is supported by the Motion, or allowed
by the rules, and is essentially an order for dismissal without prejudice. Should this Court
decide to grant the motion to sever alternative, it should not use the proposed order.

With respect to standing, an Amended Complaint was filed on June 8, 2015, which
makes explicit that by entering into the illegal lease, the Legislative Affairs Agency caused
damage to the Alaska Building and requests compensation therefor. This is sufficient for
interest injury standing with respect to Count Two, pertaining to the damage to the Alaska
Building.

With respect to Count One, the illegality of the LIO Lease, ABI is seeking 10% of
any savings and this is a sufficient interest for standing purposes. In addition, ABI

believes it has citizen-taxpayer standing as well.

4 Paragraph 32 of the Amended Complaint.
3 Paragraphs 33 & 34 of the Amended Complaint.
6 Paragraph 35 of the Amended Complaint.

Opposition to Motion
to Dismiss or Sever Page 4
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LAaw OFFICES OF
JAMES B. GOTTSTEIN
406 G STREET, SUITE 206

ANCHORAGE, ALASKA
29501

TELEPHONE
(907) 274-76686

FACSIMILE
(907) 274-94583

With respect to the motion to sever, LAA is simply incorrect when it asserts that the
claims arise out of different transactions. All of the claims against all of the defendants
arise out of the illegal LIO Lease.

C. Standing

(1) Standing Requirements
In Larson v. State, Dept. of Corrections, 284 P.3d 1, 11-12 (Alaska 2012), the

Supreme Court recently stated:

[W]e have interpreted the concept of standing broadly, "favoring increased
accessibility to judicial forums." We have identified two types of standing:
interest-injury and taxpayer-citizen standing. To establish interest-injury
standing, a party must demonstrate "a sufficient personal stake in the
outcome of the controversy to ensure the requisite adversity.” However, the
degree of injury to interest need not be great: "an 1dent1ﬁable trifle is
enough for standing to fight out a question of prmmple

The seminal case for "citizen-taxpayer" standing in Alaska is Trustees for Alaska, in
which the Alaska Supreme Court laid out the requirements as follows:

First, the case in question must be one of public significance. . .. Second, the
plaintiff must be appropriate in several respects. For example, standing may be
denied if there is a plaintiff more directly affected by the challenged conduct in
question who has or is likely to bring suit. The same is true if there is no true
adversity of interest, such as a sham plaintiff whose intent is to lose the lawsuit and
thus create judicial precedent upholding the challenged action. Further, standing
may be denied if the plaintiff appears to be incapable, for economlc or other
reasons, of competently advocating the position it has asserted.®

7 Citing to Bowers Office Prods., Inc. v. Univ. of Alaska, 755 P.2d 1095, 1097 (Alaska
1988), Trustees for Alaska v. State, Dep't of Natural Res., 736 P.2d 324, 327 (Alaska
1987), Kleven v. Yukon-Koyukuk Sch. Dist., 853 P.2d 518, 526 (Alaska 1993), Hoblit v.
Comm’r of Natural Res., 678 P.2d 1337, 1340 (Alaska 1984).

8 (736 P.2d at 329-30footnotes omitted).
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Since Trustees for Alaska, the Supreme Court has identified situations in which citizen-
taxpayer standing would be denied because of potentially beiter situated plaintiffs or when
citizen-taxpayer standing would not substitute for third party-party standing. Law Project
for Psychiatric Rights v. State of Alaska, 239 P.3d 1252, 1255 (Alaska 2009), Keller v.
French, 205 P.3d 299, 302 (Alaska 2009), Kleven v. Yukon—Koyukuk Sch. Dist., 853 P.2d
518, 526 (Alaska 1993). Thus, for example, in Keller, the Court did not allow legislators
to sue when Governor Palin chose not to. In Kleven, the Court denied citizen-taxpayer
standing when a grievant was no longer employed and the employees still affected had
chosen not to sue. In Law Project for Psychiatric Rights, the Court did not find citizen-
taxpayer standing to assert the constitutional rights of children when no parent had brought
suit.

(2) Count One

Count One of the Complaint is over the illegality of the LIO Lease because it is
neither a lease extension, nor at least 10% below market rent as required by AS
36.30.083(a). The claims for relief under Count One are to invalidate or reform the LIO
Lease to 10% less than market rent and award ABI 10% of any cost savings.

() Interest-Injury Standing Exists Against the Legislative Affairs Agency

ABI has interest-injury standing because of its claim for 10% of any cost savings. In
the words of Larson, ABI has "a sufficient personal stake in the outcome of the
controversy to ensure the requisite adversity." The requested invalidation or reformation
of the LIO Lease is a prerequisite for the 10% award so ABI has interest-injury standing

with respect to it, as well.

Opposition to Motion
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(ii) Citizen-Taxpayer Standing Exists for the LIO Lease Invalidation or
Reformation Claim

ABI also has independent citizen-taxpayer standing with respect to the invalidation
or reformation of the LIO Lease under the Trustees for Alaska criteria. The Legislative
Affairs Agency does not dispute that it is a matter of public significance and it clearly is.
ABI is an appropriate plaintiff in the required respects. There is no plaintiff more directly
affected by the challenged conduct who has or is likely to bring suit. ABI is not a sham
plaintiff and is capable of competently advocating its position.

Keller, Kleven, and Law Project for Psychiatric Rights seem to have made the "no
plaintiff more directly affected who has or is likely to bring suit," requirement more
stringent than articulated in Trustees for Alaska by denying standing if a plaintiff more
directly affected and capable of bringing suit has decided not to do so.

Here, the State of Alaska, presumably acting through the Attorney General would
be the party to do so. However, in this case, the defendant is an agency of the State of
Alaska and cannot be both the defendant and a plaintiff. Normally the Attorney General's
Office represents state agencies and when the Complaint was filed the Attorney General
was requested to support invalidation or reformation of the L1O Lease:

[T]he Complaint alleges that the sole source lease entered into by the

Legislative Affairs Agency is illegal under AS 36.30.83 because it is neither

a lease extension nor 10 percent below the market rental value. The relief

claimed is to invalidate or reform the lease so that it is at least 10% below

market rental rates.

The lease clearly violates AS 36.30.83 and it is my hope the Legislative

Affairs Agency and State of Alaska will support invalidation or reformation
as it appears the lease rate is at least $2 million per year above market.

Opposition to Motion
to Dismiss or Sever Page 7
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Exhibit A. Instead, the Legislative Affairs Agency hired an outside law firm, authorizing
up to $100,000 in legal fees to defend the illegal L1IO Lease.” It thus appears the Attorney
General is not in a position to bring suit, giving ABI citizen-taxpayer standing.

(3) Count Two

Count Two is a claim for damages to the Alaska Building arising out of the illegal
LIO Lease. The Amended Complaint includes the Legislative Affairs Agency as a
defendant with respect to this claim. The damage to the Alaska Building was caused by
the Legislative Affairs Agency entering into the illegal LIO Lease. ABI has standing to
assert this claim against the Legislative Affairs Agency.

D. Severance

As an alternative to dismissal, the Legislative Affairs Agency putatively asks this
Court to sever Count One from Count Two pursuant to Civil Rule 21. In actuality, the
proposed order submitted by the Legislative Affairs Agency is a dismissal without
prejudice. This is specifically disallowed under Civil Rule 21.

Civil Rule 21 provides:

Rule 21. Misjoinder and Non-Joinder of Parties.

Misjoinder of parties is not ground for dismissal of an action. Parties may be
dropped or added by order of the court on motion of any party or of its own
initiative at any stage of the action and on such terms as are just. Any claim
against a party may be severed and proceeded with separately.

The putative severance option of the Legislative Affairs Agency's proposed order

provides:

% Exhibit B.

Opposition to Motion
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—~

_IT IS THEREFORE ORDERED that Defendant Legislative Affairs
Agency's Motion to Dismiss for lack of subject matter jurisdiction is
DENIED, but the claims against the Legislative Affairs Agency contained in
Count One of the Complaint are SEVERED from this case. If Plaintiff
wishes to pursue the claims in Count One against the Legislative Affairs
Agency, it must file a separate case.

The Legislative Affairs Agency does not provide any authority, support or analysis for
requiring ABI to file a separate case, and as set forth above, it is specifically not allowed
under Civil Rule 21.

The severance part of the Legislative Affairs Agency's motion is also based on a
couple of erroneous premises. First, the Legislative Affairs Agency is not the only
defendant for Count One. The invalidation or reformation of the illegal L1O Lease is also
directed at 716 LLC, the owner and lessor of the building. Punitive damages are sought
against 716 LLC for entering into the illegal LIO Lease. Thus, any severance would also
include 716 LLC as a defendant. -

The severance part of the Legislative Affairs Agency's motion is also based on the
erroneous analysis that Count One and Two do not share any common facts or common
questions of law. Both Count One and Count Two arise from the illegal LIO Lease.

In light of the Legislative Affairs Agency and 716 LLC being defendants in both
counts and both counts arising from the illegal L1O Lea;lse, it is respectfully suggested

severance should not be granted.

Opposition to Motion .
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® é

E. Conclusion

For the foregoing reasons, the Legislative Affairs Agency's Legislative Affairs
Agency's Motion to Dismiss or, in the Alternative, to Sever Claims For Misjoinder should
be DENIED.

Dated June 12, 2015.

Zmes B. Gottstein, ABA # 7811100

Opposition to Motion
to Dismiss or Sever Page 10
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James B. Gottstein

From: James B. Gottstein <james.b.gottstein@gottsteinlaw.com>

Sent: Tuesday, March 31, 2015 12:25 PM

To: (attorney.general@alaska.gov, craig.richards@alaska.gov,)pam.varni@akleg.gov
Cc: james.b.gottstein@gottsteinlaw.com

Subject: Complaint in 3AN-15-05969Cl

Attachments: 150331ComplaintRevdStampedWCaseNo.pdf

Dear Mr. Richards and Ms. Vami:

Please find attached a copy of the just filed Complaint in Alaska Building, Inc., v. 716 West Fourth Avenue,
LLC, Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects; Pfeffer Development LLC; Legislative Affairs Agency;
and Criterion General, Inc., Case No 3AN-15-05969Cl, State of Alaska, Third Judicial District in Anchorage.

In addition to claiming for substantial damage to the Alaska Building, which is adjacent to the new Anchorage
Legislative Information Office and shares a party wall, the Complaint alleges that the sole source lease entered
into by the Legislative Affairs Agency is illegal under AS 36.30.83 because it is neither a lease extension nor 10
percent below the market rental value. The relief claimed is to invalidate or reform the lease so that it is at least
10% below market rental rates.

The lease clearly violates AS 36.30.83 and it is my hope the Legislative Affairs Agency and State of Alaska
will support invalidation or reformation as it appears the lease rate is at least $2 million per year above market.

James B. Gottstein
Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501
Tel: (907) 274-7686 Fax: (907) 274-9493
e-mail: James.B. Gottstein@ GottsteinLaw.Com
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ALASKA STATE LEGISLATURE
LEGISLATIVE COUNCIL
APRIL 9, 2015
5:05 PM

Approved May 26, 2015

MEMBERS PRESENT

Senator Gary Stevens, Chair
Representative Bob Herron, Vice Chair
Senator John Coghill

Senator Lyman Hoffman

Senator Charlie Huggins

Senator Anna MacKinnon

Senator Lesil McGuire, alternate
Senator Kevin Meyer

Senator Peter Micciche
Representative Mike Chenault
Representative Craig Johnson
Representative Sam Kito
Representative Charisse Millett
Representative Mark Neuman

Representative Steve Thompson, alternate

MEMBERS ABSENT

Representative Mike Hawker

OTHER MEMBERS PRESENT

Senators Egan, Stedman, Gardner, Giessel, Olson and

Dunleavy; Répresentatives Ortiz, Kawasaki, Saddler, Claman,

Drummond, Wilson, Tilton, Stutes, Guttenberg, Edgmon, Wool,
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Josephson, Hughes, Seaton, Gattis, Vazquez, Tary, Pruitt,

Tuck, Colver, LeDoux, Reinbold and Gara
AGENDA
EXECUTIVE SESSION
SPEAKER REGISTER
5:05:06 PM

I. CHAIR GARY STEVENS called the Legislative Council meeting

to order at 5:05 p.m. in Room 519 (House Finance) of the
State Capitol. Present at the call were Senators Meyer,
Coghill, Huggins, Micciche, Stevens, and McGulre, alternate
member; Representatives Johnson, Kito, Millett, Neuman,
Herron, and Thompson, alternate member. Speaker Chenault
joined the meeting right after the 1xroll call; Senators
Hoffman and MacKinnon joined the meeting during the motion
to go into executive session. Representative Hawker was

absent.

5:06:07 PM

VICE <CHAIR HERRON moved that Legislative Council go into
executive session under Uniform Rule 22 (b) (1) for the
discussion of matters, the immediate knowledge of which
would adversely affect the finances of a government unit.
He asked that the following individuals remain in the room:
Pam Varni, Executive Director of the Legislative Affairs
Agency; Doug Gardner, Legal Services Director; Emily
Nauman, Legal Services Staff Attorney; Katrina Matheny,
staff to Chair Stevens; Linda Hay, staff to Vice Chair
Herron: Serena Carlsen, Partner, Stoel Rives LLP; and Deven

Mitchell, State Investment Officer, Alaska Department of

Exhibit B, page 2 of 3
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"

Revenue. He said that any Legislators not on Legislative

Council are welcome to remain in the room.
Legislative Council went into executive session.

7:07:02 PM

(Legislative Council came out of executive session!

(VICE CHAIR HERRON moved that Legislative Council approve a)

(legal services contract for) ($100,000 for Stoel Rives LLP)

(with Doug Gardner as the Project Director to represent the)

th
Legislature with an matters related to 716 W Avenue
9 Y

A roll call vote was taken.

YEAS: Meyer, Coghill, Huggins, McGuire, Johnson, Kito

Millett, Neuman, Thompscn, Herron, Stevens

NAYS: None

The moticn passed 11-0.

There being no further business before the committee, the

Legislative Council meeting was adjourned at 7:08 p.m.

7:08:25 PM

Exhibit B, page 3 of 8
000319



. .
Al 7. O .Q;islalure hires [aw firm tor LIO lawsuit detense | Alasl-ag\cn News

Politics

Legislature hires law firm to defend lawsuit
over its Anchorage offices

Nathaniel Herz | April 10, 2015

S Tweet 10, =]

Enk Hill / ADN

The committee that oversees the Legislature’s internal business has approved spending up to $100,000 to
defend against a lawsuit challenging the state’s lease for remodeled legislative office space in Anchorage.
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1072015 gislalure hires law firm for LIO lawsuit defense | Naska&\ch News

The $4 million annual lease was challenged last month by an Anchorage attorney, Jim Gottstein, whose
building adjoins the Legislature’s new offices. Gottstein says his building was damaged during the remodel
and contends the state’s lease for the legislative office space violates a law that requires payments to be below
market rates.

The Legislative Council on Thursday night voted to pay the law firm Stoel Rives up to $100,000 to work on
matters related to the Anchorage offices. Sen. Gary Stevens, R-Kodiak, the council’s chair, said afterward that
the money would pay for work on Gottstein’s lawsuit.

Stevens said a separate meeting of the council is likely to be scheduled for Monday, when it will recommend
whether to abandon the lease for the Anchorage office space and move into a state-owned building elsewhere

downtown.
[’Tweet ': @ E,
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IN THE SUPERIOR COURT FOR THE STATE OF ALASI&Q M

THIRD JUDICIAL DISTRICT, AT ANCHO%A?U% -8 AMIl: 19

CLERK TRIAL Colgvs

ALASKA BUILDING, INC., an Alaska R T

corporation, i
Plaintiff

VS.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

S A R A e T e g g W

Case No. 3AN-15-05969CI

PLAINTIFF'S OPPOSITION TO
LEGISLATIVE AFFAIRS AGENCY'S MOTION
TO STAY DISCOVERY
Plaintiff, Alaska Building, Inc. (ABI), opposes the Legislative Affairs Agency's
Motion to Stay Discovery (Stay Motion). ABI agrees that it is within the Court's sound

discretion to stay discovery, but respectfully suggests this Court should not grant the Stay

Motion for the reasons that follow.'

! As an initial matter, the Legislative Affairs Agency (LAA) has clarified that its Stay
Motion only applies to Count One of the Complaint pertaining to the illegality of the lease
for the Anchorage Legislative Information Office, not Count Two, the damage claim.
Exhibit A.
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A. Background
On September 19, 2013, defendant 716 West Fourth Avenue LLC (716 LLC)
entered into a sole source agreement with defendant Legislative Affairs Agency (LAA) to:
(a) demolish (i) the existing Anchorage Legislative Information Office down to
its steel frame and (ii) the Empress Theatre building, and
(b) leaée a newly éonstmctéd office building to LAA for the Anchorage
Legislative Information Office on the two lots upon which the old LIO building and
the Empress Theatre had been demolished
(LIO Lease).

This was purportedly authorized under AS 36.30.083, but AS 36.30.083 only allows

sole source procurement of leased space to extend a real property lease for up to 10 years if

a minimum cost savings of at least 10 percent below the market rental value of the real

property at the time of the extension would be achieved on the rent due under the lease.
(emphasis added).

The LIO Lease is not an extension because (1) the existing building was demolished
down to its steel frame (2) the adjacent old Empress Theatre, most recently the Anchor
Pub, was completely demolished, (3) a brand new building was constructed on the
combined sites of the old Legislative Information Office Building and the Old Empress
Theatre, and (4) the premises were vacated for at least 13 months during the demolition
and while the new building was constructed. This was a new construction project not a

lease extension.

Opposition to Motion .
to Stay Discovery Page 2
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In addition, the cost is well over the market rental value of the real property.
Comparing apples to apples, the LIO Lease rate is about $7.15 per square foot per month,
while the market rate is about $3.00. Ten percent below market rate is about $2.70/square
foot per month, which works out to $104,310 per month instead of the rate specified in the
illegal LIO Lease of $281,638. This is $177,328 pef month more than allowed under AS
36.30.083. Over the life of the LIO Lease this is $21,279,360 more than allowed under AS
36.30.083.

The old Empress Theatre and the Alaska Building shared a wall (Party Wall) and
the demolition of the old Empress Theatre and con.struction of the New Legislative
Information Office Building caused substant.ial damage to the Alaska Building. This
damage would not have occurred but for the LAA agreeing to the illegal LIO Lease. Filed
contemporaneouﬂy herewith is an Amended Complaint, which makes this causation
explicit.?

Count One of the original and Amended Complaint is to declare the LIO Lease null
and void or reform it to at l-east 10 percent below the market rental value of the real
property, and in either event, award ABI 10% of the savings for bringing this action in the
face of such pervasive corruption that this blatantly illegal contract has been allowed to

proceed.3

? See, paragraph 31 of the Amended Complaint.

3 Exhibit B is a copy of the e-mail transmitting a copy of the original complaint to the
Legislative Affairs Agency and the Attorney General expressing the hope that either or
both of them would support invalidation or reformation of the illegal LIO Lease as it
appears the lease rate is at least $2 million per year above market. While the Attorney

Opposition to Motion
to Stay Discovery Page 3
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Count Two is for damage to the Alaska Building. The Amended Complaint
includes that the Legislative Affairs Agency as liable in Count Two because its action in
entering into the illegal LIO Lease caused the damage to the Alaska Building.* It also adds
allegations regarding the foreseeability of damage to the Alaska Building,’ that damage to
the Alaska Building was in fact foreseen,® and the owner of ABI attemipted to convince
716 LLC to not proceed with the project because of (a) the all but certain damage to the

Alaska Building that would result and (b) the illegality of the L1O Lease.’

B. ABI Has Standing

The issue of standing will be addressed in ABI's forthcoming Opposition to
Legislative Affairs Agency's Motion to Dismiss or, in the Alternative, to Sever Claims for
Misjoinder, which is due in a week, but. it seems worthwhile to provide a thumbnail sketch
here. First, the Amended Complaint added to Count Two that the Legislative Affairs
Agency caused the damage to the Alaska Building by entering into the illegal lease and is
liable therefor clearly establishes interest-injury standing against LAA with respect to
Count Two. Second, with respect to Count One, ABI has interest-injury standing because
it is seeking 10% of the cost savings. The request for a declaratory judgment that the LIO

Lease is illegal, null and void is part of the 10% savings claims. Simply put, LAA's

General's Office usually represents state agencies, in this case, the Legislative Affairs
Agency hired private counsel, authorizing $100,000 in attorney's fees to defend the illegal
LIO Lease.

* Paragraph 37 of the Amended Complaint.

- * Paragraph 32 of the Amended Complaint.

6 Paragraphs 33 & 34 of the Amended Complaint.
7 Paragraph 35 of the Amended Complaint.

Opposition to Motion
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standing objection, particularly in light of the Amended complaint, lacks merit and its

stated rationale for staying discovery does not exist.

'C. The Stay Motion is Interposed to Conceal Corruption

It is apparent that the LIO Ledse is the result of corruption. The effect and no doubt
the main purpose of the Stay Motion is to keep the details of this corrﬁption from being
disovered. It wduld be against public policy for this Court to facilitate such a cover-up
and the Stay Motion should also be denied for this reason.

Exhibit C is a letter to the Governor of Alaska detailing this apparent corruption,
asking him to line item veto the appropriation for the LIO Leaée rent, and noting that it is
likely a crime was committed. The Attorney General was copied on this letter. Neither the
Governor nor the Attorney General has-responded. In light of the State of Alaska's
extreme budget problems with the Legislature passing a budget that is unfunded by $3
Billion that the Governor is trying to address with the Legislature, it is not surprising that
he did not want to antagonlize the powers that be in the Legislature by vetoing the rent
appropriation for the New LIO Building even though the issue of the apparently corrupt
LIO Lease was one of his campaign issues.

While politicians play politics, this Court should not. This Court should not

facilitate a cover up of this apparent corruption by staying discovery.

Opposition to Motion
to Stay Discovery Page 5
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D. Alaska Building, Inc., Will Be Prejudiced by a Stay of Discovery

The Legislative Affairs Agency asserts that a stay of discovery will not result in any
unfair prejudice to ABI. This acknowledges that ABI will be prejudiced, but that such
prejudice would not be unfair. ABI should not be subjected to any prejudice.

Assuming a prompt decision on its Motion to Dismiss or Sever,® the Legislative
Affairs Agency asserts that ény discovery delay is likely to be short. First, there is no
assurance that a decision on the Motion to Dismiss or Sever will be forthcoming soon.
Any delay beyond a week or few will be prejudicial to ABI because its attorney is a sole
practitioner with no staff who is not able to throw a lot of personnel at this case at the last
minute, unlike the five separate law firms defending the five defendants.

In additioq, should the Motion td Dismiss be denied, it seems likely the Legislative
Affairs Agency will then file a motion to dismiss for failure to state a claim upon which
relief may be granted under Civil Rule 12(b)(6) and make the same argument for a stay of
discovery with respect to it. This would cause additional delay.

If the actions of defense counsel heretofore are any guide, discovery needs to
proceed promptly in order for there to be an orderly lead up to the trial set for August of

2016. Granting the Motion for Stay would be very and unfairly prejudicial to ABIL.

8 Severing this action should not be the occasion for a stay of discovery. The proposed
order lodged by the Legislative Affairs Agency is essentially a dismissal without prejudice,
not a severance. Nowhere in its motion does the Legislative Affairs Agency support such
action and such action does not appear to be authorized by the rules.

Opposition to Motion
to Stay Discovery Page 6
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E. Conclusion

For the foregoing reasons, the Legislative Affairs Agency's Motion to Stay

Discovery should be DENIED.

Dated June 8, 2015.

Opposition to Motion
to Stay Discovery

/Zrhes B. Gottstein, ABA # 7811100
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James B. Gottstein

From: Cuddy, Kevin M. <kevin.cuddy@stoel.com>

Sent: Tuesday, June 02, 2015 4:48 PM

To: Jeffrey W. Robinson; James B. Gottstein; gthatcher@scheerlaw.com;
dquinn@richmondquinn.com; Mark Scheer

Cc: CLD@delaneywiles.com

Subject: Alaska Building litigation

All,

To the extent that there was any confusion, please allow me to clarify that the Legislative Affairs Agency’s
motion to stay discovery is limited to Count 1. That is why both the motion and the proposed order emphasize
that a stay of discovery is appropriate because, if the motion to dismiss Count 1 is granted due to lack of
standing, it would dispose of the entire case against the Agency. If anyone has any questions, feel free to give
me a call.

-Kevin

Kevin M. Cuddy

STOEL RIVES LLP | 510 “L” Street, Suite 500 | Anchorage, AK 99501
Direct: (907) 263-8410 | Fax: (907) 277-1920

kevin.cuddy(@stoel.com | www.stoel.com

This email may contain material that is confidential, privileged and/or attorney work product for the sole use
of the intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful.
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From: James B. Gottstein <james.b.gottstein@gottsteinlaw.com>

Sent: Tuesday, March 31, 2015 12:25 PM

To: attorney.general @alaska.gov; craig.richards@alaska.gov; pam.varni@akleg.gov
Ce: james.b.gottstein@gottsteinlaw.com

Subject: Complaint in 3AN-15-05969C]

Attachments: 150331ComplaintRevdStampedWCaseNo.pdf

Dear Mr. Richards and Ms. Varni:

Please find attached a copy of the just filed Complaint in Alaska Building, Inc., v. 716 West Fourth Avenue,
LLC; Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects; Pfeffer Development LLC; Legislative Affairs Agency,
and Criterion General, Inc., Case No 3AN-15-05969Cl, State of Alaska, Third Judicial District in Anchorage.

[n addition to claiming for substantial damage to the Alaska Building, which is adjacent to the new Anchorage
Legislative Information Office and shares a party wall, the Complaint alleges that the sole source lease entered
into by the Legislative Affairs Agency is illegal under AS 36.30.83 because it is neither a lease extension nor 10
percent below the market rental value. The relief claimed is to invalidate or reform the lease so that it is at least
10% below market rental rates.

The lease clearly violates AS 36.30.83 and it is my hope the Legislative Affairs Agency and State of Alaska
will support invalidation or reformation as it appears the lease rate is at least $2 million per year above market.

James B. Gottstein
Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501
Tel: (907) 274-7686 Fax: (907) 274-9493
e-mail: James.B. Gottstein@ GottsteinLaw.Com
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT, AT ANCHORAGE

ALASKA BUILDING, INC., an Alaska
corporation,

COPY
Original Received
MAR 3 1 2015

Clerk of the Triai Courts

Plaintiff
Vvs.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/ba/
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

S T T i i i

Case No.3AN-15- 0 §9469.CT

COMPLAINT
Plaintiff Alaska Building, Inc., an Alaska corporation, by and through its attorney,
Law Offices of James B. Gottstein, for its claims against 716 West Fourth Avenue LLC,
Koonce Pfeffer Bettis, Inc., d/b/a KPG Architects, Pfeffer Development, LLC, the Alaska
Legislative Affairs Agency, and Crilerion General, Inc., hereby alleges as follows.

l. Parties

I. Plaintiff Alaska Building, Inc., is an Alaska corporation (Alaska Building),
has filed its biennial report and paid its corporate taxes last due, is in good standing, and
is qualified in all respects to bring this action.

2. Defendant 716 West Fourth Avenue LLC is an Alaska Limited Liability

Company, located in Anchorage, Alaska (716 LLC).
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3. Defendant Koonce, Pfeffer, Bettis, Inc., is an Alaska corporation, doing
business as KPB Architects, located in Anchorage, Alaska (KPB).

4. Defendant Pfeffer Development, LLC, is an Alaska Limited Liability
Company located in Anchorage, Alaska (Pfeffer).

5. Defendant Legislative Affairs Agency is a State of Alaska agency.

6. Defendant Criterion General, Inc., is an Alaska corporation located in
Anchorage, Alaska (Criterion).

II.  Alaska Building Background

7. Plaintiff owns a combination retail and office building located at 4th and G
Streets in Anchorage, Alaska, more particularly described as:
Lot One (1), and the East 10 1/2 feet of Lot Two (2), Block Forty (40), of

ORIGINAL TOWNSITE OF ANCHORAGE, in the Anchorage Recording
District, Third Judicial District, State of Alaska.

(Alaska Building).

8. Constructed in 1916, the Alaska Building was, along with the adjacent
Empress Theatre, the first of Anchorage's concrete buildings.

9. The Alaska Building and the Empress Theatre Building were constructed with
a party wall for the north 50 feet of the Empress Theatre Building's east wall, meaning
that both buildings shared the wall.

10. The Alaska Building has historical significance.

11.1.B. (Jake) Gottstein purchased the Alaska Building in 1926.

12. Jake's son, Barnard Jacob (B.J.) Gottstein acquired the Alaska Building from

Anna J. Gottstein, his mother and Jake Gottstein's widow, in 1972.

Complaint Page 2
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13. Plaintiff, which is 100% owned by James B. (Jim ) Gottstein, purchased the
Alaska Building from Jim's father, B.J. Gottstein, in 1995, in order to preserve the Alaska
Building as long as possible.

I1I. Legislative Information Office Project

14.On September 19, 2013, 716 LLC entered into an agreement with the
Legislative Affairs Agency to (a) demolish the existing Anchorage Legislative
Information Office down to its steel frame and the Empress Theatre building and (b)
lease a newly constructed office building to the Legislative Affairs Agency for the
Anchorage Legislative Information Office (LIO Project).

15.0n September 23, 2013, 716 LLC completed its purchase of the Empress
Theatre (then occupied by the Anchor Bar).

16.0n December 6, 2013, 716 LLC and Alaska Building entered into that certain
Access, Indemnity, and Insurance Agreement, Paragraph 10 of which provides in
pertinent part:

The contractor employed by 716 to complete the Project, Criterion General, Inc.
located at 2820 Commercial Drive Anchorage, Alaska 99501 (the "Contractor"),
shall defend, indemnify and hold harmless [Alaska Building, Inc. (ABI)] . . . from
and against all claims, damages, losses and expenses including interest, costs and
attorneys' fees arising out of or resulting from the performance of any work on the
ABI Property or on the Party Wall, provided that any such claim, damage, loss or
expense is caused in whole or in part by any negligent act or omission of the
contractor, any subcontractor, anyone directly or indirectly employed by any of
them or anyone for whose acts any of them may be liable, regardless of whether or
not it is caused in part by a party indemnified hereunder. The contractor need not
indemnify ABI for ABI's sole negligence; however, this indemnification shall
apply to circumstances of combined fault.

Complaint Page 3
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IV. Count One—Illlegality of L1O Project

17.Under AS 36.30, leases by the Legislative Affairs Agency are normally subject
to the competitive procurement process.

18. Under AS 36.30.83 an existing lease by the Legislative Affairs Agency may be
extended for up to ten years without compliance with the normal competitive
procurement process if there is a minimum cost savings of at least 10 percent below the
market rental value of the real property at the time the extension.

19. The LIO Project is not a lease extension.

20. The rental rate of the L1IO Project is not at least 10 percent below the market
rental value of the real property at the time the extension.

21.1n fact, the rental rate of the LIO Project is at least twice the market rental
value.

22.The LIO Project is illegal because it does not comply with AS 36.30.

V. Count Two--LIO Project Damage To Alaska Building

23.716 LLC is the owner and lessor of the building constructed by the LIO
Project.

24.Upon information and belief, KPB was/is the architect for the LIO Project

25.Upon information and belief, Pfeffer was/is the project manager for the L10
Project.

26. Criterion was/is the general contractor for the LIO Project.

27.The LIO Project caused damage to the Alaska Building of at least $250,000.

- Complaint Page 4
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28. The LIO Project was negligently designed, managed, or constructed, or any
combination thereof, resulting in damage to the Alaska Building.

29. As one owner of the party wall, 716 LLC is obligated to maintain the party
wall and not damage the Alaska Building through work on the party wall, and is liable to
Alaska Building for any and all damage caused by the L1O Project as a result of its work
on the party wall.

30.716 LLC is otherwise obligated not to damage the Alaska Building and liable
to Alaska Building for any damage to the Alaska Building.

31.716 LLC, Pfeffer, KPB, and Criterion are liable to Alaska Building for all
damage and costs to the Alaska Building caused by the L1O Project.

WHEREFORE, Plaintiff prays for the following relief:

A. Judgment declaring the September 19, 2013, agreement between 716 West
Fourth Avenue LLC and the Legislative Information Office pertaining to the LIO Project,
illegal, nuil and void.

B. A Judgement reforming the LIO Project lease to market value.

C. A Judgment in favor of Alaska Building of 10% of the savings to the
Legislative Affairs Agency for invalidation or reformation of the L1O Project Lease.

D. Judgment against Pfeffer Development, LLC., 716 West Fourth Avenue LLC,
and Criterion General, LLC, jointly and severally, for damage to the Alaska Building in
the amount of $250,000 or more as proved at trial.

E. Punitive damages against 716 West Fourth Avenue LLC.

F. Costs and attorney's fees.

Complaint Page 5
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G. Such other further and additional relief as the Court find just.

DATED March 31, 2015. Law Offices of James B. Gottstein, attorney for

Plaintiff, Alaska Building, Inc.
r K -1' '

i/
By: : \/

_,}:jémes B. Gotstein
] Alaska Bar No. 7811100
L.
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ALASKA BUIL[N G, IN C.

406 G Sureet, Suie 206, Anchorage, Alaska 9950
(907) 274-7686 Phone ~ (907) 274-9493 Fax

May 1, 2015
Governor Bill Walker Hand Delivered
Suite 1700 w1 etter
550 West 7th Avenue @1__)@@ 1LEt"-t'€F
Anchorage, AK 99501

Re: Line Item Veto of Illegal Anchorage Legislative Information Office Lease
Dear Governor Walker:

This is to urge you to stand up against the corruption involved in the sole source lease of
the Anchorage Legislative Information Office (L10) by using your line item veto authority to
eliminate its FY 2016 appropriation, or at least reduce it to 10% below the market rate.

As you may know, the Alaska Building was damaged by the demolition of the then
existing L10 and Anchor Pub and the construction of the new L10, and Alaska Building, Inc.,
had to file a lawsuit over it. Since the sole source lease was illegal I included in the lawsuit that
the lease should be declared invalid or the rent reduced.' Frankly, I should not have to bear the
risk of bringing this claim and believe that as the Governor of Alaska you should address this
blatant corruption.

Since we are both lawyers, | will provide the legal analysis. First, the lease was
purportedly allowable under AS 36.30.083, which provides:

(a) Notwithstanding any other provision of this chapter, the department, the
Board of Regents of the University of Alaska, the legislative council, or the court system
may extend a real property lease that is entered into under this chapter for up to 10 years
if a minimum cost savings of at least 10 percent below the market rental value of the real
property at the time of the extension would be achieved on the rent due under the lease.
The market rental value must be established by a real estate broker’s opinion of the rental
value or by an appraisal of the rental value.

(emphasis added). In other words, there is a limited exception to the normal public bidding
process required under state law to protect the public, allowing the legislature to extend a lease
for up to 10 years, if the rental rate is at least 10 percent below market value.

First, tearing down the existing building to its steel frame and then constructing a brand
new building, with no occupancy for 15 months, is not an extension.

' The Complaint and other documents pertaining to the lease have been uploaded to
http://gottsteinlaw.com/AkBIldgv7 16 W4thAve/AkBldgv7 1 6W4thAvel LC.htm and will be updated as events occur.
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Second, it is common knowledge that the lease rate is over 2 times the market rate. For
example, the December 21, 2013, Alaska Dispatch story, No-Bid Deal To Expand Legislative
Offices Downtown Draws Criticism, states, "on a square-footage basis, the state will pay more
than double the going rate for downtown office space, according to a check of leases and space
available on Multiple Listing Service." More specifically, comparing apples to apples, the
current L1O lease rate is about $7.15 per square foot per month, while the market rate is about
$3.00. Ten percent below the market rate would be $2.70/square foot per month, which works
out to $104,310 per month instead of the rate specified in the illegal lease of $281,638.

Finally, that this sole source lease was approved under these circumstances leads to the
conclusion that it is the result of corruption. In this case, a crime appears to have been
committed. AS 36.30.930(2) provides:

(2) a person who intentionally or knowingly contracts for or purchases supplies,
equipment for the state fleet, services, professional services, or construction under a
scheme or artifice to avoid the requirements of this chapter is guilty of a class C felony.

[ don't know who is guilty of this crime, but it seems to me that in addition to using your line
item veto authority, the Attorney General should be asked to investigate this corruption and take
appropriate action.

Regardless of whether an investigation into and appropriate action taken with respect to
this corruption occurs, 1 urge you to veto the FY 2016 appropriation for the Anchorage L1IO
entirely, or at least reduce it to $104,310 per month.”

Yours truly,

Amés B. (Jim) Gottstein
President

cc: e-mail
Craig Richards (via e-mail)

? The so-called lease extension is clear that it is subject to the funds being appropriated, so this should not result in
any liability to the state. In addition, that the lease is illegal is also a defense to any claim of breach.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA ficd

THIRD JUDICIAL DISTRICT, AT ANCHORAGE L 18'
2215 JUH -8 A
CLERA TRIAL COURTS
ALASKA BUILDING, INC., an Alaska i ‘_-~r~:_-_-* T
corporation, -
Plaintiff
VS.

716 WEST FOURTH AVENUE LLC, et al,, CERTIFICATE OF SERVICE

Defendants.

A A o e L S S g

Case No. 3AN-15-05969C1

I hereby certify that on this date I mailed a copy of:
1. Amended Complaint;

2. Plaintiff's Opposition To Legislative Affairs Agency's Motion To Stay
Discovery, and

3. this Certificate of Service to:

Jeffrey W. Robinson Mark P. Scheer

Ashburn & Mason, PC Scheer & Zehnder, LLP
1227 W. 9th Ave., Ste. 200 701 Pike St., Ste. 2200
Anchorage, AK 99501 Seattle, WA 98101

Daniel T. Quinn Cynthia L. Ducey
Richmond & Quinn Delaney Wiles, Inc.

360 K St., Ste. 200 1007 W 3rd Ave., Suite 400
Anchorage, AK 99501 Anchorage, Alaska 99501
Kevin M. Cuddy

Stoel Rives LLP

510 L St., Ste. 500

Anchorage, AK 99501

Dated: June 8, 2015

/J 1-61 Géttstein
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Fax (907) 277-1920

STOEL RIVES LLr
510 L Street, Suite 500, Anchorage, AK 99501
Main (907) 277-1900

TS e 2 e
THIRD DISTR RS
Kevin Cuddy (Alaska Bar #0810062) 300N -3 Py 1: o1,
STOEL RIVES L. LN 1
510 L Street, Suite 500 N IR E SRR
Anchorage, AK 99501 a -’im_h___%
MEEREY D)oo

Telephone: (907) 277-1900
Facsimile: (907)277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC.,

Defendants.

TO ALL PARTIES HEREIN AND THEIR ATTORNEYS OF RECORD:
NOTICE 1S HEREBY GIVEN that from July 2, 2015 through July 19, 2015,
KEVIN M. CUDDY, attorney for Defendant Legislative Affairs Agency herein, will be

unavailable for any purposes whatsoever, including but not limited to, motions,

NOTICE OF UNAVAILABILITY OF COUNSEL, KEVIN M. CUDDY

ABIl v. 716 WEST FOURTH AVENUE, et al, Case No. 3AN-15-05969Cl
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STOEL RIVES LvLp
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

discovery, responding to ex parte applications, process service, appearing in court and/or

attending depositions.

Ju(‘é
DATED: May 3, 2015

STOEL RIVES LLp

KEVIN CUDDY

(Alaska Bar #0810062)

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on MS, a true and correct copy of the foregoing was served
via First Class Mail on:

James B. Gottstein, Esq. Mark P. Scheer

Law Offices of James B. Gottstein Scheer & Zehnder LLP

406 G Street, Suite 206 701 Pike Street, Suite 2200

Anchorage, AK 99501 Seattle, WA 98101

(Attorney for Plaintiff) (Attorneys for Def/Criterion General, Inc.)
Jeffrey W. Robinson Daniel T. Quinn, Esq.

Ashburn & Mason Richmond & Quinn

1227 West Ninth Avenue, Suite 200 360 K Street, Suite 200

Anchorage, AK 99501 Anchorage, AK 99501-2038

(Attorneys for Defendant 716 West Fourth  (Attorneys for Defendant Koonce Pfeffer
Avenue, LLC and Pfeffer Development, Bettis, Inc. d/b/a KPB Architects)
LLC)

I further certlfy that this document was substantively produced in Times New Roman 13,
aska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

D¢bby Allen, Litigation Practice Assistant

NOTICE OF UNAVAILABILITY OF COUNSEL, KEVIN M. CUDDY
ABl v. 716 WEST FOURTH AVENUE, et al, Case No. 3AN-15-05969CI
Page 2 of 2
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Kevin Cuddy (Alaska Bar #0810062)
STOEL RIVES Lrp

510 L Street, Suite 500

Anchorage, AK 99501

Telephone: (907) 277-1900
Facsimile: (907)277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan
corporation,

PlaintifT,
\'

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

Case No.: 3AN-15-05969CI

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY

L. INTRODUCTION

Defendant Legislative Affairs Agency (the “Agency”) moves, pursuant to Alaska

Rule of Civil Procedure 77, to stay discovery until this Court resolves its pending Motion

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Casec No. 3AN-15-05969Cl
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STOEL RIVES LLP
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

to Dismiss. A stay is warranted to avoid costly and potentially unnecessary discovery in
this matter, and it will not result in any unfair prejudice to Plaintiff.
1. BACKGROUND

On March 31, 2015, Plaintiff Alaska Building, Inc. (“Plaintiff”), filed a Complaint
for Declaratory Judgment and Specific Performance (Complaint) against Defendants 716
West Fourth Avenue LLC, Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects, the
Agency, and Criterion General, Inc.' On May 27, 2015, the Agency filed a Motion to
Dismiss Plaintif’s Complaint for lack of interest injury and citizen-taxpayer standing.
The motion is currently pending before this Court.

III. ARGUMENT

Alaska courts, as elsewhere, have inherent discretion to stay discovery pending the
Court’s resolution of a dispositive motion.? Alaska courts routinely grant such motions
with respect to pending motions to dismiss.” The rationale behind such a stay is that

where the pending motion may dispose of the case, a stay “is an eminently logical means

! See Complaint.

2 Karen L. v. State Dep’t of Health & Soc. Servs., Div. of Family & Youth Servs., 953
P.2d 871, 879 (Alaska 1998) (“The superior court did not abuse its discretion in granting
the motions to stay discovery as to the individual State defendants.”); see also Stone v.
Int’l Marine Carriers, 918 P.2d 551, 554 (Alaska 1996) (holding that a motion to stay
discovery is reviewed for an abuse of discretion); Gettings v. Bldg. Laborers Local 310
Fringe Benefits Fund, 349 F.3d 300, 305 (6™ Cir. 2003) (“Trial courts have broad
discretion and inherent power to stay discovery until preliminary questions that may
dispose of the case are determined.”).

3 See Law Project for Psychiatric Rights, Inc. v. State, 239 P.3d 1252, 1254 (Alaska
2010) (upholding stay of discovery even where stay was contested by the plaintiff on the
grounds that the pending motion for judgment on the pleadings lacked merit); Guerrero
v. Alaska Hous. Fin. Corp., 6 P.3d 250, 253 (Alaska 2000) (discussing superior court’s
grant of stay pending motion to dismiss); Lythgoe v. Guinn, 884 P.2d 1085, 1086 (Alaska
1994) (same).

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
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to prevent wasting the time and effort of all concerned, and to make the efficient use of
judicial resources.” A stay of discovery is especially appropriate when “the pending
dispositive motion can be decided absent additional discovery,” or where the plaintiffs
will suffer no unfair prejudice from granting the stay.

The Court should stay discovery pending resolution of the Agency’s Motion to
Dismiss. The Motion to Dismiss is dispositive of all claims asserted by Plaintiff against
the Agency. The Motion is grounded on a question of law requiring no discovery to
resolve the issue of whether Plaintiff has interest injury or citizen-taxpayer standing.’
Moreover, this case is éubstantively identical to Law Project for Psychiatric Rights, Inc.
v. State, where the court granted the State’s motion to stay discovery while the State’s
motion to dismiss for lack of standing was pending.® Despite the plaintiff’s assertion that
the issue of taxpayer standing lacked merit, the Supreme Court of Alaska affirmed and
held that it was not an abuse of discretion for the trial judge to grant the motion to stay
discovery.’

A stay “is an eminently logical means to prevent wasting the time and effort of all

concerned.”'® Absent a stay, the parties may invest significant resources responding to

4 See Chavous v. Dist. Of Columbia Fin. Responsibility & Mgmt. Assistance, 201 F.R.D.
1,2 (D.D.C., 2001) (citing Coastal States Gast Corp. v. Dep’t of Energy, 84 F.R.D. 278,
282 (D. Del. 1979)).

5 Pacific Lumber Co. v. Nat’l Union Fire Ins. Co., 220 F.R.D. 349, 351 (N.D. Cal. 2003).
5 Chavous, 201 F.R.D. at 3-4.

7 «“Whether a party has standing to sue is a question of law.” Keller v. French, 205 P.3d
299, 302 (Alaska 2009).

8 Law Project for Psychiatric Rights, 239 P.3d at 1254.

? Id. at 1256.

'* Chavous, 201 F.R.D. at 2,

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
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discovery requests when it is inappropriate for Plaintiff to even bring this claim.
Similarly, the Court may be called on to use its resources to resolve discovery disputes.
Those resources will be entirely wasted if, as the Agency reasonably expects, the Court
dismisses Plaintiff’s case against the Agency. A stay is appropriate to avoid this needless
waste of the Court’s and parties’ time and efforts.

In addition, a stay is appropriate here because Plaintiff will not be unfairly
prejudiced by the requested stay. The Agency filed its Motion to Dismiss at the very
outset of these proceedings, and there is ample time for the Court to resolve the pending
Motion to Dismiss without interfering with discovery deadlines, none of which have been
set yet. Thus, even if the Court denies the Motion to Dismiss (and it should not), any
delay in conducting discovery will have no unfair prejudice on Plaintiff. Neither will a
stay of discovery impact Plaintiff’s ability to respond to the pending Motion to Dismiss,
which is based upon a pure legal issue.

IV. CONCLUSION

For all the above reasons, the Legislative Affairs Agency reépectfu]ly asks that the
Court grant this motion and stay discovery until the Court resolves its pending Motion to
Dismiss. When weighed against the fact that a stay will allow the parties to avoid the
burden of discovery that is likely to be rendered unnecessary by this Court’s disposition

of the pending Motion to Dismiss, a temporary delay of discovery is warranted.

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl

Page 4 of 5
78926141.1 0081622-00003
000345
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DATED: May 27, 2015

STOEL RIVES LLp

A M
KEVIN CUDDY
(Alaska Bar #0810062)

Attorney for Defendant
. LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on May 27, 2015, a true and correct copy of the foregoing was served

via First Class Mail on:

James B. Gottstein, Esq.

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501

(Attorney for Plaintiff)

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501 '

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

Cynthia L. Ducey, Esq.

Delaney Wiles, Inc.

1007 W. 3rd Avenue, Suite 400
Anchorage, AK 99501
(Attorneys for Defendant, Pfeffer
Development, LLC)

Mark P. Scheer

Scheer & Zehnder LLP

701 Pike Street, Suite 2200

Seattle, WA 98101

(Attorneys for Def/Criterion General, Inc.)

Jeffrey Koonce

KPB Architects

500 L Street, Suite 400

Anchorage, AK 99501

(Attorneys for Defendant Koonce Pfeffer
Bettis, Inc., d/b/a KPB Architects)

I further certify that this document was substantively produced in Times New Roman 13,

in compliance with Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

DTeb'by/Allen, Practice Assistant
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Kevin Cuddy (Alaska Bar #0810062) 28514y 27 PH L:
STOEL RIVES Lip N fAhe2d
510 L Street, Suite 500 LeLROTTL L y
Anchorage, AK 99501 e )
Telephone: (907) 277-1900 SRRV e

Facsimile: (907) 277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC.,, an Alaskan Case No.: 3AN-15-059 69Cl

corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO DISMISS OR, IN THE
ALTERNATIVE, TO SEVER CLAIMS FOR MISJOINDER

L INTRODUCTION
Pursuant to Civil Rule 12(b)(1), Defendant Legislative Affairs Agency (the
“Agency””) moves to dismiss the sole cause of action alleged against it for lack of subject
matter jurisdiction. Plaintiff lacks standing to bring its claim against the Agency.
Alternatively, the Agency moves to sever the cause of action pursuant to Civil Rule 21
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because of misjoinder. Plaintiff’s claim against the Agency concerning the legality of a
lease is unrelated to its separate property damage claim against the remaining defendants.
I. BACKGROUND

The Agency “was established by the Legislative Council, a permanent interim
committee, to assist it in providing the legislature with research on and analysis of

' The Agency

proposed legislation as well as other general administrative services.”
executes policy from Legislative Council and carries out other statutory and rule
assignments made by the legislature. For example, among other tasks, the Agency
reviews contracts for legislators and provides non-partisan, independent, and objective
analysis to legislators.

On March 31, 2015, Plaintiff Alaska Building, Inc. (“Plaintift”), filed a two-count
Complaint against 716 West Fourth Avenue LLC (“716”), Koonce Pfeffer Bettis, Inc.,
d/b/a KPB Architects (“KPB™), Pfeffer Development, LLC (“Pfeffer”), Criterion General,
Inc. (“Criterion™), and the Agency.

In the first count of the Complaint, Plaintiff has brought a claim against the
Agency based on the alleged illegality of the lease for the Legislative Information Office
Project (the “Project”). Plaintiff claims that leases by the Agency are normally subject to
a competitive procurement process, unless the Agency is extending an existing lease for

up to ten years and at a cost savings of at least ten percent below the market rental value.?

Plaintiff claims that the Agency’s lease does not comply with Alaskan law and the

' State v. Haley, 687 P.2d 305, 309 (Alaska 1984).

2 See Compl. 99 17-20.
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Project is therefore illegal.” Plaintiff seeks damages equal to 10% of the savings to the
Agency for any invalidation or reformation of the lease.! The Agency is the only
defendant with respect to the first count of the Complaint.

In the second count of the Complaint, Plaintiff has brought a claim against 716,
KPB, Pfeffer, and Criterion for property damage.’ Plaintiff alleges that certain damage
was done to a shared wall between two buildings (the “party wall””) during a construction
project, and that Plaintiff was damaged as a result.® Plaintiff asserts that “716 LLC,
Pfeffer, KPB, and Criterion are liable to Alaska Building for all damage and costs to the

»7 In terms of damages, Plaintiff seeks

Alaska Building caused by the LIO Project.
“Judgment against Pfeffer Development, LLC., [sic] 716 West Fourth Avenue LLC, and
Criterion General, LLC, jointly and severally, for damage to the Alaska Building in the
amount of $250,000 or more as proved at trial.”® The Agency is not a defendant with
respect to the second count of the Complaint and no relief is sought from the Agency for
any property damage allegedly incurred by Plaintiff.
I1l. STANDARD FOR DECISION
Civil Rule 12(b)(1) allows a defendant to move for dismissal based on the Court’s

lack of jurisdiction over the subject matter. “In discussing the standing requirement, [the

Supreme Court of Alaska] has stated that an Alaska court has no subject matter

3 See id. 9 22.

* See id. Prayer for Relief ¥ C.
S See id. 19 23-31.

6 See id. 99 27-29.

T1d. 4 31.

8 Id. Prayer for Relief q D.
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jurisdiction unless the lawsuit before it presents an actual controversy involving a

’ The fundamental question

genuine relationship of adversity between the parties.”
regarding standing is “whether the litigant is a proper party to seek adjudication of a
particular issue. Although we favor access to judicial forums, a basic requirement of
standing is adversity of interests.”"”

Civil Rule 21 allows a party to be dropped by order of the court on motion of any
party or for a claim against a party to be severed and proceeded with separately on such
terms as are just.

IV.  ARGUMENT
A. Plaintiff Lacks Standing to Bring Its Claim Against the Agency

Standing in Alaska is not a constitutional doctrine, but “is a rule of judilcial self-
restraint based on the principle that courts should not resolve abstract questions or issue
advisory opinions.”'' There are two types of standing in Alaska: (i) interest-injury
standing, and (it) citizen-taxpayer standing.'? Plaintiff does not have interest-injury

standing or citizen-taxpayer standing to challenge the legality of the Project and,

therefore, Plaintiff’s claims against the Agency should be dismissed.

? Myers v. Robertson, 891 P.2d 199, 203 (Alaska 1995).

0 Law Project for Psychiatric Rights, Inc. v. State, 239 P.3d 1252, 1255 (2010); Mpyers,
891 P.2d at 203 (“[A]dversity constitutes the basic requirement for standing in Alaska.”).
" Ruckle v. Anchorage School Dist., 85 P.3d 1030, 1034 (Alaska 2004) (quoting Trustees
for Alaska v. State, 736 P.2d 324, 327 (Alaska 1987)).

12 Law Project for Psychiatric Rights, 239 P.3d at 1255. For interest-injury standing,
Alaska also recognizes third-party standing, which allows a litigant to raise the rights of a
third person in special circumstances. /d. Third-party standing is not at tssue here as
Plaintiff does not assert a third party’s rights in this action.
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i. Plaintiff Does Not Have Interest-Injury Standing

To establish interest-injury standing, plaintiffs “must demonstrate that they have a
sufficient personal stake in the outcome of the controversy and an interest which is
adversely affected by the complained-of conduct.”® Here, Plaintiff alleges that the
Project was illegal. Plaintiff has not alleged that it was adversely affected by the legality
or illegality of the Project. In fact, Plaintiff does not assert that it has been injured at all
by the Agency’s lease. To the contrary, Plaintitf’s prayer for relief requests a windfall of
10% of any savings that the Agency obtains as the result of Plaintiff’s requested
invalidation or reformation of the lease — not as any compensation for Plaintiff’s alleged
loss (which it never alleges), but rather as remuneration for Plaintiff’s decision to file this
lawsuit. Absent an identifiable injury, there can be no interest-injury standing.

Both the U.S. Supreme Court and the Alaska Supreme Court have found that a
plaintiff raising only a generally available grievance about government — claiming harm
to the plaintiff’s interest in the proper application of the law, and seeking relief that no
more directly benefits the plaintiff than it does the public at large — does not present a
controversy for standing purposes.'t At most, Plaintiff has raised precisely this type of
generally available grievance about the application of the law and therefore lacks interest-

injury standing.

13 Keller v. French, 205 P.3d 299, 304 (Alaska 2009) (internal quotations and footnote
omitted).

14 See Lamb v. Obama, 2014 WL 1016308, at *1 & n.4 (Alaska March 12, 2014) (citing
Lujan v. Deféenders of Wildlife, 504 U.S. 555, 573-74 (1992)).
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ii. Plaintiff Does Not Have Citizen-Taxpayer Standing

Plaintiff is not the appropriate litigant to bring this claim. To establish citizen-
taxpayer standing, a plaintiff must show that it is an appropriate plaintiff to challenge the
governmental action at issue and that the case is of public significance.”’ A taxpayer’s
belief that a law or even the constitution has been violated does not create standing.'®
This Court should evaluate the appropriateness of a plaintiff on a case-by-case basis,
considering the different factual issues at play."”” As explained below, even if Plaintiff’s
reading of the Procurement Code was correct (which it is not), a review of the facts in
this case reveals that there are other potential plaintiffs who are more directly affected by
the alleged illegality of the lease and who are more appropriate plaintiffs to challenge the
lease and the procurement process. Plaintiff does not suddenly become an appropriate
litigant simply because it finds the lease to be unpopular.'®

Alaska courts have repeatedly dismissed complaints for lack of standing when the

plaintiff was not the appropriate litigant to bring the claim. In Keller v. French, certain

15 Neese v. Lithia Chrysler Jeep of Anchorage, Inc., 210 P.3d 1213, 1219 (Alaska 2009);
Keller, 205 P.3d at 302. Because Plaintiff is not an appropriate party to bring this suit,
the Agency does not address the “public significance” prong.

6 See, e.g., Keller, 205 P.3d at 304 (denying taxpayer standing despite alleged violation
of constitutional rights); Law Project for Psychiatric Rights, 239 P.3d at 1255-56 (same).
'7 See Ruckle, 85 P.3d at 1037.

18 Mr. Gottstein is the owner of Alaska Building, Inc., and was recently quoted in the
Alaska Dispatch News as saying that he brought this claim because “everybody is
complaining about this thing.” See “Lawsuit Challenges Expensive State Lease for
Anchorage Legislative Building,” Alaska Dispatch News, March 31, 2015, located at
http://www.adn.com/article/2015033 1/lawsuit-challenges-expensive-state-lease-
anchorage-legislative-building.
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legislators brought suit to stop an investigation into Governor Sarah Palin. ' The
plaintiffs contended that they had citizen-taxpayer standing to bring the claim because
there were no other persons more directly affected who had sued or, more importantly for
purposes of this analysis, were likely to sue.”® While conceding that Governor Palin was
more directly affected, the plaintiffs argued that she had not yet sued and appeared

21

unlikely to do so while in the middle of a national campaign.”" The Alaska Supreme

Court rejected this approach, noting that this “interpretation of the citizen-taxpayer
standing test is too literal.”?® The court held that it was irrelevant whether or not the
governor — a more appropriate plaintiff - actually intended to bring suit. The key inquiry
was whether there was any indication that, if the governor felt her rights were being

3

violated, she would be unable to bring suit.”> Given that there was no impediment or

restriction that limited the governor or other potential appropriate plaintiffs (e.g., other
executive branch officials) from bringing suit, the legislators were found not to be
appropriate plaintiffs and their suit was dismissed for lack of standing. “That individuals
who are more directly affected have chosen not to sue despite their ability to do so does
not confer citizen-taxpayer standing on an inappropriate plaintiff.”24

Other cases are in accord. In Law Project for Psychiatric Rights, Inc. v. State, the

Alaska Supreme Court affirmed the lower court’s ruling that the plaintiff did not have

1% Keller, 205 P.3d at 302-04.

20 See id. at 303.

2l See id.

22 Id

23 See id.

24 1d at 303.
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' .

citizen-taxpayer standing to challenge the alleged violation of certain minors’
constitutional rights.25 The plaintiff did not purport to represent any of those minors or
their families.?® The court found that an individual or group that was directly affected by
the alleged constitutional violation (e.g., the minors themselves) would be the appropriate
]itigant.?‘7 As the trial court found, there was no citizen-taxpayer standing when “there
appears to be a more directly affected party here that would make a more appropriate
plaintiff than the Law Project.”28 Quoting Keller, the Alaska Supreme Court held that the
plaintiff lacked citizen-taxpayer standing because there were other more appropriate
plaintiffs who had been more directly affected by the government action who could have
brought suit.”’

Likewise, in Ruckle v. Anchorage School District, the Alaska Supreme Court
affirmed the trial court’s ruling that the plaintiff lacked citizen-taxpayer standing to
dispute a public procurement determination and related re,g,ulations.30 The trial court had
found that the taxpayer lacked citizen-taxpayer standing because there was another party

more directly affected by the challenged conduct in question who had or was likely to

5 Law Project for Psychiatric Rights, 239 P.3d at 1255-56.

26 See id. at 1254 (claiming that affected children and parents had not sued due in part to
lack of resources).

7 1d; see also Kleven v. Yukon-Koyukuk Sch. Dist., 853 P.2d 518, 526 (Alaska 1993)
(holding that a former employee who filed a grievance but resigned before it was
resolved did not have standing to challenge employer’s grievance process because
remaining employees were in a better position to raise the complaints).

28 Law Project for Psychiatric Rights v. State, 3AN-08-10115CI (Decision on Record of
Hon. J. Smith), attached as Exh. A. at 20.

2 Law Project for Psychiatric Rights, 239 P.3d at 1256.

3085 P.3d 1030 (Alaska 2004).

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO DISMISS

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05569CI
Page 8 of 15

000354




Fax (907) 277-1920

STOEL RIVES LLP
510 L Street, Suite 500, Anchorage, AK 99501
Main (907) 277-1900

® - @

bring suit.! The plaintiff argued that the public procurement process was intended to
benefit taxpayers and therefore she was a more appropriate plaintiff to challenge alleged
flaws in the procurement process than a competing bidder who lost out on the contract
during the procurement process.3 2 The Alaska Supreme Court rejected these arguments,
citing the defendant’s “compelling” analysis that a taxpayer is less directly affected by a
procurement award than a contractor who was deprived of a substantial contract by the
procurement process.33 Because the plaintiff was not the appropriate litigant, she lacked
citizen-taxpayer standing to challenge the procurement process.

The holdings and analysis from Keller, Law Project, and Ruckle govern here.
First, Plaintiff has not shown (and cannot show) how it was directly affected by the
Agency’s alleged actions or the lease. The mere claim that the Agency violated a statute,
including the State Procurement Code, does not confer citizen-taxpayer standing on
Plaintiff.>* Plaintiff has no special stake in this issue, other than that “everybody is
complaining” about the lease.”® This type of generally available grievance does not give
rise to citizen-taxpayer standing.

Second, while Plaintiff would have apparently preferred that the Project be the

» 36

subject of a ‘“competitive procurement process,”” that is not what the Legislature

> See id. at 1035.

2 See id.

3 See id. at 1036-37

3 See, e.g., Ruckle, 85 P.3d at 1032-33, 1037 (dismissing plaintiff’s claim for lack of
citizen-taxpayer standing despite her allegation that the Anchorage School District was
violating the State Procurement Code).

3 See supra note 18.

3 Compl. 9 17.
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intended as set forth in AS 36.30.083 and the governing procurement procedures.
Instead, the Legislature expressly contemplated that a real property lease like that of the
Project could be extended without a competitive re-procurement process as long as
certain criteria were met. Pursuant to AS 36.30.020, the Legislative Council adopted and
published procedures for procurements by the legislative branch. The Project complies
with the Alaska Legislative Procurement Procedures — which Plaintiff fails even to
mention or address. Insofar as Plaintiff challenges the Agency’s compliance with the
Alaska Legislative Procurement Procedures, Plaintiff is asking the Court to sccond-guess
the Legislative Council’s determination that the lease is in its best interests. Plaintiff’s
desire to second-guess legislators’ judgment calls that Plaintiff deems unpopular cannot
be squared with the core precepts of judicial self-restraint that govern justiciability
determinations.”’

More importantly, even if the “competitive proculrement process” that Plaintiff
prefers was required, which it is not, the result would still have no direct effect on
Plaintiff. Plaintiff alleges the Agency should have been forced to proceed with a
competitive procurement process, which may or may not have led to a different lessor

securing the lease (which, in turn, may or may not have been more expensive than the

37 Standing is a part of the doctrine of justiciability. See Moore v. State, 553 P.2d 8, 24
n.25 (Alaska 1976). The Agency’s focus here is solely to demonstrate that Plaintiff is not
a proper parly to bring a claim challenging this lease. The substantive claim, however,
impacts separation of powers issues and policy considerations that may not be justiciable
if the claim proceeds. See id.; Malone v. Meekins, 650 P.2d 351 (Alaska 1982).
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existing lease).™® Critically, Plaintiff does not and cannot allege that it would even have
been a participant in that re-procurement process if it was carried out as Plaintiff would
have preferred.”” Even under the Plaintiff’s preferred re-procurement process, the more
appropriate plaintiff to allege a violation of the State Procurement Code would be an
entity that purportedly lost out on the opportunity to lease space to the Agency — not the
Plaintiff. As in Ruckle, that entity would be a more appropriate plaintiff because it has an
“enormous economic incentive” to b_ring suit and would likely raise “similar, if not
identical, claims™ to that raised by Plaintiff.*® The Ruckle court already rejected the
argument that members of the public are more (or even equally) appropriate litigants for a
challenge to the application of the State Procurement Code.*' As the Keller and Law

Project courts held, more directly affected individuals are the appropriate litigants to

38 While Plaintiff admits that the Legislative Information Office was located at 716 West
Fourth Avenue in Anchorage prior to the renovation project and remains there today, and
that the Agency was and is a lessor of that space, Plaintiff nevertheless claims that this
was not a lease extension. See Compl. 19 2, 14, 19. The location of the Legislative
Information Office is not subject to reasonable dispute and is generally known within the
State. See Alaska R. Evid. 201(b). Plaintiff also asserts that the rental rate of the Project
is not at least 10 percent below the market rental value of the real property at the time of
the extension. See Compl. § 20.

3% Compl. 99 17-22.

0 Ruckle, 85 P.3d at 1037. Plaintiff has alleged that the rental rate of the Project is at
least twice the market rental value. See Compl. § 21. While Plaintiff is incorrect, the
allegation suggests that an entity that could have competed for the lease would have
ample economic incentive to bring such a challenge.

T Ruckle, 85 P.3d at 1035. The trial court in Law Project also commented that the State
itself could be an appropriate litigant to address challenges to constitutional rights. See
Exh. A at 20 (“As defendant argues, the affected children, their parents or guardians or
even the state would make a more appropriate plaintiff if a legitimate grievance
existed.”). The Alaska Supreme Court expressed no opinion on this comment. Law
Project for Psychiatric Rights, Inc., 239 P.3d at 1256 n.19. The State may also be a more
appropriate litigant than the Plaintiff in this instance, given the State’s interest in
preserving State funds and ensuring that the Agency’s lease complies with the law.
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bring this claim — not individuals who have been less directly affected (or not affected at
all).*?

Third, Plaintiff has not shown (and cannot show) that there is anything limiting
any of these more appropriate plaintiffs from bringing suit.”® The Project is not hidden
from view; it has been the subject of substantial media coverage. If these more
appropriate litigants wished to bring a challenge to the lease, nothing stood in their way. "
The fact that no such entity has yet decided to bring such a claim does not confer citizen-
taxpayer standing on Plaintiff.*’ Plaintiff’s claim against the Agency should be dismissed
for lack of citizen-taxpayer standing.

B. Alternatively, Plaintiff’s Claim Against the Agency Should be Severed for
Misjoinder Under Civil Rule 21

If the Court declines to dismiss Plaintiff’s claim for lack of standing, count one of
the Complaint should be severed from the remainder of the case. Under Civil Rule 21,
“[p]arties may be dropped or added by order of the court on motion of any party or of its
own initiative at any stage of the action and on such terms as are just. Any claim against

a party may be severed and proceeded with separately.” A court may sever the misjoined

2 See Keller, 205 P.3d 303-04; Law Project for Psychiatric Rights, Inc., 239 P.3d at
1255-56.

 See Keller, 205 P.3d at 303.

“ If these entities who would have participated in that re-procurement process believed
that their rights were being violated or the State Procurement Code was being misused,
there is no indication that they would be unable to bring a challenge. See Keller, 205
P.3d at 303. These entities likely have considerably more experience with the State
Procurement Code than Plaintiff and a better understanding of the relevant market rates.
Their decision not to bring suit at this time may reflect their judgment that Plaintiff’s

allegations lack merit.
5 See Keller, 205 P.3d at 303; Law Project for Psychiatric Rights, 239 P.3d at 1255-56.
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i

parties if the test for permissive joinder is not satisfied."® The rule for permissive joinder
allows defendants to be joined in one action if the plaintiff asserts a right to relief arising
out of the same transaction, occurrence, or series of transactions or occurrences and there
are common questions of law or fact.”’

Here, the two portions of the Complaint relate to different parties and different
claims that have no common set of facts. Plaintiff’s claim against the Agency in count
one of the Complaint is based on the alleged illegality of the Project and alleges that the
Agency did not follow required procurement procedures. Plaintiff asserts that it is
entitled to declaratory relief and money damages based on anticipated savings if the lease
is invalidated or reformed. Plaintiff’s claim against the other defendants in count two of
the Complaint is based on property damage to the Alaska Building and seeks punitive
damages based on theories of negligence. There are no common questions of law or fact
and the claims arise out of different transactions — the procurement of the lease as
compared to the construction of the building. If this Court does not grant the Agency’s
Motion to Dismiss, then at a minimum the two different cases should be severed and

litigated separately.”® The Agency has nothing to do with the alleged negligence or

6 Coughlin v. Rogers, 130 F.3d 1348, 1350 (9th Cir. 1997).

47 Civil Rule 20(a)(“All persons may be joined in one action as defendants if there is
asserted against them jointly, severally, or in the alternative, any right to relief in respect
of or arising out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all of them will arise in the
action.”).

18 See, e.g., Fowler v. UPMC Shadyside, 578 F.3d 203, 209 n.5 (3d Cir. 2009) (noting
that to remedy a misjoinder the trial court should either drop the misjoined parties “on
such terms as are just” or sever the claims against the misjoined parties and proceed with

those separately).
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property damage claimed by Plaintiff with respect to its shared wall, and it is unclear how
a general contractor like Criterion, for example, could have any involvement in the
Agency’s administration of the State Procurement Code. These two different matters
should be litigated separately.
| V. CONCLUSION

Plaintiff does not have interest-injury or citizen-taxpayer standing to bring this
claim. The case should be dismissed outright. In the alternative, Plaintiff’s claims
against the Agency in count one of the Complaint should be severed from Plaintiff’s
claims against the other defendants in count two of the Complaint. For all the reasons set
forth in this motion, Legislative Affairs Agency’s motion should be granted.

DATED: May 27, 2015
STOEL RIVES LLp

7

KEVIN CUDDY

(Alaska Bar #0810062)

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY
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Page 2 Page 4
1 ANCHORAGE, ALASKA; WEDNESDAY, MAY 27,2009 1 are not approved by the Food and Drug Administration
2 11:15 AM. 2 orincluded in the American Hospital Formulary
3 -00o- 3 Service drug information, the United States
4 THE COURT: All right. This is the time for 4 Pharmacopoeia Drug Information or Drugdex Information
5 the Court to place on record its decision in § System or both.
6 defendant's motion for judgment on the pleadings in 6 And three, order that all children and
7 case 3AN-08-10115C1, which is captioned Law Project 7 youth in state custody currently being administered
8 for Psychiatric Rights, an Alaska Nonprofit 8 psychotropic drugs and all children and youth to whom
9 Corporation, vs. The State of Alaska, Sarah Palin, 9 the State of Alaska currently pays for the
10 Govemnor of the Siate ol Alaska, the Alaska 10 administration of psychotropic drugs be assessed in
11 Decpartment of Health and Social Services, William 11 accordance with and brought into compliance with the
12 Hogan as Commissioner of the Depariment of Health and 12 specifications of Critical ThinkRX, which the Court
13 Social Services, Tammy Sandoval, the director of the 13 will describe as the training program to educate
14 OfTice of Children's Services, Steve McComb, Director 14 individuals involved in prescribing and
15 of the Division of Juvenile Justice, Melissa 15 administrating psychotropic medications about, quote,
16 Wilzler-Stone, Dircector of the Division of Behavioral 16 critical thinking, end quote, of alternatives,
17 Health, Ron Adler, Dircclor/CEO of the Alaska 17 especially nonmedication action. And that training
18 Psychiatric Institute, and William Streur, Deputy 18 must be by a contractor knowledgeable of the
19 Commissioner and Dircctor of the Division of Health 19 CriticalThinkRX curriculum. And such other relief as
20 Care Scrvices, as defendants. . 20 the Court finds just in the premises.
21 Plaintiff, an Alaska nonprofit corporation, 21 Plaintiff filed the action, the Complaint,
22 isa public interest law firm whosc mission is 22 on September 2nd, 2008. An Amended Complaint was
23 described as mounting a strategic litigation campaign 23 filed on September 29, 2008. Defendant filed this
24 against forced psychiatric drugging and electroshock 24 motion for judgment on the pleadings on March 16,
25 treatment of minor paticnts. 25 2009. Oral argument was not requested by either
Page 3 Page 5
1 Plaintiff filed a 54-page Complaint arguing 1 party.
2 that the current procedures employed by the state in 2 The defendant argues in its motion that
3 authorizing psychiatric medication and treatment of 3 pursuant to Alaska Rules of Civil Procedure 12(c),
4 juveniles violates the constitutional rights of 4 that judgment on the pleadings is appropriate because
5 Alaskan children and youth. 5 plaintiff failed to meet the actual controversy
6 Plaintiff seeks, one, a declaratory 6 requirement under the Declaratory Judgment Act
7 judgment that Alaskan children and youth have the 7 because plaintiff lacked standing to sue.
8 constitutional and statutory right not to be 8 Defendant argues that AS 22.10.020,
9 administered psychotropic drugs unless and until 9 subparagraph G, explicitly requires the presence of
10 evidence-based psychosocial interventions have been 10 an actual controversy before the Court may issue
11 exhausted, rationally anticipated benefits of 11 declaratory relief and that this matter does not meet
12 psychotropic drug treatment outweigh the risks, the 12 the actual controversy requirement because plaintiff
13 person or entity authorizing administration of the 13 lacks standing to sue. Therefore, defendant argues
14 drugs is fully informed of the risks and potential 14 the Court should dismiss the Complaint.
15 benefits, and close moenitoring of and appropriate 15 Defendant recognizes that Alaska case law
16 means of responding to treating-emergent effects are 16 has broadly interpreted the concept of standing to
17 inplace. 17 promote liberal access to the courts. See Brause vs.
18 Two, an injunction against the defendants 18 State of Alaska, Brause is B-R-A-U-S-E, at 21 P3d
19 and their successors from authorizing or paying for 12 357, an Alaska Supreme Court case from 2001.
20 the administration of psychotropic drugs to Alaska 20 In fact, in Alaska a complaint seeking
21 children and youth without conformance with paragraph{ 21 declaratory relief requires only a simple statement
22 ] and approving or applying for Medicaid 22 of facts demonstrating that the Superior Court has
23 reimbursements to pay for outpatient psychotropic 23 jurisdiction and that an actual justiciable case or
24 drug prescriptions to Alaskan children and youth that 24 controversy is presented. And again, that's from
25 25 Brause. J

are not medically necessary or for indications that

T
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Te this end, Alaska courts recognize two
forms of standing, an interest injury standing, and
citizen taxpayer standing. That's from North Kenai
Peninsula Road Maintenance Service Area vs. Kenai
Peninsula Borough at 850 P2d 636, an Alaska Supreme
Court case from 1993,

However, Defendant argues that even under
Alaska's liberal requirements, Plaintiff satisfies
neither type of standing. Defendant argues that to
establish interest injury standing, a plaintiff must
have an interest adversely affected by the conduct
complained of.

Generally, a plaintiff may not assert
another's constitutional rights unless a special
relationship exists between the plaintiff and the
third party. See Gilbert v. State at 139 P3d 581,
another Alaska Supreme Court case from 2006.

Here plaintiff does not assert interest
injury standing or claim an adverse interest, nor
does plaintiff claim any sort of relationship at all
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Page 8

for Alaska vs. State at 736 P2d 324, an Alaska
Supreme Court case from 1987, it has citizen taxpayer
standing to pursue these claims.

Plaintiff argues that this case raises
issues of public significance and that there is no
more directly affected plaintiff likely to bring this
suit, and plaintiff argues it has therefore satisfied :
the adversity requirement. Plaintiff also argues it |
is able to competently advocate the position
asserted.

Finally, plaintiff argues that the state,
represented by the attomey general, would not be a
proper plaintiff to pursue these claims. Contrary to
the defendant's assertion that representation of the
general public interest of children in state custody
rests with the attorney general, plaintiff argues the
state has ignored its responsibilities and refused to
take appropriate action.

Plaintiff argues the state has ignored its
responsibilitics by not acting on the issues in this

p—

21 to any relevant individual. Therefore, defendant 21 case, and therefore the state would not be a more
22 argues plaintiff has not asserted standing under the 22 appropriate plainmiff for bringing this suit.
23 interest injury doctrine. 23 Plaintiff argues there is every reason to
24 Finally, defendant argues plaintiff also 24 presume that no affected child, youth, parent or
25 lacks citizen taxpayer standing. Defendant argues 25 pguardian is likely to sue in this case because none
Page 7 Page 9
1 that while the criteria for citizen taxpayer standing 1 of these parties have yet to file a suit, and it is
2 in Alaska are liberal, plaintiff has shown no true 2 likely they will never bring this claim. Plaintiff |
3 adversity of interest, 3 argues these children and youth, as well as their
4 Furthermore, there clearly exist parties 4 parents, lack the resources to file suit, and the
5 more affected by the challenged conduct who are 5 potential for being subjected 1o an award of
6 Dbetter suited to pursue these claims. Defendant 6 attorneys fees against them is a powerful
7 argues plaintifT is not a child in need of aid, does 7 disincentive to bringing suit.
8 not allege guardianship of such a child, and has not 8 Plaintiff argues the Law Project for
9 purported to represent a child or class of children 9 Psychiatric Rights was founded in late 2002 in order
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20 citizen taxpayer standing. Defendant asserts there 20 12(c) requires that a motion for judgment on the

21 are more appropriate plaintiffs to raise such issues 21 pleadings be brought within such time as to not delay
22 and because of their true adversity would presumably | 22 the trial and that the instant motion filed on March
23 be able to do so in a more concrete manner. 23 12, 2009, some six months after the action was

24 Plaintiff, in opposition to the motion, 24 commenced, is going to interfere with the trial,

25 argues that under the standard espoused in Trustees 25 which is set to commence on February |, 2010.

subject to the department's duty of care.

Plaintiff is engaged in a campaign to change
the manner and procedure under which the department
operates without any alleged harm inflicted by the
department on plaintiff or anyone plaintiff
represents.

Defendant concludes that a policy agenda and
a sweeping critique of alleged state actions
perpetrated on no one in particular do not constitute
the true adversity of interest required to maintain
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to mount a strategic litigation campaign against
forced psychiatric drugging and electroshock therapy
and notes that because it is the adults in their
lives rather than they who are making the decisions,
children are essentially forced to take phychiatric
drugs, and thus this lawsuit fits squarely within the |!
psych rights mission. Therefore, plaintiff claims it ]
has adversity. 1
Plaintiff also argues that the motion for
judgment on the pleadings is untimely, that Rule

3 (Pages 6 to 9)
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1 In its reply, defendant reiterated that 1 Alaska -- or for Alaska versus the state that was

2 plaintiff lacks citizen taxpayer standing to pursue 2 cited previously.

3 these claims. Defendant argues the parents and 3 The basic requirement for standing in g

4 children themselves are the best suited to address 4 Alaska is adversity. Alaska case law has discussed |

5 these issues and questions on behalf of themselves. 5 two differing kinds of standing, interest injury

6 Defendant argues that Keller v. French, a 6 standing and citizen taxpayer standing. i

7 slip opinion at 13296 from April 3rd, 2009, an Alaska] 7 Under the interest injury approach, a i

8 Supreme Court case, supports granting its motion in & plaintiff must have an interest adversely affected by E

9 this case. 9 the conduct complained of. Plaintiff has not argued !
10 The Alaska Supreme Court in that case held 10 it has an interest injury standing in this case. |
11 that the plaintiffs did not have citizen taxpayer 11 However, in order to determine if a party has citizen

==
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14 were truly -- plaintiffs who were truly at risk from 14 First, the case in question must be one of

15 the actions at issue. 15 public significance. The plaintiff raising

16 As the Court stated in that case, 16 constitutional issues is likely to meet this first

17 individuals who are more directly affected have 17 requirement. Se¢ Sonemann vs. State at 969 P2d

18 chosen not to sue despite their ability to do so, and 18 632.

19 that does not confer citizen taxpayer standing on an 19 Here it seems clear that plaintiff's

20 inappropriate plaintiff. 20 Complaint raises questions of public significance. 1
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Page 10

standing because there were other potential
plaintiffs better suited to bring suit and plaintiffs

Looking at the law surrounding this case,
the Court would note the following. Under Alaska
Civil Rule 12(c), a party will prevail on a motion
for judgment on the pleadings if there are no
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Page 12

taxpayer standing, the court must examine each case
and decide if several criteria have been met.

The asserted issuc involves state and federal [
constitutional rights, state laws, municipal codes, |
and some unknown number of Alaska children and youth
potentially impacted. Defendant indicates that the

25 allegations in the plaintiff's pleading that, if 25 Complaint may in fact raise issues of public :
Page 11 Page 13 E

1 proven, would permit recovery. Accordingly, a 12(¢) 1 significance. il
2 motion only has utility when all material allegations 2 Second, the plaintiff must be an I
3 of fact are admitted in the pleadings and only 3 appropriate party to bring the case. And again, see ||
4 questions of law remain. 4 Trustees for Alaska vs. State. !
S One of the issues that needs to be decided 5 This appropriateness has three main facets. E
6 is whether plaintiff has standing. In Alaska, it has 6 First, plaintiff must have a truly adverse interest. i
7 been held that all that is required of a complaint 7 Second, plaintiff must be capable of competently !
8 seeking declaratory relief is a simple statement of 8 advocating Lthe position asserted. And third, :
9 facts demonstrating that the Superior Court has 9 plaintiff may still be denied standing if there is a f

o
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12 School District at 85 P3d 1030, an Alaska Supreme 12 suit.

13 Court case from 2004, which was quoting Jefferson vs. | 13 Therefore, what needs to be determined is
14 Asplund at 458 P2d 995, a prior Supreme Court case 14 whether or not the plaintiff in this case is the

15 from 1969. 15 appropriate party to bring this action.

16 Under Alaska case law, the actual case or 16 For the plaintiff to be the appropriate

17 controversy language encompasses a number of more | 17 party as noted above, it must have an adverse

18 specific reasons for not deciding cases, including 18 interest, be capable of competently advocating its

19 lack of standing, mootness and a lack of rightness. 19 position, and there must not be a party more directly
20 Standing in Alaska is not a constitutional 20 affected who has or is likely to bring suit.

21 doctrine. Rather, it is a rule of judicial 21 Let's stop for a second. |
22 self-restraint based on the principle that courts 22 (Off record.) |
23 should not resolve abstract questions or issue 23 THE COURT: Plaintiff's sincerity in [
24 advisory opinions. 24 opposing the alleged state's practice seems i

jurisdiction and that an actual justiciable case or
controversy is presented. See Ruckle vs. Anchorage

plaintiff more directly affected by the challenged
conduct in question who has or is likely to bring

unquestioned. However, that adversity is based on |

25 And again, see Trustees For State of

— —— —
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Page 14

plaintiff's mission statement, which, if accepted,
would indicate any individual or group can create
adversity by simply creating a nonprofit and drafting

a mission statement opposing whatever issue they wish
to challenge.

Plaintiff's attorney, Mr. Gottstein, is
also its founder, president and CEQ. Mr. Gottstein
has been practicing law in Alaska since 1978. From
1998 to 2004, Mr. Gottstein served on the Alaska
Mental Health Board. Without going into further
detail regarding the experience of plaintiff and its
counsel, it seems clear plaintiff is capable of
competently advocating the position asserted by
plaintiff.

But plaintiff apparently has no individual
client or group of clients or their custodians who
have actually had either psychotropic medications or
electroshock therapy administered against their
wishes.

Plaintiff starts with the premise that
childrén and juveniles are being forced to undergo
phychiatric medication and/or electroshock therapy,
that their parents, their guardians, the state and
the health care providers are allowing or doing this
without determining the best interests of the
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plaintiff exists, and since that time, a line of

cases has denied citizen taxpayer standing where a
more appropriate plaintiff has or is likely to bring
suit. In Trustees, the Court reasoned that the
crucial inquiry is whether the more directly
concerned potential plaintiff has sued or seems
likely to sue in the foreseeable future.

In Clevin vs. Yukon-Koyukuk School District,
a former school administrator filed suit against the
school district, challenging his reassignment to a
position of lower pay and responsibility. That's at
853 P2d 518, Alaska Supreme Court case from 1993.

The Court finds -- this Court finds the
analysis in that case instructive. One of the main
issues before that court was whether an employee who
starts a grievance process and subsequently resigns
has standing to force the employer to continue with
the process and remedy problems presumably for the
benefit of those employees who remain.

Upon review, the Court determined that
Clevin lacks citizen taxpayer standing. The Court
stated, "Because the Yukon-Koyukuk School District's
remaining employees are certainly in a better
position to raise the gricvances Clevin cites and
because we have no reason to believe that current

Page 15

Page 17

1 children or juveniles; and that they, as plaintiffs, 1 Yukon-Koyukuk School District employees would be

2 can ensure a more appropriate decision is made if 2 indisposed to press legitimate grievances, we agree

3 allowed to identify these children and juveniles. 3 with the trial court that Clevin has failed te

4 Certainly plaintiff can espouse its 4 establish citizen taxpayer standing.”

5 identified mission effectively, but approaching an 5 The Court would note that plaintiffs in

6 issue with the foregone conclusion that children and 6 this case have failed to establish any parent or

7 juveniles are being forcefully medicated and treated 7 guardian with a legitimate grievance on behalf of

8 by their parents, guardians, health care providers 8 their juvenile or child has declined to sue.

9 and/or the state raises concerns plaintiffs -- that 9 In Fannon vs. Matanuska Susitna Borough at
10 plaintiff has an inherent bias to use of medication 10 192 P3d 982, another Supreme Court case from 2008
11 or therapies that may in fact be the most beneficial 11 cited by the parties, the Court finds it's
12 to the recipient. 12 distinguishable that the plaintiffs in this case have
13 The last factor determining whether 13 not established any legitimate claim has gone
14 plaintiff is an appropriate party is whether or not 14 unpursued.

15 there is a more directly affected plaintiff who has 1s Finally, in a very recent decision, the
16 or is likely to bring suit. The parties highly 16 Supreme Court reviewed a case involving a claim that
17 contest this factor. 17 alegislative investigation into the Governor's
18 The Court in Trustees for Alaska vs. The 18 dismissal of the public safety commissioner violated
19 State stated that taxpayer citizen standing has never | 19 the Alaska Constitution's fair-and-just-treatment
20 been denied in any decision of this Court excepton | 20 clause. See Keller v. French previously cited, but
21 the basis that the controversy was not of public 21 it's at opinion No. 6352, April 3rd, 2009.
22 significance or on the basis that the plaintiff was 22 After the investigation began, the group of
"23 not a taxpayer. 23 five state legislators, the Keller plaintiffs filed a
24 But starting with that case, the Court set 24 complaint claiming the investigation was improper for
25 out the requirement that no more appropriate 25 anumber of reasons. Shortly thereafter, a different

5 (Pages 14 Eo 17)
EXHIBIT A | Page 5 of 7

000366




Page 18 Page 20 |
1 group of state employees who had been subpoenaed to 1 clearly they are not the most appropriate plaintiff.
2 appear before the senate judiciary committee 2 Let's stop for a second.
3 commenced a separate lawsuit. The Court referred to 3 (Off record.)
4 them as the Kiesel plaintiffs. 4 THE COURT: As the Court concluded in
5 Upon review, the Supreme Court held that 5 Keller, it appears the Keller plaintiffs are
6 the five legislators did not have standing to claim 6 attempting to assert the individual rights of
7 there was a violation of the fair-and-just-treatment 7 potential or imaginary third parties, and the Court
8 clause. The Court determined that the Keller 8 in that case indicated they had never before allowed
9 plaintiffs were truly adverse and capable of 9 citizen taxpayer standings to be used in that way.
10 competently advocating their position but that there 10 Comparing the present case with those
11 was nonetheless a substantial question here as to 11 discussed above, it becomes clear that the facts of
12 whether other persons who are more directly affected | 12 this case support a finding of plaintiff lacks
13 have sued or are likely to sue. 13 standing.
14 In deciding that the Keller plaintiffs 14 There is no adversity of interest with
15 lacked standing, the Court stated that the Kiesel 15 plaintiff except as they created with their mission
16 plaintiffs were among the classes of persons in this 16 statement. And just like in Ruckle and Keller, there
17 investigation most obviously protected by the 17 appears to be a more directly affected party here
18 fair-and-just-treatment clause. 18 that would make a more appropriate plaintiff than the
19 The Kiesel plaintiffs were more directly 19 Law Project.
20 affected by the investigation, and they had actually 20 As defendant argues, the affected children,
21 sued some of the defendants. The Court reasoned that | 21 their parents or guardians or even the state would
22 the Kiesel plaintiffs did not allege any violation of 22 make a more appropriate plaintiff if a legitimate
23 the fair-and-just-treatment clause, but had they 23 grievance existed.
24 thought they were being mistreated, there would have | 24 The motion for judgment on the pleadings is
25 been far more appropriate plaintiffs to make that 25 granted in this case. Parties will be given a copy
Page 19 Page 21
1 claim than the Keller plaintiffs, none of whom 1 ofthe disk with the Court's decision, and this case
2 self-identified as either a witness or a target of 2 will be dismissed.
3 the investigation. 3 We'll be off record.
4 In addition, the Supreme Court in that case 4 (Proceedings adjourned at 11:39 a.m.)
5 discussed the Governor's potentially more appropriate | 5 * kK k¥
6 plaintiffs, stating, quote: Even if the Governor did 6
7 not intend to sue, there is no indication that if she 7
8 thought her rights were being violated she would be 8
9 unable to do so. The Keller plaintiffs do not g
10 contend that the Governor or any other potential 10
11 plaintiffs were somehow limited in their ability to 11
12 sue. That individuals who are more directly affected | 12
13 have chosen not to sue despite their ability to do so 13
14 does not confer citizen taxpayer standing on an 14
15 inappropriate plaintiff. End quote. 15
16 In this case, plaintiff argues parents or 16
17 guardians are unlikely to sue, but that statement 17
18 reflects plaintiff's opinion that parents and 18
19 guardians are incapable of recognizing what 19
20 plaintiffs identify as, quote, forced, end quote, 20
21 medication and treatment. 21
22 Plaintiff seeks to be placed in the role of 22
23 decision maker for the children and juveniles 23
24 receiving psychotropic medication and electroshock | 24
25 therapy in lieu of parents or guardians. Otherwise, 25

6 (Pageé 18 to.él)
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CERTIFICATE

1, DIANE M. BONDESON, Registered
Professional Reporter and Notary Public in and for
the State of Alaska, do hereby certify that the
foregoing pages numbered 1-21 are a true, accurate
and complete transcript of proceedings in Case No.
3AN-08-10115ClI, Law Project for Psychiatric Rights
vs. State of Alaska, transcribed by me from a copy of

11 the electronic sound recording to the best of my
12 knowledge and ability;
13 And further, that I am not a party to nor
14 have I any interest in the outcome of the action
15 herein contained.
16 IN WITNESS WHEREOF, I have hereunto set my
17 hand this SIXTH day of JUNE, 2009.
18
19
20
21

Diane M. Bondeson, RPR
22 My Commission Expires 9/6/10
23
24
25
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaska corporation,

Plaintiff,
vs.

716 WEST FOURTH AVENUE, LLC,

KOONCE PFEFFER BETTIS, INC., d/b/a

KPB ARCHITECTS, PFEFFER DEVELOPMENT,
LLC, LEGISLATIVE AFFAIRS AGENCY, and

CRITERION GENERAL, INC.,
Case No. 3AN- 15-05969 CI

Defendants.

ROUTINE PRETRIAL ORDER

Pursuant to the Uniform Pretrial Order “UPO”; Administrative Order

3A0-03-04 this Court hereby issues the Routine Pretrial Order in this case.

Trial will commence the week of: August 15,2016

Trial Length/Division

The trial will last 10 trial days, divided between the parties as follows:

Plaintiff 5.0 trial days and Defendant 5.0  trial days. The trial day
allocation -includes each parties' jury selection, opening statement, witness
examination (including cross-examination of other parties' witnesses) and closing

statement.
Jury

A jury trial has been timely requested by a party.
Routine Pretrial Order

Case No. 15-05969 CI
Page | of 3
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Order. The parties and their attorneys are responsible for reading and following the
Alaska Civil Rules and the UPO, which contain the detailed requirements associated
with these deadlines. The dates listed are based on the foregoing trial date. These

dates remain the same even if the actual trial date changes, unless otherwise ordered

Summary of Pretrial Deadlines

The following is a summary of the deadlines imposed by the Routine Pretrial

by this Court.

Move to Amend RPO

Amend Pleadings and Join Parties
without Motion

Preliminary Witness Lists

Specifially Identify Potentially Responsible
Persons

Retained Expert ID

Supplemental Retained Expert ID

Final Date to Serve Written Discovery

Join Specifically Identified Potentially
Responsible Persons and Determine whether
a Sufficient Opportunity to Join is Lacking
Other Expert Opinion Testimony Summary
Retained Expert Reports

Final Date to Depose Lay Witnesses

Dispositive and Rule of Law Motions

Rebuttal Expert Reports

Routine Pretrial Order

Casc No.
Page 2 of 3

15-05969 CI

July 20, 2015

June 30, 2015

March 14, 2016

March 14, 2016

March 14, 2016

March 28, 2016

April 11,2016

April 11, 2016

April 18,2016

April 25, 2016

May 23, 2016

May 23, 2016

June 11, 2016

000370



Dated at Anchorage, Alaska this 21st

Motions Re Expert Opinion Evidence

Final Date to Depose Expert Witnesses
Discovery Motions .
Deposition/Telephonic Designations

Deposition Objections/
Counter - Designations

Other Motions, including Motions
in Limine

Deposition Counter - Designation
Objections

Serve Jury Instructions/Exhibits
Meet Re Jury Instructions/Exhibits

Trial Briefs

Objections Re Jury Instructions/Exhibits
Plaintiff's Final Witness List
Defendant's Final Witness List

Filé Jury Instructions

Trial Call
File Joint Exhibit List With Clerk

June 20, 2016

June 20, 2016

June 20, 2016

July 4, 2016

July 11, 2016

July 11, 2016

Tuly 18, 2016

July 18,2016

Tuly 25,2016

August 1, 2016

August 1, 2016

August 1, 2016

August 5, 2016

August 8, 2016

August 3, 2016 at 3:30 pm

August 15,2016

May, 2015.

day of

&

PATR{CH J. McKAY 7
Superior Court Judge

[ certify that on en 05/21/15 a copy
of the above order was mailed to each of the following
at their addresses of record:

James Goltstein

Jeffrey Robinson | Daniel Quinn
Kevin Cuddy | Mark Scheer

K.

Nixon|Adminiatrative Assistant

Routine Pretrial Order

Case No.

15-05969 Cl1

000371
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ANCHORAGE, ALASKA 99501
TELEPHONE (907) 274-7686
FACSIMILE (507) 274-9493

LAW OFFICES OF JAMES B. GOTTSTEIN
406 G STREET, SUITE 206

. . L'
.

FILED

| STATE.QE ALASK/
IN THE SUPERIOR COURT FOR THE STATE OF ALABRA ST ATy

THIRD JUDICIAL DISTRICT, AT ANCHORAGE ’
2815KAY 18 AMI11: LY

GLGRK TRIAL COUR T

ALASKA BUILDING, INC., an Alaska BY:

corporation, T
Plaintiff

VS.

716 WEST FOURTH AVENUE LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

R i e i T g

Case No. 3AN-15-05969C1
| JOINT TRIAL DATES SUBMISSION
Pursuant to the May 5, 2015, Initial Pretrial Order all parties have agreed to submit
the following trial dates for a jury trial the parties approximate will take ten trial days:
e Julyll1-22, 2016

e July 18-29, 2016
e August 15-26, 2016

DATED May [8 , 2015. Law Offices of James B. Gottstein, attorneys
- : for Plaintiff, Alaska Building, Inc.

fes B. Gottstein,
laska Bar No. 7811100

000372




ANCHORAGE, ALASKA 99501

TELEPHONE (907) 274-7656
FACSIMILE (907) 274-3493

LAW OFFICES OF JAMES B. GOTTSTEIN
406 G STREET, SUTTE 206

CERTIFICATE OF SERVICE

I hereby certify that on this date a copy of the foregoing was mailed to the

following:

Jeffrey W. Robinson
Ashburn & Mason, PC’
1227 W. 9th Ave., Ste. 200
Anchorage, AK 99501

Daniel T. Quinn’
Richmond & Quinn
360 K St., Ste. 200
Anchorage, AK 99501

Kevin M. Cuddy
Stoel Rives LLP

510 L St., Ste. 500
Anchorage, AK 99501

Mark P. Scheer

Scheer & Zehnder, LLP
701 Pike St., Ste. 2200
Seattle, WA 98101

Cynthia L. Ducey

Delaney Wiles, Inc.

1007 W 3rd Ave., Suite 400
Anchorage, Alaska 99501

Dated: May _§, 2015.

Joint Trial Dates Submission
Case No. 3AN-15-05969

r—

/f}ottstem

Page 2
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STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

8107 L - Avip

l . \

Kevin Cuddy (Alaska Bar #0810062)
STOEL RIVES LLpr

510 L Street, Suite 500

Anchorage, AK 99501

Telephone: (907) 277-1900
Facsimile: (907) 277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969Cl1
corporation,

Plaintiff,

V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC,, d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

|[PROPOSED] ORDER GRANTING UNOPPOSED MOTION TO EXTEND
DEFENDANT LEGISLATIVE AFFAIRS AGENCY’S DEADLINE FOR
RESPONDING TO PLAINTIFF’S COMPLAINT

THIS COURT, having reviewed Defendant Legislative Affairs Agency’s

Unopposed Motion for an extension of time to file its response to Plaintiff’s Complaint,

LEGISLATIVE AFFAIRS AGENCY’S UNOPPOSED MOTION TO EXTEND DEADLINE FOR RESPONDING

TO PLAINTIFF’S COMPLAINT
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI

Page | of 2
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Fax (907) 277-1920

STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Main (9G7) 277-1900

IT IS ORDERED that the Motion is GRANTED. Legislative Affairs Agency
must file its response to Plaintiff’s Complaint with this Court on or before the close of
business on Wednesday, May 27, 2015.

DATED this gd#\day of May, 2015.

Honbprable i ko}(ay
Supehigr Court Judge

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on May L, 2015, a true and correct copy of the foregoing was served
via first class mail on:

James B. Gottstein, Esq. Mark P. Scheer

Law Offices of James B. Gottstein Scheer & Zehnder LLP

406 G Street, Suite 206 701 Pike Street, Suite 2200

Anchorage, AK 99501 Seattle, WA 98101

(Attorney for Plaintiff) (Attorneys for Def/Criterion General, Inc.)
Jeffrey W. Robinson Daniel T. Quinn, Esq.

Ashburn & Mason Richmond & Quinn

1227 West Ninth Avenue, Suite 200 360 K Street, Suite 200

Anchorage, AK 99501 Anchorage, AK 99501-2038

(Attorneys for Defendant 716 West Fourth  (Attorneys for Defendant Koonce Pfeffer
Avenue, LLC and Pfeffer Development, Bettis, inc. d/b/a KPB Architects)
LLC)

I further certify that this document was substantively produced in Times New Roman 13,
in comphancewith ka Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

" Debby Allen, Practice Assistant

| cerlify that on _{//413 a copy
of the following was efalled¥laxed! hand-delivered |
78961797.1 0081622-00003 to each of the foI in al their addresses of

Wmf“@ﬁ%

Administrative Assistant

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR EXTENSION
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
Page 2 of 2
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Fax (907) 277-1920

STOEL RIVES LLP
510 L Street, Suite 500, Anchorage, AK 99501
Main (907) 277-1900

® é

B Fi g
’ 'rf},:» :tPSr{ ;
7RG D"ST’?}'CTH

Kevin Cuddy (Alaska Bar #0810062)
STOEL RIVES LLp Wiskay -7 PH I: g5
510 L Street, Suite 500 CLERK TRIAL aies
Anchorage, AK 99501 By COUf e
Telephone: (907)277-1900 7‘7’\7“:~ .
Facsimile: (907) 277-1920 BN

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969Cl1
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC,
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION
GENERAL, INC,,

Defendants.

UNOPPOSED MOTION TO EXTEND DEFENDANT LEGISLATIVE AFFAIRS
AGENCY’S DEADLINE FOR RESPONDING TO PLAINTIFE’S COMPLAINT

Defendant Legislative Affairs Agency, by and through its undersigned counsel,
respectfully requests that its deadline for responding to Plaintiff’s Complaint be extended

to May 27, 2015.

LEGISLATIVE AFFAIRS AGENCY'S UNOPPOSED MOTION TO EXTEND DEADLINE FOR RESPONDING

TO PLAINTIFF’S COMPLAINT
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI

Page | of 3
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Fax (907) 277-1920

STOEL RIVES LLP
510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

Counsel for Defendant Legislative Affairs Agency has consulted with counsel for
Plaintiff and is authorized to represent that Plaintiff does not oppose Defendant’s request
for an extension of time.

If this unopposed motion is granted, Defendant Legislative Affairs Agency’s
response to Plaintiff’s complaint will now be due on or before the close of business
Wednesday, May 27, 2015.

DATED: May 6, 2015
STOEL RIVES LLp

o Lo, Lilil]

KEVIN CUDDY
(Alaska Bar #0810062)

Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on May &, 2015, a true and correct copy of the foregoing was served
via USPS Priority Mail on:

James B. Gottstein, Esq. Mark P. Scheer

Law Offices of James B. Gottstein Scheer & Zehnder LLP

406 G Street, Suite 206 701 Pike Street, Suite 2200

Anchorage, AK 99501 Seattle, WA 98101

(Attorney for Plaintiff) (Attorneys for Def/Criterion General, Inc.)

LEGISLATIVE AFFAIRS AGENCY’S MOTION TO STAY DISCOVERY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUENLLC, et al,
Page 2 of 3

Se No. 3AN-15-05969CI
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Fax (907) 277-1920

STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1960

Jeffrey W. Robinson Daniel T. Quinn, Esq.
Ashburn & Mason Richmond & Quinn

1227 West Ninth Avenue, Suite 200 360 K Street, Suite 200
Anchorage, AK 99501 Anchorage, AK 99501-2038

(Attorneys for Defendant 716 West Fourth  (Attorneys for Defendant Koonce Pfeffer
Avenue, LLC and Pfeffer Development, Bettis, inc. d/b/a KPB Architects)
LLC)

I further certlfy that this document was substantively produced in Times New Roman 13,
ith Alaska Appellate Rule 513.5(¢)(1) and Civil Rule 76(a)(3).

78961603.2 0081622-00003

/

No. 3AN-15-05969Cl

LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY DISCOVER
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC{ et al., Casg
Page 3 of 3
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

Alaska Building, Inc., an Alaska corporation,

Plaintiff, Case No. 3AN-15-05969 CI

V.

Koonce Pfeffer Bettis, Inc., d/b/a
KPB Architects, Pfeffer Development, LLC,
Legislative Affairs Agency, and

)
)
)
)
716 West Fourth Avenue, LLC, )
)
)
)
Criterion General, Inc., )

Defendants. ) INITIAL PRETRIAL ORDER
)

Pursuant to the Uniform Pretrial Order Administrative Order 3A0-03-04, this Court hereby issues the Initial

Pretrial Order in this case.
Routine Pretrial Order

The parties shall discuss among themselves possible trial dates and the expected length of trial. Within 15

days after distribution of the Initial Pretrial Order, the parties shall jointly submit a list of three trial dates that

are each approximately 12 months from the date of the Initial Pretrial Order. The submission to the Court

should also state the approximate number of trial days the parties believe will be required. A Routine Pretrial
Order will be issued based on the parties’ report in accordance with the Uniform Pretrial Order.

Initial Disclosures

Unless an earlier date is or has been agreed to by the parties, initial disclosures required under Alaska Civil
Rule 26(a){(1) shall be served not later than 30 days after distribution of the Initial Pretrial Order.

ENTERED this 5" day of May, 2015, at Anchorage, Alaska.

| certify that on 05/05/15 a copy of the above
was mailed to each of the following:

James Gottstein | Jeffrey Robinson

Daniel Quinn | Kevin Cuddy

Mark Scheeer

KNixon/Admin. Assistant

000379



Llaska
STRICT -
IN THE SUPERIOR COURT FOR THE STATE (HIHMPRWPH 3 L.o

THIRD JUDICIAL DISTRICT AT ANCHOR K TRIAL COURTS

8y
‘ 'i ¥ jT;‘: sl
ALASKA BUILDING, INC., an Alaska
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC, Case No. 3AN-15-05969 CI
KOONCE PFEFFER BETTIS, INC., d/b/a
KPB ARCHITECTS, PFEFFER
DEVELOPMENT, LLC, LEGISLATIVE
AFFAIRS AGENCY, and CRITERION

GENERAL, INC,,

Defendants.

T T T N T g N g S N g

LAW OFFICES
RICHMOND & QUINN
A PROFESSIONAL CORPORATION
380 K STREET. SUITE 200
ANCHORAGE. ALASKA 99501-2038
807) 276-5727
FAX (907) 276-2983

DEMAND FOR TRIAL BY JURY

COMES NOW defendant, Koonce Pfeffer Bettis, Inc.kd/b/a KPB Architects, by
and through counsel, RICHMOND & QUINN, and hereby demands a trial by jury in
this action regardmg each issue so trlable | |

DATED thls& day of April, 2015, at Anchorage, Alaska
RICHMOND & QUINN
Attorneys for Defendant

~ Koonce Pfeffer Bettis, Inc. d/b/a KPB
Architects

By:

Daniel T. Quinn
Alaska Bar No. 8211141

000380 |
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LAW OFFICES
RICHMOND & QUINN
A PROFESSIONAL CORPORATION
360 K STREET. SUITE 200
ANCHORAGE.- ALASKA 99501-2036

. 1907) 276-35727
' FAX {RO7) 276-2053

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct
copy of the foregoing was served by mail this

21 day of April, 2015, on:

James B. Gottstein

Law Offices of James B. Gottstein

406 G Street, Suite 206
Anchorage, AK 99501

===

Kevin M. Cuddy
Stoel Rives LLP
510 L Street, Suite 500
Anchorage, AK 99501

Jeffrey W. Robinson
Ashburn & Mason

Anchorage, AK 99501

1227 W. 9th Avenue, Suite 200

g1 (04

Demand for Trial by Jury

o RICHMOBY & QUINN

520.002\PLD\Demand for Jury Trial

Cynthia L. Ducey

Delaney Wiles, Inc.

1007 W. 3rd Avenue, Suite 400
Anchorage, AK 99501 '

Mark P. Scheer

Scheer & Zehnder, LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Alaska Building, Inc. v. KPB Architects, et al., Case No. 3AN-15-05969 Cl

Page 2 of 2
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ASHBURIMN &MASON re.

LAWYERS
1227 WesT 9TH AVENUE, Suite 200

ANCHORAGE, ALAska 99501

Fax 907.277.8235

TeL 907.276.4331

il
L VT
AT

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA "1+~

THIRD JUDICIAL DISTRICT AT ANCHORAGE 22 Fii |31

T T
NIRRT ¥ I R DN

ALASKA BUILDING, INC,, an Alaska
corporation,

Plaintiffs,
VS.

)
)
)
)
)
)
) Case No.: 3AN-15-05969 Civil
716 WEST FOURTH AVENUE LLC, )
KOONCE PFEFFER BETTIS, INC., d/b/a )
KPB ARCHITECTS, PFEFFER )
DEVELOPMENT, LLC, LEGISLATIVE )
AFFAIRS AGENCY, and CRITERION )
GENERAL, INC,, )

Defendants.

CERTIFICATE OF SERVICE

I, Heidi A. Wyckoff, an employee of Ashburn & Mason, P.C., hereby certify that a copy

of:
) Notice of Substitution of Counsel

was served on April 22, 2015 via U.S. Mail on:

James B. Gottstein Jeffrey Koonce

Law Offices of James B. KPB Architects

Gottstein 500 L Street, Suite 400
406 G Street, Suite 206 Anchorage, Alaska 99501
Anchorage, Alaska 99501

Mark P. Scheer

Scheer & Zehnder LLP
701 Pike Street, Suite 2200
Seattle, WA 98101

Kevin M. Cuddy
Stoel Rives LLP
510 “L” Street, Suite 500
Anchorage, Alaska 99501

Cynthia Ducy

Delaney Wiles, Inc.

1007 W. 3rd Avenue Suite 400
Anchorage, Alaska 99501

{10708-101-00261455;1) Page | of 2
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ASHBURN &_MASON rc.

LAWYERS
1227 WEsST 9TH AvVENUE, SuiTe 200

ANCHORAGE, ALaska 99501

Ter 907.276.4331

Fax 907.277.8235

ASHBURN & MASON

Heidi Wyckoff

CERTIFICATE OF SERVICE
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil

{10708-101-00261455;1}

Page 2 of 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

)
Alaska Building Inc. )
Plaintiff, ) CASE NO: 3AN- 15-5969 CI
)
VS. )
)
)
716 West Fourth Avenue, etal, )
Defendants. ) NOTICE OF JUDICIAL
) REASSIGNMENT DUE TO RECUSAL

Judge Catherine M. Easter hereby requests that the Presiding Judge
reassign the above entitled case.

Reason: Q.N\Q\N ?) &\E_B
a1z Qoo TR 2addss

Effective Date Catherine M. Easter, Superior Court Judge

\dAnal Dot 5
Effective Date Presiding Judge

Third Judicial District

I certify that on g—opy
of this order was dlSl buted to: C’\&E(’(AMJ
Clerk™ 34 _ %M UNASHAD

SOetv”




IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA
AT ANCHORAGE

Alesks Boildie Ty
Z77 Plaintif(s),

vs. Zfl wHdtt Lie, keg AM,'A-C/).

/

Peetee - Peve loprT, Z»rjz'f/nﬁfw AfG
'Bj‘rﬁ(\/ + C/:‘}r'lm 6("1(‘.@/

CASENO.3AN- [ S-STF 0% T

SUMMONS AND
NOTICE TO BOTH PARTIES
OF JUDICIAL ASSIGNMENT

Defendant(s).

S et Nt Nt eget? o "t Nt " e

To Defendant: #/10 Wed TFovett Prenye LA

You are hereby summoned and required to file with the court a written answer to the complaint
which accompantzes this summons. Your answer must be filed with the court at 825 W. 4th Ave.,
Anchorage, Alaska 99501 within 20 days* after the day you receive this summons. In addition,
a_copy of your answer must be sent to the plaintiff’s attorney or plaintiff (if unrepresented)
gy fg éviff Iy _ , whose address is:_“/0 b & §7, §;Ir 204

Ponely ~ £je _f‘_lc q97¢¢/

If you fail to file your answer within the required time, a default judgment may be entered
against you for the relief demanded in the complaint.

If you are not represented by an attorney, you must inform the court and all other parties in this
case, in writing, of your current mailing address and any future changes to your mailing address
and telephone number. You may use court form Notice of Change of Address / Telephone
Number (TF-955), available at the clerk’s office or on the court system’s website at
www.courts.alaska.gov/forms.htm, to inform the court. - OR - If you have an attomey, the
attorney must comply with Alaska R. Civ. P. 5(i).

NOTICE OF JUDICIAL ASSIGNMENT
TO: Plaintiff and Defendant
You are hereby given notice that:

w This case has been assigned to Superior Court Judge éa/&tz-

and to a magistrate judge.
[T] This case has been assigned:td District Court Judge

ﬂs\ .-L- .(. C/"‘);)‘. bl .
AR ddsh,  CLERK OF COURT

By: éM

Deputy Clerk

[ centify that on _Z?_[«‘.% ! // 5:;opy of this Summons was 3  mailed @ given to
plaintiff ("] plaintitf’s counsel along with a copy of the
Domastic Relations Procedural Order  [] Civil Pre-Trial Order
te serve on the defendant with the summons.
Deputy Clerk SE YN
* The State or a state officer or agency named as a defendant has 40 days to file its answer. If
you have been served with this summons outside the United States, you also have 40 days to file -
your answer.
ClV-100 ANCH (10/13)(s1.3) , Civil Rules 4, 5. 12, 42(c), 55

SUMMONS 000385



IN THE DESTRICT/SUPERIOR COURT FOR THE STATE OIF ALASKA
Al ANCHORAGE

Al"{i/(‘r B”I]a(ﬂqL_’Lc

7 Plaintif{(s),
v 16 \l/o;f ‘Fod’/’ Avcave blféj
Kr8 Pf""f“fr Pt~ gevtopanf L L€
b(’qu/c/‘rr A‘e&vr A,r\ f\/ (Vrf‘rm‘ Cc\rﬁ,/l‘\(
Defendant(s).

CASENO.3AN- |5~ 5909 ¢ D

SUMMONS AND
NOTICE TO BOTH PARTIES
OF JUDICIAL ASSIGNMENT

e M’ g g’ gt v’ N Nw g “omaw?

To Defendant:__Kf’E pr C{H"ﬂ{*

You are hereby summoned and required to file with the court a written answer o the complaint
which accompanies this summons. Your answer must be ftled with the court at 825 W. 4th Ave.,
Anchorage, Alaska 99501 within 20 days* after the day you receive this summons. In addition,

a cQpy of your answeymust be sent to the plaintiff’s attorney or plaintiff (if unrepresented)
Qf’z;mq B gm% , whose address is:_4d b6 f-//, (e 206

Prrclovese , Al 49504

If you fail to file your answer within the required time, a defaull judgment may be entered
against you for the relief demanded in the complaint.

If you are not represented by an attorney, you must inform the court and all other parties in this
case, in writing, of your current mailing address and any future changes to your mailing address
and telephone number. You may use court form Notice of Change of Address / Telephone
Number (TF-955), available at the clerk’s office or on the court system’s website at
www.courts.alaska.gov/forms.htm, to inform the court. - OR - If you have an attorney, the
attorney must comply with Alaska R. Civ. P. 5(3).

NOTICE OF JUDICIAL ASSIGNMENT
TO: Plaintiff and Defendant

You are hereby given notice that:

[ﬁ This case has been assigned to Superior Court Judge 6(2 o
' and to a magistrate judge.

(] This case has been asmgnedgto@mtnct Court Judge

CLERK OF COURT
Date Deputy Clerk

| cortify that 0n3 {)_ a copy of this Summons was  [[]  mailed given to
[Qp)lainliff plaintiff’s counsel along with a copy of the '
[ Domestic Relations Procedural Order [_] Civil Pre-Trial Order '
1c serve on the defeadant with the summons.

Deputy Clerk __ .V

* The State or a state officer or agency named as a defendant has 40 days to file its answer. [f
you have been served with this summons outside the United States, you also have 40 days to file
your answer.

CIV-100 ANCH (10713)(st.3) Civil Rules 4, 5, 12, 42(c), 55

SUMMONS 000386
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IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OIF ALASKA
AT ANCHORAGE

AI‘! )‘Li ﬁua/:'f/;,_f’jm(

Plamulf(s)
VS. ?‘l(’ W< d F“-’/ﬁ] 1bfvl’=wc/

)
)
;
<ep Ard ey, Phetr- ”*“’/'VNJ ¢, CASENO.3AN- | 5= 5909 ¢
)
)
)
)

t,eq,;/c V! A'E‘G-'i ’97"’
Cye /(0\ Geners ! _'f_h
Defendant(s).

SUMMONS AND
NOTICE TO BOTH PARTIES
OF JUDICIAL ASSIGNMENT

To Defendant: ,ﬂ_‘f(;ﬁf; 0( Vr/a’p,._ Cu / Lic

.You are hereby summoned and reqmred to file with the court a written answer to the complaint
which accompanies this summons. Your answer must be filed with the court at 825 W. 4th Ave.,
Anchorage, Alaska 99501 within 20 days* after the day you receive this summons. In addition,

a copy of your answer must be sent to the plaintiff’s attorney or plaintiff (if unrepresented)
.G ol steu , whose address is: 4 d¢ & 7: (;74 206

wc{n-’(({ AL?Q}OI

If you fail to file _vour answer within the required time, a default judgment may be entered
against vou for the relief demanded in the complaint.

If you are not represented by an attorney, you must inform the court and all other parties in this
case, in writing, of your current mailing address and any future changes to your mailing address
and telephone number. You may use court form Notice of Change of Address / Telephone
Number (TF-955), available at the clerk’s office or on the court system’s website at
www.courts.alaska.gov/forms.htm, to inform the court. - OR - If you have an attorney, the
attorney must comply with Alaska R. Civ. P. 5(i).

NOTICE OF JUDICIAL ASSIGNMENT
TO: Plaintiff and Defendant

You are hereby given notice that:

This case has been assigned to Superior Court Judge 80,5','&/'
and to a magistrate judge.

|:| This case has been assigned to Dlstrlct Court Judge
~e \.,,.‘,;,. CLERK OF COURT

= % By: C<J W\AMg
&

" Deputy Clerk

2] 15

Date

\\7':\-\\\-‘\\\\{11

o ceky
-c- AR
o> - -

1tify that on 5’?)’ /,{opv ofthls Summon: was [ ] mailed @ given to

¢

%amhff D plaintiff’s counsel along with a copy nf the
omestic Relations Procedural Order [ Civil Pre-Trial Order

to serve on the defendant with the summons.
Deputy Clerk
* The State or a $tate officer or agency named as a defendant has 40 days to file its answer, If
you have been served with this summons outside the United States, you also have 40 days to file
your answer. ,
CI¥V-100 ANCH (10/13)(st.3) Civil Rules 4, 5, 12, 42(c), 55
SUMMONS 000387
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IN THEE DISTRICT/SUPERIOR COURT FOR THE STATE OFF ALLASKA
AT ANCHORAGE

AELV b“i_/.i/;Af ,.J"t C

ﬂ/ Plaintit(s),
vs.?}-." weg/ Fou-T! Ave, Lee kg
?H‘C{ ;—h’c}{)/ P{‘fffo’ /ﬂwc/aﬁn\nq; Lec,
[,pﬁ//ff/v P/ A H:H;/f f‘f(ir\// C’n[\ﬂyd\

66‘1(’#6{

casENO 3aN- P - SEA AL

SUMMONS AND
NOTICE TO BOTH PARTIES
OF JUDICIAL ASSIGNMENT

Defendant(s).

S St ' S N et et e st e

To Defendant:._Legrs (o ffe BFferes Acewcy

.You are hereby summoned and required to file with the court a written answer to the complaint

which accompanies this summons. Your answer must be filed with the court at 825 W. 4th Ave.,

Anchorage, Alaska 92501 within 20 days* after the day you receive this summons. I[n addition,

a copy of your answer must.be sent to the plaintiff’s attorney or plaintiff (if unrepresented)
ife ‘

Xames {1, 610y , whose addressis:_¢f0 4 6 ) 244
Auclavey , Ak T7¢0)

If you fail to file your answer within the required time, a default judgment may be entered
against vou for the relief demanded in the complaint.

If you are not represented by an attorney, you must inform the court and all other parties in this
case, in writing, of your current mailing address and any future changes to your mailing address
and telephone number. You may use court form Notice of Change of Address / Telephone
Number (TF-955), available at the clerk’s office or on the court system’s website at
www.courts.alaska.gov/forms.htm, to inform the court. - OR - If you have an attorney, the
attorney must comply with Alaska R. Civ. P. 5(1).

NOTICE OF JUDICIAL ASSIGNMENT
TO: Plamntiff and Defendant

You are hereby given notice that:

This case has been assigned to Superior Court Judge ECl %‘t\z—-
and to a magistrate judge.

[C] This case has been assigned _ég-\Di'stni_c‘:lt! Court Judge
CLERK OF COURT

1, o S ,Y\/\AMS

" Deputy Clerk

A0

)
o

SECE

Date

i gertify that on _@/5 l / /53 copy of this Summons was @ matled given to
plaintiff [ plaintitfs counsel along with a copy of the '
omestic Relations Procedural Order  [] Civil Pre-Trial Order '

to serve on the defopdant with the summons.
Deputy Clerk
* The State or ¥ state officer or agency named as a defendant has 40 days to file its answer. If

you have been served with this summons outside the United States, you also have 40 days to file

your answer. : '

C1V-100 ANCH {(10/13)(st.3) Civil Rules 4, 5. 12, 42(c), 55
SUMMONS : 000388
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IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA
AT ANCHORAGE

Alesks Beldig, Tuc )
' Plaintifisy, )
vs.qé L/*’?/ Fug,f/rvr’wuf/ bl/// ]QF_B % .
Podife]y e e fuchpint, te¢, ) caseno.san- | 55 20D
C)
)
)

Legic [ofed B /*),?ef/r Codevics

o, SUMMONS AND
Gevewel, Lo Defendant(s).

NOTICE TO BOTH PARTIES
) OF JUDICIAL ASSIGNMENT

To Defcndanl:___C t/ll/‘tv_lto ¥ Gf"\ Cr g /(, J—_h pa

.You are hereby summoned and required to file with the court a written answer to the complaint
which accompanies this summons. Your answer must be filed with the court at 825 W. 4th Ave.,
Anchorage, Alaska 99501 within 20 days* after the day you receive this summons. In addition,
a copy of your apswer must be sent to the plaintiff’s attorney or plainlifg,(;f unrepresented)
ames D, (ﬂ‘?\#}',} ,whose address is.__ /66 GS7T, SHe 264 .

J; T
Padaces, Kl T¢ (ol

If you fail to file your answer within the required time, a default judgment may be entered
against vou for the relief demanded in the complaint.

If you are not represented by an attorney, you must inform the court and all other parties in this
case, in writing, of your current mailing address and any future changes 1o your mailing address
and telephone number. You may use court form Notice of Change of Address / Telephone
Number (TF-955), available at the clerk’s office or on the court system’s website at
www.courts.alaska.gov/forms.htm, to inform the court. - OR - If you have an attorney, the
attorney must comply with Alaska R. Civ. P. 5(i).

_ NOTICE OF JUDICIAL ASSIGNMENT
TO: Plaintiff and Defendant

You are hereby given notice that:

This case has been assigned to Superior Court Judge @CL& '[f,n—’
and to a magistrate judge.

This case has been assigned to Pistrict Court Judge
-~ ‘“\
5 L0 ~
,—:5"5"‘ CLERK OF COURT

g“\b g R
?3 . O ._ \
Date Wil Deputy Clerk
,"‘
I certify that on ___ _Z')_lilabcop_v of this Summons was [0 mailed given to
(] plaintiff plaintiff’s counsel along with a copy nf the '

[} Domastic RefatYons Procedural Order  [[] Civil Pre-Trial Order

to serve on the defendant with the summons.
Deputy Clerk __ ( E ¥Y_,i,_,
* The State or ¥’state officer or agency named as a defendant has 40 days to file its answer. It

you have been served with this summons outside the United States, you also have 40 days to file

your answer. :

CIV-100 ANCH (10/13)(st.3) Civil Rules 4, 5. 12, 42(c), 55
SUMMONS 000389



- S-16371
3AN-15-05969 CI

VOLUME 2

000000



>

STOEL RIVES LLP
510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

o @

=2
Kevin Cuddy (Alaska Bar #0810062) LT
STOEL RIVES LLP o S
510 L Street, Suite 500 \ < 2 A
Anchorage, AK 99501 SN T 2. s
Telephone: (907) 277-1900 -
Facsimile: (907) 277-1920 A\ )8

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC, and
LEGISLATIVE AFFAIRS AGENCY,

Defendants.

LEGISLATIVE AFFAIRS AGENCY’S REQUEST FOR ORAL ARGUMENT
(Motion to for Summary Judgment Under the Laches Doctrine)

COMES NOW Defendant Legislative Affairs Agency, Inc., by and through its

undersigned counsel, and respectfully requests oral argument on its Motion for Summary
Judgment (Laches) filed on October 21, 2015. Defendant Legislative Affairs Agency,
Inc. brings this request for oral argument under Rule 77(e) of the Alaska Rules of Civil

Procedure.

LEGISLATIVE AFFAIRS AGENCY’S REQUEST FOR ORAL ARGUMENT (re: SIM - LACHES)
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STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

DATED: October 23, 2015.

.c

STOEL RIVESLLP
o Lo,

By: 7L il
KEVIN CUDDY

(Alaska Bar #0810062)
Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on October 23, 2015, a true and correct copy of the foregoing was

served in the manner identified below on:

VIA HAND DELIVERY

James B. Gottstein, Esq.

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501

(Attorney for Plaintiff)

VIA FIRST CLASS MAIL

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

I further certlfy that this document was substantively produced in Times New Roman 13,

Debby Allen, Litigation Practice Assistant

80436277.1 0081622-00003

Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).
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Kevin Cuddy (Alaska Bar #0810062) . Y
STOEL RIVES LLP 2150CT 21 PH b7
510 L Street, Suite 500 o A
Anchorage, AK 99501 A

Telephone: (907) 277-1900 ay :?-a?ﬁ'm-‘\;ffi w1
Facsimile: (907) 277-1920 sl

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969Cl
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC, and
LEGISLATIVE AFFAIRS AGENCY,

Defendants.

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

AFFIDAVIT OF KEVIN M. CUDDY

(In Support of Defendant Legislative Affairs Agency’s Non-Oppasition to 716’s
Motion for Ruling of Law Precluding ABI’s Claims for qui tam Damages)

STATE OF ALASKA )
) ss.

THIRD JUDICIAL DISTRICT )
I, KEVIN M. CUDDY, declare as follows:
1. 1 am over the age of eighteen and have personal knowledge of the

statements contained in this declaration.

AFF. OF KEVIN M. CUDDY ISO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY’S NON-OPPOSITION
TO 716’S MOTION FOR RULING OF LAW PRECLUDING ABI'S CLAIMS FOR QU/ TAM DAMAGES
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
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STOEL RIVES LLr
510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

l. I am an attorney with the law firm of Stoel Rives, LLP, counsel for
Defendant Legislative Affairs Agency (“Agency”) in the above-captioned litigation and
submit this affidavit in support of Defendant Legislative Affairs Agency’s Non-
Opposition to 716’s Motion for Ruling of Law Precluding ABI's Claims for Qui Tam
Damages.

2. I have personal knowledge of all facts described herein and affirm all other
facts based on my information and belief.

3. Attached as Exhibit A to the Legislative Affairs Agency’s Non-Opposition
to 716’s Motion for Ruling of Law Precluding ABI’s Claims for Qui Tam Damages 1s a
true and correct copy of excerpts from the October 16, 2015 deposition of James
Gottstein.

I declare under penalty of perjury that the {oregoing is true and correct.

DATED this Z/ of October, 2015.

D Lol

KEVIN M. CUDW/

in Anchorage, Alaska.

Subscribed to before me this# day of October 2

SNEed ,
%?{,*.«-W"-A-.‘Z% in and for the State of Alaska
Q My Commission expires: /.2,
/NOTARY} ©

AFF. OF KEVIN M. CUDDY 150 OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S NON-OPPOSITION
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Fax (907) 277-1920

STOEL RIVES LLp
510 L Street, Suite 500, Anchorage, AK 99501
Main (907) 277-1900

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on October_72/ 20135, a true and correct copy of the foregoing was
served via USPS Priority Mail 0n

James B. Gottstein, Esq. Jeffrey W. Robinson

Law Offices of James B. Gottstein Ashburn & Mason

406 G Street, Suite 206 1227 West Ninth Avenue, Suite 200

Anchorage, AK 99501 Anchorage, AK 99501

(Attorney for Plaintiff) (Attorneys for Defendant 716 West Fourth
Avenue, LLC)

I further certlfy that this document was substantively produced in Times New Roman 13,
i laska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

. Practice Assistant

80420856.1 0081622-00003
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Kevin Cuddy (Alaska Bar #0810062) BEOCT2) Py eoe
STOEL RIVES LLp o
510 L Street, Suite 500 CLaiy
Anchorage, AK 99501 BY:___
Telephone: (907) 277-1900 T

Facsimile: (907)277-1920
Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC, and
LEGISLATIVE AFFAIRS AGENCY,

Defendants.

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

LEGISLATIVE AFFAIRS AGENCY’S NON-OPPOSITION TO 716’S MOTION
FOR RULING OF LAW PRECLUDING ABI'S CLAIMS FOR QUI TAM
DAMAGES

L. INTRODUCTION

Defendant Legislative Affairs Agency (“LAA”) agrees that this Court should
preclude Plaintiff from pursuing its claim for qui tam damages because Plaintiff’s claim,
as Plaintiff’s president admitted under oath, has no legal support. Plaintiff’s requested
qui tam damages could potentially deprive LAA and taxpayers of millions of dollars if
Plaintiff is successful in voiding the lease for the Legislative Information Office building.
LEGISLATIVE AFFAIRS AGENCY’S NON-OPP RE 716’S MOTION FOR RULING OF LAW ON QUI TAM
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al.. Case No. 3AN-15-05969CI
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Fax (907) 277-1920

STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

Accordingly, LAA does not oppose 716 West Fourth Avenue LLC’s Motion for Ruling
of Law Precluding ABI’s Claim for Qui Tam Damages.'

II. STATEMENT OF UNDISPUTED FACTS

On October 16, 2015, defendants deposed James Gottstein in his capacity as the
president of Alaska Building, Inc. Mr. Gottstein’s deposition testimony e¢stablished the
following facts:

e Plaintiff is seeking 10 percent of any savings achieved by LAA if the lcase
is voided.’

e Plaintiff claims that LAA could save roughly $21 million over the life of
the loan by voiding the current lease, and that Plaintiff would therefore be
entitled to a payment of roughly $2.1 million under its requested relief.’

e Mr. Gottstein has experience litigating qui fam cases.’

e A gui tam complaint must be filed under seal in the first instance, and this
complaint was not filed under seal.’

e According to Mr. Gottstein, this lawsuit is “not really a qui tam case.”®

' LAA takes no position on Plaintiff’s request for punitive damages, since that
request is not directed at LAA and does not appear to impact LAA. LAA notes that it is
difficult to conceive how punitive damages could apply in this case.

2 A copy of the relevant excerpts of Mr. Gottstein’s deposition is attached as
Exhibit A. See Exh. A at 31:24-25, 32:1-17.

> See id. at 32:19-25, 33:1-25.

4 See id. at 34:1-7.

> See id. at 41:3-8.

Sld at41:8,43:10-12.

LEGISLATIVE AFFAIRS AGENCY’S NON-OPP RE 716'S MOTION FOR RULING OF LAW ON QUI TAM
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
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STOEL RIVES LLp

510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

e According to Mr. Gottstein, he is unaware of any statute that would
authorize Plaintiff’s request for 10 percent of any savings.”

e According to Mr. Gottstein, he is unaware of any common law that would
allow Plaintiff to recover 10 percent of any saving,s.8

III. ARGUMENT

Under Plaintiff’s theory, it would receive in excess of two million dollars for
“savings” that the LAA would obtain due to the voiding of its lease with 716 West Fourth
Avenue LLC. If awarded, however, all of these “savings” should go to the taxpayers and
the LAA. Plaintiff is attempting to enrich itself through an unprecedented claim that it
should receive a portion of any “savings™ that otherwise would inure to the public’s
benefit. There is literally no legal support for this novel claim, as Plaintifl’s president
admitted under oath.

Consistent with Civil Rule 11(b)(2), it does not appear that Plaintiff’s claim for 10
percent of any “savings” secured in this case is warranted by existing law or by a
nonfrivolous argument for establishing new law. Plaintiff admits that this is not a qui tam
case under the False Claims Act or any other statute. Congress enacted a comprehensive
legislative scheme through the False Claims Act to punish persons who commiticd a

fraud upon the government in violation of that statute, including the possibility that a qui

7 See id. at 43:6-9.

8 See id. at 43:13-18 (“Q. Is there any common law that you can point to to say
that a savings of this type had been given to a private litigant? A. No. Well, not yet
anyway. So, I mcan, it’s possible I’ll come up with some, but I haven’t found — 1 haven’t
seen any yet.”).

LEGISLATIVE AFFAIRS AGENCY’S NON-OPP RE 716’S MOTION FOR RULING OF LAW ON QUI TAM
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Casc No. 3AN-15-05969Cl
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STOEL RIVES Lir
510 L Street, Suite 500, Anchorage, AK 99501

Fax (907) 277-1920

Main (907) 277-1900

tam plaintiff would receive a portion of any recovery.” In that circumstance, there is no
room for the creation of additional common law to supplement the statute.'’ There are no
common law qui tam actions.!' Even if some qui tam theory was viable here, which it is
not, a State agency like LAA is not subject to qui fam liability under the Falsc Claims
Act.'? Plaintiff's claim for a portion of any “saving” should therefore be precluded.

IV. CONCLUSION

For the foregoing reasons, and the reasons described in 716 West Fourth Avenue
LLC’s original motion, this Court should preclude Plaintiff from receiving any portion of

the “savings” that LAA obtains if the lease extension is declared null and void.

? See Mortgages, Inc. v. United States Dist. Court for the Dist. of Nevada (Las
Vegas), 934 FF.2d 209, 210, 212 (9th Cir. 1991).

10 “Where, however, Congress has enacted a comprehensive legislative scheme,
including integrated procedures for enforcement, there is a strong presumption that
Congress did not intend the courts to supplement the remedies enacted. . ... The FCA
[False Claims Act] allows no room for the creation of additional federal common law.”

' See V1. Agency of Nat. Resources v. U.S. ex rel. Stevens, 529 U.S. 765, 768
(2000) (noting that only a handful of statutes currently create a form of civil action
known as gui tam), 775 (noting that common-law gui tam actions fell into disuse after the
14th century in England, but continued to remain technically available for several
centuries), 776 (noting that there is no evidence that the Colonies ever allowed common-
law qui tam actions). :

12 See id. at 787-88. Plaintiff’s claim is all the more confusing because it appears
to accuse the LAA — a State agency — of defrauding the State by entering into a leasc to
which Plaintiff objects. That is, the Statc is somehow defrauding itself.

LEGISLATIVE AFFAIRS AGENCY’'S NON-OPP RE 716’S MOTION FOR RULING OF LAW ON QUI TAM
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUL, LLC, et al., Casc No. 3AN-15-05969Cl
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Fax (907) 277-1920

STOEL RIVES LLP

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

DATED: OctoberZ ], 2015
STOEL RIVES LLp

T M

KEVIN CUDD

(Alaska Bar #0810062)

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on October -Z[, 20135, a true and correct copy of the foregoing was
served via First Class Mail on:

James B. Gottstein, Esq.

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501

(Attorney for Plaintiff)

Jeffrecy W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

I further certify that this document was substantlvcly produccd in Times New Roman 13,

LEGISLATIVE AFFAIRS AGENCY'S NON-OPP RE 716’S MOTION FOR RULING OF LAW ON QUI TAM
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Casec No. 3AN-15-05969Cl
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In the Matter Of:

ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC

JAMES GOTTSTEIN - VOLUME I
October 16, 2015
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an
Alaska corporatioen,

Plaintiff, ~——  CERTIFIED
ve. TRANSCRIPT
716 WEST FOURTH AVENUE LLC,
and LEGISLATIVE AFFAIRS

AGENCY,

Defendants.

Case No. 3AN-15-05969 CI

DEPOSITION OF JAMES B. GOTTSTEIN

VOLUME I

Pages 1 - 58, inclusive

Friday, October 16, 2015
2:00 P.M.

Taken by Counsel for
Defendant 716 West Fourth Avenue LLC
at
ASHBURN & MASON
1227 West 9th Avenue, Suite 200
Anchorage, Alaska
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015

1 A-P-P-E-A-R-A-N-C-E-S
2
For Plaintiff:
3
Jameg B. Gottstein
4 LAW OFFICES OF JAMES B. GOTTSTEIN
406 G Street, Suite 206
5 Anchorage, Alaska 99501
907/274-7686
6

7 For Defendant 716 West Fourth Avenue LLC:

8 Jeffrey W. Robinson

Eva Gardner
S ASHBURN & MASON

1227 West 9th Avenue, Suite 200
10 Anchorage, Alaska 99501

907/276-4331
11

12 For Defendant Legislative Affairs Agency:

13 Kevin M. Cuddy
STOEL RIVES
14 510 L Street, Suite 500
Anchorage, Alaska 99501
1s 907/277-1900
16
Court Reporter:
17
Gary Brooking, RPR
18 PACIFIC RIM REPORTING
711 M Street, Suite 4
19 Anchorage, Alaska 99501
20
21
22
23
24
25

PACIFIC RIM REPORTING
907-272-4383
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME 1 on 10/16/2015

for declaratory judgment on.

1 the New Seward Highway.

2 So I -- the lawsuit is about declaring it

3 null and void. And the legislature -- anyway, there
4 can be --

5 Q. Okay.

6 A. That's -- I mean, I think that the lease is
7 illegal, and that's -- that's what the lawsuit asks
8

9

Q. And so the lease should end, and then as to
10 whatever the parties do from that point on, it

11 should comply with the statute. Is that right?

12 ' A. Well, like I said, thefe are numerous

13 possible scenarios.

14 Q. But all of them require that the lease.be
15 declared null and void and cease to exiast so that.
16 the parties can then proceed to comply with the

17 statﬁte. Isn't that your position?

18. A. Well, it may not be these parties. Like I
15 said, there might be something else. The

20 Legislative Information Office might move somewhere
21 else. So I think -- so what's requested is that the
22 lease be declared -- I think what I say is illegal,

23 null and void.

24————0Q.——0Okay. During the August 18-hearing on the)

25 ==standing issue and motion to sever, you informed the)

PACIFIC RiIM REPORTING Page 31
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015

(1  Court that you were looking for the Court to)

(2 establish Alaska Building, Inc.'s entitlement to)

i3 10 percent of any savings achieved. Do you recall)

S4- _that?r

&5—=—— A. It came up, yes.)

&6—— Q. Alaska Building, Inc. does-have a personal)

L7 stake in this case, doés it not?;

(<8 A. I'm not sure what you mean by "personal)

55 “stake.)

&0 Q. Monetary. You have a monetary stake in)

11 _ this case.)

2. —__.A. Other than the 10 percent?) .

(I3~ Q. No. The 10 percent will do just fine.)
94 __A.__ Oh, yeah.)

Q5 __ Q. _The 10 percent is a monetary interest in)
16 the case --)

Q27— A.  Yes.) N

18 Q. -- correct?

a9 Okay. And in some of the briefing in this)

20 case, specifically the opposition_to the motion to)

(21 dismiss or sever, Alaska Building, Inc. asserted that)

(22 the amount being paid over the life of the lease was)

23 more than $21 million more than what was allowed under)

24——the—statute—Fs—that—=right?:

(25 A. Yes.)

PACIFIC RIM REPORTING Page 32
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015

(1 Q. And so if you were -- you, Alaska Building,)

(2 __Inc. was to receive 10 percent of the savings,)

(3 that's a minimum of $2.1 million in savings,)

=4=—correct? Well, 21 million:inyéavings, but 2.1 is)

C5. this 10 percent. 1Is that rightE?]

£6= A. Right. There have been_ some slight changes)

&7 in those amounts with the_affidavit of Larry Norene.)

(8 But, ves, I mean -- so the State would, you know,)

L9 say, end up with 19 million and-Alaska Building,)

(100 Inc. would get two.)

(11_ Q. Okay. So that --)

82 1( A. The judge expressed some skepticism about)

13 that, and there's a pending motion on that issue.)

4. Q. That there is.._For today= though, I just)

15_._want to focus on this idea_of monetary interest.)

(16 "This 2 million or so that constitutes the)

(17 10 percent, does that go back to the taxpayers or)

(18 —ddes thHat go to Alaska Building, Inc.?)

as A. It's -- it's for——1it"s~to go to Alaska)
(20 Building, Inc., because otherwise is -- if it's)
(21  successful, the State -- if it wasn't successful,)

(22 the State would get none of-it, and so this would)

(23 be -- well, you could look at it different ways, but)

24——the=State=would-get—19-million and Alaska Building,)

(25 1Inc. would get two.)

PACIFIC RIiM REPORTING Page 33
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015

i Q. You have experience litigating qui tam)
(2 cases, do you not?)
(3 A. Yes, some.)
(4 Q. And in particular, you led the charge in)
(5 the US ex rel. Law Project—for Psychiatric Rights)
(6 vergus Matsutani case?;
(7 A. Yes.)
8 Q. The trial judge held in that case that the
9 public already knew about the alleged misconduct.
10 Is that right?
11 A. Well, there is -- I wouldn't say that
12 that's a fair characterization. Under the False
13 Claims Act, it's a very arcane process or set of
14  rules, and one of them is what's called the public
15 disclosure bar.
16 Q. Uh-huh.
17 A, And it's changed over the years, but
18 basically, if I can recall it, if the -- I forget
18 what it was, the transit -- but basically if the
20 facts were disclosed through certain enumerated
21 sources, including court cases, then -- then the
22 public disclosure bar would be triggered.
23 And so I filed -- or the Law Project for
24 Psychiatric Rights had filed a previous lawsuit in
25 which this was raised in state court, and -- and so
PACIFIC RIM REPORTING Page 34
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015

1 that. I would be -- I'd welcome any kind of any
2 indication of that.
L 3 Q. Under & qui tam case like you pursued in)

(4 the Matsutani case,—the_complaint is filed under)

(5 seal. 1Is that right?-
€6 A. Yes.)
7 Q. And thatSwas=not-done here?)
c8-__ _ A. No.—Itls_not-really a qui tam case.)
9 Q. Okay.
10 A. And...
11 Q. So I think we can agree on that, that this
12 is not a qui tam case. What is the basis for
13 claiming an entitlement to 10 percent of the
14 savings? -
15 A, I think that it's -- it's a way to make
16 real the citizen taxpayers' right to bring actions
17 on behalf of the government to stop government --
18 illegal government action.
19 What we had -- from about 1974 through 1998,
20 the Alaska Supreme Court had established what's called
21 a public interest exception to Civil Rule 82,
22 providing that public¢ interest litigants that were
23 truly suing on behalf of the public were not subjected
24 to having attorneys' fees against them and would
25 have -- if they prevailed, would have -- be awarded
PACIFIC RIM REPORTING Page 41
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015

Q. So thank you for the answer. I'm going to

1
2 go back to my original question, which is: What is
3 the basis for your claim to an entitlement of

4

10 percent of the fees?

5 A. I just said it.

6 Q. T'm-not=sure-that you have. You gave-me a

(7  history lessonzabout-the public interest exception)

(8- -for Rule 82. Is there a statute?)

(3 -—-—- A. -Nowt
T0——— Q. ~ False Claims Act? This isn't a qui tam)

(11  case, right?}

42 - = A. _Correct.)
(13 Q. Is there any common law that you=can=pointr-

6 ~— A "No. Well, not yet anyway. So, I mean,)

(17- it's posBible I'll=come up with -some, but I haven't)

18 --found -- I haven't seen any yet.)

19 I mean, I think that the -- this is a very
20 important public issue, and the point is, is that if
21 this right of public -- the public citizens to sue
22 over illegal government action is to have any, you
23 know, reality at all, there needs to be some

24 countervailing element for the prospect of attorneys’

25 fees being awarded against a plaintiff if they're

PACIFIC RIM REPORTING Page 43
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015

1 CERTIFICATE
2
3 I, GARY BROOKING, Registered Professional
4 Reporter and Notary Public in and for the State of
5 Alaska, do hereby certify that the witness in the
6 foregoing proceedings was duly sworn; that the
7 proceedings were then taken before me at the time
8 and place herein set forth; that the testimony
9 and proceedings were reported stenographically by
10 me and later transcribed by computer transcription;
11 that the foregoing is a true record of the
12 testimony and proceedings taken at that time;
13 and that I am not a party to nor have I any
14 interest in the outcome of the action herein
15 contained;
16 IN WITNESS WHEREOF, I have hereunto set
17 my hand and affixed my seal
18 of October, 2015.
19 -
20 i
21
GARY BROOKING, RPR
22 My Commission Expires 6/28/2016
23
24
25 GB4223
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Fax (907) 277-1920

STOEL RIVES LLp
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Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATLE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI

corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC, and
LEGISLATIVE AFFAIRS AGENCY,

Defendants.

LEGISLATIVE AFFAIRS AGENCY’S MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE

L INTRODUCTION |
Pursuant to Civil Rule 56, Defendant Legislative Affairs Agency (the “LAA™)

asks the Court to grant summary judgment and dismiss Plaintiff’s lawsuit in its entirety as
barred by the doctrine of laches. Plaintiff claims that LAA’s recent lease extension for
the Legislative Information Office Building, which included a multi-million dollar
renovation (the “L1O Project”), is inconsistent with the requirements of AS 36.30.083.

Plaintiff admits that it has believed the LL1IO Project violated AS 36.30.083 since at least

LEGISLATIVE AFFAIRS AGENCY’S MEM. 1ISO MOTION FOR SUMMARY JUDGMENT (LLACHLES)
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
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October 2013, but waited more than 17 months to bring a lawsuit challenging its legality.
In the meantime, both LAA and the landlord spent millions of dollars on an extensive
renovation of the building as part of the L1O Project. Adding insult to injury, Plaintiff
collected more than $25,000 in professional fees and rent that were directly related to this
construction project from the landlord and its contractor for the project. Nearly three
months affer the construction was finished and the renovated building opened for
business (and after Plaintiff had pocketed tens of thousands of dollars relating to the
construction), Plaintiff finally filed its Complaint. This delay was patently unreasonable
and significantly harmed and prejudiced the defendants. The doctrine of laches applies
with full force to preclude this improper legal challenge.

Il STATEMENT OF UNDISPUTED FACTS

A. By mid-October 2013, Plaintiff was aware of the alleged illegality of the
LIO Project and that tens of millions of dollars would be spent on the
construction.

.On September 19, 2013, LAA entered into an agreement with 716 West to
renovate and expand the Legislative Information Office.! Plaintiff was aware no later
than October 3, 2013, that LAA had signed an agreement for the [L1O Project and that the
construction and renovations would cost tens of millions of dollars.” Sometime in cither

late September or early October 2013, Plaintiff became aware that the LIO Project was

! See Response to Defendant’s (Legislative Affairs Agency) First Discovery
Requests to Plaintiff Alaska Building, Inc., Request for Admission (“RFA”) No. 2
(attached as Exhibit A).

2 See id. RFA Nos. 4, 5; see also Deposition of James Gottstein (excerpts attached
at Exhibit B) at 27:16-25, 28:1-7 (confirming Plaintiff’s understanding that tens of
millions of dollars were being spent on the LIO Project).

LEGISLATIVE AFFAIRS AGENCY’S MEM. ISO MOTION FOR SUMMARY JUDGMENT (LACHES)
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. .\

not the subject of a competitive procurement process.3 By mid-October 2013, Plaintiff
had reviewed AS 36.30.083(a) and become aware that, in its view, the LIO Project was
not consistent with that statute because it was not a lease extension and that the rent
would be, in its view, above market value. Shortly before October 11, 2013, Plaintiff
advised a lawyer for defendant 716 West Fourth Avenue, LLC (“716 West”), of its belief
that the LIO Project lease was inconsistent with the statute and that it was contemplating
filing for an injunction to stop the project on that basis.” On or about October 28, 2013,
Plaintiff met again with the same lawyer for 716 West and reiterated its belicf that the
LIO Project lcase was inconsistent with AS 36.30.083(a).® Plaintiff even went so far as
to draft a letter to the Attorney General, dated October 30, 2013, in which Plaintiff states:

One of the exceptions [to competitive procurements] is AS

. 36.30.083, which does allow a lease extension for up to 10

years if there is a minimum cost savings of at least 10 percent

below the market rental value. The contract is neither a lease

extension, nor is it for at least 10 percent below market rent.

It is not a close call on either.

The demolition of the old Empress Theatre [712 West 4th

Avenue — most recently the Anchor Pub] is planned to begin

November 15th, os [sic] please see to it that this illegal

contract is cancelled before then.’

In this letter, Plaintiff recognized the importance of cancelling the allegedly improper

lease before the demolition and construction work began in earnest. Plaintiff never sent

3 See Exh. A, Interrogatory No. 1.
4 .
See id.
5 See id., Interrogatory No. 2.
6 See id.
7 Exhibit C, Draft Letter from Jim Gottstein as the owner of Alaska Building, Inc.,
to Attorney General Michael Geraghty (dated Oct. 30, 2013) (emphasis in original).
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this letter, however, and never informed LAA of its concerns prior to filing the Complaint
in March 2015.°

Instead, on or about October 30, 2013, Plaintiff entered into a License to Enter
Indemnity and Insurance Agreement with Criterion General, Inc. (“Criterion™) to allow
Criterion to re-locate gas service in connection with the upcoming construction for the
LIO Project.’ Plaintiff also entered into an Access, Indemnity, and Insurance Agreement
with 716 West on December 6, 2013, in connection with the same construction. ' By that
time, Plaintiff was aware that 716 West would be demolishing the old Empress Theater in
connection with the LIO Project.'" Plaintiff was aware of the construction no later than
December 10, 2013, and its President, Mr. Gottstein, was in fact quoted in a news article

on that date describing the construction. '

B. Plaintiff made tens of thousands of dollars from the LIO Project and
facilitated the construction by renting space to the contractor.

Plaintiff was not merely aware of the construction in December 2013, but it was

also actively profiting from it. Plaintiff accepted payment of $15,000 from 716 West for

professional fees it incurred to address preparation for the LIO Project.”” It also entered

8 See Exh. B at 20:4-24; id. at 26:24-25, 27:1-3 (“Q. When was the first time that
you raised the issue of the purported illegality of the lease with anyone from Legislative
Affairs Agency? A. I don’t know that I did prior to bringing suit.”).

? See Exh. A, RFA No. 6. Criterion was the general contractor for the L1O
Project.

' See id. RFA No. 7.

'! See id. RFA No. 8.

'2 See id. RFA No. 10.

'3 See id. RFA 9.
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into a space lease with Criterion in connection with the construction for the LIO Project

and accepted more than $10,000 in rent.'*
C. Although Plaintiff knew by December 2013 that LAA was not going to
voluntarily declare the lease extension void due to any alleged

irregularity in the procurement process, it declined to bring suit for
another 15 months — after construction was complete.

Critically, once construction began for the LIO Project in December 2013,
Plaintiff recognized that there was no indication that LAA had any intention to
voluntarily declare the lease extension void due to an alleged irrcgularity in the
procurement process.” In fact, Plaintiff’s president testified that the LAA “secmed
bound and determined” to proceed with the LIO Project in October 2013 and that “it
'seemed like it would be a futile gesture” to raise the issue of the alleged procurement
irregularity with LAA.'®

Plaintiff then sat back for the next year, collected rent checks from Criterion
during the construction effort, and watched the renovation project proceed.I7 In the
meantime, millions of construction costs were spent on the L1O Project between October

2013 and January 9, 2015, when the renovated Legislative Information Office opened for

' See id. RFA 12-14.

15 See id. RFA 25; see also Exh. B at 44:15-20. Plaintiff also admitted that it had
failed to get 716 West “to abandon the project because it was [purportedly] illegal” in late
2013 and therefore Plaintiff required Criterion to be responsible for any property damage
caused by the construction. See Exh. A, RFA 11.

' See Exh. B at 18:7-25, 19:1-17. -

'7 Plaintiff has included numercus photographs of the progress of the construction
effort with its filings in this case, including photographs of the construction from April
and May 2014. See Memorandum in Support of Motion for Partial Summary Judgment
re: Not Extension at 4-5 (filed June 12, 2015).
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business.'®> More than 18 months after the lease extension for the L1O Project was signed
(which Plaintiff alleges was inconsistent with AS 36.30.083) and more than 15 months
after construction began, Plaintiff finally elected to bring suit challenging the legality of
the LIO Project on March 31, 2015." By then, of course, the construction was basically

comp]ete.20

III. STANDARD OF REVIEW

Summary judgment should be granted in favor of the moving party if the
pleadings, depositions, answers to interrogatories, and admissions on file, together with
the affidavits, show there is no genuine issue as to any material fact and that the party is
entitled to judgment as a matter of law.?!' The party opposing summary judgment must
set forth specific facts — arising from admissible evidence — showing genuine issues and
22

cannot rest on mere allegations.

IV. ARGUMENT

A. The laches doctrine bars Plaintiff’s claim.
The equitable defense of laches applies to bar Plaintiff’s claim if the defendant

shows “(1) that the plaintiff has unreasonably delayed in bringing the action, and (2) that

'8 See Exh. A, RFA nos. 17-18.

' See id. RFA nos. 19-20, 22-23.

20 See id. RFA no. 24.

2l See Civil Rule 56; Anderson v. Alyeska Pipeline Sve. Co., 234 P.3d 1282, 1286
(Alaska 2010y

22 See Schug v. Moore, 233 P.3d 1114, 1116 (Alaska 2010).
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the unreasonable delay has caused undue harm or prejudice to the defendant.”  As
Plaintiff has admitted in its discovery responses and in its deposition testimony, both
elements of the test have clearly been satisfied here.

1. Plaintiff unreasonably delayed bringing its claim.

Plaintiff’s delay was unreasonable in bringing this action more than 17 months
after determining that the LIO Project was allegedly illegal. If Plaintiff had brought this
claim by mid-October of 2013, the parties could have litigated the legality of the LIO
Project before the former Empress Theater was destroyed and millions of taxpayer dollars
were spent on renovations. In fact, that is precisely what Plaintifl’s dralt letter to the
Attorney General in late October 2013 contemplated; Plaintiff noted that the demolition
of the old Empress Theater was upcoming in a matter of weeks and asked that the lease
extension be voided or cancelled before that work commenced.?® Plaintiff never sent that
letter, however, and also never notified the LAA of any concerns about the legality of the
LIO Project until after the construction was already completed.

One of the key factors to be considered in mcasuring the reasonableness or
unreasonableness of plaintifs delay is when it becomes no longer reasonable for the
plaintiff to assume that the defendant(s) would comply with the law.* In particular, the

court should “look to that point in time when there were positive steps taken by

3 City and Borough of Juneau v. Breck, 706 P.2d 313, 315 (Alaska 1985); see
also Breck v. Ulmer, 745 P.2d 66, 68 (Alaska 1987) (noting that the superior court held
that laches barred the plaintiff from obtaining declaratory relief).

2% See Exh. C at 2.

23 See Breck, 706 P.2d at 315 (citing Moore v. State, 553 P.2d 8, 16 (Alaska

1976)).
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defendants which made their course of conduct irrevocable, and would have galvanized

26 Here, Plaintiff admits *“there was no

reasonable plaintiffs into seeking a lawyer.”
indication, once construction began in late 2013, the [LAA] had any intention to
voluntarily declare the Lease Extension void due to an alleged irregularity in the
procurement process.” _Plaintiff goes on to admit that it tried, and failed, to get 716
West to “abandon” the LIO Project in December 2013 due to its alleged illegality.”® The
beginning of the construction in December 2013 clearly constituted “positive steps™ taken
by the defendants that made the “course of conduct” under the L10O Project irrevocable.”
LAA was not going to abandon the LIO Project voluntarily once construction began and
the old Empress Theater was destroyed. Yet Plaintiff did not bring suit or seek to stop
the construction. Nor did Plaintiff send its fully-drafted letter to the Attorney General to
put the State on notice of its purported concerns. Instead, Plainti{f waited more than a
year until essentially all of the construction work was completed before filing a
Complaint.

Plaintiff’s lawsuit is a near-clone of City and Borough of Juneau v. Breck, 706

P.2d 313 (Alaska 1985), and the application of the laches doctrine should be similarly

applied. In that case, Betty Breck believed that a multi-million dollar contract for

2% Id. (quoting Moore, 553 P.2d at 17); see also Lamoreux v. Langlots, 757 P.2d
584, 5876 (Alaska 1988).

?7 See Exh. A, RFA No. 25.

28 See id. RFA No. 11.

29 1n Plaintiffs words, LAA was “bound and determined™ to proceed with the L1IO
Project as construction was getting underway and Plaintiff concluded it would be a “futile
gesture” to raise any objection to the construction at that point. See supra at 5.
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construction of a facility in Juneau was illegal because the contract should have been
subject to a competitive bidding procedure.30 Ms. Breck became aware of possible code
violations concerning the contract in March of 1984 and she was aware that construction
started in May of that year. Shc claimed that she did not realize until late June that she
“would not get anywhere” in her complaints to the borough assembly about the illegality
of the construction project, and then filed suit in late August. By then, approximately
50% of the project was completed. She had waited four months after the contract was
signed before filing suit.>!

The Alaska Supreme Court held that the laches doctrine applied because, once the
contract was signed and construction commenced, a reasonablc person would have
realized that the borough assembly would not change its mind with respect to the project.
The commencement of work under the contract “woutd have galvanized a reasonable

4232

plaintiff into seeking a lawyer. Her delay in bringing a lawsuit at that point was

unreasonable.

As with Breck, this was a multi-million dollar construction project that Plaintiff
believed should have been subject to a competitive bidding procedure. Plaintiff admits
that it was aware that the L10 Project was allegedly inconsistent with AS 36.30.083
roughly two months before construction started.*®> Plaintiff also admits that there was no

indication once construction had begun that LAA had any intention to voluntarily void

3 Breck, 706 P.2d at 313.

31 See id, at 314-15.

32 1d at 316.

33 Exh. A, Interrogatory No. 1.
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the LIO Project lease.” A reasonable person would have been galvanized to scek a
lawyer once construction began. As the Court is well aware, Plaintiff is represented in
this lawsuit by its president, Jim Gottstein, Esq., so there was no need to seek any other
legal counsel. Just as with Breck, Plaintiff’s delay was unreasonable in waiting to bring a
legal challenge to the LIO Project until long after construction had begun.

Plaintiff’s delay is more egregious and unreasonable than Ms. Breck’s for two
reasons. First, Ms. Breck only waited until the Juneau facility was halfway completed
before initiating her lawsuit. Plaintiff, on the other hand, waited until the conslruction on
the LIO Project was essentially entirely completed and the Legislative Information Office
building had already opened to the public before deciding to challenge a procurement
decision that was made 18 months earlier. Second, Ms. Breck was delayed in part
because she had to proceed pro per after spending weeks in the law library learning the
relevant legal procedures to make her challenge. Plaintiff, on the other haﬁd, had ready
access to counsel before and during the construction, but rather than initiating a legal
challenge in October 2013 — before construction began — Plaintiff instead negotiated for
tens of thousands of dollars in rent and professional fees for its own personal gain during

the construction before suddenly deciding to file suit in late March 2015. Plaintiff could

3 Id. RFA No. 25 (“[T]here was no indication, once construction began in late
2013, that the [LLAA] had any intention to voluntarily declare the Lease Extension void
due to an alleged irregularity in the procurement process.”). Plaintiff’s admission tracks,
nearly word-for-word, the Alaska Supreme Court’s assessment that it was inconceivable
that the borough assembly would void the contract: ““"There is nothing in the record to
suggest that, once construction began, the city had any intention to voluntarily change its
position in any shape, manner or form.” Breck, 706 P.2d at 316 n.11.
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have filed suit or put its draft October 30, 2013 letter to the Attorney General about the
lease into the mail, but did not. Plaintiff’s unreasonable delay in bringing this action
gave itself the maximum financial benefit while potentially causing the greatest financial
harm to the defendants, including the taxpayers.

2. Plaintiff’s unreasonable delay caused undue harm to the
defendants.

Plaintiff admits that it was aware that the LIO Project was purportedly inconsistent
with the requirements of AS 36.30.083 by October of 2013. Despite this knowledge,
Plaintiff aliowed the construction to proceed for a year — at the cost of millions of dollars,
including tens of thousands that went directly to Plaintiff — before belatedly filing its
lawsuit in March of 2015 (17 months after concluding that the LIO Project was
purportedly illegal).” This delay caused massive harm and prejudice to the defendants.

In connection with the LIO Project and the lease extension, LAA agreed to invest
$7.5 million in tenant improvemenis in the renovated building.”® These tenant
improvements were necessary and appropriate so that the renovated Legislative
Information Office building would serve its intended purposes for the public. [f Plaintiff
had litigated its claim concerning the alleged illegality of the LIO Project in October

2013, LAA could potentially have avoided paying for millions of tenant improvements in

% Exh. A, RFA Nos. 5, 18, 21.

3 «“The Lessee shall pay up to $7,500,000 in direct reimbursement payments to
Lessor toward the cost of that portion of the renovation work that represents the tenant
improvements to the Premises.” Extension of Lease and Lease Amendment No. 3, at 5 §
3 (“Lease”) (attached as Exhibit 1 to Affidavit in Support of Plaintiff’s Motion for Partial
Summary Judgment (Not Extension) (filed June 12, 2015)).
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this leased building (assuming arguendo that Plaintiff’s claim had any merit, which LAA
disputes). Indeed, Plaintiff’s draft letter to the Attorney General in October 2013
proposed immediate action by the State precisely to avoid the onset of costly demolition
and construction activities that were about to begin.’’ Plaintiff knew that costly
construction work was imminent in October 2013, but decided to allow the defendants to
incur millions in expenses rather than to challenge the L1IO Project.

Beginning in November 2013, LAA began making payments for a wide variety of
tenant improvements.’® Between November 2013 and January 2015 (when the building
opened for business), LAA was invoiced for $7.5 million in tenant improvements. LAA

has paid those invoices.”” These payments increased as the construction progressed.

STOEL RIVES LLp
510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

Inv # Period Amount
TI-1 09/16/13-10/31/13 $ -
TI-2 11/01/13-11/30/13 $ 105,383.00
TI-3 12/01/13-12/31/13 $ 193,000.00
TI-4 01/01/14-01/31/14 $ 116,000.00
TI-5 02/01/14-02/28/14 $ 150,800.00
TI-6 03/01/14-03/31/14 $ 433,200.00
TI-7 04/01/14-04/30/14 $ 341,223.00
TI-7a 05/01/14-05/31/14 $ 292,500.00
TI-8 06/01/14-06/30/14 $ 559,600.00
TI-9 07/01/14-07/31/14 $ 503,817.00
TI-10 08/01/14-08/31/14 $ 521,700.00
TI-11 09/01/14-09/30/14 $ 819,500.00
TI-12 10/01/14-10/31/14 $ 1,068,000.00
TI-13 11/01/14-11/01/14 $ 1,048,720.00
TI-14 12/01/14-12/31/14 $ 1,286,057.00
TI-15 01/01/15-01/20/15 $ 60,500.00
$ 7,500,000.00

*7 See Exh. C at 2.
3% See Affidavit of Jessica Geary 99 4-5.
3 See id. 11 6-7.
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If Plaintiff had brought suit in October, this matter could have been litigated prior to the
LAA paying for any tenant improvements. If Plaintiff had brought suit in late 2013, or
even early 2014, LAA would only have spent a few hundred thousand dollars on tenant
improvements before litigating the propriety of the lease extension. While the waste of
hundreds of thousands of dollars still would constitute a significant prejudice to the
taxpayers, it pales in comparison to the millions more that LAA incurred as the
construction reached its final stages in late 2014. Every month of Plaintiff’s
unreasonable delay meant that more taxpayer dollars were spent on these tenant
improvements (and that LAA was prejudiced that much more). By waiting until after
construction was essentially completed, Plaintiff caused LAA to suffer the maximum
prejudice from payments for these tenant improvements.

In its Second Amended Complaint, Plaintiff asks this Court to rule that the LIO
Project lease is null, void, and invalidated.*® If the lease is declared void, it appears that
LAA may be forced to exit the building and abandon $7.5 million in tenant
improvements that it already paid for in the building. TFunctionally, Plaintifl’s proposed
relief would cost LAA and the taxpayers at least $7.5 million in wasted tenant
improvements for a building that LAA would no longer have any right to be a tenant.
This prejudice to LAA and the taxpayers would be significant. “Prejudice to the
taxpayers . . . is a relevant consideration in making a laches determination.”' Notably, in

the Breck case, the Alaska Supreme Court found that a cost lo the taxpayers of $1.5

0 See Second Amended Complaint at 3 (filed Aug. 25, 2015).
" Breck, 706 P.2d at 316.
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® ®

million or more constituted “undue prejudice” that triggered application of the laches
doctrine.*? Plaintiff’s delay would cause those damages five-fold.

LAA understands that defendant 716 West will provide additional information
concerning any harm or prejudice it suffered as a result of Plaintiff’s unreasonable delay
in bringing this suit.

V. CONCLUSION

Plaintiff unreasonably delayed in bringing this lawsuit for 17 months after
concluding that the lease extension purportedly was inconsistent with AS 36.30.083, and
LAA was severely prejudiced as a result of that unrcasonable delay. For the foregoing
reasons, Legislative Affairs Agency’s motion should be granted and Plaintiff’s lawsuit
should be dismissed with prejudice.

DATED: October 21, 2015
STOEL RIVES LLp

By:% M

KEVIN CUDDY /
(Alaska Bar #0810062)
Attorneys for Defendant

LEGISLATIVE AFFAIRS AGENCY

2 See id. at 316-17.
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STOEL RIVES LLP
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Jeffrey W. Robinson

Ashburn & Mason
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(Attorneys for Defendant 716 West Fourth
Avenue, LLC)
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT, AT ANCHORAGE

FOLE
corporation, ED
Plaintiff RECEIV
OCT 06 2015
VS.

Stoel Rives LLP
716 WEST FOURTH AVENUE LLC, et al.

Defendants.

b Mo S S S S S gt S Mg’ g

Case No. 3AN-15-05969CI

RESPONSE TO DEENDANT'S (LEGISLATIVE AFFAIRS
AGENCY) FIRST DISCOVERY REQUESTS TO PLAINTIFF
ALASKA BUILDING, INC.

Admissions and Responses to Interrogatories herein do not constitute agreement
that the requests and interrogatories, and responses thereto are relevant. Object to
characterizations of the agreement as a lease cxtension and the project as a renovation.

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that YOU were aware as of June 9,

2013 that the Legislative Council was negotiating a deal with Mark Pfeffer to revamp and
expand the Legislative Information Office building, as publicly reported.

RESPONSE: Deny inasmuch as I don't remember. I don't think so.
REQUEST FOR ADMISSION NO. 2: Please admit that on September 19, 2013, 716

West Fourth Avenue, LLC entered into an agreement with the Legislative Affairs Agency

Law Orricos or . . . .
Jamiss B. Gorrsrew || to renovate and expand the Legislative Information Office (the "LIO Project”).
408 G STREET, SUITE 208

ANCHORAGE, ALAGKA
DDEOI
TELEPHONE
(807) 274-7686

FACSIMILE
(807) 274.9403

EXHIBIT A | Page 1 of 14
' 000426
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RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 3: Please admit that YOU were aware on or about
September 19, 2013, that 716 West Fourth Avenue, LLC had signed an agreement with the
Legislative Affairs Agency to renovate and expand its leased office building.

RESPONSE: Deny because I don't recall and don't believe that I knew about the
agreement that early.
REQUEST FOR ADMISSION NO. 4: Please admit that YOU were aware by October 3,
2013, that the Legislative Affairs Agency had signed a deal for the LIO Project, as publicly
reported by the Alaska Dispatch News.

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 5: Please admit that YOU were aware by October 3,
2013, that the construction and renovations for the LIO Project would cost tens of millions
of dollars, as publicly reported by the Alaska Dispatch News.

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 6: Please admit that YOU entered into a License to
Enter Indemnity and Insurance Agreement with Criterion General, Inc., on or about
October 30, 2013, to allow Criterion to re-locate gas service in conncction with the
construction for the LI1O Project.

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 7: Please admit that YOU entered into an Access,

Law OFRICES OF Indemnity, and Insurance Agreement with 716 West Fourth Avenue, LLC, on December 6,
JAMES B. GOTTSTEIN
408 G STREET, SUITE 208

ANCHQR:::-:]AMSKA 2013 (the "Access Agreement").

TELEPHONE

{007 2747608 Responses to Legislative Affairs Agency's

FACBIMILE

1907) 274 0403 First Discovery Requests to Plaintiff Page 2
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RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 8: Please admit that YOU became aware no later
than December 6, 2013, that 716 West Fourth Avenue, LLC, would be demolishing the
Empréss Theater in connection with the LIO Project.

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 9: Please admit that YOU accepted payment of
$15,000 from 716 West Fourth Avenue, LLC in December 2013 for professional fees that
YOU incurred to address preparation for the LIO Project.

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 10: Please admit that YOU were aware of the
construction no later than December 10, 2013, as you were quoted in a news article
describing the construction, http://www ktva.com/legislative-building-constructioncauses-
the-closure-of-downtown-boutique/

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 11: Please admit that YOU required the contractor
for the LIO Project to provide you with a certificate of insurance prior to commencement
of construction for the LIO Project.

RESPONSE: Admit to the following extent. After failing to get 716 West Fourth
Avenue LLC (716 LLC) to abandon the project because it was illegal, we negotiated an
agreement in which, at 716 LLC's insistence, the contractor agreed to be responsible for

Law OFFICES OF damage and provide insurance,
James B. GOTTSTEIN
408 G STREET, SUITE 206

ANCHORAGE, ALABKA
2980!

TELEPHONE

(007 2747690 Responses to Legislative Affairs Agency's

FACSIMILE

(907 2740403 First Discovery Requests to Plaintiff Page 3
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REQUEST FOR ADMISSION NO. 12: Please admit that YOU entered into a space
lease with Criterion General, Inc. ("Criterion"), the contractor for the LIO Project, on or
about December 5, 2013 (the "Space Lease").

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 13: Please admit that YOU were aware that
Criterion was leasing space from YOU under the Space Lease in connection with the
construction for the LIO Project.

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 14: Please admit that YOU accepted in excess of
$10,000 in rent from Criterion under the Space Lease.

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 15: Please admit that you were aware no later than
December 21, 2013, that the LIO Project arose from what the Alaska Dispatch News called
a "no-bid deal," consistent with the article you quoted in your "open letter" to Governor
Walker.

RESPONSE: Admit.
REQUEST FOR ADMISSION NO. 16: Please admit that you were aware no later than
December 21, 2013, that the Alaska Dispatch News stated that the renovated Legislative
Information Office building would allegedly require the State to pay more than the going

rate for downtown office space, consistent with the article you quoted in your "open letter"

Law OFFICES OF to Governor Walker.
JaMEs B. GUITTSTEIN
406 G STREET, SUITE 206 .
lNCHORﬂAﬂ(:g.llLASKA RESPONSE: Admlt-
TELEPHONE ’
":’;’;f;‘ Responses to Legislative Affairs Agency's
(907) 2240405 First Discovery Requests to Plaintiff Page 4
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REQUEST FOR ADMISSION NO. 17: Please admit that the renovated Anchorage
Legislative Information Office building opened for business on or about January 9, 2015.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 18: Please admit that millions of construction costs
were spent on the LIO Project between October 2013 and January 9, 2015.

RESPONSE: Admit; the Legislative Council agreed to pay for such construction
costs, which were well in excess of what new construction would have cost, agreeing to
pay rent in an amount over twice market rental value.

REQUEST FOR ADMISSION.NO. 19: Please admit that YOU first brought this legal
action challenging the legality of the Extension of Lease and Third Amendment of L.ease
(the "Lease Extension") on March 31,2015.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 20: Please admit that YOU first brought this legal
action challenging the legality of the Lease Extension more than 18 months after the Lease
Extension was signed.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 21: Please admit that YOU first brought this legal
action challenging the legality of the Lease Extension after you had already received tens
of thousands of dollars in rent and other payments relating to the LIO Project from
Criterion and 716 West Fourth Avenue, LLC.

Law OFPICES OF
JaMEs B. GOTTSTEIN
408 G STREET, SUITE 208

ANCHORAGE, ALASKA
88301

TELEPHONE

(o7 2747688 Responses to Legislative Aﬁairs Agency's

FARCSIMILE

(07) 2740403 First Discovery Requests to Plaintiff Page 5
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RESPONSE: Admit; In addition to rent from Criterion because the project
constructively evicted the tenant of that space, the payments were for costs incurred as a
result of the LIO Project.

REQUEST FOR ADMISSION NO. 22: Please admit that YOU first brought this legal
action challenging the legality of the Lease Extension more than 18 months after you
contend that the Legislative Affairs Agency violated the State Procurement Code.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 23: Please admit that YOU first brought this legal
action challenging the legality of the Lease Extension more than 15 months after
construction began on the LIO Project.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 24: Please admit that YOU first brought this legal
action challenging the legality of the Lease Extension after the LIO Project was completed
in all material respects.

RESPONSE: Admit to the extent that the legal action was brought after the new
Legislative Information Office Building was substantially completed and had at least some
occupancy. Object to the term "in all material respects," because there is over 9 years of
1 performance left under the agreement.

REQUEST FOR ADMISSION NO. 25: Please admit that there was no indication, once
construction began in late 2013, that the Legislative Affairs Agency had any intention to

Law OFrICES OF voluntarily declare the Lease Extension void due to an alleged irregularity in the
James B, GOTTSTEIN
4008 G STREET. SUITE 208

ANCHORAGE, ALASKA procurement proceSS.

DDBOY
TELEPHONE

tso7) 274-7888 Responses to Legislative Affairs Agency's

FACBIMILE

(007 274:3493 First Discovery Requests to Plaintiff Page 6
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RESPONSE: Admit; if the Legislative Affairs Agency had been willing to rectify

its blatantly illegal action in entering into the LIO Project this action would not have bcen

filed. It should still do so.

REQUEST FOR ADMISSION NO. 26: Please admit that the LIO Project did not
demolish the entirety of the Legislative Information Office Building, but rather left certain
key structural elements in place for a renovation project.

RESPONSE: Object to "key structural elements" characterization. Otherwise
admit that the foundation and steel frame was left of the former Anchorage Legislative
Information Office building, as was a portion of the exterior wall at the bottom south end
of the west wall. While new floors were poured, some part of the floors may have also
been left.

REQUEST FOR ADMISSION NO. 27: Please admit that the subject of the Lease
Extension is a real property lease.

RESPONSE: Deny to the extent that the request does not acknowledge that the
agreement provides for the construction of a new office building after the demolition of the
existing building and the adjacent building, the newly constructed premises then being
leased under the agreement. In othgr words, it is really a construction and lease-back
agreement. Admit that LAA is currently leasing the building constructed under the
agreement and to that extent it is a real property lease.

REQUEST FOR ADMISSION NO. 28: Please admit that the landlord both prior to and

Law OFFICES OF after the Lease Extension was executed remained the same.
JaMEes B, GOTTSTRIN
406 G STREET, SUITE 208

ANCHORAGE, ALASKA
ess01

TELEFHONE

°07 2747680 Responses to Legislative Affairs Agency's

FACS|MILE

®07) 2743403 First Discovery Requests to Plaintiff Page 7
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RESPONSE: Admit that the landlord before and after the agreement is 716 West
Fourth Avenue LLC, but deny to the extent that the ownership and management of the
LLC changed substantially with the addition of Mark Pfeffer and an organization
associated with Mark Pfeffer. Public records indicate that there has been a change of
control and 7 16 West Fourth Avenue LLC has refused to produce requested documents
pertaining to the ownership and oﬁeration of 716 West Fourth Avenue LLC. For this
reason Alaska Building, Inc., cannot truthfully admit or deny whether the Landlord
remained the same prior to and after the agreement other than that the legal entity both
before and after the agreement is 716 West Fourth Avenue LLC.

REQUEST FOR ADMISSTION NO. 29: Plcase admit that the address of the Legislative
Information Office remained the same both prior to and after the Lease Extension was
exccuted.

RESPONSE: Admit, except to the extent that 712 West 4th Avenue has been
incorporated into the new building.

REQUEST FOR ADMISSION NO. 30: Please admit that, consistent with AS 36.30.083,
a lessee inay extend a real property lcase with different terms and coﬁditions than the
original lease.

RESPONSE: Admit that certain terms and conditions, most obviously, the ending
date of the lease may be different, but different terms and conditions may disqualify an
agreement as extending a real property lease under AS 36.30.083(a). Calling an agreement

Law Ox¥iCEs OF a lease extension or reciting that it extends a real property lease does not make it a lease
James B, GOTTSTEIN
408 G STREET, SUITE 208

ancnomace. assna I extension or that it extends a real property lease.
PUE0

TELEPHONE

(von ezeen0 Responses to Legislative Affairs Agency's

FACBIMILE
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REQUEST FOR ADMISSION NO. 31: Please admit that the Lease Extension complied
with AS 36.30.020 and the Alaska Legislative Procurement Procedures.

RESPONSE: Deny.

REQUEST FOR ADMISSION NO. 32: Please admit that, consisten; with AS 36.30.083,
a lessee may extend a real property lease with different pricing terms than the original
lease, provided that a minimum cost savings of at least 10 percent below the market rental
value of the real property at the time of the extension is achieved.

RESPONSE: Admit that premised on landlords having already amortized
(recovered) construction costs and therefore able to afford to extend leases at substantially
Jess cost, AS 36.30.083(a) allows a lessee to extend a real property lease with different
pricing terms than the original lease, provided that a minimum cost savings of at least 10
percent below the market rental value of the real property at the time of the extension
would be achieved on the rent due under the lease. The statute also limits such extensions
to 10 years.

INTERROGATORIES |
INTERROGATORY NO. 1; Please describe WITH PARTICULARITY how and when
YOU first became aware that the Lease Extension (1) was not the subject of a competitive
procurement process, (2) was allegedly not an extension of the existing lease, and (3) did
not allegedly yield cost savings of at least 10 percent below the market value of the rental
property at the time of the extension.

RESPONSE: I don't remember exactly how and when I first became aware the

Law QFPRICES OF
James B. GOTTSTEIN
406 G STREET. SUITE 208

ANCHORAGE, ALASKA
20801

project was not the subject of a competitive procurement process, but I don't think it was

TELEPHOME

1907) 2747088 Responses to Legislative Affairs Agency's

FAGSIMILE

1907) 2748483 First Discovery Requests to Plaintiff Page 9
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Law QFFICES OF
James B. GOTTSTEIN
408 G BTREET, S8UITE 208

ANCHORAGE, ALAGKA
9900}

TELEPHONE
(907) 274.7680

FACBIMILE
(807 2749493

® B

earlier than late September or later than October 3, 2013, when the Alaska Dispatch News
(Dispatch) published an article. It was probably the Dispatch article that made me aware
of it, but I can't be sure I was not aware of it before then. I also don't remember exactly
when I first became aware the project was not a lease extension, but it was by the middle
of October, 2013, after I had reviewed AS 36.30.083(a). The facts involved in tearing
down the existing building to its steel frame and foundation, demolishing the adjacent old
Empress Theatre, throwing the tenant out for over a year and building a new building made
it obvious to me that it did not "extend" a real property lease. Similarly, I don't remember
exactly when I became aware that the rent for the new Anchorage Legislative Information
Office Building was well above market value, but it was by the middle of October, 2013.
As a downtown landlord, in fact of the building adjacent to the new Anchorage Legislative
Information Office Building, I was aware of market rents in the area.
INTERROGATORY NO. 2: Please describe WITH PARTICULARITY any and all
actions you took in an effort to stop, question, dispute, or in any way challenge the Lease
Extension or the procurement process that led to the execution of the Lease Extension -
aside from filing this lawsuit on March 31,2015.

RESPONSE: I had a discussion with Donald W. McClintock, attorney for 716
LLC, sometime shortly before October 11, 2013, about my concerns regarding damage to
the Alaska Building and the lease being illegal. 1indicated I was contemplating filing for
an injunction to stop the project on that basis. I met with Mr. McClintock again on or
around October 28, 2013, at which time I reiterated the project was illegal under AS

36.30.083(a).

Responses to Legislative Affairs Agency's
First Discovery Requests to Plaintiff Page 10
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INTERROGATORY NO. 3: Please describe WITH PARTICULARITY any impediment
that you claim prevented you from challenging the legality of the Lease Extension prior to
March 31, 2015.

RESPONSE: The problem I was faced with was the Alaska Building was in great
jeopardy from the construction project and I was very concerned that if I tried to obtain an
injunction against the project moving forward and failed, there was a much higher
likelihood of substantial damage, even to the point of the effective destruction of the
Alaska Building. As it was, T had to hire an engineer to advocate for more protection of
the Alaska Building. Mr. McClintock stated that he didn’t think even I could afford the
bond and while it is possible an injunction against commencement of the project was
possible without posting a bond, I felt the risk of retaliatory damage to the Alaska Building
was just too great to challenge the legality of the agreement at that time.
INTERROGATORY NO. 4: Please identify the "drastically different terms" contained in
the Lease Extension, as alleged in page 6 of YOUR Memorandum in Support of Motion
for Partial Summary Judgment: Not Extension, including but not limited to which of those
"drastically different terms" causes the Lease Extension to not be an extension.

RESPONSE: Object because it is like asking what are the differences between a
Yugo and a Lamborghini. Notwithstanding this objection, Plaintiff responds as follows:

Most of the sections of the léase have been replaced or dréstically amended, to wit:
o Section 1 was replaced with a new section.

e Section 2 was replaced with a new section.
Law OFRICES OF

James B. GorrsTein o Section 3 was replaced with a new section.
408 G STREET, SUITE 208
ANCHORAGE, ALASKA
0801
TELERHONE R . R
120m 274 7808 Responses to Legislative Affairs Agency's
(907) 274-0403 First Discovery Requests to Plaintiff Page 11
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JAMES B, GOTTSTEIN
408 G ETREET. SUITE 208

ANCHORAGE, ALABKA
20801
YELEPHONE
(007 274.7688

FACSIMILE
{9807) 274.0403
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o Section 4 was replaced with a new section.
o Section 5 was replaced with a new section.
o Section 6 was replaced with a new section.
o Section 7 was replaced with a new section.
o Section 8 was replaced with a new section.
e Section 9 was replaced with a new section.
o Section 10 was replaced with a new section.
o Section 11 was replaced with a new section.
o Section 12 was replaced with a new section.
e Section 13 was replaced with a new section.
e Section 14 was replaced with a new section.
o Section 15 was replaced with a new section.
o Section 16 was replaced with a new section.
e Section 17 was replaced with a new section.
o Section 18 was replaced with a new section.

o The lase sentence of Section 19A was replaced with the following;:

"The Lessor shall be responsible for completing the Renovations described
in Exhibit "N prior to the Lessee accepting and taking occupancy of the
Premises. After the Renovations have been completed and the Lessee has
accepted and taken occupancy of the Premises, any subsequent alterations
to the Premises agreed by the parties will be documented by separate

agreement."”

o Section 20 was deleted in its entircty.

o Section 21 was replaced with a new section.
e Section 22 was replaced with a new section.
o Section 23 was replaced with a new section.
o Section 24 was replaced with a new section.
o Section 25 was replaced with a new section.
o Section 30 was replaced with a new section,
o Section 31 was replaced with a new section.

o Section 33 was replaced with a new section.

Responses to Legislative Affairs Agency's
First Discovery Requests to Plaintiff

EXHIBIT A | Page 12 of 14
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o Section 34 was replaced with a new section.
o Scction 35 was replaced with a new section.
e Section 36 was replaced with a new section.
e Section 37 was replaced with a new section.
o Section 39, as amended, was amended by deleting all content after the first
paragraph.

e Section 41 was replaced with a new section.
o Section 42 was replaced with a new section.
e Section 43 was replaced with a new section.
o Section 46 was added.

o Section 47 was addcd.

e Section 48 was added.

o Section 49 was added.

o Section 50 was added.

o Section 51 was added.

o Section 52 was added.
The rent was drastically increased as was the per square foot rent.

The premises changed drastically, including the legal description with the inclusion
of the adjoining property; the leased space going from 22,834 square feet net to 64,000
square feet gross.

The operating costs were drastically increased.
INTERROGATORY NO. 5: If you contend that the Lease Extension did not comply with
cither AS 36.30.020 or the Alaska Legislative Procurement Procedures, please describe
WITH PARTICULARITY all facts supporting your contention.

RESPONSE: AS 36.30.020, requires that the procedures comply with AS

LAw OPPFICES OF
James B. Gurrsmn || 36 30 (83(a) and the agreement does not in that it neither extends a real property lease nor
408 G STREET. SUITE 206

ANCHORAGE, ALASKA
9801
TELEPHONE

eem 2747808 Responses to Legislative Affairs Agency's

FACSIMILE
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is it at least 10 percent below the market rental value of the real property at the time of the

extension would be achieved on the rent due under the lease
Dated October 5, 2015. @/
/Jaééé B. Gottstein, ABA # 7811100

VERIFICATION

James B. Gottstein, being first duly sworn, deposes and states that I am the
president of Alaska Building, Inc., the plaintiff in the above captioned litigation, I have
read the above Responses to Interrogatories and believe to be true and complete based on
the information available to Alaska Building, Inc., to thebcst of my knowledge and belief.

-’/‘ -

Dated October 5, 2015.
JathdsB. Gottstein,
resident, Alaska Building, Inc

]ﬁ"%ERIBED AND SWORN TO before me this 5th day of October 2015.

‘\\\\\
@'\ .@ '
e“u T
§ N <
s‘pggﬁﬁy E Notary,Pnzvc/m for Alaska

g PR 4 My ComrAissipfl Expires:__ /0/8' [ Z
B TS

CERTIFICATE OF SERVICE

0
‘”/////mum\\\ =
The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M

\t\llmflll/y”

Cuddy and Jeffrey W. Robinson/Eva R. Gardner.

Dated October 5, 2015. .
Gottstein

Law OFFICES OF
Page 14
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC
JAMES GOTTSTEIN - VOLUME | on 10/16/2015

1 Q. We'll see. We'll see. Is this a copy of

2 your discovery responses in this matter?

3 A. Looks like it.

4 Q. And are these true and accurate, to the

5 best of your knowledge?

6 A. Yes.
(7 Q. In response to Request for Admission 11,)
(8 you indicate that you attempted but failed to get)
(9 716 West Fourth Avenue LLC to abandon the project)
(10 because you believed it was illegal. 1Is that right?)
(11 A. Yes.)
(12 Q. And when did you do so?)
13 A. Shortly after I heard about it around)
(14 mid-October, I talked with Mr. McClintock about it.)
(15 @. And did you also raise the igsue with)
(16 Legislative Affairs Agency, or LLA -- LAA, at that)
(17 time?)
18 A. No.)
(19 Q. Why not?)
(20 A. I didn't want to get into the politics of)
(21 it, basically. I mean, it had been all over the)
(22 papers that -- you know, about the "no bid" contract)
(23 and how exorbitant the price for the rental rate)
(24 was. And it seemed, I think, a -- it seemed like it
(25 would be a futile gesture. I thought -- well, go
PACIFIC RIM REPORTING Page 18
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(1 ahead.)

(2 Q. Well, what do you mean by that? What do)
(3 you mean when you say it would be a futile gesture)
(4 to notify LAA?)

(s A. Because they -- it just seemed that they --)
(6 I mean, they were already under a lot of criticism,)
(7 and they were -- seemed bound and determined to go,)
(8 go ahead. I mean, that's kind of just speculation)
(9 on my part, I suppose.)

(10 Q. That's fine. And all I'm trying to get is)
(11 your understanding or your belief at the time. But)
(12 am I understanding your testimony correctly that you)
(13 believed that they were already set and determined)
(14 to proceed with this project as of October of 2013,)
(15 and so anything you had to say to them wasn't going)
(16 to change the direction of the project?)

(17 A. Yeah.) And, again, I object to this whole
18 line of questioning, because I don't think that it's
19 relevant to whether -- whether or not the lease is
20 illegal.

21 Q. So I want to show YOu -- or mark, I guess,
22 as the next exhibit, Exhibit K.

23 MR. ROBINSON: Yeah, that should be.

24 MR. CUDDY: Thanks.

25 (Exhibit K marked.)
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1 MR. CUDDY: Sorry.

2 MR. ROBINSON: Thank you.

3 BY MR. CUDDY:
(4 Q. So I've handed you what's been marked as)
(s Exhibit K. This is a letter on the letterhead of)
(6 Law Offices of James B. Gottstein, dated)
(7 October 30th, 2013, addressed to Michael Geraghty,)
(8 who was then the Attorney General for the State of)
(9 Alaska. Do you see that?)
(10 A. Yes.)
(11 Q. And I'll represent to you that this is a

(12 document that was produced in discovery today from)

(13 Alaska Building, Inc. Do you recognize this)

(14 document?)

(15 A. Yes.)

(16 Q. Did you prepare this document?)

(17 A. Yes.)

(18 Q. And I note in the upper right-hand corner)

(19 of the first page there's a graphic that says)

(20  "Draft." Was this a draft of a letter to the)

(21  Attorney General?)

(22 A. Yes.)

(23 Q. And was this letter, in fact, ever sent?)
(24 A. I don't believe so, no.)

25 Q. If I look at the substance of the letter,
PACIFIC RIM REPORTING Page 20
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1 claims would have to go through insurance, the
2 insurance.
3 And so, you know, from my perspective, that's
4 basically a crooked business, and insurance companies
5 always try to get out of paying what's due. And
6 that's not really a satisfactory remedy. It was --
7 which is proven by subsequent events. And so it was
8 the best I could get, but it was far from
9 satisfactory.
10 Q. When you spoke with Mr. McClintock in early
11 October of 2013, you already concluded; in your own
12 mind anyway, that the lease was illegal. 1Is that
13 right?
14 A. Yes.
15 Q. And you had reviewed the statute by that
16 point to reach that conclusion?
17 A. Yes. Again, you know, what -- when I knew
18 that was iilegal, I think, is irrelevant to this
19 lawsuit, because it's brought on behalf -- you know,
20 a8 citizen taxpayers, and it's brought on behalf of
21 the people in the state of Alaska. 8So, you know,
22 what I knew, you know, what anybody else knew,
23 doesn't, I think, really impact that.
(24 Q. When was the first time that you raised the)
(25 issue of the purported illegality of the lease with)
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(1 anyone from Legislative Affairs Agency?)
(2 A. I don't know that I did prior to bringing)
(3  suit.)
4 Q. So certainly not before the construction
5 began?
6 A. I think this has been asked and answered,
7 hasn't it?
8 Q. If the answer is correct, then I can move
9 on.
10 A. Yes.
11 Q. Okay. You took a number of photographs of
12 the construction during its course, at least a few
13 of which we have seen in some of the pleadings in
14 this case. 1Is that right?
15 A. Yes.
(16 Q. Was this a significant project?)
(17 A. Yes. It was certainly in my mind.) @
(18 think --)
(19 Q. Was it your understanding that millions of)
(20 dollars were being spent on the renovation?)
(21 A. Yes.)
(22 Q. Even tens of millions?)
(23 A. But I object to the characterization of)
(24 "renovation," but, yes, on the project.)
(25 Q. Okay. We'll just call it the project. 1Is)
PACIFIC RTM REPORTING Page 27
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(1 it fair to say that tens of millions of dollars were)
(2 being spent on the project?)
(3 A. That seems likely. I mean -- yeah, I think)
(4 that's probably true. 1It's far more expensive to)
(5 have demolighed the old building and the Empress)
(6 Theater and then build up from there than to build a)
(7 new building.)
8 Q. Okay. And you were aware that that was the
S plan, to do this demolition of the old Empress
10 Theater and at least some of the original bﬁilding
11 in order to create what is now the LIO building?
12 A. Well, it was virtually all of the old
13 building. The only thing they left was the steel.
14 frame and foundation and a little part of the
15 concrete skin on the west wall and the south -- the
16 bottom of the south corner.
17 Q. Okay. So using your description of it, you
18 were aware of that, that that ﬁas basically the
19 scope of the construction before it began?
20 A. I think so, yes.
21 Q. Okay. Were you also aware that the
22 Legislative Affairs Agency was contributing seven
23 and a half million dollars to the cost of the
24 project as payment for certain tenant improvements?
25 A. You know, I'm not really sure when I became
PACIFIC RIM REPORTING Page 28
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1 unsuccessful.
2 Q. So I'm going to switch gears.
3 MR. ROBINSON: Before you do that, Kevin, I'm
4 going to request a brief restroom break. 1Is that
5 okay?
6 MR. CUDDY: Sure. Yeah.
7 MR. ROBINSON: Just a couple minutes.
8 {(Recess taken.)
9 MR. CUDDY: Okay. I am ready whenever you
10 are.
11 Q. Mr. Gottstein, just stepping back for a
12 minute, the construction in this project started in,
13 roughly, early December of 2013. 1Is that right?
14 A. Yes.
(15 Q. And once construction started, you had no)
(16 reason to believe that the Legislative Affairs)
(17 Agency was going to abandon the lease due to any)
(18 alleged problem with the procurement process,)
(19 correct?)
(20 A. Yes.)
21 Q. And you were aware, once construction
22 started, that the defendants were going to be
23 committing millions of dollars to the project in
24 order to complete the construction?
25 A. It's been asked and answered, hasn't it?
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1 CERTIFICATE
2
3 I, GARY BROOKING, Registered Professional
4 Reporter and Notary Public in and for the State of
5 Alaska, do hereby certify that the witness in the
6 foregoing proceedings was duly sworn; that the
7 proceedings were then taken before me at the time
8 and place herein set forth; that the testimony
9 and proceedings were reported stenographically by
10 me and later transcribed by computer transcription;
11 that the foregoing is a true record of the
12 testimony and proceedings taken at that time;
13 and that I am not a party to nor have I any
14 interest in the outcome of the action herein
15 contained.
16 IN WITNESS WHEREOF, I have hereunto set
17 my hand and affixed my seal is 20th day
18 of October, 2015.
19 \\“
20
21
GARY BROOKING, RPR
22 My Commission Expires 6/28/2016
23
24
25 GB4223
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October 30, 2013

Michael C. Geraghty
Attorney General
P.O. Box 110300
Juneau, AK 99811

Re: Anchorage Legislative Information
Office Renovation Contract

Dear Attorney General Geraghty:

I represent Alaska Building, Inc.,I which owns the building adjacent to the
Old Empress Theatre, most recently the Anchor Pub. The Alaska Building and the
Old Empress Theatre share a party wall. Thus, my client was naturally concerned
when plans were announced to demolish the Old Empress Theatre to make way for
the renovations of the Anchorage Legislative Information Office. When the
developer refused to provide adequate written assurances that Alaska Building,
Inc., and its tenants would be compensated for any losses caused by the
renovations, and that the Alaska Building would not be irreparably damaged, I
looked into the so-called lease "extension" and have discovered that it is in
violation of AS 36.30.083.2

As you know, in order to ensure that the State receives the best price for its
purchases almost all contracts for a substantial amount of money require an open,
public bidding process. Sole source contracts are extremely limited under state
law. One of the exceptions is AS 36.30.083, which does allow a lease extension
for up to 10 years if there is a minimum cost savings of at least 10 percent below
the market rental value. The contract is neither a lease extension, nor is it for at
least 10 percent below market rent. It is not a close call on either.

The putative lease extension calls for the L1O to vacate the building for over
a year while the existing building is gutted and replaced, with the construction of
new space on a different lot to be added. By no stretch of the imagination is this a
lease extension. Just calling a contract a lease extension doesn't make it so.

I'l am also the 100% owner of Alaska Building, Inc., through my revocable trust.

2 The reviewed documents | reviewed are available at htip://gottsteinlaw.com/lio/.
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On its face the appraisal is for $4.40 per square foot per month rent. It is
not believed any building in Anchorage has ever been leased for that much, let
alone the almost $5.00 per square foot market rent that purports to be at least 10
percent less than. Worse, 1 have had an expert MAI appraiser review the deal and
once one adds in all of the extras the State is paying for, deduct the space that one
normally doesn't count as rented, and the other shenanigans in the appraisal, the
State is actually paying an effective market full service rent in excess of $7 per
square foot per month for rentable office space. As even the appraisal used to
support the contract indicates, comparable market rents are no higher than the $3
per square foot per month range.

The demolition of the Old Empress Theatre is planned to begin November
15th, os please see to it that this illegal contract is cancelled before then.

Sincerely,

Jim Gottstein
President

cc: The Media
Don McClintock, Esq.
attorney.general@alaska.gov

EXHIBIT C | Page 2 of 2

000452



Fax (907) 277-1920

STOEL RIVES LLr

cHi
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Kevin Cuddy (Alaska Bar #0810062) 50T 21 PH KPR
STOEL RIVES LLP AU
510 L Street, Suite 500 Ll e
Anchorage, AK 99501 BY:“;—'—TT’F_T
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Telephone: (907) 277-1900
Facsimile: (907) 277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGIE:

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,
Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC, and
LEGISLATIVE AFFAIRS AGENCY,

Defendants.

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

AFFIDAVIT OF KEVIN M. CUDDY
(In Support of Defendant Legislative Affairs Agency’s Motion for Summary
Judgment (Laches)

STATE OF ALASKA )
)
THIRD JUDICIAL DISTRICT )

SS.

1, KEVIN M. CUDDY, declare as follows:

1. I am over the age of cighteen and have personal knowledge of the

statements contained in this declaration.

AFF. OF KEVIN M. CUDDY I1SO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR

SUMMARY JUDGMENT (Laches)
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 5AN-15-05969CI
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STOEL RIVES iLLpP
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

1. I am an attorney with the law firm of Stoel Rives, LLP, counsel for
Defendant Legislative Affairs Agency (“Agency”) in the above-captioned litigation and
submit this affidavit in support of Defendant Legislative Affairs Agency’s Motion for
éummary Judgment Under the Laches Doétrine.

2. I have personal knowledge of all facts described herein and affirm all other
facts based on my information and belief.

3. Attached as Exhibit A to Legislative Affairs Agency’s Memorandum in
Support of Motion for Summary Judgment (Laches) is a true and correct copy of
Plaintiff’s Response to Defendant’s (Legislative Affairs Agency) First Discovery
Requests to Plaintiff Alaska Building, Inc.

4, Attached as Exhibit B to Legislative Affairs Agency’s Memorandum in
Support of Motion for Summary Judgment (Laches) is a true and correct copy of excerpts
from the October 16, 2015 deposition of James Gottstein.

5. Attached as Exhibit C to Legislative Affairs Agency’s Memorandum in
Support of Motion for Summary Judgment (Laches) is a true and correct copy of a draft
letter from Jim Gottstein as the owner of Alaska Building, Inc., to Attorney General
Michael Geraghty (dated Oct. 30, 2013). This document was produced by Plaintiff on

October 15, 2015, in response to discovery requests.

AFF. OF KEVIN M. CUDDY 1SO OF DEFENDANT LEGISLATIVE AI'FAIRS AGENCY’S MOTION FOR

SUMMARY JUDGMENT (Laches)
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
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Fax (907) 277-1920

STOEL RIVES LLp
510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

[ declare under penalty of perjury that the foregoing is true and correct.

F AN/

KEVIN M. cubl')y

DATED this 21st of October, 2015.

W77
SNEe
S dff%% .
Subscrib tgﬁeﬂm_ i@lst day of October 2015 jn Anchorage, Alaska.
% PUBLIC/ A
%}}“BE-A Notafy irrand for the State of Alask7
M My Commission expires: /<//7 [0/ &

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on October 21, 2015, a true and correct copy of the foregoing was
served in the manner identified below on:

VIA HAND DELIVERY

James B. Gottstein, Esq.

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501

(Attorney for Plaintiff)

VIA FIRST CLASS MAIL

Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West Fourth
Avenue, LLC)

et by Allen, Practice Assistant
80415349.1 0081622-00003

AFF. OF KEVIN M. CUDDY [SO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR

SUMMARY JUDGMENT (Laches)
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl
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Kevin Cuddy (Alaska Bar #0810062) o
STOEL RIVES LLp Wl il
510 L Street, Suite 500 Ao
Anchorage, AK 99501 OFPHTY e T
Telephone: (907) 277-1900
Facsimile: (907) 277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Case No.: 3AN-15-05969CI
corporation,

Plaintift,
v.

716 WEST FOURTH AVENUE, LLC, and
LEGISLATIVE AFFAIRS AGENCY,

Defendants.

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

DEFENDANT LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR SUMMARY
JUDGMENT UNDER THE LACHES DOCTRINE

Pursuant to Civil Rule 56 Defendant Legislative Affairs Agency, by and through
its undersigned counsel moves for summary judgment against Plaintiff Alaska Building,
Inc. This motion is supported by thc Memorandum and Affidavits of Kevin M. Cuddy

and Jessica Geary filed contemporaneously herewith.

LEGISLATIVE AFFAIRS AGENCY 'S MOTION FFOR SUMMARY JUDGMENT UNDER THE LACHES
DOCTRINE

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUL, LLC, er al., Case No. 3AN-15-05969CI
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STOEL RIVES LLP
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

¢ L

DATED: October 21, 2015.
STOEL RIVES 1P

By:% M
KEVIN CUDDY /\“
(Alaska Bar #0810062)
Attorney for Defendant
LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on October 21, 2015, a true and correct copy of the foregoing was
served in the manner identified below on:

VIA HAND DELIVERY VIA FIRST CLASS MAIL

James B. Gottstein, Esq. Jeffrey W. Robinson

Law Offices of James B. Gottstein Ashburn & Mason

406 G Street, Suite 206 1227 West Ninth Avenue, Suite 200

Anchorage, AK 99501 Anchorage, AK 99501

(Attorney for Plaintiff) (Attorneys for Defendant 716 West Fourth
Avenue, LLC)

I further certify~that this document was substantively produced in Times New Roman 13,

in complid Alaska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

— g g K
Debby Allen, Practice Assistant

80416233_1.DOCX

LEGISLATIVE AFFAIRS AGENCY’S MOTION FOR SUMMARY JUDGMENT UNDELR THE LACHES

DOCTRINE
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
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Fax (907) 277-1920

STOEL RIVES LLp
510 L Street, Suite 500, Anchorage, AK 99501
Main (907) 277-1900

ool
e OF SASH

FHRDDISTRIC
Kevin Cuddy (Alaska Bar #0810062) BCCT21 Pt 1,: o6
STOEL RIVES LLp . |
510 L Street, Suite 500 RRRATUIE SR
Anchorage, AK 99501 Ve
Telephone: (907) 277-1900 DERUTY R

Facsimile: (907) 277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC,, an Alaskan Case No.: 3AN-15-05969C1
corporation,
Plaintift,
\'

716 WEST FOURTH AVENUE, LL.C, and
LEGISLATIVE AFFAIRS AGENCY,

Defendants.

DEFENDANT LEGISLATIVE AFFAIRS AGENCY’S NOTICE OF FILING
FACSIMILE COPY OF THE AFFIDAVIT OF JESSICA GEARY

Defendant Legislative Affairs Agency hereby notifies this Court of filing a
facsimile copy of the Affidavit of Jessica Geary submitted in support of Defendant
Legislative Affairs Agency’s Motion for Summary Judgment. The original signed

affidavit will be filed with the Court promptly upon receipt.

LAA’S NOTICE OF FILING FACSIMILE COPY OF THE AFFIDAVIT OF JESSICA GEARY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI
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STOEL RIVES LLP
Fax (907) 277-1920

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

DATED: October 21, 2015.
STOEL RIVES LLr

D [oh
KEVIN CUDDY

(Alaska Bar #0810062)
Attorney for Defendant

LEGISLATIVE AFFAIRS AGENCY

CERTIFICATE OF SERVICE AND OF FONT

This certifies that on October 21, 2015, a true and correct copy of the foregoing was
served in the manner identified below on:

VIA HAND DELIVERY

James B. Gottstein, Esq.

Law Offices of James B. Gottstein
406 G Street, Suite 206
Anchorage, AK 99501

(Attorney for Plaintiff)

VIA FIRST CLASS MAIL
Jeffrey W. Robinson

Ashburn & Mason

1227 West Ninth Avenue, Suite 200
Anchorage, AK 99501

(Attorneys for Defendant 716 West
Fourth Avenue, LLC)

I further certlfy that this document was substantively produced in Times New Roman 13,
aska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3).

80430299 _1

LAA’S NOTICE OF FILING FACSIMILE COPY OF THE AFFIDAVIT OF JESSICA GEARY
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969C1
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Fax (907) 277-1920

STOEL RIVES LLr

Kevin Cuddy (Alaska Bar #0810062)
STOEL RIVES Lrr

510 L Street, Sutte 500

Anchorage, AK 99501

Telephone: (907) 277-1500
Facsimile: (907)277-1920

Attorneys for Defendant
LEGISLATIVE AFFAIRS AGENCY

IN THE SUPERIOR COURT FOR THE STATE OFF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA BUILDING, INC., an Alaskan Casc No.: 3AN-15-05969CI
corporation,

Plaintiff,
V.

716 WEST FOURTH AVENUE, LLC, and
LEGISLATIVE AFFAIRS AGENCY,

Defendants.

510 L Street, Suite 500, Anchorage, AK 99501

Main (907) 277-1900

AFFIDAVIT OF JESSICA GEARY
(In Support of Defendant Legislative Affairs Agency’s Motion for Summary

Judgment)

STATE OF ALASKA )
) ss.
THIRD JUDICIAL DISTRICT )
I, JESSICA GEARY, declare as follows:

1. 1 am over the age of cighteen and have personal knowle