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IN THE SUPERIOR COURT FOR THE STATE 10F~1\l3AS·~ 

THIRD JUDICIAL DISTRICT AT i%5dtt5~dfl 3: 46 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d./b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

Case No.: 3AN-15-05969 CI 

716 WEST FOURTH A VENUE, LLC'S MOTION TO EXTEND DEADLINE 
FOR RESPONDING TO MOTIONS 

716 WEST FOURTH AVENUE, LLC ("716"), by and through its attorney of 

record, Jeffrey W. Robinson, Ashburn & Mason, P.C., hereby moves for an order 

extending the deadlines for its responses to motion briefs in this action. For the reasons 

described in the attached Affidavit, 716 requests that the time for its reply to Plaintiffs 

Opposition to Legislative Affairs Agency's Motion to Stay Proceedings be extended 

until July 22, 2015. 

716 also requests that the time for 716's responses for any other motions that 

have been or may be filed in this action be extended until at least July 31, 2015. 
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DATED: G, /3o) I~ 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: b. ..... <='­
ftr' Jeffrey W. Robmson 

Alaska Bar No. 0805038 

716 WEST FOURTH AVENUE, LLC'S MOTION TO EXTEND DEADLINE FOR RESPONDING TO 
MOTIONS 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- l 5-05969Civil 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile 00 U.S. Mail on the 3c) day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

716 WEST FOURTH AVENUE, LLC'S MOTION TO EXTEND DEADLINE FOR RESPONDING TO 
MOTIONS 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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IN THE SUPERIOR COURT FORi'zT:lilE SlJAi-lfE OF ALASKA 

THIRD JUDICIAL DisfijRteJ'"P~lPMNtl+®RAGE 

ALASKA BUILDING, INC., an Alaska :~:.y:-~~~ TRIM_ u_;;_::; i:; 

corporation, ) 
) 
) 
) 
) 

·> .... -. 
. :--

Plaintiffs, 

vs. 
) Case No.: JAN-15-05969 Civil 

716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

AFFIDAVIT OF EV A R. GARDNER IN SUPPORT OF MOTION FOR 
EXPEDITED CONSIDERATION AND MOTION TO EXTEND DEADLINES 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Eva R. Gardner, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Motion for Expedited 

Consideration and Motion to Extend Deadlines to Respond to Motions. I have personal 

knowledge of all facts described herein. 

2. I have requested an extension on my client's deadline to reply to 

Plaintiffs Opposition to LIA's Motion to Stay Proceedings and other motions because 

{ 10708-101-00275416;1} Page I of3 
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Jeffrey Robinson, the primary attorney on this case, is out of the office on paternity 

leave until July 15. I am covering in his absence, but I am scheduled to be married on 

July 2 and expect to be out of the office from July 1 to July 8. These events will make it 

difficult to prepare a reply brief to LIA's Motion to Stay by the current deadline of July 

8, and will similarly make it difficult to respond to other motions during the month of 

July. 

3. A decision on the Motion to Extend Deadlines is needed by the close of 

business on July 6, so that if the Motion is denied, I will have time to rearrange my 

schedule to accommodate drafting the reply brief currently due July 8. 

4. Jeffrey Robinson contacted Mr. Gottstein and made a good-faith attempt 

to reach agreement on this extension request. Mr. Gottstein would not agree to any 

extension, but indicated that so long as we provided the relevant e-mail correspondence 

to the Court, he would not oppose the request. Accordingly, attached to this motion as 

Exhibit A is a copy of the e-mail correspondence on this issue. 

FURTIIER YOUR AFFIANT ~-·------............ 

Eva R. Gardner 

SUBSCRI~ SWORN to before me this 30 day of June, 2015. 
,,,. ~cP.. c. w'''•• 

.t!'.t:..t::j ......... )--Cl.,, ~ 
I~.·• '•, i1; '1, \~· (\. f "5/ NOTA-9,1-··· •• ~ ~ . \J.., 

-o:· - • ..,,~ ~ $ '< : ..... : ~ --''---'----------lo+-----',.__-

~~~~ '°uaLtC : ~ NOTARY PUBLIC in and for Alaska 
\33.'·~>~ .... ,,,,~./ J My Commission Expires: Yl\1'20\. <\ 

1, ~/.1 •,,OF A\..r,•' ~ . f 
1, '1/)li'''••••'' I· 

'1 IJ 'l'I \ }~""~•. .,. •1, Ip '81· ""' ,,,,\.,,,, ..... , 
AFFIDAVIT IN SUPPORT OF MOTION FOR EXPEDITED CONSIDERATION AND MOTION TO EXTEND DEADLINES 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

{I 0708-101-00275416;1) 

Page 2 of3 

000006



u Ill 

" ,., 
z "' 

0 
Cl) 

0 0 " "' " -"' (/) 
~ 0 " < - Ill 0 

:J "' "' l Ill "' 
Ill 

..; < x 

~ 
a: :J " < 
w z Ill u. 

w < >- > ... 
~<(<(. 
( I W 

z ...J/;.~-.... a: ,., 
r:I. Ill 0 ,., 

w :i:..,. 

J ~ u -D 
z " 

a:i ~ <( "' 

I "' ::; 
"' (/) ... 

< w 
I-

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the 30 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:\~~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF MOTION FOR EXPEDITED CONSIDERATION AND MOTION TO EXTEND DEADLINES 

Alaska Building, Inc. vs. 716 West Fourlh Avenue, LLC, et. al. 3AN-15-05969Civil 

{ 10708-101--00275416;1) 
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From: Jeffrey W. Robinson 
Sent: Thursday, June 25, 2015 12:34 PM 
To: 'James B. Gottstein' 
Subject: RE: Lease Not Recorded 

No problem. Sorry to hear about your father. Take care, 

EXHIBIT A 
Page 1of4 
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JWR 

From: James B. Gottstein lmailto:!ames.b.gottsteln@Rottsteinlaw.com] 
Sent: Thursday, June 25, 2015 12:33 PM 
To: Jeffrey W. Robinson 
Cc: james.b.gottstein@sottstelnlaw.com 
Subject: RE: Lease Not Recorded 

I am at the hospital with my dad. I don't know if I can get back to you today. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.fl. Gottstein@ GottstcinLaw.Com 

From: Jeffrey W. Robinson [mallto·jeffrey@anchorlaw.com] 
Sent: Thursday, June 25, 2015 9:55 AM 
To: James B. Gottsteln 
SUbject: RE: Lease Not Recorded 

Will do. 

Also, I am paternity leave from 6/30· 7/15 and would appreciate the opportunity to reply to any oppositions, or oppose 
any motions, until at least a week or so after my return. Is this agreeable? 

JWR 

From: James B. Gottsteln lmailto:james.b.gottstein@gottsteinlaw,com] 
Sent: Thursday, June 25, 2015 8:47 AM 
To: Jeffrey W. Robinson 
Cc: james.b gottsteln@soltstelnlaw.com 
Subject: Lease Not Recorded 

Hi Jeff, 

In going through your Rule 56(t) Request and see that in footnote 4 you state that the lease was publically 
recorded. I don't believe that is true. I believe there was only a Memorandum of Lease recorded, which is 
(hopefully) attached. Perhaps you should file an errata. Please let me know. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GottsteinLaw.Com 

2 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Jeff, 

James B. Gottstein Oames.b.gottstein@gottstelnlaw.com) 
Friday, June 26, 2015 12:17 PM 
Jeffrey W. Robinson 
Donald W. McClintock; james.b.gottstein@gottsteinlaw.com; Eva R. Gardner 
RE: Blanket Extension Request 

It seemed to me thnt someone else in your office might be able to cover for you and that does seem best. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

From: Jeffrey w. Robinson Cma!lto·jettrev@anchorlaw com] 
Sent: Friday, June 26, 2015 11:57 AM 
To: James B. Gottsteln; Eva R. Gardner 
Cc: Donald W. McCtlntock 
SUbject: RE: Blanket Extension Request 

Thanks, Jim. I simply asked if you would agree to extend me the courtesy of replying to any oppositions or motions you 
file until a week after I return. I am not going to hash out in any way what you claim to be "undisputed facts." I am not 
going to reply to the questions you posed at the end of your message. You are entitled to oppose any motions we have 
filed or file whatever you deem to be In your best interest to file to protect your interests. If you do not agree to my 
request, please note that Eva Gardner from my firm will be covering the case for me In my absence. She is copied here. 
Please copy both of us on future correspondence. I hope you have a good weekend, and that your father's health has 
improved. 

JWR 

From: James B. Gottsteln !ma!lto:james,b.gottsteln@gottsteinlaw.com] 
Sent: Friday, June 26, 2015 11:48 AM 
To: Jeffrey w. Robinson 
Cc: James.b.gottsteln@gottstelnlaw.com; Donald w. McC!lntock 
Subject: Blanket Extension Request 

Hi Jeff, 

Yesterday, you wrote, "I am paternity leave from 6/30-7/lS and would appreciate the opportunity to reply to any 
oppositions. or oppose any motions, until at least a week or so after my return. Is this agreeable?" 

Normally, this wouldn't be a problem and in the final analysis I won't oppose allowing you until July 22nd for 
any responsive pleadings so Jong as you include this e-mail, but your client gains an extreme financial benefit 
from delay and has been doing evcry1hing possible to achieve such delay. Its Rule 56(t) Request to not even be 
required to present opposing evidence to Alaska Building's Motion for Partial Summary Judgment (Not 

EXHIBIT A 
Page 3 of4 
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Extension) for ten months dramatically illustrates this. Especially since your client should have any such 
evidence at hand. The Motion for Partial Summary Judgment is purely a legal question based on what I believe 
are the following undisputed facts: 

The New LIO Lease provides for: 

I. demolition of the then existing Anchorage Legislative Infonnation Office located at 716 West 
4th Avenue in Anchorage, Alaska down to its foundation and steel frame, 

2. demolition of the adjacent old Empress Theatre, located at 712 West 4th Avenue, occupied by 
the Anchor Pub at that time, 

3. moving the existing Anchorage Legislative lnfonnation Office prior to the demolition of the old 
Legislative Infonnation Office Building, and 

4. construction of a new office building for lease as the new Anchorage Legislative Infonnation 
Office. 

Do you dispute any of these facts? If so, why can't you produce such evidence? Are there any other facts that 
you think are relevant? If so, what? And why can't you produce those? In other words, how is discovery 
going to have any impact on the Motion for Partial for Summary Judgment other than to allow your client to 
continue to collect rent from the illegal lease that will then likely not be recoverable. 

So, I have some questions for you. 

I. Will 716 West Fourth Avenue LLC agree to sequester all rent not needed for debt service and direct 
operating costs, including not paying any money to any of its members, directly or indirectly, and 
recover any such money previously paid until Count One is resolved? 

2. Will 716 West Fourth Avenue LLC post a bond for repayment of any rent that the Court holds should be 
repaid? 

3. Ifnot, will 716 West Fourth Avenue LLC provide me with its accounting data to date and on a monthly 
basis notwithstanding the stay of discovery as to Count One? 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

2 
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Kevin Cuddy (Alaska Bar #08 l 0062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN THE SUPERIOR COURT FOR TI-IE STA TE OF ALASKA 

THIRD JUDICIAL DISTIUCT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITEIUON 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-15-05969CI 

AFFIDAVIT OF KEVIN M. CUDDY 
(Re: LEGISLATIVE AFFAIRS AGENCY'S OPPOSITION TO PLAINTIFF'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) AND 
REQUEST FOR RELIEF UNDER CIVIL RULE 56(D 

STA TE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

AFF. OF KEVIN M. CUDDY ISO OF LLA's OPP TO PLF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(1) 
ALASKA BUILDING, !NC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of6 
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'I • • 
I, KEVIN M. CUDDY, declare as follows: 

1. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

2. I am an attorney with the Jaw firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Opposition to 

Plaintiffs Motion for Partial Summary Judgment (Not Extension) and Request for Relief 

Under Civil Rule 56(f). 

3. I have personal knowledge of all facts described herein and affirm all other 

facts based on my information and belief. 

4. Plaintiff served the Agency with a motion for partial summary judgment as 

to Count I on June 12, 2015. The Agency's response is due by June 29, 2015. 

5. Plaintiff asserts that it is undisputed that this was a "new office building" 

rather than a renovation project, and that the terms of the lease contains terms that are too 

"drastically different" from the lease it purports to extend to qualify as a lease extension, 

but these are ultimately factual determinations for the trier of fact. 

6. The Agency requires an opportunity to obtain discovery from the 

defendants before it should be forced to respond to this premature summary judgment 

motion. 

AFF. OF KEVIN M. CUDDY ISO OF LLA's OPP TO PLF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(1) 
ALASKA BUILDING, INC V. 716 WEST FOURTH AVENUE. LLC. er al., Case No. 3AN-l 5-05969CI 
Page 2 of6 
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') • • 
7. Discovery is currently stayed with respect to Count I of the Complaint, and 

the Court should order a continuance pursuant to Civil Rule 56(f) so that the Agency can 

obtain the necessary information to respond to this motion. 

8. The Agency respectfully requests a continuance pursuant to Civil Rule 

56(f) so that it may obtain discovery that is required to respond to this motion. 

9. The Agency has not been dilatory with discovery. The Amended 

Complaint was only filed recently (June 8, 2015) and the Agency has promptly filed a 

dispositive motion as to Count I (to which this motion applies) as well as a motion to 

stay discovery until that dispositive motion is addressed. The Court granted the motion 

to stay discovery on June 17, 2015, so that the parties and the Court could properly focus 

on the issue of standing. 

10. If Count I is not dismissed due to Plaintiffs lack of standing, the Agency 

will need to obtain discovery from the other defendants concerning certain details of the 

construction activities, including the permits that were obtained, to challenge Plaintiffs 

assertion that this was a "new office building" rather than a renovation as contemplated 

by the Lease Extension. 

I I. The Agency will also need to obtain discovery concerning whether the 

lease extension is so "drastically different" from the original lease that it should not 

qualify as an extension. 

12. The Agency is unable to obtain this discovery at this time due to the current 

order staying discovery. 

AFF. OF KEVIN M. CUDDY ISO OF LLA's OPP TO PLF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(t) 
ALASKA BUILDING, INC. V 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-I 5-05969CI 
Page 3 of6 
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'l • • 
13. In the event all of the above-mentioned motions are denied, Plaintiffs 

motion is still significantly premature. Discovery has barely begun and no depositions 

have been taken. 

14. The Agency has had virtually no time to conduct meaningful discovery, 

including arranging depositions or retaining experts. According to the Court's Routine 

Pretrial order, the final date for the parties to serve written discovery is April 11, 2016. 

The final date to depose lay witnesses in May 23, 2016. At best, discovery is in the 

preliminary stages. 

15. Attached hereto as Exhibit A is a true and correct copy of the Lease 

between the Legislative Affairs Agency and 716 West Fourth Avenue, LLC recorded in 

the Anchorage Recording District on April 9, 2004 at 2004-024411-0. 

16. Attached hereto as Exhibit B is a true and correct copy of Lease 

Amendment No. I between the Legislative Affairs Agency and 716 West Fourth Avenue, 

LLC recorded in the Anchorage Recording District on September 18, 2006. 

17. Attached hereto as Exhibit C is a true and correct copy of Lease 

Amendment No. 2 and Renewal of Lease between the Legislative Affairs Agency and 

716 West Fourth Avenue, LLC recorded in the Anchorage Recording District on March 

18, 2009. 

I declare under penalty of perjury that the foregoing is true and correct. 

AFF. OF KEVIN M. CUDDY ISO OF LLA's OPP TO PLF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(f) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN- I 5-05969CI 
Page 4 of6 
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) '! • • 
DATED this 29th day of June, 2015. 

/ 

\ 
Nota · and for the State of ~laska 
My Commission expires: /J,..../t 7£,o1 fa 

~~ 

CERTIFICATE OF SERVICE AND OF FONT 

o<::> 
~ & This certifies that on June 29, 2015, a true and correct copy of the foregoing was served 
a- -. 
:..:: ::'.: via USPS Priority Mail on: 
<( "" 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Def/Criterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. dlbla KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 99501 
(Co-Attorneys for Def/Criterion General, 
Inc.) 

AFF. OF KEVIN M. CUDDY ISO OF LLA's OPP TO PLF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(1) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page 5 of6 
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• • 
I further certify that this document was substantively produced in Times New Roman 13, 
in compl" ce with Alaska Appellate Rule 513.S(c)(l) and Civil Rule 76(a)(3). 

79367999.1 0081622-00003 

AFF. OF KEVIN M. CUDDY ISO OF LLA's OPP TO PLF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(Not Extension) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(!) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH A VENUE, LLC. et al., Case No. 3AN- I 5-05969CI 
Page 6 of6 
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LEASE 

LEASE AMOUNT FOR FIRST YEAR: $597,000.00 
(excluding CPl-U adjU&tment amount) 

THIS LEASE, made and entered Into on the date the Leglslatlve Affairs Agency Executive Dir8ctor or. 
hardeslg~ signs the Lease, ls by and b&tween 718WEST FOURTH AVENUE, LLC, an Alaska.. . 
llmlted llabllity company, wh~ address Is P.O. Box 24182~, Anchorage, Alaska 99524, hereinafter 
referred to.as "Leseor,• and the LEGISLATIVE AFFAIRS AGENCY, whose address ls State Capito~ 
Room 3, Juneau, Ala&ka 99801 ·1182, hereinafter refeired to as ·"Lessee". ' · · · · , 

1. 

. . . 

WITN ES SETH: 

RENTAL PBOPERIY AND REJfiAb RAIE: The.Lessor.leases to the Lessee and the Lessa~ 
leases from the Lessor.the premises, hereinafter •premises,• described as follows: 

Approximately 22,834 square feet of office space; which consists of all 
net usable office space on the second through sixth.floors and 
ilppr0xlmlilely 811 square feet of storage space In the basement, at the 
building located at 716 West 4fll Avenue In Anchorage, Alaska at Lot 3A, 
Block 40, Of the Original Townslte of Anchorage, according to the offlclal 
plat thereof, Third Judicial District, State of Alaska,· . · . 

: ',, .. 

and'Nlnety-Elght (98) reserved' off-street parking places, for a term of ·five (5) years beginning . 
June 1, 2004, and terminating at 11 :69 p.m. on May 31 ; 2009; with the Lessee having five (5) _ 
one (1) year renewal options to be exercised t>Y gMng notice In writing to Les8or at the Lessor's 
above acldress at least thirty (30) days before the expiration of each term. Th!f Base Monthly 
Rental Is ~Two Thousand and No/100 Dollars ($52,000.00) each month; hciw,vedor the 
period June 1, 2004, through May31; 2005, the.ease Monthly Rental~ll be reduced by : · 
$2,250.00 each month-by th.a Lessor to partlally offset the costs incurred by the .Lessee In.: 
purchasing and lnstalllng security camera equipment and any HVAC work.that wlll have to be 
done as part of the Lessee's renovation. · · : . · . : ' · . > · · . 

-- ; ' . . ' .. . - . 
-The rent shall be adjusted the first of July of each year beginning In 2005 to reflect chlln~s In. 
the Lessor's variable costs. Variable costs are d"'ned ail all operational costs Other than debt 
service aitd profit and further ,defined for the purpose of the Lease as thirty-five percent (35%) · 
of the Base Monthly Rental Rate. The adjwrtment wlll be based on the percentage of charige; 
between 28CJlJ' and the calendar year before the calendar year of the adjustment, In the U.S. 
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Department of Labor Consumer Price Index for All Urban Consumers, Anchorage Area (CPI· 
U). The AMual Adjusted Monthly Rental Rate will be computed as follows: 

PERCENTAGE OF CHANGE IN CPl-U 

(Annual average CPl·U for the calendar year precedl11g the year of adjustment) • (Annual 
average CPl·U for the calendar year XX (XX) = x 

XI' Annual average CPl·U for the calendar year XX (XX)% = yo/o 

ADJUSTED MONTHLY RENT AL RATE 

[(35% x Base Monthly Rental Rate) x o/o of change In CPl·U] + Base Monthly Rental Rate= 
Adjusted Monthly Rental Rate. 

[(35% x Base Monthly Rental Rate) x y%] + Base Monthly Rental Rate= Adjusted Monthly 
Rental Rate. 

Retroactive adjustments wlll not be allowed. 

The monthly rental payments shall be due and payable on the first day of each month of the 
Lease and shall be sent by first class mall to the office of the Lessor whose address Is listed 
abo\18. 

2. ADA COMPLIANCE: On the date of ocoupancy and throughout the entire occupancy of the 
Lessee, the Lessor shall ensure that the premises (Including, but not llmlled lo, restrooms), the 
reserved parking spaces, the common areas (lncludlng, but not llmlted to, restrooms and 
parking area), and any subsequent alleratlons lo the premises shall meet the specifications of 
the ADA AccesslbOlty Guidelines for Buildings and FaclllOes per the Americans with Disabllllles . 
kf. (ADA) Appendix A to 28 CFR 36, as currently written and as they may be sub11&quently 
amended (hereafter referred to as ADA compllance). 

Under the previous paragraph, the premises (Including, bUt not llmlted to restrooms), the 
reserved parking spaces, the common areas (lncludlng, but not limited to, restrooms and 
parking area), and subsequent alterations must meet the ADA compliance requirements as 
they apply to a pubUc entfly. The Lessor must provide space that meets the same level of ADA 
compliance as If the leased space were In a newly constructed State-owned facility from which 
all program services are directly deDvered to the public. 

The Lessee's acceptance of the Lessor's space and alterations and any Inspection by the 
Lessee do not relieve the Lessor of responslblllty for ADA compliance. The Lessor further 
agrees to perfonn and pay the costs of any alterations needed to meet the above-prescribed 
ADA compliance. 

The Lessor must furnish an ADA Faclllty Audit Report from an arohltect registered to practice In 
the State of Alaska, at no oost to the Lessee, after the completion of any new construction or 
any alteration, except for Lessee's and Lessor's Improvements under section 3 of this Lease, of 
the existing space undertaken during the Lease. The ADA Faclllty AUdlt Report must Indicate 
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that the offered space complies with all the requirements of the ADA compliance and this 
section. 

If these provisions on ADA compliance conflict with another provision In this Lease, these 
provisions govern. 

DELIVERY OF PREMISES; RENOVATIONS; The Lessee Is currenUy occupying the premises 
under the current lease, which terminates May 31, 2004. Except for Lessor's carpeUng 
obligaUons In this secuon 3, the Lessor wHI not be reconfiguring or making other Improvements 
to prepare the premises for this Lease, unless the Improvements are required by another 
secUon of this Lease. The Lessor has agreed to allow the Lessee to perlorm renovations to the 
current premises before the Lease term begins on June 1, 2004. Although Lessor and Lessee 
are currently leasing most of the premises under the current lease, this Lease wlD apply to the 
renovations allowed under this section 3, and the current lease Is amended to that extent. 
These renovations will be paid for by the Lessee and wlll Include, but are not limited to, the 
following: · 

1) re-locatlng the Data Processing Staff to what Is currently Suite 240A, constructing a 
separate entrance to the room to spllt up the suite from what Is currently 2408, and 
Installing appropriate electrical, data, and phone Jacks; 

2) re-locating the Network Room from the basement area to what Is currently the Supply 
Room on the second floor of the premises, and Installing appropriate electrical, data and 
phone Jacks; 

3) re-wiring all offices located on floors 2 - 6 with Cat 5e or Cat 6 wiring; 
4) re-locatlng the Legislative Bhlcs Office to what is currently Suite 2408, constructing a 

separate entrance to the room to spllt up the suite from what Is currently 240A, and 
Installing appropriate electrical, data, and phone jacks If required; 

5) expanding the current large teleconference room by taking down a wall of what Is currently 
Suite 230 and making Suite 230 part of the large teleconference room: 

6) constructing walls, adding a door, tearing down walls, and lnsteDlng appropriate electrlcal, 
data and phone jacks to make 3 House offices out of what Is currently Suite 380 and the 
Storage Room; 

7) constructing walls, adding a door, tearing down walls, and Installing appropriate electrical, 
data and phone Jacks to make 3 House offices out of what Is currently &lite 470 and 2 
Storage Rooms; 

8) constructing a new office In what Is currently open space In the haDway by the Senate 
Conference Room and installing appropriate electrical, data, and phone Jacks; 

9) enlarging what Is currently a Storage Room, Suite 680, Into a larger House office by 
constructing walls, tearing down a wall In House Conference Room, Suite 670, adding a 
door, and Installing appropriate electrical, data, and phone Jacks; 

10) re-balancing the HVAC system due to the above remodel .. 

The Lessor has agreed to provide, at no cost to the Lessee, up to an additional 540 square 
yards of new high quality commercial quality carpet that matches the existing carpet In the 
amount necessary to patch any carpet that had been re-carpeted In the fall of 2002 in the 
offices affected by the above renovaUons. In addition, the Lessor has also agreed to provide 
and Install new carpeting and cowi base In all offices that were not re-carpeted In the fall of 
2002. at no cost to the Lessee. The Lessee wlU notify the Lessor when these offices will be 
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ready to be carpeted, and the Lessor will complete the Installation within one month after 
Lessee's notification. 

UTILmes AND SERVICES: The Lessor will provide at no additional cost beyond the rental 
payments all utilities, Including heat, electricity, sewage, potable water, and trash removal from 
the premises, and janitorial services, except that the Lessee will pay Its own telephone utility 
bills. The Lessor wtll also provide, at no additional cost beyond the rental payments, Its building 
maintenance staff to promptly lower and raise the Alaska State Flag and the United States 
Flag, that al8 Installed outside the building, whenever requested by the Lessee to do so. 

ELECmlCAL REQUIREMENTS: The Lessor shall ensure that the requirements In this 
section 5 are met. 

A. ELECJRICAL WIRING SJANDARDS: All electrlcal work performed and electrical 
systems shall comply with the current appllcable editions of: 

1. the National Electrical Code of National Board of Fire Underwritera; 
2. the rules, regulations, and codes of the State and appllcable munlclpallty; 
3. the standardized rules of the National Electrlcal Manufacturer's Association. 

The above minimum requirements shall not preclude the use of higher-grade materials or better 
workmanship. 

B. MAIN SERVICE FACILmES: The main service faclllties and meter panel shall be 
adequate to provide the electrical load that will be required. This service shall be 
enclosed in a suitable enclosure which Is readily accessible for Inspection. Single 
phase, 60 cycle, 120/240 V service shall be supplied. 

C. LIGHTING: Lighting fixtures shall be provided which are capable of producing well 
dHfused illumlnatlon at working levels of no less than 75 FT -C In office and clerical 
areas; and no less than SO FT-C In lobbies, reatrooms, parking areas and similar 
areas. Axtures shall be provided with louvers or plastic diffusers. Bare lamp fixtures 
wm not be acceptable. 

D. 

Specified Dlumlnatlon levels must be at task surface height (generally 30 Inches above 
floor) unless noted otherwise In this section 5. For types of spaces not listed In the 
previous paragraph, Illumination levels must be in accordance with current IES 
recommendations. 

All lamps ahall be consistent throughOut space with regard to color, temperature, 
quality, and type. A maintenance program shall be conducted throughout the duration 
of the Lease to maintain this consistency. 

SWITCHING: Individual switching shall be provided for each room or area. Switches 
shall be located Inside Iha lighted space, adjacent to the entry, accessible with doors 
open or closed. In Deu of or In addition to the previous sentence, lighting may be 
controlled by a building control system. Motion detectors are acceptable In lieu of 
switches for all spaces except open offices. Three- or four-way switching, as 
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appropriate, shall be provided In corridors and large rooms with more than one entry. 

ELECTRICAL OUTLETS: Existing outlets in the premises currently occupied by the 
Lessee are sufficient. If additional outlets are required, the Lessee shall be 
responsible for these costs; however, the Lessor shall be responsible for maintaining 
all outlets in good working order. 

Legislative Information Office: A 120V, 20 amp dedicated outlet shall be provided Jn 
the copy room for the LIO copier. · 

Senate Space: A 120V, 60hz, 20 amp dedicated shan be provided In each of the two 
(2) copy rooms. 

House Space: A 120V 20 amp dedicated shall be provided In each of the two (2) copy 
rooms. 

In toilet rooms a minimum of one duplex receptacle (with ground fault protection) shall 
be provided above the counter (adjacent to sink or mirror) and a minimum of one 
general use receptacle shall be provided. 

F. DOCUMENTATION: The Lessor shall post a floor plan at each circuit breaker panel 
with labeling to correspond to Individual circuit breaker labels, and keep the posted 
ftoor plan up to date. 

DRINKING WATER AND RESTROOM BEQU!BEMENJS: The Lessor shall ensure that the 
drinking water and restroom facilities meet the requirements In this section 6. 

A. DRINKING WATER: Water suitable for drinking purposes shall be provided through 
drinking fountains or water coolers located at a central location In the main hallways on 
each floor. If water coolers are provided, the danverad bottled water with disposable 
paper cups shaU be supplied by the Lessor at no additional cost to the Lessee. 

RESTROOMS: The Lessor shall provide separate adequate toilet and lavatory 
facilities for men and woman In compliance with all applicable codas and the state's 
safety regulations, and section 2 of this Lease. Each toilet room shall have single 
entrance doore, with automatic door oloaera or other approved entrance arrangement. 
They shall be equipped or provided with stall partitions with doors. Thay shall also be 
provided with adequate mirrors, soap, tissue and paper towel dispensers, sanitary 
napkin dispensers In the woman's restrooms, deodorizers, sanitary tissue seat cover 
dispensers, and ventilation. Each restroom shall have hot and cold running water. 
Publlc restrooms shall not be located within the Lessee's leased space. Access to the 
public restrooms may not be through the Lessee's leased space. 

7. HEATING. CQOLING. AND YENT!bAnoN REQUIREMENTS: The Lessor shall ensure that 
the requirements Of this aectlon 7 are met. 

A. HEATING AND COOLING: Facilities shall be provided to maintain a temperature In 
all the offices and similar type space uniformly within 68 degrees F to 78 degrees F 

Vo fQf 
( ,._ The existing configuration of the thermostat conb'ol units and heating zones in the 

·; :-' . "~-I premises CUJTently occupied by the Lessee are sufficient, however, the Lessor shall be 
.% , \, l- responsible for maintaining such in good working order. 
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range. The temperature to be maintained in this zone Is the area two (2) feet above 
the floor to a height of five (5) feet above the floor. 

If the temperature Is not maintained within the 68 degrees F to 78 degrees F range, as 
required by the previous paragraph, for a period Of more than one (1) working day, the 
Lessor shall, upon receipt Of a written complaint from the Lessee, provide suitable 
temporary auxlllary heating or cooling equipment, as appropriate, to maintain the 
temperature In the specified range. If such temporary auxiliary equipment Is 
necessary to meet normal weather contingencies for more than 21 consecutive 
working days, the Lessor shall not later than the 21st working day Initiate a continuing 
and diligently applied effort to rectHy the deficiency causing the failure In order to 
uniformly maintain the temperature range required. If after 42 consecutive working 
days the temporary auxlllary equipment is stlll necessary to meet normal weather 
contingencies, the Lessee shall be free to hold the Lessor In default, It being 
considered that the Lessee has proffered a reasonable amount of time for the Lessor 
to effect suitable modification or repair to the building In order to maintain the specified 
temperature range without resort to temporary auxiliary devices. •working days• for 
the purpose of this section shall be defined as days normally scheduled by the Lessee 
as open for the conduct of Its normal operations. 

yENTlbATION: All occupied areas of the building shall be prOVided With at least the 
minimum amount of outside (ventilation) air prescribed by ASHRAE Standard 62-89: 
"Ventilation for Acceptable Indoor Air Quality". This ventilation air shall be Introduced 
by mechanical means. A minimum of six air changes per hour shall be provided In 
occupied spaces. Exhaust air systems serving tollet rooms and janitor's closets shall 
be sized to provide a minimum of 10 air changes per hour. 

WINDOW CoVEAING REQUIREMENTS: The Lessor shall comply with this section 8. All 
outside windows shaU be equipped with bllnds, or other approved material and shall be 
Installed, ready for use with all necessary hardware when the Lessee occupies the rental 
premises. Window coverings shall be of good quality and appearance matching the decor of 
the space and shall adequately reduce Incoming heat and light to a comfortable level. The 
Lessee reserves the right to select the color Of the window coverings, If new window coverings 
are to be Installed. 

FLOOR CoVEAING REQUIREMENTS: The Lessor shall comply with this section 9. Office 
floors shall be covered with a good quality of commerclal grade carpeting. Other floors shall be 
covered with carpet, suitable llnoleum, or tile of standard size which Is free of defects. The 
Lessee reserves the right to select the color of the floor c:Overlng, If a new floor covering Is to be 
btstaUed. Carpeting shall be of a good quallty commercial grade and shall not generate more 
than a minimal amount of static electricity under normal use. New floor coverings shall be 
Installed in a skilled manner common to the trade. 

ACQUSDCAL REQUIREMENTS: All offices and similar type space shall be equipped with 
acoustlcal celUng tlles, panels, or other sound absorption material. The overall noise factor shall 
not exceed 90 declbel (dba) for an eight-hour workday at level A reading. Acoustical control 
must be sufficient to permit corrferences, waiting room noise, and office work to progress 
slmultaneously. It Is the Lessor's responslblllty to furnish the proper combination of sound 

mrH1111mm1rmm11m 
8of 18 

ZDD4-f24411-CI 

Page8al18 

EXHIBIT A I Page 6of18 

000023



I. . ' . 

c 
--

( 

(_ .-

Ll563 

. ,, 
, • • 
. •· 

, ' . ..... 

. absorptive inaterial on cellings,'walls, arid floors to achieve the specified preferred notice 
criteria level. 

11. PARTITION REQUIREMENTS: Unless otherwise specified by Lessee, the Lessor shall ensure 
that all partitions are floor to celling, flush type, and of drywall construction, and that the finish Is· 
paint, paneling, or Other Lessee-approved material. · · 

12. PAINTING REQUIREMENTS: The Lessor shall ensure that all surfaces which normally Wl>uld 
be painted are finished with a minimum of two coats of Interior latex paint on walls and.suitable 
semi-glose enamel on woodwork and bare metal. The Lessee reserves the right to (a) select , , . · 
the colors for areas to be newly painted; or (b) determine whether existing painted surfaces are 
satisfactory, If the Lessor wants to use the existing painted surfaces without painting them for 
the Lease. 

13. DOOR HARDWARE REQU!REMENJS: The Lessor shall ensure that the requirements of this 
section 13 are met. All doors shall be equipped wHh all necessary hardware. Cylinder locks 
and door checks shaU be furnished and lnstaDed on all doors which open Into public corrldOrs or 
space otherwise accessible to other than those persons to be employed In the premises. AH·· 
lock& shaD be masterkeyad and duplicate individual ksys shall·be supplied as required.· Outside 
door k8y8 shall be suppDed as required by the L.esSee. , · · · · . 

14. VOICE AND DATA. REQUIREMENTs: The Lessor shall enliure th_at adequate·'telephone 
service Is be.available and that an necessary conduit and other features necessary to satisfy the 
telephone company's requirements are Included In the bulldlng. The Lessee wUI be responsible . 
for the actual connection of telephone and eommunlcatlons equipment required by the Lessee · 
and as stated In section 3 ("Delivery of Premises; Renovations"). Under section 3 of this Lease, 
the Lessee will be re&pons!ble for .the re-wiring at the ~ of this Lease Of all offices on floors 2 
through 6 In the premises with Category Se or Categor'y 6 compOam wiring, Including, but not . 
limited to, the Installation of any necessary conduit. 

15. PABKJNG REAUIREMENIS: The Lessor shall ensure the requirements Of this section 15 are 
met. 

Reserved Off-street parking shall be of sufficient size to allow proper and easy parking, and 
have a hard and well-drained surface. The area shaD be marked "Resenied" to Identify the 
private parking nature of each reserved space, and each space reserved by the Lessee within 
the area.shall be at least 8-1/2 feet wide by 17 feet long and shall be marked to provide for. 
proper parking and otherwl~e Identified.as private parking. 

Ninety-Eight (98) reserved parking spaces shall be provided for the exclusive use of_ the . 
Les&ee. These ninety-eight (98) parking spaces rriust be provided at no additional cost to the 
Le88ee. . · · · 

Ninety· (90) of the rese_rvecl ninety-eight (98) parking spaees provided for the exclusive use of 
the Lessee must be located In the parking lot adjacent to the west side of the 718 West 4111 

Avenue building., AD parf<lng lo~tlcins must ~e well lit and have good accesslbllltY In and out of 
the_parking area. · · 
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An additional eight (8) reserved public parking spaces must be provided for the exclusive use of 
the Lessee for the Lessee's Invitees to the bulldlng. This parking must be located no more than 
two blocks walking distance from the office location and have good accesslbUity In and out Of 
the parking area. 

16. FIRE PREVENTION: The Lessor shall maintain the premises In keeping with good fire 
prevention practices. The Lessee reserves the right at reasonable times to enter and make nre 
prevention and fire protection Inspections Of the building and space occupied. 

17. HAZAftDS: The Lessor shall maintain the building free of structural or mechanical hazards. 

18. JANITORIAL SERVICES: The Lessor shall be responsible for janitorlal services as outlined 
below for the entire premises, common areas, and private parking areas. Janitorial services 
must be performed by competent emplayees of the Lessor or by a competent janitorial 
company and the Lessor must notify the Lessee of all names of who will be performing these 
Janitorial services. The Lessor must give the janitorial employees or company a copy of the 
actual janltorlal duties that are stated In the Lease. The Lessor must notify the Lessee of all 
janitorial employee or company changes relating to who will be performing the Janitorial 
services. When the Janitorial work Is being performad, a person not performing the janitorial 
work may not enter or remain on the leased premises, except as otherwise authorized by 
Lessee. 

Janitorial services shall be performed after office hours unless otherwise specHled or as 
conveniently as possible to the occupying entitles. The premises generally are occupied 
Monday through Friday except State holidays. In the event that various areas are occupied at 
times other than specHled herein, the )anltorlal services shall be performed at other times as 
convenient The Lessee prefers the following: 

A. DAILY SERVICES: 

1. 

2. 

3. 

4. 

5. 

Empty wastebaskets. Empty and wipe ashtrays and place contents in a metal 
container separate from other waste material. Collect all wastepaper and trash and 
dispose of It away from the premises. 

Sweep halls and floors In the Interior of the bulldlng. Tile floors are to be swept with 
a yarn broom or a dust mop treated with polyethylene glycol or similar non-Injurious 
material. (If lobby area Is tiled, B-1 wtll become a daily service.) 

Vacuum all carpets In offices, conference rooms, workstations, hallways, aisles 
used for circulation within said premises, common areas, entryways, elevator 
lobbies and corridors. 

Dust all visible surfaces of furniture, fixtures, and equipment to a height of six (6) 
teat 

Mop or scrub toflet room floors, wash all plumbing fixtures with warm water and 
soap. Disinfect urinals and water closets. Damp wipes all dispensers. tiled portion 
Of tollet room walls and stall partitions. 
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6. Provide and maintain adequate supplles of tollet paper, seat covers, deodorizers, 
sanitary napkins, towels and soap In tollet rooms. These supplies are to be of 
standard or better quality and are to be furnished by the Lessor. The Lessor Shall 
also provide a closed disposal container for waste sanitary napkins. 

7. Clean and disinfect any drinking fountains. 

8. Police sidewalks by collecting and removing all trash and other discarded materials. 

9. At the end of each workday, the Janitorial supervisor must Inspect the entire building 
to ensure that all work Is complete and all necessary doors are locked. 

B. WEEKLY SERVICES: 

1. Damp mop all waxed floors and machine buff to remove traffic marks and restore 
luster of wax. 

2. Remove all fingermarks and smudges from walls, woodwork, and glass surfaces. 

C. MONTHLY SERVICES: Vacuum fabric furniture. 

D. EVERY SIX MONTHS SERVICES: 

1. Dust or vacuum window coverings such as blinds, etc., as may be the case, 
overhead pipes, vent118tlon vents, or molding, etc.; that must be reached by ladder. 

2. Dust or wash light fixtures as appropriate for greatest light efficiency. 

3. Wash windows and glass v.fnd deflectors Inside and out leaving no streaks or 
unwashed places. Wipe water spots from sms and frames. Use drop cloth as 
required to protect adjacent surfaces, fixtures, and furniture. Wa8h windows at 
equal Intervals of time, weather and conditions permitting. 

4. Wash all wastebaskets. 

5. Wash walls In public halls and stalrwells where wall covering permits. Wash pipes 
and rails In stairwells. Clean and wax all paneling. 

6. Shampoo carpets In high traffic areas of the premises. 

E. AS REQUIRED: 

1. 

2. 

3. 

Replace burned out lamps (to be furnished by the Lessor). 

Remove snow and Ice from sidewalks, entrances, outside storage areas, parking 
areas, and other areas as applicable to an extent which wlll render the areas safe to 
pedestrian traffic and automobile operation. 

Shampoo ALL carpeted areas of the premises. 
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4. Remove spots and stains from carpets, tile and linoleum. Remove all foreign 
matter (gum, smudges, etc.) from floors, handrails and furniture. 

· · 5. Remove all wax from all floors by mopping or scrubbing wit!) a synthetic detergent 
or wax remover, rinse thorol.lghly and apply good skid resistant wax of a type 
recommended by floor tile manufacturers. When wax Is dry, machine buff to 
smooth sheen. 

6. Clean or replace all entry rugs. Rugs are to be fumlshed by the Lessor at each 
building entrilnce and wlll be of sufficient size to preclude the tracking of dirt and 
mud Into the building. 

19. COMPLIANCE WITH LAWS: The Lessor shell comply with the requirements of this section 19.· 

A. Except as otherwise provided elsewhere In this Lease, all Improvements and new 
construction of exl&tlng structures. and all appurtenances, Improvements, new 
construction, and existing struetures shall conform to all applicable state, Federal and 
local laws, ordinances, codes, -.nd regulations pertaining to them. In the absence of 
local or state regulations, national COdes' shall apply. Minimum reqldrements of the 
Lease ·shall not be constru~ as lowering the standard established by local regulations, 

· and when local regulations end codes contain more stringent provl&lons, they shell -
govern. The Lessor shall be responsible for. obtaining all required permfts., The . 
premises and the common areas must coi'nPJy with Federal and state law relatlVe to 
occuJ>atlonal health and safety regulations. The Lessor shall be responsible tor the. 
accomplishment and cost of any building altEiratlons necessary to comply with these 
requirements. 

B. Ttie Lessor must comply with all othe~ applicable federal arid state labor, wagelhour, 
safety and ass_oclated laws that have a bearing on this Lease and must have au 
licenses and permits required by the state 'and/or municipality for the performance of 
the work required by this Lease. 

- . 
20. MAINJENANCE AND REPAIR: The Lessor shall at aO times maintain the premises and 

common areas In a safe condition and In a good state of general repair, maintenance, and 
-· tenantable condition, lncludlng, but not llmlted to, the roof and the h9atlng, electrical, 

ventilation. plumbing, sanitary. and any elevator or escalator facllltles. The Lessor shall keep 
the r<?Of free from roof leaks. _The Lessor shall keep the, common areas In a clean condition. 
The Lessor shall keep the building and the areas Immediately surrounding and belonging to the 
building free from objectlonable tenancy, odors, vermin, rodents, and other features that will in 
the opinion of the Lessee be detrimental to Lesse8's operation. The term •repair" Includes 
repairs of any type, Including, but not llmltSd to, exterior and Interior, structural and 
nonstructural, routine or periodic, except In the case of damage arising from the n&gngence of 
the Lessee's ag~ts or employees. , 

21. SIGNS: The Lessor shall provide and erect/affix adequate slgnage to Identify the Lessee's 
presence and to easily direet the public to the Lessee's space. The Lessor shaU provide and 
erect, at no cost to the Lessee, stgnage as follows: ,In au bulldlngs, entrances, and common 
lobbies, hallWays and elevators, and on all doors or walls at entrances to the Lessee's leased 
spaces. -
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The Lessee reserves the right to erect or affix additional door or wall signs, at the Lessee 's 
cost, within Its leased space to further Identify room names and/or numbers. The size and 
character of the signs shall be at the Lessee's discretion and shall not unreasonably detract 
from the aesthetics of the building. 

22. ELEVATORS: The Lessor shall ensure that the premises under this Lease which are on the 
second floor and above are served by an elevator that, in addition to complylng with section 2 
of this Lease, compiles with the current applicable editions of the rules, regulations, and codes 
of the State, and the appllcable munlclpallty. Documentation from a Ocensed elevator 
repalrperson stating that the elevator is In good working order and meets all the minimum 
standards shall be provided by the Lessor, at no cost to Lessee, If requested by the Lesses. 

23. RENOVATIQN: At least every five (5) years of occupancy or at the reasonable written request 
of the Lessee, the Lessor shall renovate the premises by refinishing all damaged or worn walls, 
ceilings, floors, or built-In fixtures or replacing damaged or worn wall, floor or window coverings 
or paint. If the Lessor does not respond to such reasonable renovation requests by the Lessee, 
the Lessee reserves the right to hire competent workers to accomplish such renovatlon(s) at 
the Lessor's expense, and may deduct the costs from the rent payments. For any renovation, 
the Lessee reserves the right to make on-site Inspections and to determine If and when the 
renovation is complete and satisfactory. The Lessee reserves the right to select the color(s) of 
the floor covering, If a new floor covering Is to be Installed, window coverings, If new window 
coverings are to be Installed, and paint for areas to be newly painted. 

24. WAGE-RELATED REQUIREMENTS: If the Lessor pelforms construction, alteration, repair, 
renovation, or redecoration work while the Lessee Is occupying the premises, and If this work 
amounts to 20 percent or more of the entire term of this Lease (excludlng optional renewals), 
the Lessor Is advised that the Lease will be considered by the Lessee to be subject to the 
minimum wage and other requirements of AS 36.05.01 O - 36.05.11 O; the cL1rrent mlnlmL1m 
wages for varloLIS classes of laborers, mechanlca, and field surveyors (as these terms are 
defined in AS 36.95.010), and the rate of wages paid dL1ring the contract must be ad]usted to 
the wage rate Indicated Linder AS 36.05.010; the Lessor and Lessor's sLlbcontractors must pay 
all employees unconditionally and not Jess than ones a week; the scale of wages must be 
posted in a prominent and easily accessible place at the site of the work: the Lessee shall 
withhold as much of Its payments Linder this Lease as necessary to pay to laborers, mechanics, 
and field SL1rveyors employed by the Lessor or the Lessor's SL1bcontractors the difference 
between (A) the rates of wages reqL1lred by the contract to be paid laborers, mechanics, or field 
sLlrvSyOrs on the work, and (B) the rates of wages In fact received by the laborers, mechanics, 
or field SLlrveyors that are less than the reqL1lred wages: the Lessor Is encoLlraged to contact 
the Wage and Hour Administration of the Department of Labor for more Information. 

25. INGRESS AND EGRESS: All space shall be avallable on a 24-hoLlr day, seven days a week 
basis to the Lessee and Its Invitees. The Lessee shaD have fLlll access to and use of all 
common areas of the building lnclLldlng, bLlt not llmltsd to, elevators, lobbies, stairwells, and 
restrooms. The Leasor shall provtde seven day a week secLlflty patrolllng for the bLJlldlng and 
parking area at no cost to the Lessee. The Lessee wlll be responsible for purchaSing and 
lnstaJOng secwlty cameras In the lower parking area, and for their operation and maintenance, 
Including any monitoring. 
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26. ACCESS BY LESSOR: The Lessor and its agents will have the right to enter the premises at 
any time during business hours and after reasonable notice to Lessee (In case of emergency, 
at any time and without notice) to examine and make the repairs, alterations, improvements, or 
additions that Lessor detennines to be necessary or desirable, or to show the premises to 
actual or potential Lessees, purchasers, workers, or contractors. If the Lessee Is not personally 
present to permit entry and an entry Is nece888ry to make repairs, Lessor may enter the same 
by master key (or force If an emergency) without rendering the Leasor liable for the actual 
entry. The Lessor may not enter the premises for other reasons without the pennlssion of the 
Lessee. Nothing contained In this section shall be construed to Impose on the Lessor a duty 
of repair of th.e building except as provided for elBeWhere in the Lease. 

27. USE OF PREMISES: The Lessee will use the premises only for an office and In a careful and 
proper manner. Use for an office Includes use for public meetings. The Lessee will not use or 
pennlt all or part of the premises to be used for another purpose without the prior written 
consent of the Lessor, which shall not be unreasonably withheld. The Lessee will not use or 
occupy the premises or pennlt them to be used or occupied for a purpose or business 
considered extra-hazardous on account of fire or other hazard, or In a manner which violates 
federal, state, or local laws or regulations. 

28. QUIE! ENJOYMENT: If the Lessee pays the rent as provided by the Lease and keeps, 
observes, and perfonns all of the other covenants of the Lease by It to be kept, perfonned and 
observed, the Lessee shall and may peaceably and quietly have, hold, and enjoy the premises 
for the term of such Lease. 

29. LESSEE ALTERATIONS: Except as provided for In section 3 (wDellvery of Premises; 
Renovations") and section 33 ("Remedies on Default"), the Lessee may not make, or allow to 
be made, alterations of the premises without the written consent of Lessor, which shall not be 
unreasonably withheld. Alterations shall be performed In a professional and skilled manner. 
Lessee wlU not allow or permit a Hen or other encumbrance to be placed against the premises. 

30. 

31. 

32. 

LE$SEE·INSTALLED ITEMS: All fixtures and/or equipment of whatever nature that are 
Installed in the premises by the Lessee, whether pelTT18nently affixed or otherwise, shall 
continue to be the property of the Lessee and may be removed by the Lessee at any time, 
provided, however, that the Lessee shall, at Its own expense, repair any Injury to the premises 
resulting from such removal. However any conduit or wiring installed by the Lessee shall 
remain. 

RESJQRADON LIAB!LmES: Lessee agrees to leave the premises at the expiration or 
tennlnatlon of this Lease In as good a condition as when first occupied, except for reasonable 
wear and tear and loss or damage caused by fire, explosions, earthquakes, acts of GOd, or 
other casualty. At the tennlnatlon of the Lease, the Lessee Is not required to restore the 
premises to their condition before the Lessor or Lessee made the Improvements required for 
the Lessee to occupy the premises under the current lease or before Lessee or Lessor made 
the Improvements under section 3 of this Lease. · 

UNJENANJABIUJY: During the term of this Lease, if the premises or any part Is rendered 
untenantable by public authority, or by fire, the elements, or other casualty, a proportionate part 
of the rent according to the extent of such untenantablllty shall be abated and suspended until 
the premises are again made tenantable and restored to their former condition by the Lessor; 
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and if the premises or a substantial part of the premises is rendered untenantable by public 
authority or casualty and remain untenantable for a period of thirty (30) days, the Lessee may, 
at its option, terminate this Lease by written notice to the Lessor. The Lessee's decision shall 
be controlUng as to Whether or not the premises are fit or unfit for occupancy. Thia 3o.day 
period shall not be so restrictively construed that the Lessee is bound to remain in the leased 
facility If the Lessee's business cannot be safely executed. If warranted due to unsafe 
conditions, the Lessee Is free to move elsewhere. If the premises are made tenantable again 
within this 30-day period, the Lessee Wiii return to the facility for occupancy. The Lessee may 
also choose to recover from Lessor any excess coats, over the abated Lease payments, 
occasioned by relocation due to untenantability. 

REMEDIES ON DEFAULT: If the L88S88 shall at any time be In default In the payment of rent, 
or In the performance or any or the terms of the Lease and shall fall to remedy such default 
within sixty (60) days after written notice of the default from the Lessor, the Lessor may retake 
possession or the premises by an unlawful detainer action or other lawful means, and the 
Lease will terminate, without prejudloe, however, to the right of the Lessor to 19COver from the 
Lessee all rent due up to the time of such entry. In case of any default and entry by the Lessor, 
the Lessor shall relet the premises for the remainder of the term for the highest rent obtainable 
and may recover from the Lessee any deficiency between the amount obtained by relettlng and 
the rent specified by the Lease. 

If the Lessor shall at any time be in default In the performance of any or the terms or obllgations 
of the Lessor under this Lease, the Lessee may fix the problem Involved and deduct the cost, 
Including, but not limited to, administrative costs, from the rent, If the Lsssor fails to fix the 
problem within a reasonable time after Lessee notifies the Lessor In wrlUng of the default. If the 
Lessee chooses not to fix the problem or cannot fix the problem, the Lessee may deduct from 
the rent the Le88ee's damages, which are to be determined by the Lessee's Supply Offloer; 
When deducUng damages under this sentence, "damages• means either (1) the costs 
(lncludlflll, but not Omfted to, administrative costs) of allevfa11ng or adjusting to the problem, or 
(2) the diminution of the value of the Lease to the Lessee caused by the Lessor's default. 
l11eteaEI ef ptitre11lflg the ether remedies pr&'l'lded lly Ulla JlllF80F6Jllt, If tits beeeer falls te eeFl'aet 
a de'811lt wilhif1 a reaeeflBl:lle time after reeetJl1tg wflttefl 11eliftealle11 ef the defatitlt ffeitt tile 
beaaee, the l:eesee fllay let'ffllflale Iha lease by gi'JIAg 19 days wfitlefl rtellee ef the tel'ffllflallen 
le Ille beeeer aAEI may reee·1er damages freFFt Iha beeeer. This paragraph does not apply to a 
situation covered by section 32 ("Untenantabillty"). 

INDEMNIFICATION: The Lessor shall Indemnify, hold harmless, and defend the L8888e from 
end against any claim of, or llablllty for, error, omission, or negUgent act of the Lessor under 
this Lease. The Lessor will not be required to Indemnify the Lessee for a claim of, or llablllty 
for, the Independent negligence of the Lessee. If there Is a claim or, or lleblllty for, the joint 
negligent error or omission of the Lessor and the Independent negligence of the Lessee, the 
indemnHication and hold harmless obllgatlon shall be apportioned on a comparative fault basis. 
In this section _34, "Lessor" and "Lessee• Include the employees, agents, and other contractors 
who are dlrecUy responsible, respectively, to each. In this section 34, "Independent 
negligence• means negligence other than In the Lessee's selection, administration, monitoring, 
or controlllng of the Leasor and In approving or accepting the Lessor's work. 

35. INSURANCE: Without llmltlng the Lessor's Indemnification responslblllttea under section 34 
("Indemnification"), it Is agreed that the Lessor shall purchase at Its own expense and maintain 
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In fOrce at all times during the Lease the following Insurance, except as provided elsewhere Jn 
this section 35: 

workers' compensation insurance as required by AS 23.30.045(d) for all employees 
engaged In work under the contract and as required by any other applicable law; 

B. comprehensive general liability Insurance COYerlng all business premises of, and . 
operations by or on behalf of, the Lessor In the perfonnance of the contract, Including, 
but not limited to, blanket contractual coverage, products coverage, premises and 
operations coverage, Independent contractors coverage, broad form property damage 
endorsement, and personal Injury endorsement; the policy must have minimum . 
coverage limits of $1,000,000 combined single limit per occurrence; unless Waived by 
the Lessee, the Insurance pollcy shall name the· Lessee as an additional Insured; 

· C. commercial automobile Hablllty Insurance covering all vehicles. used by the Lessor In 
the performance of the contract, with minimum coverage Rmlts of $500,000 combined 
single limit per occurrence. · · · 

The Lessor is an entity without emplo~es and does not have the workers' compensation 
Insurance required above,. If at any tlml(t during the. term of the Lease, Including any renewals, 

. the-Lessor hires one or mare emplCJ1J88s, the LiJss<>r will purch,ase at Its own expense and 
maintain In force at aU times workers' compensation insurance under A. of this section 35 for 
the employee or einployees and sutimli proof of the workers' compensation Insurance to ttie 
Lessee. . 

Upon request, the Lessor shall provide the Lessee with evidence satlsfacl0ry to the Lessee of 
the Insurance Identified In B. - C. above. EaCh of the required Insurance pollcles mutt provide 
for th& Lessee to recelVe ·a 3()-day prior notice of any cancellation. Where specific limits are 
shoWlr above, It Is understood that they are the minimum acceptable llmlts. If a poDcy contains 
higher limits, the Lessee will be entitled to coverage to the extent of the .higher limits. All 
Insurance poDcles must comply with, and be Issued by, Insurers lloensed to transact the 
buslnesa of Insurance In Alaska or In another state. 

In addition, the Lessor shall require any contractor or subcontractor to provide and maintain tor 
Its employees workers' ~mpensation insurance. 

36. DEbAVS IN PERfoRMANCE: Delays In PElrfOrmance by the Lessor due to unforeseeable 
causes beyond the contrOI and without fault or neglect of the Lessor may be excused. 
Unforeseeable causes may Include but are not Umft&d to: (1) act& of God· (2) publlc enemy, (3). 
acts of the State In Its sovereign capacity, (4) acts of another contractor In the performance of a 
contract with the Lessee; (5) fires, (6) floods, (7) quarantine.restrictions for epidemics, (8) 
strikes, (9) freight embargoes, (10) unusually severe weather conditions, and (11) delays 

. unusual In nab.Ire by subcontractors or suppliers. Notification of slich delays must be made to 
the Lessee's Supply Officer In writing within ten (10) days of the commen~ment of the 
unforeseeable cause •. The Supply .Officer shall ascertain _the facts and the extent of delay and 
the extent Of the time for completing the project. The Supply Officer may approve an extension 
when, In the SUpply Officer's judgment, the findings of fact Justify ·an E!J(teilslon. Pendl'1g final 

· decision on an extension of time under this section, the Le8sor shall proceed dillgently with the . . ~ . . . '• 
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performance of the Lease. lnablllty to comply with state or municipal constfuction or zailng 
laws or ordinances or restrlctlw covenants shall not be regarded as an unforeseeable cause . 

37. EXJEN910N: Any holding over after the expiration date of this Lease or of a renewal of this 
Lease shall be construed to be a tenancy from month-to-month at the same monthly rental rate, 
and on the same terms and conditions as specified In this Lease. 

38. Jm!g: Time is of the essence. 

39. ASSIGNMENT OR TRANSFER: Assignment or other transfer of this Lease Is subject to 
Section 160 of the Procurement Procedures of the Alaska State Legislature. The Lessee's 
Interest In this Lease may not be assigned without Lessor's prior written consent and Lessor's 
consent wlU not be unreasonably withheld. 

40. BINDING ON SUCCESSORS: Subject to sectlon 39, this Lease and all the covenants, 
provisions and conditions contained In the Lease shall Inure to the benefit of and be binding 
upon the successors and assigns of the Lessor and the Lessee. 

41. USE OF LQCAL FOREST PRODUCTS: AS 36.15.010 requires that In a project financed by 
State money In which the use of timber, lumber, and manufactured lumber products la required, 
only timber, lumber, and manufactured lumber products originating In this state from local 
forests shall be used wherever practicable. Therefore, If construction, repair, renovation, 
redecoration, or other alteration Is to be performed by the Lessor during the Lease, the Lessor 
must use, wherever practical, timber, lumber, and manufactured lumber products originating In 
this state from local forests, 

42. LEASE AMENDMENTS: In adlfrtlon to any other amendment the par11es may be allowed to 
make under the Lease, the terms of the Lease entered Into may be amended by mutual 
agreement of the parties, If the Lessee determines that the amendment Is In the best Interests 
of the Lessee and If the amendment does not amount to a material modification of the Lease. 

43. AUTHORIZATION; CERTIFl9ATION: Execution of this Lease was authorized by a majority of 
the members of the Alaska Legislative Councll at a meeting on January 15, 2004. 

44. 

Funds are available In an appropriation to pay for the Lessee's monetary obligations under the 
lease through June 30, 2005. The avallablllty of funds to pay for the Lessee's monetary 
obllgatlons under the Lease after June 30, 2005, la contingent upon appropriation of funds for 
the particular fiscal year Involved. In addition to any other right of the Lessee under this Lease 
to terminate the Lease, If, In the judgment of the Leglalatlve Affairs Agency Executive Director, 
sufficient funds are not appropriated, the Lease wDI be terminated by the Lessee or amended. 
To terminate under this section, the Lessee shall provide written notice of the termination to the 
Lessor. 

VENUE AND CHQ!QE OF LAW: In the event that the parties of the Lease find It necessary to 
litigate the terms of the Lease, venue shall be the State of Alaska, Arst Judicial District, at · 
Juneau and the Lease shall be interpreted according to the laws of Alaska. 
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45. ENilAE AGREEMENT: This Lease sets forth the entire understanding of Leisor and Lessee, 

and no modification may be made to this Lease except by written addendum signed by all 
parties. 

IN WfTNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR:. 
716 WEST FOURTH AVENUE, LLC 

~/>~/~ 
Robert B. Acree Date 
Member 
Tax Identification No.: 03-0443589 
Business Ucense No.: 423463 

CERTIFYING AUTHORITY 

p~~"'~ 
Pamela A. Varn! Date 
Executive Director 
Legislative Affairs Agency 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

~;.#~Pf 
senaeneTuerriautt t8 
Chair 
Alaska Lagislatlve Council 
Procurement Officer 

APPROVED AS 10 FORM: 
,, 

. JI ... ' i ,_,. fi I t.i i·~ 11 t ,c._ ..:J'-17- '-'¥ 
Legal Counsel Date 
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THIS IS TO CERTIFY that on this f"'"'2 day of,44. 2004, before me the undersigned 
Notary Public In and for the State of Alaska, duly commissioned and sworn as such, personally 
appeared, ROBERT B. ACREE, known to me and to me known to be the lndlvldUal named In and 
who executed the abO't'.e and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that he had full power and authority to, and did execute the above 
and foregoing Lease on behalf of and as the free and voluntary act and deed of said ccmpany, 
for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) SS. 
) 

<'.'~""''"~.~ 
Notary Public in and~ ~4 
My commission expires:..,/ .. 9. .2;{7~ 

THIS IS TO CERTIFY that on theci)nd _. day of0 ~004, before me, the undersigned 
Notary Public in and for Alaska, duly commissioned IJldSWOm as such, personally appeared 
SENATOR GENE THERRIAULT, known to me and to me known to be the lndMdual named In 
and who executed the abOve and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Instrument 
as the free and voluntary act and deed of his principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above Written. 

STATE OF ALASKA e 
OFFICIAL SEAL 

Jeannine M. Price ' 
NOTARY PUBLIC 

- MY Comm1111on E1plrea 3l2ll08 

~·~·-~-~~ NPUJi;ji and for Ala~ \ 
My commission expires: ..3 :>9 c:$ 

j 
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STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) SS. 
) 

• 
. 

THIS IS TO CERTIFY that on the (pt.Py day ~004, before me, the undersigned 
Notary Publlc In and for Alaska, duly commfssion9dliiCiS\Wm as such, personally appeared 
PAMELA A. VARNI, known to me and to me known to be the lndlvldual named In and who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 
ALASKA LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the 
foregoing Instrument as the free and voluntary act and deed of her principal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year ffrst above written. 

STATE OF ALASKA. 
OFFICIAL SEAL 

Jeannine M. Price 
NOTARY PUBLIC 

My CommlHlon llJrDlre1 31211111 

~rn~ 
tarYPUbllClfl81tor ~ 

1 My commission expires: °' () ~ 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording retum to: 
Jan Price, Supply Officer 
Legislative Affairs Agency 
State Capitol 
Juneau, AK 99801-1182 
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LEASE AMENDMENT NO. 1 

THIS LEASE AMENDMENT, made and entered Into on the date the Leglslatlve Affairs 
Agency Executive Director or her deslgnee signs the lease amendment, Is by and between 
716 WEST FOURTH AVENUE, LLC, an Alaska limited Debility company, whose address Is 
P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," and the 
LEGISLATIVE AFFAIRS AGENCY, whose address Is State Capitol, Room 3, Juneau, Alaska 
99801-1182, hereinafter referred to as "Lessee", hereby amends the lease dated April 6, 
2004, recorded In Book 2004-024411-0, Pages 1 - 18, Anchorage Recording District, Third 
Judicial District, State of Alaska, 

WITNESSETH 

WHEREAS, Lessor Is leasing to Lessee the following described premises, hereinafter 
"premises". 

Approximately 22,834 square feet of office space, which consists of all net 
usable office space on the second through sixth floors and approximately 811 
square feet of storage space in the basement, at the building located at 716 
West 4111 Avenue In Anchorage, Alaska at Lot 3A, Block 40, of the Original 
Townslte of Anchorage, according to the official plat thereof, Third Judicial 
Dlstr1ct, Stale of Alaska; 

WHEREAS, there has been a dispute between Lessee and Lessor as to the size and 
number of the reserved parking spaces provided to Lessee under the Lease: 

WHEREAS, during the dispute described In the previous whereas clause, Lessee has 
rented additional parking spaces trom another person and deducted the rental amount 
for these spaces from the rent paid by Lessee under this Lease; and 

WHEREAS, this Lease Amendment represents a settlement of the dispute described 
In the previous two whereas clauses. 

NOW, THEREFORE, LESSOR AND LESSEE AMEND THE LEASE AS FOLLOWS: 

1. Section 1, "Rental Property and Rental Rate,• of the Lease Is amended by amending the 
phrase, "and Ninety-Eight (98) reserved off-street parking pieces,· to now read "and 
Eighty-Six (66) reserved off-street perking places,. 

Page 1of5 

EXHIBIT B I Page 1 of 5 

000036



c 

c.~ 

LISS2 

2. 

• • 
• 

Beginning on June 1, 2006, the monthly rental rate wlD be decreased by $1,000.00 each 
month to reflect the reduced number of parking spaces that the Lessor wlll be providing 
to the Lessee. 

3. The Lessor will permit the Lessee's security guard to occupy space In the first floor 
lobby common area space aero&& from the elevators at no additional cost to the Lessee 
until the first floor lobby common area space Is needed by the Le&&or to fulfill space 
requirements of other tenants In the building. 

4. Section 15, "Parking Requirements," of the Lease Is deleted and replaced with the 
following section: 

15. PARKING REQUIREMENTS: The Lessor shall ensure the requirements of this 
section 15 are met. 

A. Lessor wlll provide at no addltlonal cost to the Lessee 86 off-street 
parking spaces Jn the upper and bwer parking lots adjacent to the west 
side of the 716 West 4th Awnue building for the use of the Lessee and 
Lessee's Invitees to the building. These 86 spaces must be avallable to 
Lessee and Lessee's invitees 24 hours a day 7 days a week. 

B. Each parking space provided under A. of this sec. 15 shall be marked 
"Reserved" to identify the private parking nature of the space. The 
current striping of each parking space located In the upper and la.ver 
parking lots adjacent to the west side of the 716 West 4"' Awnue 
building will remain In effect for the duration of the lease. In this 
subsection B, "currenr means In existence on the date this lease 
amendment Is entered Into. 

C. Parking spaces provided under A. of this sec. 15 must be of sufficient 
size to allow proper and easy parking and must have a hard and weD· 
dralned surface. Each parking space must be marked to provide for 
proper parking. All parking locations must be well llt and have good 
accessiblllty In and out of the parking area. 

5. Notwlths1andlng any other provision In the Lease, Lessor walws any and all clalms that 
Lessor may have or allege against the Lessee for or arising out of the Le&&ee's 
withholding of rent from the Lessor during the dispute between the Le&&or and the 
Lessee over the size and number of the reserved parking spaces provided by Lessor 
under the Lease. 

6. AlITHORll.ATIPN; CERTIFICATION: 

Execution of this lease amendment was authorized by a majority of the members of the 
Alaska Leglslatlw Councll at a meeting on May 22, 2006. 

Execution of this lease amendment by the Leglslatlve Affairs Agency Executive Director 
or her deslgnee hereby constitutes a certification that funds are available in an 
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appropriation to pay for Lessee's monetary obllgatlons under the Lease through June 
30, 2008. Availability of funds to pay for Lessee's monetary obligations under the 
Lease after June 30, 2006, Is contingent upon the appropriation of funds for the 
particular fiscal year Involved. In addition to any other right of the Lessee under this 
Lease to terminate the Lease, If, In the judgment of the Leglslatlve Affairs Agency 
Executive Director, sufficient funds are not appropriated, the Lease will be terminated 
by the Lessee or amended. To terminate under this section, the Lessee shall provide 
notice of the termination to the Lessor. 

7. All other provisions of the Lease will remain the same. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this lease amendment 
and renewal on the day, month, and year indicated below. 

LESSOR: 

718 WEST FOURTH AVENUE, LLC 

Robert B. Acree Date 
Member 
Tax Identification No.: 03-0443589 
Business License No.: 423483 

CERTIFYING AUTHORITY 

R · d/ /n-,/ot, 
Pamela A. Varn! 
Executive Director 
Legislative Affairs Agency 

Page3of5 

LESSEE: 

STATE OF ALASKA 
LEGI AFFAIRS AGENCY 

Rep 
Chair 
Alaska legislative CouncU 'l-11- I!' 6 
Procurement Officer Date 

APPROVED Af3 TO FORM: 

)$..(/'Al. 411(1 ~ ',,,_,... 
Legal Counsel Date 
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STA lE OF~ I ) 

~l'lT't c,"' ~A.v>AIIrY"" > ss. 
l'Hl"DJtl~lelAL BIEfTRfs:f ) 

THIS IS TO CERTIFY that on this .g~ day of Pnty~ , 2006, before me the 
undersigned Notary Public in and for the State of"~!tS>--duly commissioned and sworn as 
such, personally appeared ROBERT B. ACREE, Known to me and to me known to be the 
indMdual named In and who executed the above and foregoing lease amendment on behalf of 
716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that he had full power and 
authority to, and did execute the above and foregoing lease amendment as his free and 
voluntary act and deed of said company, for the uses and purposes therein mentioned. 

IN WfTNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

STAlE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

Notary Public In and for Ateska HO~.! ' "b-
My commission expires:, _____ _ 

JACLYN R. MILLER 
Notary Public, State of Hewell 

My CommllSlon Eliplm June 04, 2010 

THIS IS TO CERTIFY that on the I\ .Joi, day of (>a ~L .. L.,,. 2006, before me, tha 
undersigned Notary PubUc in and for Alaska, duly ~d and sworn as such, 
personally appeared REPRESENTATIVE PETE KOTT, known to me and to me known to be 
the lndlVldual named In and who executed the above and foregoing lease amendment and 
renewal as the CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and he acknowledged to 
me that he executed the foregoing Instrument as the free and voluntary act and deed of his 
principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

STATE OF ALASKA e OFFICIAL SEAL 
w.n c. 111111111 

NOTARY PUBLIC 
Notary PubHc in and for Alaskp. ! 1 My commission explres:,_9-.,.µ..,;ft-o_J. ___ _ 
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STATE OF ALASKA ) 

)ss. 
FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the !'?'!t-c1ay of \t_,,.L,_,/..../'2006, before me, the 
undersigned Notary PubDc In and for Alaska, duly ~ed and sworn as such, 
personally appeared PAMELA A. VARNI, known to me and to me known to be the Individual 
named In and who exea.ited the above and foregoing lease amendment as the EXECUTIVE 
DIRECTOR Of the STATE OF ALASKA LEGISLATIVE AFFAIRS AGENCY, and she 
acknowledged to me that she executed the foregoing Instrument as the free and voluntary act 
and deed of her prlnclpal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. . e Wk.c, ~vi~ 

!$TATE OF ALASKA Notary Publlc In and for Ala.eff. 
~== I My commission expires: -v~/cff 

"IOTARY PUBLIC 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording retum to: 
Jan Price, Supply Officer 
Leglslatlw Affairs Agency 
State Capitol 
Juneau,AK 99801-1182 
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Recording Dist: 301 - Anchorage 
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AMENDMENT NO. 2 AND RENEWAL OF LEASE 

LEASE AMOUNT FOR FIRST YEAR OF RENEWAL: $637, 137. 72 
(excludlng CPl-U adjustment amount) 

THIS AMENDMENT AND RENEWAL OF LEASE, made and entered Into on the date the 
Legislative Affairs Agency Executive Director or her deslgnee signs the Lease, Is by and 
between 716 WEST FOURTH AVENUE, LLC, an Alaska llmHed llablllty company, whose 
address Is P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor." 
and the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3, 
Juneau, Alaska 99801-1182, hereinafter referred to as "Lessee", hereby amends and 
renews the lease dated Aprtl 6, 2004, recorded In Book 2004-024411-0, Anchorage 
Recording DlstriCt, Third Judicial District, State of Alaska, and emended September 12, 
2006. . 

WITNESS ETH 

WHEREAS, the Lessor Is currently leasing to the Lessee the following described premises, 
hereinafter "premises,• described as follows: 

Approximately 22,834 square feet of office space, which consists of all 
net usable office space on the secord through sixth floors and 
approximately 811 square feet of storage space in the basement, at 
the building located at 716 West 4111 Avenue In Anchorage, Alaska at 
Lot 3A, Block 40, of the Orlglnal Townslte of Anchorage, according to 
the official plat thereof, Third Judicial District, State of Alaska, 

and Eighty-Six (86) reserved off-street parking places. 

NOW, THEREFORE, LESSOR AND LESSEE, AGREE AS FOLLOWS: 

1. That the Lease Is renewed for a term of one (1) year beginning June 1, 2009, and 
terminating at 11:59 p.m. on May 31, 2010, with the Lessee having four (4) remaining 
one (1) )'ear renewal options to be exercised by giving notice in writing to Lessor at the 
Lessor's above address at least thirty (30) days before the expiration of each term. 

2. The monthly rental rate for this renewal term Is Fifty-Three Thousand, Ninety Four, and 
811100 dollars ($53,094.81).The rent wm be adjusted the first of July In 2009 to reflect 
changes In the Lessor's variable costs. The adjustment will be based on the percentage 
of change, between 2003 and the calendar year before the calendar year of the 
adjustment, In the U.S. Department of Labor Consumer Price Index for All Urban 
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consumers, Anchorage Alea (CPl-U). The Annual Adjusted Monthly Rental Rate wm be 
computed as follows: 

PERCENTAGE OF CHANGE IN CPl-U 

(Annual average CPl-U for the calendar year preceding the year of adjustment) -
(Annual average CPl-U for the calendar year 2003 (162.50) = x 

X / 162.50% = yo/o 

ADJUSTED MONTHLY RENTAL RATE 

[(35% x Base Monthly Rental Rate) x % of change In CPl-U) + Base Monthly Rental 
Rate = Adjusted Monthly Rental Rate. 

[(35% x Base Monthly Rental Rate) x yOAi] + Base Monthly Rental Rate = Adjusted 
Monthly Rental Rate. 

2. Section 39, "Assignment or Transfer", of the Lease is amended to read: 

39. ASSIGNMENT OR JRANSFER; 

Assignment or other transfer of this Lease Is subject to Section 160 of the 
Procurement Procedures of the Alaska State Legislature. The Lessee's Interest 
In this Lease may not be assigned without Lessor's prior written consent and 
LesSor's consent wlll not be unreasonable withheld. 

The Lessor consents to the Lessee's assignment to the Anchorage Community 
Development Authority (ACDA), an Instrument of the Municipality of Anchorage, 
of a limHed right to manage the Fifty-Two (52) parking spaces of the upper 
parking lot for off hours publlc parking based on the fOllowlng terms: 

( 1) Legislative Affairs Agency (LAA) will assign to ACDA the limited right 
to manage the Fifty-Two (52) parking spaces of the upper parking 
lot located at 716 West Fourth Avenue for off hours pubHc parking at 
the following times: 

1. Twenty-four hours par day on weekends; and 
2. On weekdays, between the hours of 5:30 p.m. through 

7:00a.m. 

However, upon prior written notice from LAA. ACDA wlll suspend 
publlc parking during these off-hour periods should LAA need these 
parking spaces for spacial events, such as leglslatlve hearings. 

i111m111mm11111m 
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(2) At all times Thirty-Four (34) parking spaces on the lower level of the 
parking lot located at 716 West Fourth Avenue will be reserved for 
excluslve use of LAA. 

(3) At all times during which ACDA has the right to manage the parking 
on the upper level parking portion of the proparty for public parking, 
ACDA will maintain supervision of the property and all responsibility 
auoclated with it including, but not Hmited to, snow and Ice removal. 
ACDA may provide for publlc parking upon such terms and 
conditions as It considers appropriate, In Its sole judgement, 
includlng the use of slgnage, on-site or off-site patrons' security 
measures, and collection of any and all fees. 

(4) 716 West Fourth Avenue, LLC, will pay ACDA the costs It currently 
pays for maintaining the parking lots in a safe condition and good 
state of general repair Including, but not llmlted to, snow and ice 
removal, at all times. 

(5) ACDA will seled and Install all revenue control equipment for the 
public parking spaces. The first $25,000 in parking revenue shall be 
retained by ACDA to cover purchase of the revenue control 
equipment and for operations and maintenance costs. 

(6) Any parking revenue received by ACDA from operations above 
$25,000 shall be split equally between LAA and ACOA. 

(7) ACDA shall provide enforcement for both the uppar and lower levels 
of parking lots located at 716 West Fourth Avenue 24 hours per day 
17 days per week. 

(8) ACDA shall not Issue citations to or remove any vehicles that park 
on the upper and lower levels of parking lots located at 716 West 
Fourth Avenue If the vehicles are displaying an LIO or LAA approved 
legislative parking sticker. 

(9) ACDA will hOld LAA and 716 West Fourth Avenue, LLC hannless to 
the full extent provided by the law with rasped to any claims arising 
out of the use of the parking areas during any period which ACDA 
has the right to manage and operate under this Agreement. 

AUJl10Rll.ATION; CERTIFICATION: Execution of this Lease Amendment and 
Renewal was authorized by a majority of the members of the Alaska Legislative 
Council at a meeting on January 27, 2009. 

11m1m11 mm1111~n 
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. Funds are available in an appropriation to pay for the Lessee's monetary obllgatlons 
under the lease through June 30, 2009. The avallablllty of fUnds to pay for the 
Lessee's monetary obligations under the Lease after June 30, 2009, Is contingent 
upon appropriation of funds far the particular fiscal year Involved. In addHlon to any 
other right of the Lessee under this Lease to terminate the Lease, If, In the Judgment 
of the Legislative Affairs Agency Executive Dlntctor, sufficient funds are not 
appropriated, the Lease wlO be terminated by the Lessee or amended. To terminate 
under this section, the Lessee shall provide written notice of the termination to the 
Lessor. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the 
day, month, and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

/1~~10, 
Robert B. Aaee 2/?2/0at.e 
Member 
Tax Identification No.: 03-0443569 
Business Ucense No.: 423463 

CERTIFYING AUTHORITY: 

LESSEE: 
STATE OF l'UJ~11,,.. 
LEGIS'TA: 

I 

3->-o 
Date 

APPROVED AS TO FORM: 

J.~j/11/01 ~~ 
Executive Dlntctor 
Legislative Affairs Agency 

z/n/01 
Date 

llllUllllilllllll~m 
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STATE OF ALASKA ) 
) ss. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this :C:,-ffi day of Ffhvs.a{ . 2009, before me the 
undersigned Notary Publlc In and for the State of Alaska,uly commissioned and swom 
as such, personally appeared, ROBERT B. ACREE, known to me and to me known to 
be the lndMdual named In and who executed the above and foregoing Lease on behalf 
of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that he had full 
power and authority to, and did execute the above and foregoing Lease on behalf of 
and as the frae and voluntary act and deed of said company, for the uses and purposes 
therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial 

seal the day, month and~~ ~fl/~~bove written. 
~~ ....... ;,.~>­
~~-..:. Q 
if \\~ \or-. 
· N°01"Jtlp N ry b c in for Alaska 

%11,~t,ll~~~~~ 
STATE OF ALASKA ) 

) SS. 
FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the 3J.. day of Nb-1.. . 2009, before me, the 
undersigned Notary Publlc In and for Alaska, duly~ned and swom as such, 
personally appeared Representative John Harris, known to me and to me known to be 
the Individual named In and who executed the abow and foregoing Lease as the 
CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and he acknowledged to me that 
he executed the foregoing Instrument as the free and voluntary act and deed of his 
principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affl:ll&d my notarial 
seal the day, month and year first above written. 

STATE OP ALASKA. 
OFFICIAL SEAL 

Wen C. lbesate 
NOTARY PUBLIC 

My Comml1&IDn E•plrn Wltll Ofllae 

Page Sole 
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STATE OF ALASKA ) 
)SS. 

FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the I /~day of M:z4 , 2009, before me, the 
undersigned Notary Publlc In and for Alaska, duly commissioned and sworn as such, 
personally appeared PAMELA A. VARNI, known lo me and to me known to be the 
lndlvldual named In and who executed the above and foregoing Lease as the 
EXECUTIVE DIRECTOR of the STATE OF ALASKA LEGISLATIVE AFFAIRS 
AGENCY, and she acknowledged to me that she executed the foregoing Instrument as 
the free and voluntary act and deed of her prlnelpal for the uses and purposes therein 
set forth. 

IN WITNESS WHEREOF, I heve hereunto set my hand and affixed my notarial 
seal the day, month and year first above written. 

8TATI! OF ALASKA. 
OFFICIAL SEAL 

Wan C. lbaaate 
NOTARY PUBLIC 

Mr Comml11lon l!Jlplrw Willi Ofl'lce 

Notary Publlc In and for Alaska t': 
4 

ff;_.. 
11 

My commission explres:._11 
.... UJ ....... 1~---v .... ~ ...... :i-,.__ 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording retum to: 
Tina Strong, Suppl)' Officer 
Legislative Affairs Agency 
State Capitol, Rm 3 
Juneau, AK 99801-1182 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-l 5-05969CI 

\\.\ 
LEGISLATIVE AFFAIRS AGENCY'S OPPOSITION TO PLAINTIFF'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) AND 
REQUEST FOR RELIEF UNDER CIVIL RULE 56(F) 

The Legislative Affairs Agency (the "Agency") opposes Plaintiffs motion for 

partial summary judgment because it is wrong on the facts and wrong on the law. The 

Court should deny Plaintiffs motion for partial summary judgment. In the alternative, 

the Court should decline to rule on Plaintiffs motion for partial summary judgment until 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page I of JO 
79302287.1 0081622-00003 000047
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after the Agency is given a fair opportunity to obtain necessary discovery pursuant to 

Civil Rule 56(t). Plaintiff asserts that it is undisputed that this was a "new office 

building" rather than a renovation project, and that the terms of the lease contains terms 

that are too "drastically different" from the lease it purports to extend to qualify as a lease 

extension, but these are ultimately factual determinations for the trier of fact. The 

Agency requires an opportunity to obtain discovery from the defendants before it should 

be forced to respond to this premature summary judgment motion. Discovery is currently 

stayed with respect to Count I of the Complaint, and the Court should order a 

continuance pursuant to Civil Rule 56(t) so that the Agency can obtain the necessary 

information to respond to this motion. 

I. PLAINTIFF'S "UNDISPUTED" FACTS ARE WRONG AND 
INCOMPLETE 

Plaintiff attempts to summarize a 22-page Extension of Lease and Lease 

Amendment No. 3 (the "Lease Extension") with a few paragraphs of an affidavit.
1 

Plaintiffs summary of the Lease Extension omits certain key facts, including: 

• There was a lease for the premises at 716 West 4th Avenue, dated April 6, 

2004 which was being extended and amended by the Lease Extension. 2 

• The April 6, 2004 lease had been previously amended and renewed on May 

3 13, 2013. 

1 See Affidavit in Support of Plaintiffs Motion for Partial Summary Judgment 
(Not Extension) ("Plaintiffs Aff.") ~Iii 1-2. 

2 See Exh. 1 at 1 (attached to Plaintiffs Aff.). 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE. LLC. el al.. Case No. 3AN-I 5-05969CI 
Page 2 of IO 
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• Pursuant to the Alaska Legislative Procurement Procedures, the chairman 

of the Legislative Council made a written determination that the lease may 

be materially modified without procurement of a new lease to incorporate 

the immediately adjacent property.4 

• The Lease Extension extended the existing lease for 10 years from June I, 

2014, to May 31, 2024.5 

Plaintiff states that the project entailed "[ c ]onstruction of a new office building for 

lease[.]"6 The Lease Extension, however, states that the premises are to be renovated and 

expanded - not that a new building was being constructed.7 

II. THE LEASE EXTENSION DID EXTEND A REAL PROPERTY LEASE 

A. The Lease Extension Relates to a Real Property Lease 

Plaintiff claims that the Lease Extension did not "extend a real property lease" 

under AS 36.30.081.8 Plaintiff does not dispute, however, that the subject of the Lease 

Extension is a "real property lease." The Lease Extension amends the original 2004 lease 

( ... continued) 
3 See id. 

4 See id. at 2, Exh. C. 

5 See id. at 2. 

6 Memorandum in Support of Plaintiffs Motion for Partial Summary Judgment 
(Not Extension) (the "Motion") at 3. 

7 See Exh. I at I; see also id. at 49 ("As part of this project ... the 6-story office 
building [will be] remodeled and expanded."). 

8 See Motion at 7. 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al .. Case No. 3AN-l 5-05969CI 
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(recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District, 

State of Alaska, as previously amended). It relates to the leasing of certain real property 

rights from 716 West Fourth Avenue, LLC (the "Lessor"). 

B. The Lease Extension ls an Extension of a Lease 

The Agency first entered into a five-year lease for office space and parking spaces 

on 4th Avenue with the Lessor in 2004, and included five one-year renewal options. 9 

The lease was amended and extended at various times. 

In 2006, the lease was amended to modify the amount of the property being rented 

- the number of reserved parking spaces was decreased from 98 to 86. 10 The parties also 

agreed to a reduction in the rent to account for the change in the amount of rented 

property. 11 

In 2009, the lease was amended again to modify the amount of property that was 

available exclusively to the Agency. The Agency assigned certain rights to manage 

roughly 60% of the reserved parking spaces to the Anchorage Community Development 

Authority for "off hours parking." 12 The term was also extended by a year through the 

exercise of a renewal and the rent was modified to reflect changes in the Lessor's 

9 See Exh. A at I. 

10 See Exh. B at I ~j l. 

11 See id. at 2 ii 2. 

12 See Exh. Cat 2-3 ii 2 [sic] (amending paragraph 39 of the original lease). 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 4of10 
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. bl 13 vana e costs. 

Despite these regular modifications m the scope, price, and other terms of the 

lease since 2004, Plaintiffs argument is that the Agency did not "extend" a lease when it 

extended the duration of that lease because there were also modifications to some of the 

terms. 14 Plaintiffs lead contention is that the Lease Extension is not a continuation of the 

same contract. 15 This is demonstrably incorrect. The Lease Extension is precisely a 

continuation of the same contract. By its terms, the Lease Extension extended the May 

23, 2013 Renewal of Lease No. 5, which in tum amended the Lease dated April 6, 

2004. 16 It amends, extends, and modifies the original lease, as did earlier amendments, 

but it is still the continuation of the same contract. The same parties (the Agency and 

716 West Fourth A venue, LLC) continued their longstanding contractual arrangement for 

the leasing of office space and parking spaces on the comer of 4th Avenue and G Streets 

in Anchorage. There have been fluctuations along the way over the past decade: the 

number of allotted parking spaces has changed 17
; the rent has changed (sometimes up, 

sometimes down) 18
; and the facilities have undergone renovations, including relocation 

13 See id. at 1-2 ~~ 1-2. 

14 See Motion at 6-7. 

15 See id. at 6. 

16 See Exh. 1 at I. 

17 See Exh. B. 

18 See id. (decrease of rent); Exh. C (increase of rent). 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE. LLC. et al., Case No. 3AN-l 5-05969CI 
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of staff, tearing down walls, and creating offices. 19 None of these changes to the leased 

space or the applicable rent means that any of these prior amendments were not "the 

same contract." Modifications to leases are routine, but that does not render each 

modification a different contract. 

Plaintiff relies on two Georgia cases for the proposition that an "extension" only 

occurs when there is a stipulation to lengthen the term of the contract on the same terms 

and conditions as stated in the original lease.20 This Georgia case law is inapposite. That 

case law generally involves whether an old broker is entitled to additional commissions 

for an extension of the original lease it procured, as opposed to some renewal of a 

different agreement (for which the new broker would be entitled to the commissions).
21 

AS 36.30.083 has nothing to do with a broker's entitlement to commissions or the 

triggering of certain rights by a Jessee. On its face, the statute relates to the ability of the 

Agency, the court system, and other public entities to continue a leasing relationship with 

the existing lessor by extending the term of the existing relationship. There is no 

requirement that the tenns remain exactly the same as the original lease. In fact, the 

Alaska Legislature made clear in the text of the statute that the substantive terms of the 

19 See Exh. A. 

20 See id. at 6 (citing Crystal Blue Granite Quarries, Inc. v. McLanahan, 261 Ga. 
267, 268 (Ga. 1991) and Brannen/Goddard Co. v. Sheffield, Inc., 524 S.E.2d 534 
(Georgia App. 1999)). 

21 See Brannen/Goddard Co., 524 S.E.2d at 535-36. Crystal Blue Granite 
Quarries, Inc. related to a lessee's desire to compel the lessor to continue a leasing 
arrangement under existing favorable terms. 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 6of10 
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lease were expected - and likely required - to be different in any extension. In particular, 

the rent due under the lease was expected to be different than the original lease. It may 

be less than the original lease - because certain upfront costs no longer apply during the 

extended term, as emphasized by Plaintiff.22 Or it may be more than the original lease -

because market rents in the area have gone up dramatically during the term of the original 

lease and the original lease rent is uneconomic and unrealistic. In either case, the rent is 

different. Further, the original lease involved different leased space because fewer 

parking spaces were available. 

Plaintiff also fails to address the Agency's adherence to the Alaska Legislative 

Procurement Procedures, as provided by AS 36.30.020. Consistent with those 

procedures, the Procurement Officer made a written determination that material 

modifications were appropriate as part of the Lease Extension for a host of fact-specific 

reasons. 23 To the extent that Plaintiff challenges any of those rationales for the 

modifications to the lease, those are disputed issues of material fact that require denial of 

Plaintiffs motion for partial summary judgment. In any event, there can be no good-faith 

dispute that the Lease Extension was an extension of the original lease arrangement. 

Insofar as Plaintiff asserts that the terms of the Lease Extension are too "drastically 

different" from the original lease to qualify as an extension, that is a factual question that 

22 See id. at 7. 

23 See Exh. 1 at 85-93. 
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must be addressed by the factfinder. 24 

III. A CONTINUANCE IS REQUIRED UNDER CIVIL RULE 56(F) 

To the extent that the Court does not deny Plaintiffs partial summary judgment 

for the reasons described above, the Agency respectfully requests a continuance pursuant 

to Civil Rule 56(f) so that it may obtain discovery that is required to respond to this 

motion. Requests pursuant to Civil Rule 56(f) should be freely granted as a safeguard 

. f . d 25 against premature grants o summary JU gment. 

Summary judgment motions typically require that parties spend considerable time 

and effort discovery and developing facts necessary for a full presentation of any 

opposition.26 This case is no exception. The Agency has not been dilatory with 

discovery. The Complaint was only filed recently and the Agency has promptly filed a 

dispositive motion as to Count 1 (to which this motion applies) as well as a motion to 

stay discovery until that dispositive motion is addressed. The Court granted the motion 

to stay discovery so that the parties and the Court could properly focus on the issue of 

standing. Accordingly, the Agency is unable to procure the necessary discovery to 

respond to this motion at this time. There has been no meaningful discovery taken to 

date. 

If Count 1 is not dismissed due to Plaintiffs lack of standing, the Agency will 

24 See Motion at 6. 

25 See Mitchell v. Teck Cominco Alaska, Inc., 193 P.3d 751, 758 (Alaska 2008). 

26 s 'd ee 1 . 
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need to obtain discovery from the other defendants concerning certain details of the 

construction activities, including the permits that were obtained, to challenge Plaintiffs 

assertion that this was a "new office building" rather than a renovation as contemplated 

by the Lease Extension. The Agency will also need to obtain discovery concerning 

whether the terms of the lease extension were so "drastically different" from those in the 

original lease that it should not qualify as an extension. The Agency is unable to obtain 

this discovery at this time due to the current order staying discovery. 27 

IV. CONCLUSION 

For the foregoing reasons, the Court should deny Plaintiffs motion for partial 

summary judgment. In the alternative, the Court should order a continuance that 

postpones the Agency's obligation to respond to Plaintiffs motion for partial summary 

judgment pursuant to Civil Rule 56(f). 

DATED: June 29, 2015. 

27 See Affidavit of Kevin Cuddy. 

STOEL RIVES LLI' 

By%~ 
KEVIN CUDDY 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
__; 

THIRD JUDICIAL DISTRICT AT ANCHORAGE< 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

VS. 

) 
) 
) 
) 
) 
) 

--~\ 
.,, I 
-~I 
-·I 

J ., 
I 

I'.:! 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 

Case No.: 3AN-15-05969 CI 

AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

NOTICE OF ERRATA AND CORRECTION TO 716 WEST FOURTH 
A VENUE'S CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO 

ANSWER PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(NOT EXTENSION) 

TO THE HONORABLE COURT AND ALL PARTIES: 

Please take notice that Defendant 716 West Fourth Avenue ("716") hereby 

provides notice of errata and correction as follows: 

On June 23, 2015, 716 filed a Rule 56(f) Request for Additional Time to Answer 

Plaintiffs Motion for Partial Summary Judgment (Not Extension.) Plaintiff has pointed 

out that footnote 4 contained an error: the lease in question was not publically recorded; 

rather, the "Memorandum of Lease" was publically recorded. 1 Plaintiff emailed the 

undersigned and asked 716 to make the correction and file this notice. 716 has no 

vi u: objection to this request. 
( I-

I 2013-058911-0 

( 10708-101-00275012; I} Page I of3 
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As pointed out in the remainder of footnote 4, the lease is a publically available 

document. Plaintiff in fact obtained a copy of the lease from the Alaska Housing 

Finance Corporation pursuant to a Freedom of Information Act request, and actually 

attached a copy of the lease to his affidavit.2 

Nevertheless, to clear up any of Plaintiffs concerns, 716 hereby submits a 

corrected version of Page 3 of its Rule 56(f) Request, attached hereto as Exhibit A. 716 

respectfully requests that this Court substitute Exhibit A for page 3 of the Request. The 

second sentence of footnote 4 on page 3 shall now read "(The Memorandum of Lease 

was publically recorded.") rather than ("The lease was publically recorded.)"3 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: By: ____ 9_~-----
Je1frey W. Robinson 
Alaska Bar No. 0805038 

2 
See Affidavit in Support of Plaintiff's Motion for Partial Summary Judgment (Not 

Extension.). 
3 716 will submit a clean version of page 3 and one marked as Exhibit "A." 

NOTICE OF ERRATA 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

{ 10708-101-00275012;1} 
Page 2 of3 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile ~ U.S. Mail on the a5 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

NOTICE OF ERRATA 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

( 10708-101--00275012;1) 
Page 3 of3 

000059



v "' " "' z "" Cl) 

0 
0 ,..; 
0 .... 
"" - "" 

~ ~~s 
:> "' "' Ill"' 

~ w < ~ 

c.Q 
a:: :> )I.'. ~ 
w ~ 3 > > 
~<(<(. 
< :I w 

~ 
..J ~ ~;;; 

t;; 0 M 
w 1 ... 

J 3: u .,; z .... 
al .... <( ~ 

"" .... 
I "" 0 - "' I/) ~ 

< w 
t-

First, 716 is making an unambiguous request for Ruic 56(f) relief in this motion. 

Second, 716 has not been dilatory with discovery.3 Plaintiff filed its original complaint 

on March 31, 2015, and amended the complaint on June 9, 2015. 716's deadline to 

answer Plaintiffs amended complaint arises today. The court issued its routine pretrial 

order on May 21, 2015. Trial has been scheduled approximately 14 months out, and the 

parties are in the very beginning stages of the discovery process.4 Plaintiff has served a 

few interrogatories and requests for production, but has not otherwise conducted 

depositions, requested admissions, or otherwise meaningfully engaged in the typical 

course of discovery practice. 

Additionally, 716 filed a potentially dispositive motion to dismiss Count I for 

lack of standing concurrently with this motion, including a request to stay discovery 

until the motion is decided on its merits. 716 strongly believes that the court lacks 

subject matter jurisdiction to adjudicate plaintiffs claim with respect to Count I. 716 

has also concurrently moved the court to stay proceedings until the court rules on the 

subject matter jurisdiction issue. If the court grants the motion to stay discovery and/or 

the motion to stay proceedings, discovery would likewise come to a halt. 

3 See Brock v. Weaver Bros., 640 P.2d 833, 837 (Alaska 1982)(concluding that the court did not 
abuse its discretion in denying Rule 56(1) relief because "approximately three years had elapsed since 
the accident. .. [and] no discovery ... had been undertaken"). 

4 716 has already provided Plaintiff with approximately 300 pages of discovery related to Count 
II, and pointed Plaintiff to publically available documents germane to the lease issue. (The 
Memorandum ·or Lease was publically recorded.) Plaintiff has attached some of the publically related 
documents in its Motion for Partial Summary Judgment (Not Extension). 

CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 

JUDGMENT 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 3 of6 
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First, 716 is making an unambiguous request for Rule 56(t) relief in this motion. 

Second, 716 has not been dilatory with discovery. 3 Plaintiff filed its original complaint 

on March 31, 2015, and amended the complaint on June 9, 2015. 716's deadline to 

answer Plaintiffs amended complaint arises today. The court issued its routine pretrial 

order on May 21, 2015. Trial has been scheduled approximately 14 months out, and the 

parties are in the very beginning stages of the discovery process. 4 Plaintiff has served a 

few interrogatories and requests for production, but has not otherwise conducted 

depositions, requested admissions, or otherwise meaningfully engaged in the typical 

course of discovery practice. 

Additionally, 716 filed a potentially dispositive motion to dismiss Count I for 

lack of standing concurrently with this motion, including a request to stay discovery 

until the motion is decided on its merits. 716 strongly believes that the court lacks 

subject matter jurisdiction to adjudicate plaintiffs claim with respect to Count I. 716 

has also concurrently moved the court to stay proceedings until the court rules on the 

subject matter jurisdiction issue. If the court grants the motion to stay discovery and/or 

the motion to stay proceedings, discovery would likewise come to a halt. 

3 See Brock v. Weaver Bros., 640 P.2d 833, 837 (Alaska I 982)(concluding that the court did not 
abuse its discretion in denying Rule 56(t) relief because "approximately three years had elapsed since 
the accident ... [and] no discovery ... had been undertaken"). 

4 716 has already provided Plaintiff with approximately 300 pages of discovery related to Count 
II, and pointed Plaintiff to publically available documents germane to the lease issue. (The 
Memorandum of Lease was publically recorded.) Plaintiff has attached some of the publically related 
documents in its Motion for Partial Summary Judgment (Not Extension). 

CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 

JUDGMENT 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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IN THE SUPERIOR COURT FOR THE STATE OF AliAS.{<.'..t\ir~\R\i,:'/\ 
THIRD JUDICIAL DISTRICT, AT ANCHOM!GE 

. 15 JUN 25 M1 II: IO-

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PLAINTIFF'S OPPOSITION TO 
LEGISLATIVE AFFAIRS AGENCY'S MOTION 

TO STAY PROCEEDINGS 

Plaintiff, Alaska Building, Inc. (ABI), opposes the Legislative Affairs Agency's 

Motion to Stay Proceedings (Motion to Stay Proceedings). 

A. Procedural Setting 

Count One of the Amended Complaint requests a declaration that the current lease 

for the new Anchorage Legislative Information Office (LIO Lease)1 is illegal in that it does 

1 More particularly described as that certain contract, dated September 19, 2013, by and 
between defendant Legislative Affairs Agency and defendant 716 West Fourth Avenue 
LLC (716 LLC), titled "Extension of Lease and Lease Amendment No. 3, a true and 
correct copy of which is attached as Exhibit I to the June 12, 2015, Affidavit in Support of 
Plaintiffs Motion for Partial Summary Judgment (Supporting Affidavit). 
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not comply with the exception to the normal public bidding requirement for leases 

contained in AS 36.30.083(a). Under AS 26.30.083(a) a narrow exception to the public 

bidding requirement for leases allows a sole source lease extension for up to ten years if 

the rental rate is at least l 0% below market. Count One applies to defendants Legislative 

Affairs Agency as tenant, and 716 West Fourth Avenue LLC as landlord (716 LLC). 

Count Two pertains to damage to the Alaska Building from the construction of the new 

Anchorage Legislative Information Office Building as a result of the illegal LIO Lease. 

On May 27, 2015, the Legislative Affairs Agency filed (l) a motion to dismiss 

Count One for lack of standing, or, in the alternative, to sever Count One from Count Two 

(Motion to Dismiss or Sever), and (2) a motion to stay discovery with respect to Count 

One pending determination of the Motion to Dismiss or Sever (Motion to Stay Discovery). 

On June 8, 2015, ABI, filed an opposition to the Motion to Stay Discovery to the 

extent the stay lasted more than a few weeks. On June 17, 2015, this Court granted a stay 

of discovery for 45 days or decision on the Motion to Dismiss or Sever, whichever is 

earlier. 

On June 12, 2015, ABI filed (l) its opposition to the Motion to Dismiss or Sever, 

and (2) a Motion for Partial Summary Judgment (Not Extension) on the grounds that the 

LIO Lease does not comply with AS 36.30.083(a) in that it does not extend a real property 

lease. 

In response, on June 15, 2015, the Legislative Affairs Agency filed its Motion to 

Stay Proceedings to which this is the opposition. 

Opposition to Motion 
to Stay Proceedings Page2 
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On June 19, 2015, the Legislative Affairs Agency's filed its reply regarding the 

Motion to Dismiss or Sever (Dismiss or Sever Reply). 

Also on June 19, 2015, ABI filed a request for oral argument on the Legislative 

Affairs Agency's Motion to Dismiss or Sever, which is non-discretionary under Civil Rule 

77(e)(2). 

On June 23, 2015, ABI filed a motion for leave to file a sur-reply to the Legislative 

Affairs Agency's Dismiss or Sever Reply2 because the Legislative Affairs Agency so 

grossly mischaracterized Ruckle v. Anchorage School District, 85 P.3d 1030 (Alaska 

2004). 

Also on June 23, 2015, 716 LLC filed (1) its Joinder in the Legislative Affairs 

Agency's Motion to Stay Proceedings (716 Joinder), (2) a motion to dismiss for lack of 

standing (716 Motion to Dismiss), which is essentially duplicative of the Legislative 

Affairs' Agency's Motion to Dismiss or Sever, and (3) a Civil Rule 56(£) Request for 

Additional Time to Respond to ABI's Motion for Partial Summary Judgment (Rule 56(£) 

Request). 

B. Argument 

The Legislative Affairs Agency Uoined by 716 LLC) asserts its Motion to Stay 

Proceedings as to Count One should be granted ( 1) because standing is a threshold issue 

that should be resolved before consideration of the merits, (2) for reasons of judicial 

economy, and (3) conservation of party resources, and (4) because the granting of a stay 

2 Incorrectly dated as June 25, 2015, rather than June 23, 2015. Counsel apologizes for the 
error. 

Opposition to Motion 
to Stay Proceedings Page3 
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• 
will not prejudice ABI. As will be discussed in order, proper analysis of these factors 

weigh against granting the requested stay of proceedings. 

(1) That Standing May Be A Threshold Issue Does Not Mean a Stay of 
Proceedings is Required 

In Richardson v. Estate of Berthelot, 2013 WL 203271 (Alaska 2013) 

(unpublished),3 the Alaska Supreme Court held, "A stay of proceedings is a matter of 

convenience and not a matter of right," citing Beck v. Commc 'ns Workers of Am., 468 

F.Supp. 87, 91 (D.Md.1979); Cutler Assocs. v. Merrill Trust Co., 395 A.2d 453, 456 

(Me.1978) (holding that a stay is "not a matter of right but a matter of grace"); and Clark's 

Fork Reclamation Dist. No.2069 v. Johns, 259 Cal.App.2d 366, 66 Cal.Rptr. 370, 373 

(Cal.Ct.App.1968). 

Simply put, that there may be a pending motion to dismiss does not mean that a stay 

of proceedings should be granted. It is quite common for proceedings to continue while 

such motions are under consideration. In this case, absent ABI's Motion for Partial 

Summary Judgment, it is likely the Legislative Affairs Agency and 716 LLC, would file 

Civil Rule 12(b)(6) motions to dismiss ifthe motions to dismiss for lack of standing are 

not granted,4 arguing, for example, that Count One fails to state a claim upon which relief 

3 Counsel cites to this unpublished decision because it is the only Alaska Supreme Court 
case counsel has found that directly addresses the point that a stay of proceedings is a 
matter of convenience and not a matter of right. 
4 Such arguments should now be raised in opposition to ABI's Motion for Partial Summary 
Judgment. 

Opposition to Motion 
to Stay Proceedings Page4 
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• • 
may be granted.5 Filing motions such as the extant motions to dismiss for standing and a 

Civil Rule 12(b )(6) motion is in defendants' counsel's playbook and if filing such motions 

entitled defendants to stay proceedings, litigation would be unnecessarily prolonged. 

Clearly, more than just a motion to dismiss for lack of standing is required to justify 

staying the proceedings. 

There is simply little reason not to queue up the Motion for Partial Summary 

Judgment in the event the Motion to Dismiss is not granted. Oppositions to the Motion 

for Partial for Summary Judgment are due on June 29, 2015, although 716 LLC has 

requested I 0 months under Civil Rule 26(f), 20 days after the close of discovery, before 

responding (Rule 26(f) Request). If the Rule 26(f) Request is denied, which ABI believes 

it should, or a much shorter time allowed, briefing on ABI's Motion for Partial Judgment 

should be completed soon. 

Moreover, the Motion for Partial Summary Judgment is relevant in establishing 

citizen-taxpayer standing6 because one reason for denying citizen-taxpayer standing is the 

"plaintiff appears to be incapable, for economic or other reasons, of competently 

5 In fact, at note 12 of its Reply in Support of its Motion to Dismiss or Sever, the 
Legislative Affairs Agency indicates it will likely file a Civil Rule 12(b)(6) motion on the 
sufficiency of Count Two as it applies to the Legislative Affairs Agency. Similarly, in 
note 7 of716 LLC's June 23, 2015, Motion to Dismiss Count One, 716 LLC "reserves the 
right to ... move for dismissal on any additional grounds of Count I should the court rule 
in Plaintiffs favor." 
6 In its opposition to the Legislative Affairs Agency's Motion to Dismiss or Sever, ABI 
asserts both interest-injury and citizen-taxpayer standing. 

Opposition to Motion 
to Stay Proceedings Page5 
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advocating the position it has asserted."7 The briefing and oral argument on ABI's Motion 

for Partial Summary Judgment should lay to rest that plaintiff is incapable of advocating 

for the position it has asserted. 

It is respectfully suggested that allowing prompt consideration of the Legislative 

Affairs Agency's and 716 LLCs motions to dismiss for lack of standing and AB I's Motion 

for Partial Summary Judgment, all of which are potentially dispositive of different aspects 

of this action, is the more efficient way for this Court to proceed as will be discussed next. 

(2) Allowing the Motion for Partial Summary Judgment to Go Forward 
Promotes Judicial Economy 

The primary stated purpose of the Legislative Affairs' Motion to Stay Proceedings is 

judicial economy and conservation of party resources on the theory that its motion to 

dismiss for lack of standing will be granted. 8 This is a very short-sighted view as to 

judicial resources. Even ifthe motion to dismiss for lack of standing is granted by this 

Court, which ABI vigorously disputes, since this is the type of issue that is likely to be 

reviewed by the Supreme Court, granting the stay could substantially prolong this matter 

and be an inefficient use of judicial resources. In addition, it is respectfully suggested the 

Motion for Partial Summary Judgment should ·be in a posture to be decided in the event 

that the motions to dismiss for lack of standing are not granted. 

7 Trustees for Alaska v. State, Dep't of Natural Res., 736 P.2d 324, 329-30 (Alaska 1987). 
8 One would suspect the most important reason, though, is that the LIO Lease so clearly 
does not extend a lease and therefore violates AS 36.30.083(a) that the Legislative Affairs 
Agency does not want to have this court consider this blatant violation of law. 

Opposition to Motion 
to Stay Proceedings Page 6 
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• 
At page 3 of its Motion for Stay of Proceedings, the Legislative Affairs Agency 

cites Myers v. Robertson, 891 P.2d 199, 203 (Alaska 1995), for the proposition that 

"Before this Court can proceed to address any of Plaintiffs claims, it should consider 

whether it even has subject matter jurisdiction to hear those claims." However, in Myers 

both the issue of standing and merits were heard by the Supreme Court at the same time. It 

is respectfully suggested this Court should allow the same. By being in a position to 

address both potentially dispositive motions, if either is granted, the Alaska Supreme Court 

would be in a position to consider the merits even if this Court grants the motion to dismiss 

on standing grounds. 

C. The Legislative Affairs Agency and 716 LLC Should 
Have Considered Whether the LIO Lease Extended an 

Existing Lease Prior to Entering Into the LIO Lease 

Another ground interposed by the Legislative Affairs Agency in support of its 

Motion to Stay Proceedings is that it will conserve party resources. The issue of party 

resources only applies to the Legislative Affairs Agency and 716 LLC because ABI is not 

concerned about its own applicable resource expenditure and the other parties are not 

involved in Count One. The stated concern of the Legislative Affairs Agency regarding 

conservation of its resources rings hollow when it is being overcharged through the LIO 

Lease to the tune of$177,328 per month9 and as will be discussed below, every month of 

delay will likely result in a corresponding $177,328 loss to the State of Alaska. Of course, 

716 LLC has every reason to delay a reckoning on the illegal nature of the LIO Lease as it 

9 See, page 3 of June 8, 2015, Plaintiffs Opposition to Legislative Affairs Agency's Motion 
to Stay Discovery. 
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receives some $177 ,328 in excess of that allowed by law every month of delay it can 

achieve. 

The LIO Lease is replete with references that it was entered into pursuant to AS 

26.30.083(a). 10 The Legislative Affairs Agency and 716 LLC should have undertaken the 

legal analysis to support the contention that the LIO lease "extends a real property lease" 

as required by AS 36.30.083(a) prior to entering into the LIO Lease and should not be 

heard to complain now that it has been challenged on the point that it is going to have to 

expend resources for a post hoc rationalization. 

In the overall scheme of things, the amount of resources expended by the 

Legislative Affairs Agency (or 716 LLC for that matter) should not be very much. It is not 

expected that there will be any dispute that the New LIO Lease provides for: 

a. demolition of the then existing Anchorage Legislative Information Office 
located at 716 West 4th Avenue in Anchorage, Alaska down to its 
foundation and steel frame, 

b. demolition of the adjacent old Empress Theatre, located at 712 West 4th 
A venue, occupied by the Anchor Pub at that time, 

c. moving the existing Anchorage Legislative Information Office prior to the 
demolition of the old Legislative Information Office Building, and 

d. construction of a new office building for lease as the new Anchorage 
Legislative Information Office. 

Supporting Affidavit, Paragraph 2. 11 

10 Such references are highlighted in yellow in Exhibit l to the Supporting Affidavit. See, 
e.g., pages 2, 4, 86, 88, 92, 93, and 94. 
11 ABI views 716's Rule 56(t) Request as a subterfuge as there it shouldn't need any 
discovery to address ABI's Motion for Partial Summary Judgment. This will be addressed 
in ABI's forthcoming opposition to the Rule 56(t) Request. 
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The question presented by ABI's Motion for Partial Summary Judgment is whether, 

given these undisputed facts, the LIO Lease extends a real property lease" as required by 

AS 36.30.083(a). This should not be an expenditure of a lot of resources in the overall 

scheme of things with the benefit of having a more complete picture before this Court and, 

potentially, the Supreme Court, greatly outweighing any savings. 

D. The State of Alaska Will Likely be Severely Prejudiced 
by the Stay 

The final rationale presented by the Legislative Affairs Agency for staying 

proceedings is it will not prejudice ABI. ABI will be prejudiced by a delay of more than a 

few weeks, but more importantly, it is highly likely that the State of Alaska will be 

severely prejudiced because if this Court determines that the LIO Lease is illegal for 

violation of AS 36.30.083(a), 716 LLC is almost certainly not going to be able to pay back 

the money it received under the illegal lease, or even the approximately $177,000 per 

month above the amount allowed under AS 36.30.083(a). As set forth in Exhibit A, there 

is a $28,600,000 loan on the new LIO Building. The 45 day discovery stay with respect to 

Count One prevents ABI from discovering the terms of the loan and 716 LLC's 

capitalization, but even at a low interest rate of 5% per year for a 30 year loan, the monthly 

payments are over $150,000 per month, while 10% under market rent is around $104,000 

Opposition to Motion 
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• 
per month. Thus, the allowable rent under AS 36.30.083(a) will not even cover the debt 

service on the building. 12 

One of the purposes of utilizing the Limited Liability Company form of business, 

such as 716 LLC is almost always, if not always, to shield the owners (members) from 

liability. 13 716 LLC appears to be a single property LLC and as such it is very unlikely to 

have the assets to pay back much, if any, rent that is paid to it in excess of that allowable 

under AS 36.30.083(a), let alone should the remedy be that 716 LLC is liable for all of the 

rent paid to it under the illegal LIO Lease. 14 

Every month that goes by without a determination that the LIO Lease is illegal 

under AS 36.30.083(a) is extremely prejudicial. 

E. Conclusion 

For the foregoing reasons, the Legislative Affairs Agency's Motion to Stay 

Proceedings should be DENIED. 

Dated June 25, 2015. 

12 It was far more expensive to demolish the old Anchorage Legislative Information Office 
Building and the Anchor Pub and then construct a new building on the site than it would 
have been to just construct a new building. 
13 Under AS 10.50.265 limited liability company members are not liable for the debts of 
the limited liability company solely by reason of being a member. 
14 Piercing the limited liability shield is a difficult, uncertain, endeavor and there is no 
reason to exacerbate the problem by allowing 716 LLC to delay its day of reckoning as it 
is attempting to do. 
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The undersigned hereby certifies that on this date he mailed a copy hereof to: 

Jeffrey W. Robinson 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Dated June 25, 2015. 
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Blake Call 
Call & Hanson 
413 G Street 
Anchorage, AK 99501 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W 3rd Ave., Suite 400 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike St., Ste 2200 
Seattle, WA 98101 
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IN THE SUPERIOR COURT FOR THE ST ATE OF AiWs:KAt'.1; 'f.R1rJ/' 
THIRD JUDICIAL DISTRICT, AT ANCH0fu1i§JJON 2 . 3 Ml//: r2 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, et al. ) 
) 

Defendants. ) 

Case No. 3AN- l 5-05969CI 
JV 

SUR-REPLY TO: 
LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF 
MOTION TO DISMISS OR IN THE ALTERNATIVE TO SEVER 

CLAIMS FOR MISJOINDER 

The Legislative Affairs Agency's has so grossly mischaracterized Ruckle v. 

Anchorage School District, 85 P.3d 1030 (Alaska 2004) in its Reply In Support Of Motion 

To Dismiss Or In The Alternative To Sever Claims For Misjoinder (Reply) that Plaintiff 

Alaska Building, Inc. (ABI) has moved for leave to file this sur-reply. In addition, ABI 

draws this Court's attention to the fact that the Amended Complaint was filed within the 

time allowed for amendment without motion and it should not be summarily dismissed as 

urged by the Legislative Affairs Agency. 

A. In Ruckle Another Plaintiff Had Brought Suit 

At both pages 3 and 4 of its Reply, the Legislative Affairs Agency grossly 

mischaracterizes Ruckle as applying here because a disappointed bidder is a more 

000074



LAW OFFICES OF 

JAMES B. GOTTSTEIN 

408 G STREET. SUITE 208 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

• 
appropriate plaintiff than ABI. This grossly mischaracterizes Ruckle because there the 

critical factor was that such a disappointed bidder had already filed suit. 

Ruckle recites the requirements for citizen-taxpayer standing as follows: 

Under Alaska law, to establish such standing a taxpayer or citizen 
need only show that the case in question is "one of public significance" and 
the plaintiff is "appropriate in several respects." This "[a]ppropriateness has 
three main facets: the plaintiff must not be a 'sham plaintiff with no true 
adversity of interest; he or she must be capable of competently advocating 
his or her position; and he or she may still be denied standing if 'there is a 
plaintiff more directly affected by the challenged conduct in question who 
has or is likely to bring suit 

85 P.3d at 1034-1035, footnotes omitted. 

Ruckle also addresses the importance and purpose of the public bidding system: 

In McBirney & Associates v. State, 1 this court explained that the 
purposes of the competitive public bidding system are: 

to prevent fraud, collusion, favoritism, and improvidence in the 
administration of public business, as well as to insure that the [state] 
receives the best work or supplies at the most reasonable prices 
practicable . 

... [T]he requirement of public bidding is for the benefit 
of property holders and taxpayers, and not for the benefit of the 
bidders; and such requirements should be construed with the 
primary purpose of best advancing the public interest. 

85 P.3d at 1035, footnotes omitted. 

In Ruckle the Supreme Court was clear that Ruckle would have had standing if no 

suit had already been filed by a disappointed bidder. 

These cases do support the proposition that citizen-taxpayers have 
standing to challenge the results of public bidding systems. However, none 
of these cases involve a situation, such as the one at bar, where both the 

1 753 P.2d 1132 (Alaska 1988). 
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• 
bidder and a citizen-taxpayer have filed suit on the same issue, and three of 
the cases hail from jurisdictions where bidders are only permitted to 
challenge the bid procedures of municipalities in which they are also 
municipal taxpayers. 

85 P .3d at 1035-1036, footnotes omitted. Here, no suit has been filed by a disappointed or 

potential bidder. 

ABI has citizen-taxpayer standing under Ruckle. 

B. The Amended Complaint Is Allowed Under the Routine 
Pretrial Order 

Citing the 1984 case of Fomby v. Whisenhunt, 680 P.2d 787, 790 (Alaska 1984), the 

Legislative Affairs Agency also argues the Amended Complaint filed June 12, 2015, 

should not be allowed. This ignores that the Routine Pretrial Order in this case allows the 

parties to amend the pleadings without motion until June 30, 2015, a circumstance that was 

not present in Fomby. The Legislative Affairs Agency apparently recognizes that the 

proper mechanism to challenge the legal sufficiency of the complaint is not through its 

motion to dismiss for lack of standing, but through a Civil Rule 12(b)(6) motion. See, note 

12.2 

Dated June 25, 2015. 

2 Substantively, the Legislative Affairs Agency's legal analysis is wrong because the LIO 
Lease is in reality a contract to construct and then lease the new Anchorage Legislative 
Information Office Building and for all intents and purposes the Legislative Affairs 
Agency did contract for Pfeffer Development to be the Project Manager. Exhibit 1, pages 
30-84 to June 12, 2015, Affidavit in Support of Plaintiffs Motion for Partial Summary 
Judgment (Not Extension). 
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IN THE SUPERIOR COURT FOR THE STA TE op"filfA~,i~i-c ;· -
THIRD JUDICIAL DISTRICT, AT ANCHORAGE nbl I I: 

1
.
2
. 

2015 JUH 23. Hll 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, et al. ) 
) 

Defendants. ) 

Case No. 3AN- l 5-05969CI 

~LERK TRl!\L courns 
B.Y: ___ . __ 

OEP! IT Y r:\ ~!~K 

MOTION AND MEMORANDUM FOR LEA VE TO FILE SUR-REPLY TO: 
LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO 

DISMISS OR IN THE ALTERNATIVE TO SEVER CLAIMS FOR MISJOINDER 

Plaintiff, Alaska Building, Inc. (ABI) moves to file the sur-reply to the Legislative 

Affairs Agency's Reply In Support Of Motion To Dismiss Or In The Alternative To Sever 

Claims For Misjoinder, which has been filed contemporaneously herewith. 

The grounds for the motion are ( l) the Legislative Affairs Agency's gross 

mischaracterization of Ruckle v. Anchorage School District, 85 P.3d 1030 (Alaska 2004), 

and (2) to address the newly raised contention that the Amended Complaint should be 

disallowed. 

Dated June 25, 2015. 

es B. Gottstein, ABA # 7811100 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKWR oA;ff.11~rr.:.. 
THIRD JUDICIAL DISTRICT, AT ANCHORA~ JUN . "' 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, et al., 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 

23 AH//: 12 
81 Pp· v -

- - 'r, I 1// \ I ., 
j /' .... c Ot n-t 1 <· BY: ...... 

0~--1 ··l'r'· ::-:---_ -· .:. 'n• r.·,.,,,--. 
'•I_ ~4 h'.11 

) CERTIFICATE OF SERVICE 
) 
) 

I hereby certify that on this date I mailed a copy of: 

l. Motion And Memorandum for Leave to File Sur-Reply To Legislative Affairs 
Agency's Reply In Support Of Motion To Dismiss Or In The Alternative To Sever 
Claims For Misjoinder, 

2. (Proposed) Order Granting Motion for Leave to File Sur-Reply To Legislative 
Affairs Agency's Reply In Support Of Motion To Dismiss Or In The Alternative 
To Sever Claims For Misjoinder, 

3. Sur-Reply To Legislative Affairs Agency's Reply In Support Of Motion To 
Dismiss Or In The Alternative To Sever Claims For Misjoinder, and 

4. this Certificate of Service, to: 

Jeffrey W. Robinson 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 99501 
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Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Blake Call 
Call & Hanson 
413 G Street 
Anchorage, AK 99501 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W 3rd Ave., Suite 400 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike St., Ste 2200 
Seattle, WA 98101 

Dated: June 23, 2015 

Certificate of Service 
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IN THE SUPERIOR COURT FOR THE STATE ~~\ .. ~i~~~·1t~A 
,..,. . : - 1' . . ,.. -.. 

THIRD JUDICIAL DISTRICT AT ANCHORAGE-: ; :; '.]: L. / 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

' . . ... 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 

Case No.: 3AN-15-05969 Civil 

AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

JOINDER IN MOTION TO ST A Y PROCEEDINGS 

COMES NOW, Defendant 716 West Fourth Avenue, LLC ("716"), and hereby 

respectfully joins in Defendant Legislative Affair Agency's (the "Agency's") motion to 

stay proceedings with respect to Count I until this Court resolves the parties' motions to 

dismiss on subject matter jurisdiction grounds. 

Plaintiff filed a two-count Complaint on March 31, 2015. On May 27, 2015, 

pursuant to Civil Rule 12(b)(I), the Legislative Affairs Agency (the "Agency") moved 

this court to dismiss Count I for lack of subject matter jurisdiction.' Specifically, the 

Agency argued that Plaintiff lacks both interest-injury and citizen-taxpayer standing to 

challenge the legality of the Project. It was unclear from Plaintiffs original complaint 

whether 716 was named as a defendant with respect to Count I. The Agency's reading 

1 See Agency's Motion at I. 

( I 0708-101-00274042; I ) Page I of4 
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of Count I made clear that the Agency believed it was "the only defendant with respect 

to the first count of the Complaint."2 Plaintiff filed an amended complaint on June 8, 

2015, but added no clarity as to what 716's involvement was with respect to the alleged 

illegal procurement claim in Count I. 

Plaintiff filed a motion in opposition to the Agency's motion to dismiss on 

subject matter grounds on June 12, 2015, attempting to clarify for the first time 716's 

involvement in the lease issue: 

First, the Legislative Affairs Agency is not the only defendant for Count One. 
The invalidation or reformation of the illegal LIO lease is also directed at 716 
LLC, the owner and lessor of the building. Punitive damages are sought against 
716 for entering into the illegal LIO Lease.3 

Although not properly named in the Complaint with respect to Count I and 

without waiving any future right to move to dismiss or raise an affirmative defense to 

Count I on any other ground, in an abundance of caution, 716 hereby asks the court for 

a stay pending disposition of the subject matter jurisdiction issue. The Court's ruling 

on this issue wi II have a determinative effect on 1) whether Count I remains part of the 

lawsuit and (2) the legal issues that could be presented in motions to dismiss in the 

remaining action ifthe challenge is unsuccessful. 

716 agrees with the Agency that a stay pending a motion to dismiss on standing 

grounds is particularly appropriate. Before this Court can proceed to address any of 

2 See Agency's Motion to Dismiss at 3. 
3 Plaintiff's Opposition to Motion to Sever at 9. 

JOINDER IN MOTION TO STAY PROCEEDINGS 

Alaska Building, Inc. vs. 716 Wes/ Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of 4 
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Plaintiffs claims, including his motion for partial summary judgment on Count I, it 

should consider whether it even has subject matter jurisdiction to hear those claims.4 

Accordingly, the undersigned Defendant hereby concurs in the arguments set forth in 

the Agency's motion to stay and adopts and incorporates them in full. 

DATED: 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: _ _,,9::;___~------­
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

4 See Myers v. Robertson, 891 P.2d 19, 203 (Alaska I 995)("1n discussing the standing 
requirement, [the Supreme Court of Alaska] has stated that an Alaska court has no subject matter 
jurisdiction unless the lawsuit before it presents an actual controversy involving a genuine relationship 
of adversity between the parties.") 

JOIN DER IN MOTION TO STAY PROCEEDINGS 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 3 of 4 
{ I 0708-101-00274042; I ) 

000082



• .. 

ti) 

< 
-' w 
I-

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [E U.S. Mail on the 0\3 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98 I 0 I 

Kevin Cuddy 
Stoel Rives, LLP 
5 I 0 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

JOINDER IN MOTION TO STAY PROCEEDINGS 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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IN THE sUPERioR couRT FoR THE' STAT~ oii Ai:Xsk1A 
THIRD JUDICIAL DISTRICT AT A~~~b~Gt·;; l: l.? 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

MOTION TO ST A Y DISCOVERY OF COUNT I 

COMES NOW, 716 West Fourth Avenue, LLC ("716"), and hereby moves the 

court to stay discovery with respect to Count I. 

I. Background 

On March 31, 2014, Plaintiff filed a Complaint against the above-captioned 

defendants. The plaintiff filed an Amended Complaint on June 8, 2015. Plaintiff is 

filing this motion to stay discovery concurrently with a motion to dismiss Count I for 

lack of subject matter jurisdiction. 1 

1 Defendant Legislative Affairs Agency ("the Agency") filed a Motion to Stay 
Discovery on May 27, 2015, the same date it filed a Motion to Dismiss Plaintiffs Complaint 
for lack of subject matter jurisdiction. The Court granted the Motion to Stay Discovery on June 
17th. The Agency's Motion to Dismiss is currently pending before the Court. The Court's 
Order staying discovery is attached as Exhibit "A." 
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II. Analysis 

Alaska courts have inherent discretion to stay discovery pending the Court's 

resolution of a dispositive motion.2 716 has filed a dispositive motion seeking to 

dismiss Count I because of lack of subject matter jurisdiction. 

Good cause exists for granting a stay for several reasons. First, if the motion to 

dismiss on subject matter jurisdiction grounds is granted, it would eliminate half of 

Plaintiffs complaint against 716, thereby eliminating the expense of discovery and the 

use of judicial resources resolving discovery disputes. Of note, 716 anticipates 

producing and receiving a fairly voluminous amount of discovery germane to Count II 

given the nature of the Plaintiffs claims and number of defendants named in the 

action.3 716, which has apparently been named in both counts, is not requesting a stay 

of discovery in Count II. 

Second, the motion to dismiss on subject matter jurisdiction grounds raises issue 

of law that do not require additional discovery. It is hard to conceive a scenario 

whereby Plaintiff would require discovery to establish either injury-interest or citizen-

2 Karen L. v. State Dep't of Health & Soc. Servs., Div. of Family & Youth Sers., 953 
P.2d 871, 879 (Alaska 1996); Gettings v. Bldg Laborers Local 310 Fringe Benefits Fund, 349 
F.3d 300, 305 (61

h Cir. 2003). 
3 716 has already discovered to the Plaintiff approximately 300 pages of material. 
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taxpayer standing. As the Alaska Supreme Court has held, "[ w ]hether a party has 

standing to sue is a question oflaw."4 

Finally, a stay of discovery will not unfairly prejudice either party. With trial 

anticipated to take place in August I 5, 20 I 6, all parties will have ample time to meet 

discovery deadlines and conduct discovery should the court deny the motion to dismiss. 

Accordingly, a stay of discovery is appropriate under the court's inherent authority. 

The request in this case mirrors the requests made by the Defendant, the State of 

Alaska, in Law Project for Psychiatric Rights, Inc. v. State, where the State argued that 

a stay of discovery was appropriate pending the dispositive motion for lack of standing 

because the "motion raise[ d] pure questions of law which discovery [was] not needed to 

resolve."5 The superior court stayed discovery pending its decision on the motion for 

judgment on the pleadings, ultimately finding that the Plaintiff failed to assert interest-

injury standing and failed to establish citizen-taxpayer standing.6 

III. Conclusion 

For all the above reasons, 716 moves this court to grant its motion to stay 

discovery of Count I until the Court resolves its pending Motion to Dismiss Count I. 

4 Keller v. French, 205 P.3d 299, 302 (Alaska 2009). 
5 239 P.3d 1252, 1254 (Alaska 2010) 
6 Id. 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile IXJ U.S. Mail on the _J3._ day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN.& MASON 

By:~~ 
Heidi Wyckoff 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

RECEIVED 
JUN 1 8 2015 

ASHBURN & MASON 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGJSLA TIVE 
AFFAIRS AGENCY, and CIUTERJON 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-l 5-05969CI 

~ 
[PRQP08EDJ ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS 

AGENCY'S MOTION TO STAY DISCOVERY 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's (the 

"Agency") Motion to Stay Discovery, any opposition and/or responses thereto, and being 

duly advised in the premises, this Court finds and ORDERS as follows: 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY DISCOVERY 
A LASKA BUILDING, INC. v. 716 WEST FOURT/I A VENUE. llC, et al., Case No. 3AN- I 5-05969CI 
Page 1 of3 
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On March 31, 2015, Plaintiff Alaska Building, Inc. ("Plaintiff'), filed a Complaint 

for Declaratory Judgment and Specific Performance (Complaint) against Defendants 716 

West Fourth Avenue LLC, Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects, the 

Agency, and Criterion General, Inc. On May 27, 2015, the Agency filed a Motion to 

Dismiss Plaintiffs Complaint for lack of interest injury and citizen-taxpayer standing. 

The motion is currently pending before this Court. 

Good cause exists for granting a stay because (I) the motion, if granted, would 

dispose of the entire case against the Agency, thereby eliminating the expense of 

discovery and the use of judicial resources resolving discovery disputes; (2) the motion 

raises issues of law that do not require additional discovery; and (3) the motion was tiled 

sufficiently in advance of current discovery deadlines such that a stay will not unfairly 

prejudice any party. Accordingly, a stay of discovery is appropriate under the court's 

inherent authority. 

IT IS TI-IEREFORE ORDERED that Defendant 

Motion to Stay Discovery is GRAN'l"ED) /?i- M M 11,L 

DATED this l °1t-. day of_fiJ&-- ,2015. 

I ccrlify lhal on__JJJ_1 IS- a cuµy 
of the following wa maile faxed/ hand-delivered 

lo each 9f lhe follgwiQ~a their a,dd~es ~~c .. 
rccord6£1Q>12.'.i bo-tJ" e.t/) /.fr. -~ lWt n::ion 
Jku?1t..I Q i.urio .&\all<>. lti · ark. Scheer 
Kw~vi D 1 Jd1-~ I O 1n1£iic11Ju reu 

AdminiH~liv;:Assislanl //- :.I 

[PROPOSED] ORDER GRANTfNG LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY DISCOVERY 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LlC, et al., Case No. 3AN-15-05969CI 
Page 2 of3 

Exhibit A 
Page 2 of 2 
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IN THE SUPERIOR COURT FOR THE STATE'OF-At,A:S.K:'A 
"'.. . . . ·- ~- .. . 11 ,. . . :;: ..... 

THIRD JUDICIAL DISTRICT AT ANCHORAGE. '. 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

I_. _ 1, 

Case No.: 3AN-15-05969 CI 

MOTION TO DISMISS COUNT I 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves this court to dismiss Count I for lack of subject 

matter jurisdiction. The Plaintiff lacks both interest-injury standing and citizen-

taxpayer standing. 

I. PROCEDURAL BACKGROUND 

On March 31, 2015, the Plaintiff filed a two count complaint against the above-

listed defendants. Count I challenges the legality of the Legislative Information Office 

Project (the "Project") lease under Alaska Statute 36.30.83(a). Count II alleges 

damages caused to the Plaintiffs building during the construction process. 

On May 27, 2015, the Legislative Affairs Agency (the "Agency") moved this 

court to dismiss Count I for lack of subject matter jurisdiction pursuant to Civil Rule 

{I 0708-101-00269609;4) Page I of 12 
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l 2(b )( 1). 1 The Agency argues Plaintiff lacks both interest-injury and citizen-taxpayer 

standing to challenge the legality of the Project under Count I. In the absence of a 

dismissal, the Agency argues severance of the counts is appropriate. 2 

Plaintiff filed an Amended Complaint on June 8, 2015, attempting to bolster its 

negligence claims under Count II and specifically listing all defendants as parties to 

Count 11.3 The Plaintiff then filed an opposition to the Agency's motion to dismiss on 

June 12, 2015. 

While unclear from the original and amended Complaints, according to the 

Plaintiffs Opposition, the Plaintiff has named 716 as a defendant for both Count I and 

Count 11.4 Indeed, the Agency's Motion to Dismiss made clear that the Agency 

believed it was "the only defendant with respect to the first count of the Complaint."5 

Only in the Opposition does the Plaintiff allege for the first time that it is seeking 

punitive damages "against 716 for entering into the illegal LIO Lease." 6 

This motion is filed in response to that clarification. In the event that Plaintiff 

has actually contemplated 716 as a properly named Defendant in Count I, Defendant 

1 See Agency's Motion at I. 
2 Id. at 12. 716 takes no position on severance at this time. 
3 See Plaintiff's Opposition to Motion to Dismiss or Sever. 
4 Id. at 3-4, 9; 
5 See Agency's Motion to Dismiss at 3. 
6 Plaintiffs Opposition to Motion to Sever at 9; See Comp!. '11'11 31 E. 
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716 hereby moves the court to dismiss Count I for lack of subject matter jurisdiction 

pursuant to Civil Rule 12(b)(l) and 12(h)(3).7 

II. STANDARD FOR DECISION 

This Court does not have subject matter jurisdiction over Count I as the Plaintiff 

cannot establish standing. The "basic requirement for standing in Alaska is adversity."8 

Courts in Alaska recognize "two general types of standing sufficient to meet the 

adversity requirement-interest-injury standing and citizen-taxpayer standing."9 The 

fundamental question raised by both forms of standing is "whether the litigant 1s a 

proper party to seek adjudication of a particular issue." 10 As the Plaintiff cannot 

establish either form of standing, dismissal of Count I is warranted. 

III. ARGUMENT 

a. Plaintiff has failed to establish interest-injury standing. 

In order to establish interest-injury standing, a plaintiff must demonstrate a 

controversy exists, a "sufficient personal stake" in the outcome of that controversy, and 

"an interest which is adversely affected by the complained-of conduct." 11 While the 

degree of injury need not be great-an "identifiable trifle" is sufficient-a showing of 

some injury is required. 12 The Alaska Supreme Court and the United States Supreme 

7 Civil Rule 12(b)(I) & 12(h)(3). 716 reserves the right to raise any and all motions to dismiss Count II 
or move for dismissal on any additional grounds of Count I should the court rule in Plaintiff's favor. 

8 Trustees for Alaska v. State, 736 P.2d 324, 327 (Alaska 1987). 
9 Law Project for Psychiatric Rights, Inc. v. State, 239 P.3d 1252, 1255 (Alaska 2010). 
10 Trs. for Alaska, 736 P.2d at 327 (quoting Moore v. State, 553 P.2d 8, 23 n. 25 (Alaska 1976)). 
11 Keller v. French, 205 P.3d 299, 304 (Alaska 2009). 
12 Id. at 304-305. 
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Court have "consistently held that a plaintiff raising only a generally available grievance 

about government ... and seeking relief that no more directly and tangibly benefits him 

that it does the public at large - does not present a controversy." 13 

A plaintiff must have sufficient personal stake in the outcome of the controversy 

to establish interest-injury standing. 14 For instance, in Larson v. State, Dept. of 

Corrections, an inmate sought injunctive and declaratory relief on a claim that the 

prison's own revised visitor application policies relating to minors violated his state 

constitutional right to rehabilitation because it was more restrictive than administrative 

regulations governing visitation. 15 The Alaska Supreme Court found that because 

Larson was an inmate with children who continued to be subject to the contested 

visitation policies, he demonstrated a sufficient personal stake in the outcome of the 

controversy to establish interest-injury standing. 16 

In addition to a showing of sufficient personal stake in the outcome of the 

controversy, a plaintiff must also demonstrate an actual injury. In Keller v. French, the 

Alaska Supreme Court held that State legislators did not have interest-injury standing to 

sue other legislators, a permanent legislative committee, and an independent 

investigator. 17 The plaintiff legislators had sued alleging a state constitutional "fair and 

just treatment clause" violation based on the governor's dismissal of the Public Safety 

13 lamb v. Obama, No. S-15155, 2014 WL 1016308, at *1 (Alaska Mar. 12, 2014)(citing Lamb v. 
Defenders of Wildlife, 504 U.S. 555, 573-574 (1992)). 

14 Larson v. State, Dept. a/Corrections, 284 P.3d I, 12 (Alaska 2012). 
IS Id. 
16 Id. at 12. 
17 Keller, 205 P.3d at 299. 
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Commissioner. The Court held the plaintiff legislators had failed to identify how the 

investigation was likely to cause them any sort of harm and therefore dismissed the 

claim for lack of injury. 18 

In the present matter, despite having filed three pleadings, the Plaintiff has not 

been able to articulate something beyond a generally available grievance about Alaska 

procurement law. With respect to Count I, Plaintiff alleges the Project is illegal 

"because it is neither a lease extension, nor at least 10% below market rent as required 

by AS 36.30.083(a)." 19 Like the unsuccessful Plaintiffs in Keller, the Plaintiff has been 

unable to articulate a plausible injury to its own interests.20 

The Plaintiff claims entitlement to relief under Count I to "invalidate or reform 

the LIO Lease to 10% less than market rent and award [Plaintiff] 10% of any cost 

savings."21 According to the Plaintiff, it is this claim for 10% of any cost savings that 

specifically gives it interest-injury standing.22 The mere fact that the Plaintiff has 

requested monetary damages for the act of raising this generalized grievance does not in 

itself create a "sufficient personal stake in the outcome of the controversy to ensure the 

requisite adversity.',n Plaintiff does not seek compensation because he has been 

injured; rather, Plaintiff seeks compensation simply for enrichment purposes. A finding 

that the Plaintiff "has interest-injury standing because of its claim for 10% of any cost 

18 /d. 
19 Plaintiff Opposition at 6. 
2° Keller, 205 P.3d at 305 (Alaska 2009). 
21 Id. 
22 /d. 
23 Larson, 284 P.3d at 12. 
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savings" actually incentives plaintiffs to bring generalized grievances, which are exactly 

the types of claims the interest-injury standing requirement is intended to bar. 

As the Plaintiff has failed to prove that it has sustained an injury or demonstrated 

a genume controversy, the court should find that Plaintiff lacks interest-injury 

standing. 24 

b. Plaintiff has failed to and cannot establish citizen-taxpayer 
standing. 

In addition to lacking interest-injury standing, the Plaintiff lacks citizen-taxpayer 

standing to bring Claim I. "[T]axpayer-citizen standing cannot be claimed in all cases 

as a matter ofright."25 In order for the Plaintiff to successfully rely on citizen-taxpayer 

standing, he must establish not only that the case is of public significance, but also that 

he is the appropriate plaintiff to bring suit.26 The Supreme Court in Keller noted the 

following are inappropriate plaintiffs: a "sham plaintiff' with no true adversity of 

interest, a plaintiff incapable of competently advocating his or her position, and "when 

there was another potential plaintiff more directly affected by the challenged conduct 

who had sued or was likely to sue."27 

The Supreme Court in Keller went on to state that is the more appropriate 

plaintiffs ability to bring suit, rather than their intention to do so, that is the key 

24 Keller, 205 P.3d at 304. 
25 Trustees for Alaska v. State, 736 P.2d 324, 329 (Alaska 1987) 
26 td. 
27 Keller, 205 P.3d at 302. 

MOTION TO DISMISS COUNT I 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

{ I 0708-101-00269609;4} 
Page 6of12 

000096



0 "' c ,., 
z "' Cl) 

0 
0 " 0 

" "' - "' Vl w 0,...: 
< !::: U'\ 0 

::> a- a-

l "' a-
"' 

w < ~ ::> 

~ 
a: z ~ u. w w < >- > .... 
~<(<(. 
c{ z w 

z ...J ~ ~ -

I- " ~ ct "' 0..,. 
~ I , 

J u "' 
z " 

o'.I " <( r-1 "' " I "' 0 a-
Vl .... 

< w 
I-

inquiry.28 The fact that "individuals who are more directly affected have chosen not to 

sue despite their ability to do so does not confer citizen-taxpayer standing on an 

inappropriate plaintiff. "29 

i) The Plaintiff is akin to a "sham plaintiff." 

In the present case, the Plaintiffs motives in bringing Claim I appear to be 

wholly fueled by a desire to seek an arbitrary amount of damages for personal 

enrichment purposes.30 While it is unclear why the Defendant believes himself entitled 

to I 0% of any cost savings or punitive damages, as he has alleged against 716, there is 

nothing in the pleadings to indicate the Defendant would bring the suit but for these 

potential damages. Indeed, excluding the negligence claims contained in Count II, the 

Defendant has not shown any particularized interest that is adverse to the Project. 

Neither the location of Plaintiffs building, nor the fact Plaintiff is alleging negligence 

damages related to the construction changes this analysis. The specific grievances 

alleged in Count I are not particularized to the Plaintiff any more than any other tax-

payer. 

The notion that the Plaintiff is motivated by personal enrichment is further 

supported by the addition of 716 to Count I. It would appear that the Plaintiffs only 

28 Id. at 303. 
29 Id. 
3° Compare to Trustees for Alaska, 736 P.2d at 330. 
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reason for naming 716, an entity which has nothing to do with the formation of Alaska 

Legislative Procurement procedures, to Count I is to seek "punitive damages."31 

ii) The Plaintiff is incapable of competently advocating his 
positions. 

Even if this was an issue of public significance, this particular Plaintiff appears 

incapable of competently advocating his position. The Plaintiff has created a website 

regarding the lawsuit with a separate section devoted to "Media Coverage"32 with links 

to articles detailing Plaintiffs questionable motivation for filing the lawsuit. 33 Included 

on the site is a self-serving "News Release" referencing an Open Letter that Plaintiff 

delivered to the Governor urging him to "investigate this blatant corruption that appears 

to be a crime."34 In this May 1, 2105 letter to the Governor, Plaintiff claims that a 

"[Class C felony] crime appears to have been committed[,]" but proceeds to state "I 

don't know who is guilty of this crime."35 Plaintiffs inability to determine who exactly 

he is opposing, as evidenced by his misguided inclusion of 716 in Count I, and what 

31 Amended Complaint at p.6. 
32 Available at http://gottsteinlaw.com/ AkBldgv7 I 6W4thAve/ AkBldgv7 I 6W4thA veLLC.htm. 
33 See "Lawsuit Challenges Expensive State Lease for Anchorage Legislative Building," Alaska Dispatch 

News, March 31, 2015, available at http://www.adn.com/article/20150331/lawsuit-challenges-expensive-state­
lease-downtown-legislative-building. 

34 See "Governor Walker Called on to Line Item Veto Anchorage Legislative Information Office 
Appropriation and Request a Criminal Investigation." May 4, 2015, News Release, available at 
http://www.adn.com/article/20150331/lawsuit-challenges-expensive-state-lease-downtown-legislative­
building 
35 See "Governor Walker Called on to Line Item Veto Anchorage Legislative Information Office 
Appropriation and Request a Criminal Investigation." May 4, 2015, News Release, available at 
http://www.adn.com/artic le/201503 3 I /lawsuit -cha I lenges-ex pensive-state-lease-downtown-legislative­
bu ilding 
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crime he's alleging are two examples of this particular Plaintiffs inability to 

competently advocate this issue. 

iii) The decision of more appropriate potential plaintiffs not to sue 
does not give citizen-taxpayer standing to this Plaintiff. 

In Ruckle v. Anchorage School District, the Alaska Supreme Court affirmed the 

trial court's ruling that the plaintiff lacked citizen-taxpayer standing to dispute a public 

procurement determination and related regulations.36 The Alaska Supreme Court 

concluded that a taxpayer who sought to challenge the school district's bidding process 

for transportation contracts was not the most appropriate plaintiff to bring suit. The 

Court found that the former provider of transportation for the school district, who 

unsuccessfully bid on the contract, and who filed a nearly identical suit prior to Ruckle 

was a more appropriate plaintiff to file suit challenging the State Procurement Code.37 

Even were this court to determine the Project should have been competitively bid 

on, Plaintiff has yet to establish that it would be an appropriate plaintiff to challenge the 

lease. The court in Ruckle expressly rejected the argument that members of the public 

are appropriate litigants for challenging the application of the State Procurement Code 

merely on the basis of being taxpayers. 38 The Plaintiff was not, and has never indicated 

it would be, a potential lessor of the Legislative Information Office. The Plaintiff is 

36 Ruckle v. Anchorage Sch. Dist., 85 P.3d 1030, 1034 (Alaska 2004) 
37 Id.; See also lak/oey, Inc. v. Univ. of Alaska, 157 P.3d 1041, 1049 (Alaska 2007)(holding that an 
unsuccessful bidder on a state university contract for a deionization system was an interested party with 
standing to protest the university's award of the contract to lowest bidder, even though the unsuccessful 
bidder was not the next lowest bidder on the contract. The unsuccessful bidder was therefore entitled to 
an administrative hearing under the general procurement code and the University's own regulations.) 
38 Ruckle, 85 P.3d 1035. 
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therefore without the "enormous economic incentive" to bring suit and raise State 

Procurement Code challenges if it had indeed lost out on a bid for the lease.39 The fact 

that no such entity has decided to bring a challenge to the lease extension does not 

confer citizen-taxpayer standing on Plaintiff.40 

It is noteworthy that Plaintiff has yet to identify how it was m any way the 

appropriate plaintiff to bring suit against 716. Under AS 36.30.020, "[t]he legislative 

council adopts and publishes procedures to govern the procurement of supplies, 

services, professional services, and construction by the legislative branch."41 The lease 

extension was authorized under AS 36.30.083, which foregoes a competitive re-

procurement process as long as the criteria contained in the statute are met. As Plaintiff 

is aware, the Project was approved unanimously by the legislative council. Having thus 

determined that the lease was in its best interests, the legislative council's decision then 

was ratified by the full legislature.42 

For the reasons stated above, this Plaintiff lacks citizen-taxpayer standing to 

pursue Claim I. 

39 Id. at 1037. 
40 See Keller, 205 P.3d at 303; law Project/or Psychiatric Rights, 239 P.3d at 1255-56. 
41 See AS 36.30.020(emphasis supplied.) 
42 See lamb v. Obama, No. S-15155, 2014 WL 1016308, at *2 (Alaska Mar. 12, 2014)(holding that the 
Alaska Supreme Court lacked jurisdiction to hear Plaintiff's claim regarding President Obama 's 
eligibility and qualifications for president. Voting procedures for presidential elections were already 
established in 3 U.S.C. §,et. seq. and the court was inclined to refrain from involving itself in "questions 
beyond its scope." 
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IV. CONCLUSION 

Because Plaintiff lacks both interest-injury standing and citizen-taxpayer 

standing to challenge the legality of the Project, this Court should dismiss Count I 

against 716. This court should thus also find that Plaintiffs claim against 716 in Count 

I should be dismissed for lack of subject matter jurisdiction. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:_-+-9____..l&'--------
Jefffey W. Robinson 

DATED: 

Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile IZ] U.S. Mail on the '23 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 
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IN THE SUPERIOR COURT FOR THE STA TE b~L~i;l~~j:·: 
THIRD JUDICIAL DISTRICT AT AN€HeAAGE P:; J: t, 1 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

I,, ;, . '~ I\ , I . 

Case No.: 3AN- l 5-05969 Civil 

AFFIDAVIT OF 716 WEST FOURTH A VENUE, LLC'S CIVIL RULE 56(0 
REQUEST FOR ADDITIONAL TIME TO RESPOND TO PLAINTIFF'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case and submit this 

affidavit in support of716 West Fourth Avenue, LLC's Request for Additional Time to 

Respond to Plaintiffs Motion for Partial Summary Judgment (not extension). 

2. I have personal knowledge of all facts described herein and affirm all 

other facts based on my information and belief. 

{ I 0708-101-00274060; I } Page I of 5 
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3. Plaintiff served 716 with a motion for partial summary judgment as to 

Count I on June 12, 2015. 716's response will be due by June 29, 2015. 

4. 716 is filing a dispositive Motion to Dismiss Count I on subject matter 

jurisdiction grounds. This motion is accompanied by a motion to stay discovery, which 

if granted, would put a halt to discovery. If the court were to grant the motion to 

dismiss Count I, no further discovery obligations would remain with respect to Count I. 

If the court grants 716's motion to stay discovery while the subject matter jurisdiction 

motion is pending (as it has the Agency's), discovery would also come to a halt. 

Accordingly, 716 would be under no obligation to gather more information during 

planned discovery, which could then be considered by the court in response to 

Plaintiffs summary judgment motion. 

5. 716 is also filing a joinder in Defendant Legislative Affairs Agency's 

motion to stay proceedings with respect to Count I. Before the Court can proceed to 

address any of Plaintiffs claims on Count I, including the "not extension" partial 

summary judgment claim, the court must consider whether it even has subject matter 

jurisdiction to hear that claim. If the court grants the stay, it wi 11 be unnecessary for 716 

to respond to plaintiffs summary judgment motion with respect to Count I. 

6. In the event all of the above-mentioned motions are denied, Plaintiffs 

motion is still significantly premature. Plaintiff has yet to provide 716 with any 

discovery related to the lease it has deemed "illegal," except what it attached as an 

AFFIDAVIT IN SUPPORT OF CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO RESPOND TO PLAINTIFF'S MOTION 

FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of 5 
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affidavit to the summary judgment motion. (Plaintiff did not file a 12(b )( 6) motion.) 

Plaintiff recently amended its complaint, a response which is due from 716 on 6/22/15. 

716 has had virtually no time to conduct meaningful discovery, including arranging 

depositions or retaining experts. According to the Court's Routine Pretrial Order, the 

final date for parties to serve written discovery is April 11, 2016. The final date to 

depose lay witnesses is May 23, 2016. At best, discovery is in the preliminary stages. 

7. 716 has been diligent in preparing discovery. 716 has already disclosed 

close to 300 pages of documents with respect to Count II to Plaintiff. Moreover, 716 

has spent considerable time in working with counsel for other Defendants, 

communicating with insurers, and drafting case-related pleadings. Plaintiff did not 

clarify its actual theory on 716' s inclusion in the complaint until Plaintiff opposed the 

Agency's Motion to Dismiss on June 12, 2015, simply stating "Punitive damages are 

sought against 716 LLC for entering into the illegal LIO Lease." 

8. It is not feasible for 716 to respond to Plaintiffs motion for partial 

summary judgment at this time. First, as 716 has argued in its motion to dismiss, 

plaintiff lacks both interest-injury and citizen-taxpayer standing to bring suit with 

respect to Count I to begin with. The dispositive motion on subject matter jurisdiction 

should control the remaining litigation. Second, undersigned will be unavailable from 

June 29, 2015-July 14, 2015, and thus lacks time, as he prepares for leave, to 

AFFIDAVIT IN SUPPORT OF CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO RESPOND TO PLAINTIFF'S MOTION 

FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil · 
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sufficiently produce facts necessary to oppose summary judgment within the original 

time frame. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

9Lt\'{l b\i,7\\5 

SUBSCRIBED AND SWORN to before me this ~3 day of June, 2015. 

NOTARY PUBLIC in and for Alaska 
My Commission Expires: \ J l\ l10\q 

I 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile IX] U.S. Mail on the 2.3 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO RESPOND TO PLAINTIFF'S MOTION 

FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
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IN THE SUPERIOR COURT FOR THE STATE OF..-A.L::AS~f'· 

THIRD JUDICIAL DISTRICT AT ANGH0RAGE ;',; .1: L.-: 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

' ' .... __ \.._ .·.1 

::·\•. 
•'I --·--- --

; ; r. J , 
. ~ ' , 

Case No.: 3AN- l 5-05969 Civil 

CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER 
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT 

EXTENSION) 

COMES NOW, Defendant 716 West Fourth Avenue, LLC ("716"), and hereby 

respectfully moves the court to grant additional time to respond to Plaintiffs motion for 

partial summary judgment (not extension). This request is made pursuant to Civil Rule 

56(f), which provides: 

When Affidavits Are Unavailable. Should it appear from the affidavits of a party 
opposing the motion that the party cannot for reasons stated present by affidavit 
facts essential to justify the party's opposition, the court may refuse the 
application for judgment or may order a continuance to permit affidavits to be 
obtained or depositions to be taken or discovery to be had or may make such 
other order as is just. 

{ 10708-101--00273962;2) Page I of6 
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Typically, dismissal motions will be filed early in litigation because they are 

generally decided on the pleadings, whereas summary judgment motions may require 

that parties spend considerable time and effort discovering and developing facts 

necessary for a full presentation, and for this reason parties are provided "a reasonable 

opportunity" to respond. 1 Under Civil Rule 56(c), summary judgment ~'shall be 

rendered forthwith if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, show there is no genuine issue as to any 

material fact and that any party is entitled to a judgment as a matter of law." Plaintiffs 

motion, as described herein, is thus wildly premature under the fabric of the summary 

judgment rule. 

The Alaska Supreme Court has "repeatedly held that 'requests made under Rule 

56(t) should be granted freely because Rule 56(t) provides a safeguard against 

premature grants of summary judgment."2 In order to be granted Rule 56(t) relief, a 

party must I) unambiguously request relief under Rule 56(t), although not necessarily 

mention Rule 56(t); (2) must not have been dilatory during discovery; and (3) must 

provide adequate reasons why additional time is required. 

1 Mitchell v. Teck Cominco Alaska Inc., 193 P.3d 751, 758 (Alaska 2008). 
2 Jd.(citing Hymes v. DeRamus, 119 P.3d 963, 965 (Alaska 2005). 
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First, 716 is making an unambiguous request for Rule 56(f) relief in this motion. 

Second, 716 has not been dilatory with discovery.3 Plaintiff filed its original complaint 

on March 31, 2015, and amended the complaint on June 9, 2015. 716's deadline to 

answer Plaintiffs amended complaint arises today. The court issued its routine pretrial 

order on May 21, 2015. Trial has been scheduled approximately 14 months out, and the 

parties are in the very beginning stages of the discovery process. 4 Plaintiff has served a 

few interrogatories and requests for production, but has not otherwise conducted 

depositions, requested admissions, or otherwise meaningfully engaged in the typical 

course of discovery practice. 

Additionally, 716 filed a potentially dispositive motion to dismiss Count I for 

lack of standing concurrently with this motion, including a request to stay discovery 

until the motion is decided on its merits. 716 strongly believes that the court lacks 

subject matter jurisdiction to adjudicate plaintiffs claim with respect to Count I. 716 

has also concurrently moved the court to stay proceedings until the court rules on the 

subject matter jurisdiction issue. If the court grants the motion to stay discovery and/or 

the motion to stay proceedings, discovery would likewise come to a halt. 

3 See Brock v. Weaver Bros., 640 P.2d 833, 837 (Alaska 1982)(concluding that the court did not 
abuse its discretion in denying Rule 56(t) relief because "approximately three years had elapsed since 
the accident ... [and] no discovery ... had been undertaken"). 

4 716 has already provided Plaintiff with approximately 300 pages of discovery related to Count 
II, and pointed Plaintiff to publically available documents gennane to the lease issue. (The lease was 
publically recorded.) Plaintiff has attached some of the publically related documents in its Motion for 
Partial Summary Judgment (Not Extension). 

CIVIL RULE 56(F) REQUEST FOR ADDITIONAL TIME TO ANSWER PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 
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Third, in the event that the court does not grant the dispositive motion to dismiss 

on subject matter jurisdiction grounds, a continuance is especially appropriate given that 

discovery has not closed (and, in fact, just begun) in this matter. For example, the 

parties have until April 11, 2016 to file written discovery. The parties have not deposed 

a single witness with respect to Count I, retained experts, or done anything else of 

significance in the early stages of discovery. 716 is not requesting an indefinite delay 

to submit evidence to rebut the movant's summary judgment claim. 

Instead, 716 makes the reasonable request that in the event that 716's dispositive 

subject matter jurisdiction motion is disposed of in plaintiffs favor, the motion for 

summary judgment be held in abeyance at least until twenty days after the April 11, 

2016 final date for the parties to serve written discovery. A continuance of this length 

would allow 716 to gather more information during planned discovery. A request for 

Rule 56(f) relief need not state what specific facts further discovery will produce; 

instead, the request will generally be granted ifthe party provides adequate reasons why 

the party cannot produce facts necessary to oppose summary judgment within the 

original time frame. 5 

In Mitchell v. Teck Cominco Alaska Inc., the Alaska Supreme Court held that the 

superior court's failure to grant a request by an employee, as nonmovant for summary 

judgment, for a continuance in order to conduct additional discovery and respond to 

5 Gamble v. Northshore Partnership, 907 P.2d 477 (Alaska 1995). 
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employer's summary judgment motion actually prejudiced the employee, and thus, the 

entry of summary judgment would be vacated and case would be remanded for further 

proceedings on that claim.6 The Court found that the employee's proposed order 

requesting a continuance expressly stated that the court would hold the summary 

judgment in abeyance pending completion of discovery and additional briefing, and set 

a briefing schedule twenty days after the close of discovery. 7 

For these reasons, and for the reasons explained in the attached affidavit of 

counsel, the court should grant 716 a continuance consistent with this motion and the 

attached affidavit of counsel. 

DATED: 

6 193 P.3d 751 (Alaska 2008). 
7 Id. at 758. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:_---'~'--'f!J-____ _ 
Jeffrey W. Robinson 
Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile ~U.S. Mail on the 2 3 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 l 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 
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IN THE SUPERIOR COURT FOR THE STATE Of;i-N;{~~tt~-1 
• 

THIRD JUDICIAL DISTRICT AT ANC~Jj)J~GE'.3 Pli 3: !.. El 

ALASKA BUILDING, INC., an Alaska ) 
' ·, 

I_,' - L 1\ I, : ' -·I,~' f , 

corporation, ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 

Case No.: 3AN-15-05969 Civil 

AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

CERTIFICATE OF SERVICE 

I, Heidi Wyckoff, hereby certify that on June 23, 2015 a copy of the following 

were served U.S. Mail on Blake Call of Call & Hanson, P.C., counsel for Criterion 

General, 413 G Street, Anchorage, Alaska 9950 I 

• Motion to Dismiss Count I; 
• [Proposed] Order Granting Motion to Dismiss Count I; 
• Joinder in Motion to Stay Proceedings; 
• [Proposed] Order Granting Motion to Stay Proceedings; 
• Motion to Stay Count 1 of Discovery; 
• [Proposed] Order Granting Motion to Stay Count I of Discovery; 
• Civil Rule 56 (t) Request for Additional Time to Answer Plaintiffs Motion for 

Partial Summary Judgment (Not Extension); 
• Affidavit of 716 West Fourth Avenue, LLC's Civil Rule 56 (t) Request for 

Additional Time to Answer Plaintiffs Motion for Partial Summary Judgment 
(Not Extension); 

• [Proposed] Order Granting 716 West Fourth Avenue, LLC's Civil Rule 56 (t) 
Request for Additional Time to Answer Plaintiff's Motion for Partial Summary 
Judgment (Not Extension) 
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ASHBURN & MASON, P.C. 
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Alaska Building. Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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LAw. OFFICES OF 

.. ~·~,.)~it_ ff:,~ ·­
IN THE SUPERIOR COURT FOR THE STATE OF AL~SiO,;~L.~.S!IA. 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE .... u,.) Jl'.rC T 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

2H5 jLJN 19 PM I: I 9 

REQUEST FOR ORAL ARGUMENT 
(Motion to Dismiss or Sever) 

Plaintiff, Alaska Building, Inc., requests oral argument on the Legislative Affairs 

Agency's Motion to Dismiss or, in the Alternative, to Sever Claims, the granting of which 

is non-discretionary under Civil Rule 77( e )(2). 

Dated June 19, 2015. 

mes B. Gottstein, ABA # 7811100 

CERTI ICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and 
accompanying proposed order to Kevin M. Cuddy frey W. Robinson, Blake Call, Mark 
Scheer, Daniel T. Quinn and Cynthia L. Du 

JAMES B. GorrsTE•N Dated June 19, 2015. 
406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7688 

FACSIMILE 
(907) 274-9493 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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ALASKA BUILDING, INC., an Alaskan 
corporation, 

Case No.: 3AN- l 5-05969CI 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 
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LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RECONSIDERATION 
(of June 16, 2015 Order Denying Motion for Expedited Consideration of Defendant 

Legislative Affairs Agency's Motion for Stay of Proceedings) 

Pursuant to Civil Rule 77(k)(l)(ii), Defendant Legislative Affairs Agency (the 

"Agency") requests that the Court reconsider its June 16, 2015 order denying Defendant 

Legislative Affairs Agency's Motion for Expedited Consideration of its Motion for Stay 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RECONSIDERATION OF THIS COURT JUNE 16, 2015 
ORDER DENYING THE AGENCY'S MOTION FOR EXPEDITED CONSIDERATION OF ITS MOTION TO 
STAY PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN- I 5-05969CI 
Page I of4 
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• 
of Proceedings. The Court based its denial on its belief that "LAA has not complied with 

ARCP 77(g) 4." The Agency respectfully submits that the Court. appears to have 

overlooked or misconceived the Agency's compliance with Civil Rule 77(g)(4). In the 

alternative, the Agency submits an updated certification to clarify that Mr. Gottstein does 

not oppose expedited consideration of the motion to stay proceedings, but does oppose 

the Agency's request to stay proceedings. 

I. DISCUSSION 

The Court denied the Agency's motion because the Court believed that the 

Agency failed to comply with Rule 77(g)(4) by failing to certify that its counsel had 

conferred with opposing counsel regarding its motion for expedited consideration. Page 

2 of the Agency's motion for expedited consideration states: 

Civil Rule 77(g)(4) Certification: The undersigned counsel certifies that 
he spoke with opposing counsel, Jim Gottstein, on June 12, 2015, about 
whether he would oppose the instant motion. Mr. Gottstein stated that he 
does not oppose this request for expedited consideration, as long as he 
could get expedited consideration of the Agency's motion to dismiss or 
sever. 

During the same conversation, as reflected in an email exchange on June 15 (attached as 

Exhibit A), Mr. Gottstein confirmed that he did oppose the substantive request for a stay 

of the proceedings. The parties were unable to resolve their dispute concerning the 

requested stay of the proceedings because Mr. Gottstein wished to keep the proceedings 

moving and was concerned that the requested stay would hinder that effort. The 

undersigned counsel certifies that the parties were unable to resolve the issues concerning 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RECONSIDERATION OF THIS COURT JUNE 16, 2015 
ORDER DENYING THE AGENCY'S MOTION FOR EXPEDITED CONSIDERATION OF ITS MOTION TO 
ST A Y PROCEEDINGS 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
Page 2 of4 
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• 
the stay of proceedings, but that the request for expedited consideration is unopposed by 

Plaintiff. 

The Agency requested expedited consideration of its motion to stay proceedings in 

an effort to conserve the parties' and the Court's time and resources. The Agency has 

filed a potentially dispositive motion to dismiss Count I of the Complaint on standing 

grounds that will be fully briefed tomorrow. On June 12, 2015 Plaintiff Alaska Building, 

Inc. filed a motion for partial summary judgment with respect to Count I that may be 

rendered f!!OOt if the Agency's motion to dismiss is granted. In light of the fact that 

standing is a threshold issue, the Court should stay the proceedings as to Count I until 

such time that the Court has ruled on the Agency's Motion to Dismiss. The Court 

recently granted the Agency's motion to stay discovery as to Count 1, and the same 

reasons apply to the requested motion to stay proceedings as to Count 1. 

II. CONCLUSION 

For the foregoing reasons, the Agency respectfully requests that the Court 

reconsider its ruling denying the unopposed motion for expedited consideration. 

DATED: June 18, 2015 STOEL RIVES LLI' 

By:...L::,.c:_:.........:::.......;=..:..-1,':.Jr::l;Z>l-_,,l!::..----
KEVIN CUDDY 
(Alaska Bar #081006 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RECONSIDERATION OF THIS COURT JUNE 16, 2015 
ORDER DENYING THE AGENCY'S MOTION FOR EXPEDITED CONSIDERATION OF ITS MOTION TO 
ST A Y PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
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• • 
CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June 18, 2015, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaint if]) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 9810 I 
(Attorneys for Dej!Criterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 

· 360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. dlbla KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 9950 I 
(Co-Attorneys for Dej!Criterion General, 
Inc.) 

I further certify that this document was substantively produced in Times New Roman 13, 
ll>ioH..,.· nee with Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

79278347.1 0081622-00003 
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Cuddy, Kevin M. 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Kevin, 

• 
James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Monday, June 15, 2015 1:08 PM 
Cuddy, Kevin M. 
james.b.gottstein@gottsteinlaw.com 
RE: Motion for Partial Summary Judgment 

I remember saying that if you file a motion for expedited consideration for the stay of proceedings motion, I 
might file a motion for expedited consideration of your motion to dismiss or sever. Would you oppose 
expedited consideration of your motion? 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

---------·-·----·--··-----
From: Cuddy, Kevin M. [mailto:kevin.cuddy@stoel.com] 
Sent: Monday, June 15, 2015 10: 11 AM 
To: James B. Gottstein 
Subject: RE: Motion for Partial Summary Judgment 

Thanks, Jim . 

. From: James B. Gottsteln Tmailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Monday, June 15, 2015 10:10 AM 
To: Cuddy, Kevin M. 
Cc: James. b.gottstein@gottsteinlaw.com 
Subject: RE: Motion for Partial Summary Judgment 

Hi Kevin, 

I don't remember saying I didn't oppose expedited consideration, but if you say I did, I will accept that. Maybe 
it is that l have thought about it and it just doesn't seem like the sort of thing for which expedited consideration 
is warranted. 

In any event, if you remember me saying I wouldn't oppose expedited consideration, Okay. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 

EXHIBIT A I Page I of 2 
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• • e-mail: James.B. Gottstein@ GottsteinLaw.Com 

From: Cuddy, Kevin M. [mailto:kevin.cuddy@stoel.com] 
Sent: Monday, June 15, 2015 10:02 AM 
To: James B. Gottstein 
Subject: RE: Motion for Partial Summary Judgment 

Hi Jim, 

Thanks. I'll take a look. As mentioned during our call on Friday, I plan lo file a motion lo stay proceedings 
later today and a motion for expedited consideration so that the issue is addressed before our opposition to your 
partial summary judgment motion would be due. My understanding is that you do not oppose the motion for 
expedited consideration, but that you do oppose the motion to stay the proceedings. If that's incorrect, please 
let me know ASAP. I'm going to ask the Court to rule on the motion to stay proceedings by June 22. 

Please call me if you have any questions or concerns. 

-Kevin 

Kevin M. Cuddy 
STOEL RIVES LLP I 510 "L" Street, Suite 500 I Anchorage, AK 99501 
Direct: (907) 263-8410 I Fax: (907) 277-1920 
kevin.cuddy@stoel.com I www.stoel.com 

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of 
the intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful. 

------------·--·-----·--·--·-----------·-
From: James B. Gottsteln [mailto:james.b.gottstein@qottsteinlaw.com] 
Sent: Friday, June 12, 2015 4:35 PM 
To: Cuddy, Kevin M. 
Cc: james.b.gottstein@qottsteinlaw.com 
Subject: Motion for Partial Summary Judgment 

Hi Kevin, 

I have this niggling feeling that I didn't get the right Exhibit for the Memorandum in Support of Plaintiffs 
Motion for Partial Summary Judgment (Not Extension), June 12, 2015. It is correct at the link. 

BTW, I didn't really file today to ruin your weekend-I wanted to file so that mine wouldn't be. I won't object 
to a short extension(s); I just want to keep things moving. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

2 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

.-~1..- l''IJ 19 P~1 1 · 11 .rf:.J .... u11 r1 •. 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-15-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO 
DISMISS OR IN THE ALTERNATIVE SEVER CLAIMS FOR MISJOINDER 

Apparently recognizing its lack of standing, as alleged in its original Complaint, 

Plaintiff Alaska Building, Inc. ("Plaintiff') has filed an amended Complaint in an effort 

to salvage some claim against the Legislative Affairs Agency (the "Agency"). The 

amended Complaint fares no better. As to Count I, Plaintiff has no interest-injury 

LAA 'S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER 
ALASKA BUILDING, INC. v. 716 WEST FOURTH A VENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of 10 
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' 
standing because it does not claim to have been harmed by the lease at issue. Plaintiff 

has no citizen-taxpayer standing because it is not the appropriate plaintiff to litigate the 

legality of the lease. As to Count 2, the proposed amended Complaint seeks to add a new 

claim against the Agency, but the amendment is futile and should be dismissed outright. 

The Agency's action of entering into a lease agreement does not render it liable for any 

alleged damage purportedly caused by the lessor, a contractor, or any other third-party. 

Finally, if Count I is not dismissed due to Plaintiffs lack of standing, Count I should be 

severed from Count 2 and Plaintiff should be forced to proceed with that case separately. 

I. PLAINTIFF LACKS INTEREST-INJURY STANDING FOR COUNT 1. 

Plaintiffs entire argument in support of its claimed interest-injury standing is two 

sentences long. 1 Plaintiff claims that it has a personal stake in the outcome of the 

controversy because it is seeking a windfall of I 0% of any savings the Agency obtains if 

the lease is invalidated or reformed.2 That is not, however, the test for interest-injury 

standing. As held in Keller v. French, a plaintiff lacks interest-injury standing when it 

alleges no plausible injury to its own interests. 3 In order to have standing, a Plaintiff 

must have "an interest which is adversely affected by the complained-of conduct."
4 

Plaintiff alleges no such adverse effect and no such injury. It does not claim to have been 

harmed at all by the alleged illegality of the lease. It seeks only a windfall here - not 

1 See Plaintiffs Opposition to Legislative Affairs Agency's Motion to Dismiss or, in the 
Alternative, to Sever Claims for Misjoinder ("Opp.") at 6. 
2 See id. Plaintiff fails to identify any cognizable theory supporting its requested 
windfall. 
3 205 P.3d 299, 305 (Alaska 2009). 
4 Id. at 304 (quoting Alaskans for a Common Language, Inc. v. Kritz, 3 P.3d 906, 9 I 5 
(Alaska 2000)). 
LAA'S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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' 
compensation for any alleged injury. In the absence of an actual injury caused by the 

alleged illegality of the lease, Plaintiff does not have interest-injury standing to litigate 

Count 1. 

II. PLAINTIFF LACKS CITIZEN-TAXPAYER STANDING FOR COUNT 1. 

Plaintiff acknowledges that the Alaska Supreme Court's citizen-taxpayer 

jurisprudence requires that a plaintiff must establish there is no plaintiff more directly 

affected by the governmental action who could bring suit. 5 Surprisingly, however, 

Plaintiff fails to address or even consider any such entity other than the State. Plaintiff 

simply declares that the State, acting through the Attorney General, is unable to bring suit 

against the Agency and therefore Plaintiff must be the appropriate litigant to challenge 

the lease. Not so. As held in Ruckle v. Anchorage School District, which was also a 

dispute involving public procurement determinations, a taxpayer is less directly affected 

than a contractor (or potential lessor, in this instance) who was purportedly deprived of a 

substantial contract by the procurement process. 6 Plaintiff therefore lacks citizen-

taxpayer standing to litigate Count 1 of the Complaint. 

In its opening brief, the Agency explained that it complied with the Alaska 

Legislative Procurement Procedures when it entered into the lease. 7 The Agency also 

explained that the Legislature had made a deliberate decision not to require a competitive 

re-procurement process, contrary to Plaintiffs stated preference. Plain ti ff alleges in its 

5 See Opp. at 7-8. 
6 85 P.3d 1030, 1036-37 (Alaska 2004). 
7 Legislative Affairs Agency's Motion to Dismiss or, in the Alternative, to Sever Claims 
for Misjoinder ("Motion") at 9-12. Plaintiff does not dispute this. 

LAA'S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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Complaint that the lease violates the State Procurement Code because it failed to comply 

with the "normal competitive procurement process" and did not meet certain conditions 

that would excuse compliance with that process.8 Even assuming that Plaintiff is correct 

that a competitive procurement process was required here, which it is not, the resulting 

process would have no direct effect on Plaintiff. Instead, some other potential lessors -

not Plaintiff - may have been able to secure the lease as part of the competitive re-

procurement process. It is those potential lessors who would be more directly affected 

and may have standing to bring a claim (as in Ruckle). Plaintiff does not address these 

potential lessors at all, even though this was the principal argument in the Agency's 

opening brief. As the Agency explained in its opening brief, there is no indication that 

there is anything limiting these potential lessors from bringing suit.9 Plaintiff does not 

dispute this. "That individuals who are more directly affected have chosen not to sue 

despite their ability to do so does not confer citizen-taxpayer standing on an inappropriate 

plaintiff." 10 Accordingly, Plaintiff is an "inappropriate plaintiff' and lacks citizen-

taxpayer standing to bring Count I challenging the application of the State Procurement 

Code. 

III. PLAINTIFF'S PROPOSED AMENDED COMPLAINT AGAINST THE 
AGENCY FOR COUNT 2 SHOULD BE DISMISSED AS FUTILE. 

In an effort to avoid complete dismissal of its action, Plaintiff has now named the 

Agency as a defendant in Count 2 - its negligence claim - by alleging that "[b ]y entering 

8 Complaint ~~] 17-21. The proposed amended Complaint makes no change to these 
allegations. 
9 See Motion at 12. 
1° Keller, 205 P.3d at 303. 

LAA'S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER 
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' 
into the LIO Project, 716 LLC and [the Agency] caused the damage to the Alaska 

Building." 11 This Court should reject Plaintiff's amended complaint as a futile attempt to 

impose negligence liability on a lessee for the conduct of others. 12 

Plaintiff appears to allege that the Agency caused negligent construction damage 

to Plaintiffs property simply by virtue of signing a lease with the lessor, even though 

Plaintiff does not allege that the Agency had any role in the construction. The Agency, as 

·lessee, owes no duty to Plaintiff for damage allegedly caused by others who were hired 

by the lessor and owner of the building: 716 LLC. 13 Plaintiff alleges that the damage to 

his property resulted from (1) the negligent design, (2) management, or (3) construction 

(or some combination thereof) of the project. 14 Plaintiff does not, however, allege that 

the Agency did any of those things. Instead, Plaintiff alleges that defendant Koonce 

Pfeffer Bettis, Inc., was the architect for the project (i.e., the design). 15 Plaintiff alleges 

that defendant Pfeffer Development, LLC, was the project manager for the project (i.e., 

the management). 16 Plaintiff also alleges that defendant 716 LLC was the owner and 

lessor of the building, was obligated to maintain the party wall and not damage the 

11 Proposed amended Complaint ii 31. 
12 See Fomby v. Whisenhunt, 680 P.2d 787, 790 (Alaska 1984) ("That a dispositive 
motion has been filed, but not decided, should be grounds for denying amendment where 
the amendment is seen as a 'futile gesture' or as an attempt to plead around an obvious 
legal roadblock." (internal footnote omitted)). The Agency reserves its right to seek 
dismissal of this amended Complaint pursuant to Civil Rule l 2(b )( 6) if the amendment is 
not dismissed outright. 
13 Restatement (Second) of Torts § 362; Restatement (Second) of Torts §421 (lessor of 
land, who hires contractor to make repairs, is liable for independent contractor's 
negligence). 
14 Proposed amended Complaint ii 28. 
15 Id. ii 24. 
16 Id. ii 25. 

LAA'S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER 
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' 
Alaska Building through work impacting it, and that 716 LLC hired a general contractor, 

defendant Criterion General, Inc., to complete the project (i.e., the construction). 17 

Plaintiff cannot avoid dismissal of his claim simply by asserting that the Agency's 

willingness to enter into a lease somehow caused property damage when there are no 

allegations that the Agency played any role in any of the underlying activity. 

Plaintiff does not, for example, allege that the Agency is vicariously liable for the 

actions of the other defendants because Plaintiff could not, consistent with the 

requirements of Civil Rule 11, assert that the Agency "retained control" of some 

independent contractor. 18 Plaintiff does not allege that the Agency took any affirmative 

actions to hire, supervise, control or manage the contractor or any other party involved in 

the remodel. Plaintiff does not allege that the Agency so much as swung a hammer in 

connection with the remodel. In fact, Plaintiff quotes an Access, Indemnity, and 

Insurance Agreement stating that Criterion has a duty to indemnify and hold harmless the 

Plaintiff from all damages or losses resulting from the negligent performance of "the 

contractor, any subcontractor, [or] anyone directly or indirectly employed by any of 

them." 19 Plaintiff does not allege that the Agency is Criterion's subcontractor or 

employee. The Agency, as a lessee, cannot be held liable for damage allegedly caused by 

17 Id. "il"il 16, 23, 26, 29. 
18 Moloso v. State, 644 P.2d 205, 210-11 (Alaska 1982). 
19 Complaint at 'i[l6. 
LAA 'S REPLY IN SUPPORT OF MOTION TO DISMISS OR SEVER CLAIMS FOR MISJOINDER 
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' 
the other defendants when there are no allegations that the Agency hired, managed, or 

supervised any ofthem.20 

Not only does the Agency, as a lessee, not owe a duty to Plaintiff, but Plaintiff has 

failed to allege the requisite causal connection. Plaintiff does not allege that the 

Agency's signing of the lease agreement was negligent or that the Agency owed (or 

breached) any specific duty to Plaintiff. Plaintiff fails to allege that the Agency's alleged 

negligence was a legal cause of Plaintiffs harm. 21 Under Alaska law, to make out a 

claim for relief based on negligence there must be a "reasonable close causal connection 

between the conduct and the resulting injury." 22 Negligent conduct will be a "legal 

cause" of a plaintiffs injury if the negligent act was more likely than not a substantial 

factor in bringing about the injury. 23 Here, however, no negligent act by the Agency is 

alleged. Further, Plaintiff fails to allege that the mere act of signing a lease agreement 

was a substantial factor in bringing about the alleged injury, as opposed to the actual 

affirmative conduct that is alleged for the remaining defendants. There is no causal link 

between the Agency's contract and the alleged negligent conduct of any of the other 

defendants. 

20 See also e.g., Guclu v. 900 Eighth Ave. Condominium, LLC, 81 A.D. 3d 592, 593 (N. 
Y. 2011) (lessees were not liable for plaintiffs injuries where they did not hire the 
contractor, or supervise or control the work at the job site that caused the plaintiffs 
injuries); Guzman v. L.M.P. Realty Corp., 262 A.D. 2d 99 (N.Y. 1999) (a lessee is liable 
under a labor law statute only where it can be shown that it was in control of the work 
site, and one test of such control is where the lessee actually hires the general contractor). 
21 See Restatement (Second) of Torts § 430. 
22 Sharp v. Fairbanks North Star Borough, 569 P.2d 178, 181 (Alaska 1977) (quoting 
State v. Abbott, 498 P.2d 712, 725 (Alaska 1972)). 
23 Id. 
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' 
If Plaintiffs claim were allowed to stand, every tenant or lessee could be held 

liable for damage caused during a remodel since the remodel would not have occurred 

"but for" the tenant or lessee's commitment to rent or lease the premises. Plaintiffs 

attempt to add the Agency as a defendant to Count 2 is futile and should be disregarded. 

IV. IN THE ALTERNATIVE, SEVERANCE IS APPROPRIATE HERE. 

If this Court does not grant the Agency's motion to dismiss, Count I should be 

severed from the remainder of the case. Despite Plaintiffs claim that Count 1 is against 

the Agency and Defendant 716 LLC, the two portions of the proposed Amended 

Complaint do not arise out of the same transaction or occurrence and there are no 

common questions of law or fact. 24 Count I concerns the procurement of the lease, while 

Count 2 concerns construction work on the building. Count 1 is statutory in nature, while 

Count 2 is based on common law negligence. It is not enough simply to allege, as 

Plaintiff does, that both Counts relate to the LIO Project. These are fundamentally 

different transactions and occurrences - Count I focuses on the legality of a lease 

procurement while Count 2 relates to tort claims for some later work performed. 

Moreover, Plaintiffs argument that it should not be required to file a separate case 

to proceed against the Agency after this Court severs Claims 1 and 2 fails. When a court 

severs a claim, it preserves the identity of an action, but requires a plaintiff to file a 

separate action to proceed with the severed claim.25 Therefore, the Agency's Proposed 

24 Civil Rule 20(a). 
25 See e.g., Mehlenbacher v. DeMont, 103 Wn. App. 240, 245, 11 P.3d 871 (2000) (after 
holding that the claims arose from different transactions and occurrences and that there 
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' 
Order is proper and this Court should sever Count 1 from Count 2 if the Court declines to 

dismiss Count 1 in its entirety. 

DATED: June 19, 2015. 

STOEL RIVES LLP 

By~~ 
KEVIN CUDDY 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June 19, 2015, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 9950 I 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for DeflCriterion General, Inc.) 

Jeffrey Koonce 
KPB Architects 
500 L Street, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, Inc., dlbla KPB Architects) 

Blake H. Call 
CALL & HANSON, P.C. 
413 G. Street 
Anchorage, AK 99501 
(Attorneys for DeflCriterion General, inc.) 

were no common issues of law or fact, the trial court ordered the claim at issue to be 
severed and the plaintiffs to file a separate action to proceed with the severed claim). 
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I further certify that this document was substantively produced in Times New Roman 13, 
in compliance with Alaska Appellate Rule 513.S(c)(l) and Civil Rule 76(a)(3). 

79191553.2 0081622-00003 
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2 

Mark P. Scheer, ASBA No. 8807153 
3 mscheer@scheerlaw.com 

Scheer & Zehnder LLP 
4 70 I Pike Street, Suite 2200 

Tel: 206-262-1200 
5 Fax: 206-223-4065 

Attorney for Defendant Criterion General, Inc. 
6 

7 
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8 IN THE SUPERIOR COURT OF THE ST ATE OF ALASKA 

9 THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

I 0 ALASKA BUILDING, INC., an Alaska 
corporation, 

I I 

12 

13 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE LLC, 
14 KOONCE PFEFFER BETTIS, INC., d/bla 

KPB ARCHITECTS, PFEFFER 
15 DEFELOPMENT, LLC, LEGISLATIVE 

AFFAIRS AGENCY, and CRITERION 
16 GENERAL, INC., CASE NO. 3AN- l 5-05969CJ 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants. 

DEFENDANT CRITERION GENERAL'S NON-OPPOSITION 
TO DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S 

MOTION TO SEVER CLAIMS FOR MISJOINDER 

Defendant Criterion General, Inc., does not oppose defendant Legislative Affairs 

Agency's Motion to Sever Claims for Misjoinder. 

II 

II 

CRITERION GENERAL'S NON-OPPOSITION TO MOTION TO 
SEVER CLAIMS FOR MISJOINDER - Page I 

18 601 lf160901 

SCHEER & ZEHNDER LLP 
701 PIKE STREET, SUITE 2200 

SEA"ffLE, WA 98101 
P: (206) 262-1200 F: (206) 223-4065 
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• 
DATED this {)'fl"aay of June, 2015. 

SCHEER & ZEHNDER LLP 

By~ua:? 
Mark P. Scheer, ASBA No. 8807153 
mscheer@scheerlaw.com 
Scheer & Zehnder LLP 
70 I Pike Street, #2200 
Seattle, WA 98101 
Tel: 206-262-1200 
Fax: 206-223-4065 
Attorney for Defendant Criterion General, Inc. 

CERTIFICATE OF SERVICE 

I certify under penalty of perjury under the laws of the State of Alaska, that the 

following is true and correct: 

I am employed by the law firm of Call & Hanson, P.C. 

At all times hereinafter mentioned, I was and am a citizen of the United States of 

America, a resident of the State of Alaska, over the age of eighteen ( 18) years, not a party to 

the above-entitled action, and competent to be a witness herein. 

On the date set forth below I served the documents io which this is attached, in the 

manner noted on the following persons: 

PARTY /COUNSEL DELIVERY INSTRUCTIONS 
Counsel for Plaintiff ( x) Via U.S. Mail 
James B. Gottstein ( ) Via Legal Messenger 
Law Offices of James B. Gottstein ( ) Via E-Mail 
406 G Street, Suite 206 ( ) Via Overnight Mail 
Anchorage, AK 99501 

CRITERION GENERAL'S NON-OPPOSITION TO MOTION TO 
SEVER CLAIMS FOR MISJOINDER - Page 2 SCHEER & ZEHNDER LLP 

701 PIKE STREET, SUITE 2200 
SEATfLE, WA 98101 

P: (206) 262-1200 F: (206) 223-4065 
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3 

4 
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6 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

PARTY /COUNSEL DELIVERY INSTRUCTIONS 
Counsel for Defendant ( x) Via U.S. Mail 
716 West Fourth Avenue LLC ( ) Via Legal Messenger 
Jeffrey W. Robinson ( ) Via E-Mail 
Ashburn & Mason P.C. ( ) Via Overnight Mail 
1227 W. 9th Avenue, Suite 200 
Anchorage, Alaska 99501-5914 

Counsel for Defendant (X) Via U.S. Mail 
Pfeffer Develo12ment, LLC ( ) Via Legal Messenger 
Cynthia L. Ducey ( ) Via E-Mail 
Delaney Wiles ( ) Via Overnight Mail 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 

Counsel for Defendant ( x) Via U.S. Mail 
Legislative Affairs Agencx ( ) Via Legal Messenger 
Kevin M. Cuddy ( ) Via E-Mail 
Stoel Rives LLP ( ) Via Overnight Mail 
510 L Street, Suite 500 
Anchorage, AK 99501 

Counsel for Defendant ( x) Via U.S. Mail 
Koonce Pfeffer Bettis, Inc. d/b/a ( .) Via Legal Messenger 
KPB Architects ( ) Via E-Mail 
Daniel T. Quinn ( ) Via Overnight Mail 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, Alaska 99501 

,, 
DATED this t{)1

h day of June, 2015, at Anchorage, Alaska. 

JllWvzv Vh4/d-
Mona Schultz, Legal Secretary 

CRITERION GENERAL'S NON-OPPOSITION TO MOTION TO 
SEVER CLAIMS FOR MISJOINDER- Page 3 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN- l 5-05969CI 

1J 
IPROPOSEDJ ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS 

AGENCY'S MOTION TO STAY DISCOVERY 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's (the 

"Agency") Motion to Stay Discovery, any opposition and/or responses thereto, and being 

duly advised in the premises, this Court finds and ORDERS as follows: 

[PROPOSED) ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY DISCOVERY II 
ALASKA BUILDING, INC. v. 716 WEST FOURT/I AVENUE, LLC. et al., Case No. 3AN-l 5-05969CI 
Page I of3 
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On March 31, 2015, Plaintiff Alaska Building, Inc. ("Plaintiff'), filed a Complaint 

for Declaratory Judgment and Specific Performance (Complaint) against Defendants 716 

West Fourth Avenue LLC, Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects, the 

Agency, and Criterion General, Inc. On May 27, 2015, the Agency filed a Motion to 

Dismiss Plaintiffs Complaint for lack of interest injury and citizen-taxpayer standing. 

The motion is currently pending before this Court. 

Good cause exists for granting a stay because (I) the motion, if granted, would 

dispose of the entire case against the Agency, thereby eliminating the expense of 

discovery and the use of judicial resources resolving discovery disputes; (2) the motion 

raises issues of law that do not require additional discovery; and (3) the motion was filed 

sufficiently in advance of current discovery deadlines such that a stay will not unfairly 

prejudice any party. Accordingly, a stay of discovery is appropriate under the court's 

inherent authority. 

IT IS THEREFORE ORDERED that Defendant 

Motion to Stay Discovery is GRANTED) ~ M M 4"'tL. 

DA TED th;s \'If, day of~· 2015. 

I certify that on (, \ 11' IS- iJ wµy 
of the following wa maile faxed/ hand-delivered 
to each of the followi9~gtheir add!Ees ~ 
record6lfQll2.5 &ot1~ ?ti) /,._-'(,, ' ()~ 
JJclU)1f..l a wri 0 fi,~ [A ark. 54ieer 
~Wi G1JA(;J;/ r~nihio .DuWj 

Admin·~ ativessistant /ft--

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY DISCOVERY 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-I 5-05969CI 
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CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on May 27, 2015, a true and correct copy of the foregoing was served 
via first class mail on: 

James B. Gottstcin, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth A venue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 9810 I 
(Attorneys for DejlCriterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/b/a KPB Architects) 

I further certify that this document was substantively produced in Times New Roman 13, 
in complian Alask Appellate Ruic 513.5(c)(l) and Civil Ruic 76(a)(3). 

en, Litigation Practice Assistant 

79069740. I 0081622-00003 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 

Case No.: 3AN-15-05969CI 

GENERAL, INC., 

Defendants. &l 'vj ( /J0 

.. 
. . 

- [P:lt~!lSE.D] ORDER 6RA~TIN0'EXPEDITED CONSIDERATION 
(of Defendant Legislative Affairs Agency's Motion for Stay of Proceedings) 

The Defendant's Motion for E. xpedited Co.nsideration .:![its Mo~ion for St y of 

b-ovtle10- . t-AJ4 ~ ~ ~­
Proceedings is hereby ~Et1~ . f}/e..C//J 77~) l/-

1.'.f IS FURTHER ORDERED that ai:iy oppesitien te Defendant's Motion for Stay -
of P10ceetliRgs shall be filed and served on or before , 2015. Ally replies 

,will-be due by '2015. .... 

LEGISLATIVE AFFAIRS AGENCY'S [PROPOSED] ORDER GRANTING EXPEDITED CONSIDERATION 
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DA TED at Anchorage, Alaska this /6-faaay of June, 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June 15, 2015, a true and correct copy of the foregoing was served 
via first class mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintifj) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

79226782. I 0081622-00003 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Dej!Criterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/bla KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 9950 I 
(Co-Attorneys for Dej!Criterion General, 
Inc.) 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
7;Jl5 JU;~ 15 PM ~: 28 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN- l 5-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S REPLY BRIEF IN SUPPORT OF ITS 
MOTION TO STAY DISCOVERY 

Plaintiff Alaska Building, Inc. ("Plaintiff') concedes that the Court has broad 

discretion to stay discovery until the pending motion to dismiss is adjudicated. 1 Plaintiff 

1 See Plaintiffs Opposition to Legislative Affairs Agency's Motion to Stay Discovery 
("Opp.") at 1. 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY DISCOVERY 
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• • 
also does not dispute that a stay would prevent the wasting of the parties' and the Court's 

time and effort if the motion to dismiss is granted. Plaintiff also does not assert that any 

discovery is required to address the pending dispositive motion. Instead, Plaintiff raises 

three flawed arguments - with no legal support - for why discovery should not be stayed 

here. The Legislative Affairs Agency ("Agency") addresses each in turn. 

A. Plaintiff Prematurely Disputes the Merits of the Agency's Motion to Dismiss. 

Plaintiff argues that it expects to defeat the Agency's motion to dismiss for lack of 

jurisdiction, and therefore no stay is required. 2 Plaintiff is wrong on the merits, but 

Plaintiff's argument also misses the point. The only issue before the Court here is 

whether discovery should be stayed as against the Agency while this potentially 

dispositive pure legal issue is litigated. Plaintiff's arguments here are essentially 

identical to the arguments rejected in Law Project for Psychiatric Rights v. State. 3 There 

the plaintiff argued that the defendant's standing argument was "unmeritorious" and 

therefore discovery should proceed.4 Here, Plaintiff argues that the Agency's standing 

argument "lacks merit" and therefore discovery should proceed.5 Whether or not the 

Agency's motion is meritorious will be determined shortly, but that issue is independent 

of the current motion to stay discovery. As with Law Project for Psychiatric Rights, this 

Court can avoid the wasting of the parties' time and money (and the Court's resources) in 

2 See Opp. at 4-5. The Agency vehemently disagrees with Plaintiffs assertion that 
Plaintiff has standing, but that issue will be addressed in connection with the briefing on 
the Agency's motion to dismiss. 
3 239 P.3d 1252 (Alaska 2010). Notably, Mr. Gottstein was also counsel for the plaintiff 
in that case and is raising the same discredited argument here. 
4 Id. at 1256. 
5 Opp. at 5. 
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addressing discovery issues that would be irrelevant if the Agency's motion to dismiss is 

granted. That is precisely what happened in Law Project for Psychiatric Rights when the 

motion to dismiss was granted, vindicating the decision to stay discovery there. The 

same rationale applies here and the same result should follow. 

B. Plaintifrs Baseless Suspicion Does Not Justify Wasteful Discovery. 

Plaintiff flatly states its unsupported belief that the lease at issue is the "result of 

corruption" and then insists that the "main purpose" of the motion to stay is to "conceal" 

this alleged "corruption." 6 There are two problems with Plaintiffs argument: first, 

Plaintiff does not even attempt to offer any factual support for its hyperbole and 

conjecture; and second, it is wrong. Plaintiffs only "evidence" in support of its 

"corruption" claim is a letter that Plaintiffs counsel wrote to the Govemor. 7 In other 

words, Plaintiff asserts that there was corruption because Plaintiff said so. The reality is 

that the Agency is seeking this stay of discovery to avoid wasting the parties' time and 

money as well as the Court's resources on potentially unnecessary discovery. This is 

entirely standard when a dispositive motion is pending on a pure legal issue.8 As Plaintiff 

notes, the State is coping with budget difficulties and the Agency would prefer not to 

waste resources unnecessarily on discovery when the Agency's motion to dismiss may 

very well end the case as to the Agency. Plaintiffs unsupported conjecture is no reason 

to compel potentially wasteful and unnecessary discovery. 

6 Id. The Agency categorically denies Plaintiffs fanciful allegations. 
7 See id. at 5 and Exhibit C attached thereto. 
8 Law Project for Psychiatric Rights, 239 P.3d at 1254; Guerrero v. Alaska Haus. Fin. 
Corp., 6 P.3d 250, 253 (Alaska 2000); lythgoe v. Guinn, 884 P.2d 1085, 1086 (Alaska 
1994). 
LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY DISCOVERY 
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• 
C. Plaintiff Will Not Be Prejudiced by a Stay of Discovery. 

Plaintiff fails to articulate how or why it would be unfairly prejudiced by a stay of 

discovery as to Count 1 of the Complaint here. The case has barely begun. Trial is set 

for August 15, 2016 (roughly 14 months away). The final date to serve written discovery 

is April 11, 2016 (roughly 10 months away). Plaintiff speculates that it could potentially 

be prejudiced by a delay if it is required to take some action "at the last minute," but it is 

difficult to imagine how that scenario could occur here where all relevant deadlines are 

many months away. There is plenty of time for the Court to address the Agency's motion 

to dismiss and, ifthat motion is unsuccessful, for Plaintiff to secure whatever discovery it 

needs to prosecute its novel claim. 

In addition, Plaintiff remains free to pursue discovery from the remaining four 

defendants as to Count 2 of the Complaint (regarding alleged physical damage to 

Plaintiffs property), which further diminishes any claimed prejudice here. Plaintiff can 

focus its attention on the one claim where it actually claims to have suffered some injury. 

Avoiding the distraction of discovery concerning the unrelated claim Count 1 would 

likely benefit Plaintiff. 

Finally, Plaintiff speculates that if the motion to dismiss on jurisdictional grounds 

is denied the Agency might file another motion to dismiss for failure to state a claim (and 

might seek to stay discovery). Plaintiffs speculation is no reason to allow potentially 

wasteful discovery to proceed now. Among other things, the Court would always have 

the ability to deny any subsequent request for a stay if it believed that Plaintiff would 

suffer some unfair prejudice from that delay. Here, however, trial is more than a year 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY DISCOVERY 
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• 
away and the case is just getting started. Now is the appropriate time to determine 

whether Plaintiff's suit against the Agency can even proceed before the parties get mired 

in potentially wasteful discovery. 

D. Conclusion 

For the foregoing reasons and those described in the Agency's original motion, the 

Court should stay discovery as to Count 1 of the Complaint. 

DATED: June 15, 2015 

STOEL RIVES LLP 

By:~~ 
KEVIN CUDDY 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June 15, 2015, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Dej7Criterion General, Inc.) 
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Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/bla KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 99501 
(Co-Attorneys for Def/Criterion General, 
Inc.) 
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in complia with aska Appellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN- I 5-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY PROCEEDINGS 

I. INTRODUCTION 

Defendant Legislative Affairs Agency (the "Agency") moves, pursuant to Alaska 

Rule of Civil Procedure 77, to stay proceedings with respect to Count I until this Court 

resolves its pending Motion to Dismiss. A stay is warranted pending resolution of the 
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potentially dispositive standing issue presented by the Agency in its Motion to Dismiss. 

The Agency requests this stay because standing is a threshold issue that should be 

resolved before consideration of the claims' merits, for reasons of judicial economy and 

conservation of party resources, and because the granting of a stay will not prejudice 

Plaintiff Alaska Building, Inc. ("Plaintiff'). 

II. BACKGROUND 

On March 31, 2015, Plaintiff filed a Complaint for Declaratory Judgment and 

Specific Performance (Complaint) against Defendants 716 West Fourth Avenue LLC, 

Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects, the Agency, and Criterion General, 

lnc. 1 On May 27, 2015, the Agency filed a Motion to Dismiss Count 1 of Plaintiffs 

Complaint for lack of standing.2 Along with its Motion to Dismiss, the Agency filed a 

motion to stay discovery as to Count 1 in light of the pending potentially dispositive 

motion to dismiss. The Agency noted that allowing discovery to proceed as to Count 1 

could well be a waste of the parties' and the Court's time and resources if the Court 

determined that Plaintiff lacked standing to bring its claim in Count 1. Both motions are 

currently pending before this Court and will be ripe for decision shortly. 

On June 12, Plaintiff filed its opposition to the Agency's Motion to Dismiss and 

simultaneously filed a motion for partial summary judgment as to Count I of the 

Complaint. 

1 See Complaint. 
2 In the alternative, the Motion asks this Court to sever Plaintiffs claims for misjoinder as 
the two portions of the Complaint relate to different parties and different claims that have 
no common set of facts. 
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III. ARGUMENT 

This Court should stay proceedings until the Court addresses the standing issue 

raised by the Agency. The Court is authorized to stay proceedings as appropriate. "[T]he 

power to stay proceedings is incidental to the power inherent in every court to control the 

disposition of the causes on its docket with economy of time and effort for itself, for 

counsel, and for litigants."3 

A stay pending a motion to dismiss on standing grounds is especially appropriate. 

Standing is a "threshold matter" that courts must resolve before proceeding to the merits.4 

"The requirem~nt that jurisdiction be established as a threshold matter ... is 'inflexible 

and without exception. "'5 Before this Court can proceed to address any of Plaintiffs 

claims, it should consider whether it even has subject matter jurisdiction to hear those 

claims. 6 Because in the Agency's view, significant obstacles exist as to Plaintiffs 

3 Landis v. N Am. Co., 299 U.S. 248, 254, 57 S. Ct. 163, 81 L. Ed. 153 (1936); see also 
Stone v. Immigration and Naturalization Service, 514 U.S. 386, 411, 115 S. Ct. 1537, 13 1 
L. Ed. 2d 465 ( 1995) ("[W]e have long recognized that courts have inherent power to 
stay proceedings"). 
4 Neese v. Lithia Chrysler Jeep of Anchorage, Inc., 210 P.3d 1213, 1221-22 (Alaska 
2009) (holding that the standing inquiry should always precede class certification); 
Alaskans for a Common Language, Inc., v. Kritz, 3 P.3d 906, 911 (Alaska 2000) 
("Normally we review standing as a threshold issue."); Adams v. Pipeliners Union 798, 
699 P.2d 343, 346 (Alaska 1985) ("the threshold issue to Adam's appeal is whether he 
has standing to bring it"). 
5 Ruhrgas Ag v. Marathon Oil Co., 526 U.S. 574, 577 ( 1999) (quoting Steel Co., v. 
Citizens for a Better Env 't, 523 U.S. 83, 94-95 (1998)); see also Grupo Dataflux c. Atlas 
Global Group, L.P., 541 U.S. 567, 593 (2004)) ("We have ... urged counsel and district 
courts to treat subject matter jurisdiction as a threshold issue for resolution .... " (quoting 
United Republic Ins. Co. v. Chase Manhattan Bank, 315 F .3d 168, 170-71 (2d Cir. 
2003)). 
6 Myers v. Robertson, 891 P.2d I 99, 203 (Alaska I 995) ("In discussing the standing 
requirement, [the Supreme Court of Alaska] has stated that an Alaska court has no 
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standing to challenge the Agency's actions, ample justification exists for this Court to 

stay proceedings as to Count I until it resolves the jurisdictional concern that Plaintiff 

does not have standing to bring its claim against the Agency. 

Imposing a temporary stay as to Count I in the instant case conserves judicial and 

party resources and poses no burden to Plaintiff. When a court grants a stay, it must 

"weigh competing interests and maintain an even balance."7 Count I of this case can be 

resolved without considering the merits of Plaintiffs partial summary judgment motion 

against the Agency. The Motion to Dismiss is potentially dispositive of Count I. The 

future Court and party resources that will be expended in litigating Count I will be 

entirely wasted if, as the Agency reasonably believes, the Motion to Dismiss is granted 

and Count I is dismissed in its entirety. A stay is appropriate to avoid this needless waste 

of the Court's and parties' time and efforts. 

Moreover, Plaintiff will not be prejudiced by the requested stay. The stay is 

temporary in nature and would end with the Court's ruling on the Agency's Motion to 

Dismiss. The Agency filed its Motion to Dismiss at the very outset of these proceedings, 

and there is ample time for the Court to resolve the pending Motion to Dismiss without 

interfering with discovery and other deadlines, which are many months away. Thus, even 

if the Court decides that Plaintiff has standing to bring suit (and it should not), any delay 

in moving forward with the proceedings will have no unfair prejudice on Plaintiff. 

subject matter jurisdiction unless the lawsuit before it presents an actual controversy 
involving a genuine relationship of adversity between the parties."). 
7 Landis, 299 U.S. at 255; see Dellinger v. Mitchell, 442 F.2d 782, 786, n.7 (D.C. Cir. 
1971) ("A court has inherent power to stay proceedings in control of its docket ... after 
balancing the competing interests."). 
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IV. CONCLUSION 

For all the above reasons, the Legislative Affairs Agency respectfully asks that the 

Court grant this motion and stay proceedings until the Court resolves its pending Motion 

to Dismiss. When weighed against the fact that a stay will allow the parties to avoid all 

costs of litigation as to Count I until this Court's disposition of the pending Motion to 

Dismiss, a temporary stay of proceedings is warranted. 

DATED: June 15, 2015 

STOEL RIVES LLP 

(Alaska Bar #081006 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 
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via First Class Mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 l 
(Attorney for Plaintiff) 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 l Pike Street, Suite 2200 
Seattle, WA 9810 I 
(Attorneys for Def/Criterion General, Inc.) 
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Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 9950 l 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/bla KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 9950 l 
(Co-Attorneys for Def/Criterion General, 
Inc.) 

I further certify that this document was substantively produced in Times New Roman 13, 
nee with Alaska Appellate Rule 5 l 3.5(c)(I) and Civil Rule 76(a)(3). 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN- I 5-05969Cl 

LEGISLATIVE AFFAIRS AGENCY'S MEMORANDUM IN SUPPORT OF 
MOTION FOR EXPEDITED CONSIDERATION PURSUANT TO RULE 77(g)(3) 

The Legislative Affairs Agency (the "Agency") requests expedited consideration 

of its motion to stay proceedings as to Count I because, unless that motion is ruled on 

promptly, the fundamental purpose of the motion to stay will be undermined. The 

Agency filed its motion to stay proceedings as to Count 1 (as well as its earlier motion to 
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• 
stay discovery as to Count I) in the interests of judicial economy and conservation of the 

parties' resources, since additional discovery or litigation with respect to the merits of 

Count 1 may be wasted effort if the Court determines that Plaintiff Alaska Building, Inc. 

("Plaintiff') lacks standing to bring its claim. 

On June 12, 2015, Plaintiff filed a motion for partial summary judgment, asking 

this Court to rule on the merits of Count 1 of the Complaint. In particular, Plaintiff asked 

this Court to declare that the Agency's contract with Defendant 716 West Fourth Avenue 

LLC does not comply with AS 36.30.083(a) and that it does not extend a real property 

lease. 

The Agency filed both a motion to dismiss for lack of standing and a motion to 

stay discovery as to Count 1 on May 27, 2015. The Agency contends that Plaintiff does 

not have standing to bring the underlying claim and as a result, potentially unnecessary 

discovery should be stayed pending this Court's decision on the Agency's motion to 

dismiss for lack of standing. The same reasoning applies to the Agency's motion to stay 

proceedings. Plaintiff recently filed its opposition to the Agency's motion to stay 

discovery and motion to dismiss on June 9 and June 12, respectively. The Agency's 

replies are due shortly and then those motions will be ripe for decision. 

Unless a stay of proceedings is granted as to Count I, the Agency's response to 

Plaintiffs motion for partial summary judgment is due on June 29. It is highly likely, in 

the absence of a stay of proceedings, that the Agency's time for filing a response to the 

motion for partial summary judgment will run prior to a ruling on the motion to dismiss. 

The parties will then have to devote substantial resources to addressing Plaintiffs motion 
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• 
for partial summary judgment (and any other pleadings or filings relating to Count 1) 

despite the fact that Count 1 may be dismissed as a threshold issue before the Court even 

reaches Plaintiffs other filings relating to Count I. In order to preserve the utility and 

value of the motion to stay proceedings - and in furtherance of judicial economy and 

conservation of the parties' resources - the Court should decide the motion to stay 

proceedings in advance of the Agency's deadline for responding to Plaintiffs' partial 

summary judgment motion. 

DATED: June 15, 2015 

STOEL RIVES LLP 

(Alaska Bar #08100 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June 15, 2015, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintiff) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for DejlCriterion General, Inc.) 
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Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/b/a KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 99501 
(Co-Attorneys for DeflCriterion General, 
Inc.) 

I further certify that this document was substantively produced in Times New Roman 13, 
e with Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

JN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-l 5-05969CI 

AFFIDAVIT OF KEVIN M. CUDDY 
(In Support of Defendant Legislative Affairs Agency's Motion for Expedited 
Consideration of Defendant Legislative Affairs Agency's Motion for Stay of 

Proceedings) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, KEVIN M. CUDDY, declare as follows: 

AFF. OF KEVIN M. CUDDY ISO OF MOTION FOR EXPEDITED CONSIDERATION OF DEFENDANT 
LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR STAY OF PROCEEDINGS 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of4 

000157



·,• • 
1. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

2. I am an attorney with the law firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Motion for 

Expedited Consideration of Defendant Legislative Affairs Agency's Motion for Stay of 

Proceedings. 

3. I have personal knowledge of all facts described herein and affirm all other 

facts based on my information and belief. 

4. Plaintiff served the Agency with a motion for partial summary judgment as 

to Count 1 on June 12, 2015. 

5. The Agency's response to Plaintiffs motion for partial summary judgment 

will be due by June 29, 2015. 

6. The Agency filed a potentially dispositive motion to dismiss Count I for 

lack of standing on May 27, 2015. 

7. The briefing on the Agency's potentially dispositive motion 1s nearly 

complete. 

8. If the Agency is forced to respond to Plaintiffs motion for partial summary 

judgment, it will likely require the expenditure of significant amounts of attorney time as 

well as consultations with the client. Plaintiff will then need to file a reply brief. This 

expenditure of effort and expense may prove to be unnecessary if the Court grants the 
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Agency's currently pending motion to dismiss Count 1 on the threshold issue of standing. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this 15dayofJune,2015. 

, Alaska. 

Notary i and for the State of Alaska j 
My Commission expires: /~ b--z 1 c.., 

I ' 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June I~ 5, a true and correct copy of the foregoing was served 
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James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Def/Criterion General, Inc.) 
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Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. dlbla KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 9950 I 
(Co-Attorneys for Dej!Criterion General, 
Inc.) 

I further certify that this document was substantively produced in Times New Roman 13, 
in com · ce with Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 
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Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-l 5-05969CI 

BY: 
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LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR EXPEDITED 
CON SID ERA TION 

The Legislative Affairs Agency (the "Agency"), by and through their attorney, 

Kevin Cuddy, and pursuant to Rule 77(g) of the Alaska Rules of Civil Procedure, hereby 

move for an order shortening the time within which its accompanying "Motion for a Stay 
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of Proceedings" may be heard, considered, and ruled upon, and for an order shortening 

time when any oppositions are to be filed and served. 

The Agency makes this request for expedited consideration because the Agency 

filed a potentially dispositive Motion to Dismiss on standing grounds pursuant to Civil 

Rule 12(b)(l) on May 27 which this Court has not yet ruled on. That motion will be ripe 

for decision shortly. On June 12, Plaintiff Alaska Building, Inc. filed a motion for partial 

summary judgment with respect to Count 1 that may be rendered moot by the Agency's 

Motion to Dismiss. In light of the fact that standing is a threshold issue, the Court should 

stay the proceedings as to Count 1 until such time that the Court has ruled on the 

Agency's Motion to Dismiss. Otherwise, the parties and the Court may be forced to 

expend resources unnecessarily while addressing Plaintiffs new motion (and potentially 

other filings). 

This motion is supported by the accompanying Memorandum in Support of 

Motion for Expedited Consideration; the accompanying Certificate of Counsel; and all 

other pleadings and documents on file in the above-captioned action. 

Civil Rule 77(g)(3) Certification: The date before which a decision is necessary: 

June 22, 2015. 

Civil Rule 77(g)( 4) Certification: The undersigned counsel certifies that he 

spoke with opposing counsel, Jim Gottstein, on June 12, 2015, about whether he would 

oppose the instant motion. Mr. Gottstein stated that he does not oppose this request for 

expedited consideration, as long as he could get expedited consideration of the Agency's 

motion to dismiss or sever. 
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DATED: June 15, 2015 

STOEL RIVES LLP 

By:_.£.J~i___£.LJ!:.tif:t~---­
KEVIN CUDDY 
(Alaska Bar #0810062 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June 15, 2015, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintifj) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
I 007 W. 3rd A venue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 9810 I 
(Attorneys for Dej!Criterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. dlbla KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 99501 
(Co-Attorneys for Dej!Criterion General, 
Inc.) 

I further certify that this document was substantively produced in Times New Roman I 3, 
;n ~ka Appellate Ruic 513.S(c)(l) and c;vH Rule 76(a)(J). 

Debby Allen, Practice Assistant 
79225382.3 0081622-00003 
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IN THE SUPERIOR COURT FOR THE STATE o"f·A:ii6.§~~1~~-A 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

1 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Wf5 JUN 12 PM 3: 40 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(NOT EXTENSION) 

Plaintiff, Alaska Building, Inc. (ABI), hereby moves for partial summary judgment 

declaring that that certain contract, dated September 19, 2013, by and between defendant 

Legislative Affairs Agency (LAA) and defendant 716 West Fourth Avenue LLC (716 

LLC), titled "Extension of Lease and Lease Amendment No. 3" (LIO Lease), does not 

comply with AS 36.30.083(a) in that it does not extend a real property lease. 

Dated June 12, 2015. 

s B. Gottstein, ABA # 7811100 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA-'1"::iT;·:iCT 

THIRD iuDICIAL DISTRICT, AT ANCHORA<ltEJLJ;/ f 2 "! 
,.. ·1 3: 40 

ALASKA BUILDING, INC., an Alaska 
corporation, 

. Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, 
KOONCE PFEFFER BETTIS, INC., dfbla 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) . 

) 
) 
) 

MEMORANDUM IN SUPPORT OF 

('·• -
'-·Lt,£\}1 /n;,.!, -.- . 

·\~ .. ·~L LUUl~'7'1 .. 
[';: ''(: \ ' ..) 

er ,-::In :;;·cu~r..--;-----

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(NOT EXTENSION) 

Plaintiff, Alaska Building, Inc. (ABI), has moved for partial summary judgment 

declaring that that certain contract, dated September 19, 2013, by and between defendant 

Legislative Affairs Agency (LAA) and defendant 716 West Fourth Avenue LLC (716 

LLC), titled "Extension of Lease and Lease Amendment No. 3" (LIO Lease), does not 

comply with AS 36.30.083(a) in that it does not extend a real property lease. 

A. Overview 

This Motion for Partial Summary Judgment is made becausedeciding whether the 

LIO Lease "extends a real property lease," as requffed under f:,J83( a) is strictly a 

question of law and should be decided promptly so that the focus can be on the appropriate 
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remedy. 1 The reason why this should be decided promptly is the lessor, 716 LLC, is not 

likely to be able to pay back the rent it has improperly received. Thus, the longer it goes, 

the more money the State of Alaska will likely lose. 

B. Summary Judgment Standard 

Under Civil Rule 56(c), summary judgment "shall be rendered forthwith ifthe 

pleadings, depositions, answers to interrogatories, and admissions on file, together with the 

affidavits, show that there is no genuine issue as to any material fact and that any party is 

entitled to a judgment as a matter of law." 

C. AS 36.30.083(a) 

AS 36.30.083(a) provides: 

(a) Notwithstanding any other provision of this chapter, the 
department, the Board of Regents of the University of Alaska, the 
legislative council, or the court system may extend a real property lease that 
is entered into under this chapter for up to 10 years if a minimum cost 
savings of at least 10 percent below the market rental value of the real 
property at the time of the extension would be achieved on the rent due 
under the lease. The market rental value must be established by a real estate 
broker's opinion of the rental value or by an appraisal of the rental value. 

(Emphasis added). 

1 AS 36.30.083(a) also requires that the rent be at least 10 percent below the market rental 
value, but that is a factual issue, unlikely to be resolvable on summary judgment. 

Memorandum in Support of Motion for 
Partial Summary Judgment Re: Not Extension Page2 
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(907) 274-9493 

D. Undisputed Facts 

On September 19, 2013, defendant 716 West Fourth Avenue LLC (716 LLC) and 

defendant Legislative Affairs Agency (LAA) entered into an agreement on a sole source 

basis providing for: 

a. Demolition of the then existing Anchorage Legislative Information Office 
located at 716 West 4th Avenue in Anchorage, Alaska down to its 
foundation and steel frame, 

b. Demolition of the adjacent old Empress Theatre, located at 712 West 4th 
A venue, occupied by the Anchor Pub at that time, 

c. Moving the existing Anchorage Legislative Information Office prior to the 
demolition of the old Legislative Information Office Building, and 

d. Construction of a new office building for lease as the new Anchorage 
Legislative Information Office. 

(LIO Lease).2 

The Anchorage Legislative Information Office moved out of its space for at least 13 

months while the buildings were demolished and the new Anchorage Legislative 

Information Office was constructed.3 

2 Paragraphs 1 & 2 of Affidavit In Support Of Plaintiffs M~tion For Partial Summary 
Judgment Re: Not Extension (Supporting Affidavit) and Exhibit 1 thereto. 
3 Paragraphs 4 & 5 of Supporting Affidavit and pages 3 and 83 of Exhibit 1, thereto. 

Memorandum in Support of Motion for 
Partial Summary Judgment Re: Not Extension Page 3 
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The following is a picture of the new Anchorage Legislative Information Office 

while under construction on April 20, 2014:4 

4 Paragraph 3 of Supporting Affidavit. 

Memorandum in Support of Motion for 
Partial Summary Judgment Re: Not Extension Page 4 
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The following is a picture of the part of the new Anchorage Legislative Office 

building being constructed on the site of the Old Empress Theatre, produced by defendant 

Criterion General, Inc., in its Initial Disclosures: 

E. Argument 

The argument is simple. Demolishing two buildings and constructing a new 

building where the two separate buildings once stood, while the tenant moves out for over 

a year is not a lease extension. 

Memorandum in Support of Motion for 
Partial Summary Judgment Re: Not Extension Page 5 
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The first definition of "extension" in Blacks' Law Dictionary, 7th Ed., is "The 

continuation of the same contract for a specified period." The LIO Lease is not a 

continuation of the same contract. 

In Crystal Blue Granite Quarries, Inc. v. McLanahan, 261 Ga. 267, 268 (Georgia 

1991) the Court held, "A stipulation intended merely to lengthen the time upon terms and 

conditions stated in the lease is an extension." The LIO does not merely lengthen the time 

upon terms and conditions stated in the earlier lease. 5 

In Brannen/Goddard Co. v. Sheffield, Inc., 240 Ga.App. 667, 669 (Georgia App_ 

1999), where a real estate commission was due for a lease extension, the Court reiterated 

that "a stipulation intended merely to lengthen the time upon terms and conditions stated in 

the lease is an extension" and that where the new lease covered both additional and 

different space and included terms drastically different from those in the original lease was 

not an extension. The LIO Lease contains drastically different terms than the lease it 

purports to extend, including adding space. 

It seems clear that the LIO Lease does not comply with the plain enough meaning 

of AS 36.30.083(a) in the context of this case. Alaska's jurisprudence on consulting 

legislative history was recently summarized as follows in Heller v. State, Dept. of Revenue, 

314 P.3d 69, 74 (Alaska 2013): 

"The objective of statutory construction is to give effect to the intent of the 
legislature, with due regard for the meaning that the statutory language conveys 
to others." We give unambiguous statutory language its ordinary and common 

5 Under AS 36.30.083(a) the rent term must be at least 10% below market. 

Memorandum in Support of Motion for 
Partial Summary Judgment Re: Not Extension Page 6 
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meaning, but the "plain meaning" rule is not an exclusionary rule; we will look 
to legislative history as a guide to construing a statute's words. "The plainer the 
meaning of the statute, the more persuasive any legislative history to the 
contrary must be." 

(footnotes omitted). In this case, the statutory language has a plain enough meaning, at 

least with respect to the facts in this case, and the legislative history seals the conclusion 

that the LIO Lease does not comply with As 36.30.083(a). 

Exhibit l, is the legislative history that describes the rationale behind AS 

36.30.083(a). The fundamental economic principle is that rental rates in new leases spread 

the costs of construction, including tenant improvements over the term of the lease 

(amortization) and that during a lease extension, the landlord does not have those costs and 

can and often will dramatically reduce the rent for an extension to reflect it having already 

recovered those costs. The LIO Lease does exactly the opposite. It does not extend the 

lease within the meaning of AS 36.30.083(a). 

F. Conclusion 

The LIO Lease does not "extend a real property lease" and therefore Plaintiffs 

Motion for Partial Summary Judgment to declare that the LIO Lease does not comply with 

AS 36.30.083(a) should be GRANTED. 

Dated June 12, 2015. 

es B. Gottstein, ABA # 7811100 

Memorandum in Support of Motion for 
Partial Summary Judgment Re: Not Extension Page 7 
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Memorandum 

To: Representative Tom Anderson 
Attention: Josh Applebee 

From: Kevin Jardell 
Assistant Commissioner 
Department of Administration 

Subject: Lease Negotiations 

Department of Administration 
Office of the Commissioner 

Date: April 13, 2003 

Phone: 465-2200 

Lease extensions under the current low (AS 36.30.083) require n minimum 15% discount from 
the current lease rate. DOA's proposed change would require 11 minimum 5% discount from a 
mnrtcet rate. 

( 

fn the post, DOA leases consisted of n constant rental rate throughout the life of the lease. This; 
)WDS unduly cosily for the stale, since initial construction and tenant improvements (Tl) of office; 
,buildings are generally financed and amortized only over the inilinl lease period, not the optional' 
'.renewal p!!riod$. The state was effectively paying multiple times for one-time costs.; ' 

)several years ago, DOA changed this practice by requiring lessors to identify up fron( 
fOnstruction and Tl costs from ongoing rental rates and bid them sepnrotely. This generally' 
'1C$Ults in declining costs in the option periods, because the rates for option periods no longer' 
~elude amortized con.- :1cti0Jl 11nc;I Tl costs.,~ A net present value calculation is applied to en~ure 
the state considers the lime value of money when awarding lenses. 

Given this change, we cnn not expect to gain significant savings in the future under AS 
36.30.083. For example: 

A lease could be established nt a mnrlcet rate of $2.20/sf (Class A, downtown Anchorage) 
for the initial 9 year period Of D lease, dropping to $0.98/sf for ench Of the tWO, five year 
renewal periods. It would be impossible to negotiate n 15% reduction ton lease rate of 
$0.98/sf when the market rate for the space is $2.20/sf. 

As more and more older lenses ore replaced by those with the new cost model, the requirement 
of a minimum reduction of 15% helow the current leuse rate will effectively prevent us from 
achieving nny negotiated savings. 

KJ/aw 

?,,o o'-1 

Exhibit 1 page 1 of 25 
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ALASKA STATE LEGISLATURE 
HOUSE LABOR AND COMMERCE STANDING COMMITTEE 

April 14, 2004 
3:28 p.m. 

MEMBERS PRESENT 

Representative Tom Anderson, Chair 
Representative Carl Gatto, Vice Chair 
Representative Nancy Dahlstrom 
Representative Bob Lynn 
Representative Norman Rokeberg 
Representative Harry Crawford 
Representative David Guttenberg 

MEMBERS ABSENT 

All members present 

COMMITTEE CALENDAR 

HOUSE BILL NO. 540 
"An Act relating to workers' compensation insurance rates; and 
providing for an effective date." 

- HEARD AND HELD 

HOUSE BILL NO. 545 
"An Act relating to the extension under the State Procurement 
Code of terms for leases for real estate and certain terms for 
certain state contracts for goods and services; and providing 
for an effective date." 

- HEARD AND HELD 

CS FOR SENATE BILL NO. 102(L&C) am(efd fld) 
"An Act increasing the amount of revenue 
from charitable gaming activities, and 
pull-tabs." 

- TABLED 

PREVIOUS COMMITTEE ACTION 

BILL: HB 540 

received by the state 
relating to taxes on 

SHORT TITLE: WORKERS' COMPENSATION INSURANCE RATES 
SPONSOR(S): LABOR & COMMERCE 

HOUSE L&C COMMITTEE -1- April 14, 2004 

Exhibit 1 page 2 of 25 
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that the timelines are a step backwards in the rate approval 
process. This year the division diligently tried to have rate 
approvals in sufficient time for employers to access the impacts 
of rate changes. This year the division was able to provide 
approximately two months advance notice. Under the scenario in 
the current legislation, rate approval couldn't occur until 
December l, which she didn't believe was sufficient notice for 
employers to plan. Ms. Hall related that she doesn't intend to 
stop the legislation. Although the process is fine, it needs to 
work for all the stakeholders. 

MS. HALL informed the committee that the division has a proposal 
that maintains the spirit of HB 540 in that it allows the 
hearings. However, the division's proposal does change the 
timeframes. She requested that the committee provide her the 
time to work on the proposal so that with the sponsor and the 
division can develop legislation that will work for everyone. 

Number 0288 

CRAIG NOOTTVEDT I Alaska National Insurance 
he is amenable to the proposal by Ms. Hall, 
concerns. He noted his agreement that 
attempts to meet the change in the system. 
a day to work on this with Ms. Hall in 
quality piece of legislation. 

Company, stated that 
although he has some 
Ms. Hall's proposal 

The hope is to have 
order to negotiate a 

CHAIR ANDERSON announced that HB 540 would be held over in order 
for the parties to work on a compromise. 

(HB 545-STATE REAL PROPERTY LEASE EXTENSIONS) 

CHAIR ANDERSON announced that the next order of business would 
be HOUSE BILL NO. 545, "An Act relating to the extension under 
the State Procurement Code of terms for leases for real estate 
and certain terms for certain state contracts for goods and 
services; and providing for an effective date." 

Number 0417 

VERN JONES, Chief Procurement Officer, Division of General 
Services, Department of Administration, explained that currently 
the procurement code allows the [division) to negotiate 
extensions of office space leases for up to 10 years in exchange 
for rent reductions. This legislation would increase the 
state's ability to negotiate such by changing the current 
required threshold from a 10 to 15 percent reduction off the 

HOUSE L&C COMMITTEE -7- April 14, 2004 
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existing .lease rate to a 5 percent reduction from the current 
market rate for the area. Mr. Jones informed the committee that 
existing statutory restrictions on the negotiations have 
hampered [the division's] ability to negotiate lease extensions 
with the lessors. "The increase in the real estate market in 
Alaska combined with the way we structure our leases, often 
makes a 15 percent reduction from existing rental rates 
unattainable," he explained. Therefore, tying the reduced rate 
to a percentage of the current market is a more reasonable 
approach that he believes will allow the negotiation of reduced 
rates more frequently while avoiding the lengthy and expensive 
re-procurement process. ~ ~ @:E>proach) (will) @s&@) ~(costs) 
@!ill (disru:E>tion) (QI) (moving) {state) (OHTCeS) (and) (Tu!"gii.) (numberS) (QI) 
(state em:E>loy~ 

MR. JONES turned attention to a chart, which illustrated that 
lease costs consist of several elements, including lessor 
profit, ongoing lessor costs, and the upfront construction and 
tenant improvement costs. ~ ~2lained) ~ ~ fu:E>front) 

{construction and tenant im2rovement costs are generally financed) 
(and amortized over the initial firm term I>eriod of a lease.) ~ 
(lessor) am (afforded) ~ (Q2:E>ortunityJ @ ~ @ (different) (price) 
(during) (the) (Q:E>tion) (2eriods) (QI) @ (lease.) (Generally~ (there) am @ 
(dramatic) (decrease) ~ (prices) (after) (the) (initial) (firm) (period) am 
(over.) A rate below the already-reduced option year cost is 
often unattainable [to the division] as opposed to a percentage 
below a market rate, which many more lessors are willing to 
negotiate. Mr. Jones said that the more often these submarket 
rates can be negotiated and avoid the costs of re-procurement 
and moving expenses the more the state saves. Mr. Jones 
mentioned that HB 545 would also allow extensions for other 
nonlease contracts. 

Number 0652 

REPRESENTATIVE ROKEBERG commented that the changes in the market 
have driven the need for some modification to this successful 
program. He inquired as to the methodology that would be used 
in order to establish the prevailing market rates. 

MR. JONES answered that in the large metropolitan area of 
Anchorage there are independent third-party market watch 
services available. However, the difficulty is in regard to the 
rural areas for which the bill isn't specific. Mr. Jones 
related that the intent is to develop as many "comps" as 
available in order to determine what the market would be in that 

HOUSE L&C COMMITTEE -8- April 14, 2004 
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area. In some cases, [the state] is the only lessor in an area, 
which means that [the state] may set the market. 

REPRESENTATIVE ROKEBERG pointed out that in area such as 
Anchorage one can utilize a broker's opinion of value (BOV) as 
opposed to an appraisal done by a licensed real estate 
appraiser, which is the more costly of the two. However, he 
acknowledged that an appraisal by a licensed real estate 
appraiser lessens the ability for any mischief. Representative 
Rokeberg said that he was concerned with regard to accomplishing 
a baseline. A 5 percent reduction isn't a large margin, he 
noted. The existing statute is clear because there is a 
baseline of the existing rental rate. However, he recognized 
that the market conditions in an up market don't allow for 
"those types of things typically" unless the landlord has the 
''sunk'' costs recovered or amortized costs of the tenant 
improvement allowances. "Presumably, there would be an 
incentive of an existing landlord to bargain for a reduced rate 
if he has recovered those costs. Is that not the case 
sometimes," he asked. 

MR. JONES confirmed that is the case sometimes. However, 
market such as the current one 15 percent below an existing 
is often impossible because [the division and the lessors] 
the existing law is too restrictive. 

in a 
rate 
feel 

Number 0868 

REPRESENTATIVE ROKEBERG informed the committee that part of the 
reason for the aforementioned is the Little Davis-Bacon Act, 
which requires any refitting to be done under the prevailing 
wage laws. Therefore, the costs to the landlord are increased 
such that it's above the prevailing market rate. Representative 
Rokeberg asked whether the communications or "CAT 5" type wiring 
requirements have any impact on the space acquisition costs. 

MR. JONES acknowledged 
are a substantial cost. 
turning into an industry 

that [the communications requirements] 
However, he opined that it seems to be 

standard. 

REPRESENTATIVE ROKEBERG highlighted that recently the 
legislature renewed its lease at the Anchorage Legislative 
Information Office. In that case, the legislature agreed to 
capitalize and pay for the costs [for refitting] . He recalled 
that the original performer for the bid was about $180, 000, 
which, after going out to bid, was lowered to about $125, 000. 
The aforementioned was merely the cost for rewiring. 

HOUSE L&C COMMITTEE -9- April 14, 2004 
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Representative Rokeberg reiterated his discomfort with the way 
in which the prevailing market rate is established when dynamics 
are present that provide the incumbent landlord a significant 
advantage. 

MR. JONES, in response to Chair Anderson, said that he could 
work on addressing Representative Rokeberg's concerns. 

REPRESENTATIVE ROKEBERG turned attention to Section 1 (a) (2) of 
the legislation. He questioned why the [state] would want to 
extend a contract for goods or services up to a maximum of five 
years "if a minimum cost savings of at least 5 percent can be 
achieved on the price of goods or services established in the 
contract." He further questioned why the aforementioned would 
be chosen rather than go out in the market and re-bid it. 

MR. JONES specified that the [language in Section 1 (a) (2)] was 
included as an additional tool, and he didn't anticipate 
widespread use of it. Mr. Jones related that [the division] is 
in the process of brainstorming with regard to developing ideas 
to reduce the costs of goods and services as well as the leases. 
From a procurement standpoint, the first option is always to go 
out and obtain competition in the market place. The approach 
under discussion would probably only be used when it is felt 
that the open market would result in higher costs. Mr. Jones 
said that since [the di vision] doesn't have experience in the 
approach [laid out in Section l(a) (2)], he could only relate 
that the ability to negotiate leases will be used much more 
often than the ability to negotiate procurement contracts. 

REPRESENTATIVE ROKEBERG asked if the typical contract for goods 
or services is five years for procurement of materials and 
services. 

MR. JONES said that often there are long-term contracts for 
items such as copiers and fax machines or office supplies. 
However, those are shorter contracts and less frequent than are 
the leasing contracts. 

REPRESENTATIVE ROKEBERG said that he did agree with the 
department with regard to the lease premise. However, he 
maintained his concern with the other option that must show only 
a 5 percent cost savings because of the substantial opportunity 
for mischief. 

MR. JONES said that it's not the intent to do mischief. 
Furthermore, 5 percent was utilized as a reasonable starting 

HOUSE L&C COMMITTEE -10- April 14, 2004 
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point and [the di vision] isn't married to it. In fact, the 
contract for goods or services is the lesser part of this 
legislation. If the committee is uncomfortable with the 5 
percent in Section 1 (a) (2), the [division] is amenable to 
increasing the percentage or removing it altogether. 

Number 1216 

REPRESENTATIVE ROKEBERG, with regard to the leasing contract, 
inquired as to reallocation costs and other costs that would be 
incurred. He also asked if there are any examples that 
illustrate the 5 percent may have saved the [department] money. 

(MR. JONES informed the committee that moving costs are generally) 
(estimated) @ ($1) ~ (foot.) (Teilant) (fui:r;>rovements) ~ fu:r;>front) 
(construction) (are) (generally) (substantial) (for) @ (liige-size) (lease.) 
(There) ~ ~ (fr1jiphone) (relocations) ~ (CAT-5) (cables) ~ 
~:r;>ensive .) {He said he could Qrovide the committee with SQecific) 
(numbers) (later.) (Furthermore,) (the) (disru:r;>tion) @) @ (relocation) {is) 
(difficult)@ (~antifY.). He noted that there are other things, 
such as the changes required for letterhead, business cards, and 
signage, that generate costs. With regard to the 5 percent, Mr. 
Jones reiterated that it's just an idea and [the division] has 
no particular plans for it. In virtually every aspect of the 
business in General Services, the division has attempted to 
develop ways to cut costs. 

Number 1350 

REPRESENTATIVE ROKEBERG noted that HB 545 has a House Judiciary 
Standing Committee referral. Although there are some savings to 
be had with this legislation, he requested that the 
administration develop a tighter definition with regard to 
establishing the prevailing market rates. He further requested 
that the administration review the concept embodied in Section 
l(a) (2) in order to develop a better argument for its need. 

MR. JONES said that he would have the aforementioned done by 
Friday. 

CHAIR ANDERSON announced that HB 545 would be held over. 

SB 102-CHARITABLE GAMING REVENUE/TAXES 

CHAIR ANDERSON announced that the final order of business would 
be CS FOR SENATE BILL NO. 102(L&C) am(efd fld), "An Act 
increasing the amount of revenue received by the state from 

HOUSE L&C COMMITTEE -11- April 14, 2004 
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ALASKA STATE LEGISLATURE 
HOUSE LABOR AND COMMERCE STANDING COMMITTEE 

April 16, 2004 
3:40 p.m. 

MEMBERS PRESENT 

Representative Tom Anderson, Chair 
Representative Carl Gatto, Vice Chair 
Representative Nancy Dahlstrom 
Representative Bob Lynn 
Representative Norman Rokeberg 
Representative Harry Crawford 
Representative David Guttenberg 

MEMBERS ABSENT 

All members present 

COMMITTEE CALENDAR 

CONFIRMATION HEARING(S) 

Occupational Safety and Health Review Board 

Thor R. Christianson - Sitka, Alaska 

- CONFIRMATION(S) ADVANCED 

Personnel Board 

Laura Plenart - Ketchikan 

- CONFIRMATION(S) ADVANCED 

State Board of Registration for Architects, Engineers, and Land 
Surveyors 

Clifford E. Baker - Kenai 
Boyd J. Brownfield - Anchorage 
Richard A. Hughes - Fairbanks 
Kenneth D. Maynard - Anchorage 

- CONFIRMATION(S) ADVANCED 

Alaska Labor Relations Agency 

HOUSE L&C COMMITTEE -1- April 16, 2004 
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Gary P. Bader - Anchorage 

- CONFIRMATION(S) HELD 

Dennis S. Niedermeyer - Eagle River 

- CONFIRMATION(S) ADVANCED 

James S. Spalding - Anchorage 

- CONFIRMATION(S) HELD 

HOUSE BILL NO. 539 
"An Act exempting a person who allows a student of the 
University of Alaska to gain practical work experience with the 
person while participating in a practicum from vicarious 
liability as an employer, and exempting the student 
participating in a practicum from the Alaska Wage and Hour Act 
and workers' compensation coverage." 

- MOVED CSHB 539(L&C) OUT OF COMMITTEE 

(HOUSE BILL NO. 545) 
~ ~ (relating) ~ ~ (extension) (under) ~ (State) (Procurement) 
(Code of terms for leases for real estate and certain terms foi.) 
(certain) (state) (contracts) (for) (9~ (and) {services;) {and) (providing) 
(for an effective date. 11

) 

(- MOVED CSHB 545 (L&C) OUT OF COMMITTEE) 

HOUSE BILL NO. 540 
"An Act relating to workers' compensation insurance rates; and 
providing for an effective date." 

- SCHEDULED BUT NOT HEARD 

HOUSE BILL NO. 148 
"An Act instructing the 
Architects, Engineers, and 
technical standards relating 

State 
Land 

to the 

- SCHEDULED BUT NOT HEARD 

PREVIOUS COMMITTEE ACTION 

BILL: HB 539 

Board of Registration for 
Surveyors to adopt minimum 
practice of surveying." 

SHORT TITLE: UNIV. STUDENT PRACTICUM LIABILITY/WAGES 
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REPRESENTATIVE GUTTENBERG said he wasn't sure of the effect of 
such a conceptual amendment. Therefore, he indicated his 
preference for [forwarding] the legislation without the 
conceptual amendment. He pointed out that students in practicum 
situations are often in high risk situations and should be 
afforded some coverage whether from the [host] employer or the 
practicum [program] itself. 

REPRESENTATIVE ROKEBERG questioned why an employer would host a 
practicum student, if the employer would face an increased rate 
[in workers' compensation]. 

CHAIR ANDERSON inquired as to Mr. Kelly's preference in regard 
to forwarding the legislation to the next committee of referral 
or adopting the conceptual amendment. 

MR. KELLY related that the university would prefer the 
[conceptual] amendment as described earlier. However, 
discussions had led to [Section 3 of the original legislation] 
being eliminated in Version D. He said he would rather return 
to discussions with organized labor before reinserting [Section 
3 of the original legislation] . Mr. Kelly also agreed with 
Representative Rokeberg's earlier mention regarding time growing 
short. Mr. Kelly committed to the committee that he would get 
back with it regarding the language and if it's a problem, the 
university will have to go without the legislation this year. 

Number 0950 

REPRESENTATIVE DAHLSTROM moved to report CSHB 539, Version 23-
LS1837\D, Craver, 4/16/04, out of committee with individual 
recommendations and the accompanying fiscal notes. There being 
no objection, CSHB 539 (L&C) was reported from the House Labor 
and Commerce Standing Committee. 

(HB 545-STATE REAL PROPERTY LEASE EXTENSIONS) 

CHAIR ANDERSON announced that the final order of business would 
be HOUSE BILL NO. 545, "An Act relating to the extension under 
the State Procurement Code of terms for leases for real estate 
and certain terms for certain state contracts for goods and 
services; and providing for an effective date." 

Number 0890 

VERN JONES, Chief Procurement Officer, Division of General 
Services, Department of Administration, reminded the committee 
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that at the last hearing Representative Rokeberg mentioned some 
concerns, which have been addressed [in the proposed committee 
substitute (CS)] . The first concern was the vague nature of 
establishing a market rate for which to base a reduction in 
rent. The aforementioned concern is addressed on page 1, lines 
10-12, which read: ''The market rental value must be established 
by a real estate broker's opinion of the rental value or by an 
appraisal of the rental value." With regard to the section 
addressing the extension of contracts for goods or services, 
(that) (sectioi!) ~ (been) (removed) ([in) (the) (Qropoiiill @TI ~ (its) 
(ITtie] (Therefore,) ™ (pro2osed) ~ (deals) (strictly) (with) 
(extensions of real estate or office s2ace leases.) 

Number 0815 

REPRESENTATIVE ROKEBERG moved to adopt CSHB 54 5, Version 23-
LSGH2150\D, Bannister, 4/15/04, as the working document. There 
being no objection, Version D was before the committee. 

REPRESENTATIVE ROKEBERG noted that [Version D] no longer 
includes the "brother-in-law section". He also noted that 
Version D references the court system on page 1, 1 ine 7, which 
the drafter indicated may be a separation of powers issue 
[because] the legislature has granted to the judicial branch the 
ability to have its own procurement code. He related that he 
has checked with the judicial branch, which has related its 
support of this legislation and lack of concern with regard to 
the possible separation of powers issue. 

REPRESENTATIVE ROKEBERG said he has only one remaining concern, 
which is the [cost savings] of 5 percent below the market rental 
value of the real property. The aforementioned is the trigger 
of the statute. Representative Rokeberg recalled that the 
original statute allows an extension [when there are cost 
savings of] 10 percent and [the lessor] agrees to make 
modifications to comply with the Americans with Disabilities Act 
of 1990 (ADA) or [when there are cost savings of] 15 percent 
below the current rate in the lease without ADA. He explained 
that the change [encompassed in Version D] reflects 
fundamentally higher market values and the prevailing rates at 
the time, and therefore has universal applicability. By going 
to the 5 percent at a higher barrier, it seems that it would be 
appropriate to have a 10 percent [barrier] in order to prevent 
potential mischief. 

CHAIR ANDERSON passed the gavel to Vice Chair Gatto. 
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MR. JONES agreed, but noted that leases that aren't ADA 
compliant would be an exception. Therefore, it would generally 
be [a cost savings of) 15 percent, which he viewed as too high. 
He opined the importance of the rate being tied to a reduction 
of the market value rather than the existing rates paid. It was 
thought that 5 percent is reasonable. "But that in itself, 
isn't as critical as tying it to the market rate,'' he stated. 

REPRESENTATIVE ROKEBERG agreed. He posed a situation, what he 
indicated to be a typical situation, in which there is a $. 02 
per square foot rental rate. In such a situation, 5 percent 
would only be $ .10 per square foot. Representative Rokeberg 
asked if Mr. Jones felt that 10 percent along with the market 
rate barrier would be workable. 

MR. JONES responded that 10 percent would be better than the 
current statute. 

REPRESENTATIVE ROKEBERG pointed out that this would allow the 
department to move forward with a sole source type contract, and 
he expressed the need to avoid the appearance of any 
noncompetitive type of acquisition or continuation of lease. 

MR. JONES said that 10 percent seems fully reasonable and 
achievable. 

Number 0465 

REPRESENTATIVE ROKEBERG moved that the committee adopt the 
following amendment: 

Page 1, 1 ine 9; 
Delete "five" 
Insert "ten" 

REPRESENTATIVE CRAWFORD objected for discussion purposes. 
Representative Crawford said that if the market continue~ as it 
is, it would seem to make sense. However, if the market becomes 
"over built" and demand falls to the level of the 1980s, he 
questioned what would happen with a 10-year lease. He asked if 
in such a situation, any negotiation could happen [when the 
market changes) . 

REPRESENTATIVE ROKEBERG pointed out that the legislation 
specifies "up to ten years", and therefore one could have a one­
year lease and this would still work. He explained: 
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What we' re doing here is going away from looking at 
the baseline number, currently is the current 
lease value. What we' re doing is changing to the 
market value. So, that would allow you to go into the 
market For example, if you were renting 
space for $1.00 a foot and the market was now $2.00 a 
foot, under the current statute you couldn't stay 
there because the guy couldn't afford to lower your 
rent. That means you have to go out and rebid it so 
. . . you know you' re going to end up paying the $2. 00 
and you couldn't extend where you were, even for $1.10 
because of the current statute. This would allow you 
to renew it at anywhere below that market rate, at 
least 10 percent below it and stay where you're at so 
that you could gain the savings. So it's a much 
better standard. 

REPRESENTATIVE ROKEBERG, in further response to Representative 
Crawford, related that in a down market the differential would 
be "squeezed" because the prevailing rate would be declining. 
However, the percentage wouldn't go down with it. He opined 
that typically in commercial real estate quotations of 
valuations will occur rather than specifics. "It's actually 
going to require the department to get a specific, single quote 
now," he stated. "I think you need to have enough of a 
distinction to grant you the sole source capability ... , " he 
opined. 

Number 0229 

REPRESENTATIVE CRAWFORD removed his objection. 
amendment was treated as adopted.) 

[The conceptual 

VICE CHAIR GATTO asked if the "real estate broker's opinion of 
the rental value" and "an appraisal of the rental value" are 
considered of equal value. 

REPRESENTATIVE ROKEBERG, speaking as a real estate broker, 
replied yes, and added that real estate brokers are a lot 
cheaper. In a major commercial building, to obtain a full 
appraisal could be extremely expensive and not necessarily 
appropriate. "Having a broker's opinion of value . . . would be 
more consistent with testing· and providing a defensible 
prevailing market rate for the purposes of the statute," he 
said. 
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REPRESENTATIVE LYNN, as an associate broker, 
Representative Rokeberg. 

agreed with 

VICE CHAIR GATTO surmised that although the language [on page 1, 
lines 10-12) allows either, it seems there will be a conflict 
later regarding who will insist on the more expensive appraisal. 

REPRESENTATIVE ROKEBERG remarked that with a 30,000 square foot 
facility with a five- to ten-year deal, it might warrant an 
appraisal due to the scope and dollar amount of the project. 
The intention of the CS, he opined, is to provide the department 
flexibility to call for a broker's opinion versus an appraisal 
depending upon the scope of the project. 

VICE CHAIR GATTO surmised that whether the market goes up or 
down, the existing value will be relied upon when there is a 
lease extension. 

REPRESENTATIVE ROKEBERG replied yes and likened it to the price 
of oil going up and down. 

TAPE 04-44, SIDE A 

VICE CHAIR GATTO further surmised that whether [the market) goes 
up or down, the ability to extend the lease is based on the 
existing value. He asked if this legislation guarantees the 
right to extend the lease. 

REPRESENTATIVE ROKEBERG explained that the legislation allows 
the Department of Administration to enter into negotiations and 
an agreement for a lease extension with existing premises if a 
bargain can be made below the prevailing market rate. In 
further response to Vice Chair Gatto, Representative Rokeberg 
confirmed that he would like [the bargain) to be at least 10 
percent [below the prevailing market rate) otherwise it would 
need to go out to market. He noted that (there is a danger with) 
~ (sourcing_J ~ (therefore) (the) (incentive) (needs) (to) ~ 
(sufficient enough to avoid it.) 

~ (CHAIR) (GATTO) (recalled) ~ @ (piTu.!) (hearing) ~ (moving) 
~Qenses, rewiring_, egui2ment reQlacement, and down time are all) 
@lgnificant issues [to consider] for a lease extension.) 

Number 0142 

HOUSE L&C COMMITTEE -27- April 16, 2004 

Exhibit 1 page 14 of 25 
000185



... ·-
REPRESENTATIVE ROK.EBERG related that under the 
procurement provisions, unless the standard is met, 
extension] would have to go out to bid. 

current 
[a lease 

MR. JONES informed the committee that he just received a call 
from the director of Libraries informing him that the facility 
[lease] in Anchorage is due to expire. The current cost of 
$1.25 is being offered under an extension while the prevailing 
market rate is around $2.00 not to mention the costs encountered 
in a move. 

Number 0199 

REPRESENTATIVE DAHLSTROM moved to report CSHB 545, Version 
GH2150\D, Bannister, 4/15/04, as amended, out of committee with 
individual recommendations and the accompanying fiscal notes. 
There being no objection, CSHB 545 (L&C) was reported from the 
House Labor and Commerce Standing Committee. 

ADJOURNMENT 

There being no further business before the committee, the House 
Labor and Commerce Standing Committee meeting was adjourned at 
5:20 p.m. 

HOUSE L&C COMMITTEE -28- April 16, 2004 

Exhibit 1 page 15 of 25 
000186



.. 

ALASKA STATE LEGISLATURE 
HOUSE JUDICIARY STANDING COMMITTEE 

April 23, 2004 
2:12 p.m. 

MEMBERS PRESENT 

Representative Lesil McGuire, Chair 
Representative Tom Anderson, Vice Chair 
Representative Dan Ogg 
Representative Ralph Samuels 
Representative Les Gara 
Representative Max Gruenberg 

MEMBERS ABSENT 

Representative Jim Holm 

COMMITTEE CALENDAR 

CS FOR SENATE BILL NO. 309(JUD) am 
"An Act relating to testing the blood of prisoners and those in 
custody for bloodborne pathogens." 

- MOVED HCS CSSB 309(JUD) OUT OF COMMITTEE 

CONFIRMATION HEARING 

Board of Governors of the Alaska Bar 

Joseph N. Faulhaber - Fairbanks 

- CONFIRMATION ADVANCED 

HOUSE BILL NO. 551. 
"An Act relating to the issuance of teacher certificates to and 
revocation of teacher certificates of persons convicted of 
felony drug offenses and to the issuance of limited teacher 
certificates to persons convicted of certain crimes involving a 
minor and felony drug offenses." 

- MOVED CSHB 55l(JUD) OUT OF COMMITTEE 

(HOUSE BILL NO. 545) 
"An Act relating to the extension under the State Procurement 
Code of terms for leases for real estate and certain terms for 
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certain state contracts for goods and services; and providing 
for an effective date.'' 

(- MOVED CSHB 545 (L&C) OUT OF COMMITTEE) 

SENATE BILL NO. 316 
"An Act relating to motor vehicle safety belt violations." 

- BILL HEARING POSTPONED 

PREVIOUS COMMITTEE ACTION 

BILL: SB 309 
SHORT TITLE: BLOOD PATHOGENS TESTING OF PRISONERS 
SPONSOR(S): SENATOR(S) WAGONER 

02/09/04 
02/09/04 
03/04/04 
03/04/04 
03/04/04 
03/05/04 
03/05/04 
03/17/04 
03/17/04 
03/17/04 
03/17/04 
03/17/04 
03/22/04 
03/22/04 
03/24/04 
03/24/04 
04/08/04 
04/08/04 
04/08/04 
04/15/04 
04/15/04 

04/15/04 
04/19/04 
04/19/04 
04/19/04 
04/23/04 

BILL: HB 551 

( s) 
( s) 
( s) 

(S) 
(S) 
(S) 
( s) 
( s) 

( s) 
( s) 
( s) 
(S) 
(S) 
( s) 
(H) 
(H) 
(H) 
(H) 

(H) 
(H) 
(H) 

(H) 

(H) 
(H) 
(H) 
(H) 

READ THE FIRST TIME - REFERRALS 
STA, JUD 
STA AT 3:30 PM BELTZ 211 
Moved SB 309 Out of Committee 
MINUTE(STA) 
STA RPT 3DP 
DP: STEVENS G, COWDERY, STEDMAN 
JUD RPT CS 4DP SAME TITLE 
DP: SEEKINS, FRENCH, OGAN, THERRIAULT 
JUD AT 8:00 AM BUTROVICH 205 
Moved CSSB 309(JUD) Out of Committee 
MINUTE(JUD) 
TRANSMITTED TO (H) 
VERSION: CSSB 309(JUD) AM 
READ THE FIRST TIME - REFERRALS 
STA, JUD 
STA AT 8:00 AM CAPITOL 102 
Heard & Held 
MINUTE(STA) 
STA AT 8:00 AM CAPITOL 102 
Moved HCS CSSB 309(STA) Out 
Committee 
MINUTE(STA) 
STA RPT HCS(STA) 3DP 2NR 
DP: SEATON, LYNN, HOLM; NR: COGHILL, 
WEYHRAUCH 
JUD AT 1:00 PM CAPITOL 120 

SHORT TITLE: DRUG FELONY DISQUALIFIES TEACHER 
SPONSOR(S): JUDICIARY 

of 
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MR. OLDAKER, in response to comments, clarified that the PTPC is 
considering adding felony possession of a controlled substance 
to the list of conduct that is considered moral turpitude. 

REPRESENTATIVE GARA relayed that some members of the legislature 
are reluctant to make possession, even felony possession, cause 
for precluding someone from teaching later on in life. 

MR. OLDAKER agreed to keep that in mind. At the request of 
Representative Gruenberg, on an unrelated topic, Mr. Oldaker 
mentioned some changes to the PTPC' s rules of operation that 
he'd like to see instituted. 

Number 1737 

REPRESENTATIVE GRUENBERG moved to report HB 551, as amended, out 
of committee with individual recommendations and the 
accompanying fiscal note. There being no objection, CSHB 
551 (JUD) was reported from the House Judiciary Standing 
Committee. 

(HB 545 - STATE LEASE AND CONTRACT EXTENSIONS) 

Number 1750 

CHAIR McGUIRE announced that the final order of business would 
be HOUSE BILL NO. 545, "An Act relating to the extension under 
the State Procurement Code of terms for leases for real estate 
and certain terms for certain state contracts for goods and 
services; and providing for an effective date." [Before the 
committee was CSHB 545(L&C) .] 

Number 1765 

VERN JONES, Chief Procurement Officer, Division of General 
Services, Department of Administration (DOA), said that the 
state's procurement code currently allows the state to negotiate 
extensions of real estate leases for up to 10 years in exchange 
for rent reductions. House Bill 545 would increase the state's 
ability to negotiate lease extensions by changing the 
requirement threshold from a 10-15 percent reduction in existing 
lease rates to a 10 percent reduction in the current market 
rate. Existing statutory restrictions on these negotiations 
have hampered the state's ability to negotiate lease extensions, 
he opined, and relayed that the increase in the real estate 
market in Alaska combined with the way the state structures its 
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leases often makes it so that a 10-15 percent reduction in 
existing lease rates is unattainable. 

MR. JONES posited that tying the reduced rates to a percentage 
below the current market is a more reasonable approach, adding, 
"we believe [it] will allow us to negotiate successfully more 
often, and the more frequently we're able to do that, the more 
we can avoid the lengthy, costly re-procurement process, not to 
mention the cost and disruption of moving large numbers of state 
offices and state employees as well as the disruption to the 
public." Referring to a chart, he said that a substantial part 
of lease costs are for tenant improvements and upfront 
construction. These costs are typically financed and amortized 
by lessors over the initial term of a lease, and oftentimes the 
lessor will offer the state dramatically lower priced lease 
rates for renewal periods. 

MR. JONES said that in those cases, at the end of initial lease 
periods, there is already a reduced rate, and so attempting to 
negotiate an additional 15 percent reduction as is required by 
current law is often unachievable. He added that the DOA feels 
that this bill would remedy that situation, would change that 
requirement from a 10-15 percent reduction of the already 
reduced rate to a 10 percent reduction of market rate, and 
market rate, as defined in CSHB 545 (L&C), would be established 
either by an assessment of value or a real estate appraisal of 
rental value. 

MR. JONES, in response to a question, said that CSHB 545 (L&C) 
now contains a definition of market rate, stipulates a minimum 
cost savings of 10 percent, and only applies to office space or 
real estate leases. 

Number 1932 

CHAIR McGUIRE, after ascertaining that no one else wished to 
testify, close public testimony on HB 545. 

REPRESENTATIVE GARA remarked: 

The bill is fine. It just seems to me, whenever you 
get in the procurement code, you end up having to 
write down rules of logic instead of let ting people 
just exercise logic. And so the rule of logic we've 
come up with is, if the state thinks that they'd 
actually just save money by not moving, that's not 
good enough unless they would save 10 percent. Is 
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that the way the bill reads? 
actually have to save 10 percent 
move? 

I mean, [do] you 
or else you have to 

MR. JONES replied, "You would need to achieve a rental rate of 
at least 10 percent below market value if you want to avoid 
moving.'' If the bill passes, the state could negotiate a rental 
rate that would be a guaranteed 10 percent below market value 
and the state could avoid costly moving expenses. If the bill 
doesn't pass, the state would have to pay moving expenses plus 
possibly have to pay market rate at a new location. He opined 
that passage of the bill is a tool that will make the state more 
efficient and allow it to reduce costs. 

REPRESENTATIVE GARA offered his belief that even if the state 
can't achieve the minimum cost savings of 10 percent below 
market value, it could still save something by not having to 
move and go through the whole request for proposals (RFP) 
process; therefore, perhaps the state should not limit itself to 
a 10 percent minimum. 

MR. JONES, in response, relayed that he agrees with 
Representative Gara's point, adding, "If I could, I'd use my 
discretion in every matter, but in the last committee it was 
decided that 5 percent really wasn't enough to avoid the 
open competitive process that would otherwise be there, so 
it was increased to 10 percent." He noted that moving costs are 
typically around "$1 a foot" and are not included in calculating 
the minimum cost savings. 

Number 2059 

REPRESENTATIVE SAMUELS moved to report CSHB 545(L&C) out of 
committee with individual recommendations and the accompanying 
zero fiscal note. There being no objection, CSHB 545 (L&C) was 
reported from the House Judiciary Standing Committee. 

ADJOURNMENT 

Number 2062 

There being no further business before the committee, the House 
Judiciary Standing Committee meeting was adjourned at 4:30 p.m. 
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TAPES 

SFC-04 # 110, Side A 
SFC 04 # 110, Side B 

CALL TO ORDER 

MINUTES 
SENATE FINANCE COMMITTEE 

May 07, 2004 
8:44 AM 

Co-Chair Gary Wilken convened the meeting at approximately 8:44 AM. 

PRESENT 

Senator Gary Wilken, Co-Chair 
Senator Con Bunde, Vice Chair 
Senator Fred Dyson 
Senator Ben Stevens 
Senator Lyman Hoffman 
Senator Donny Olson 

Also Attending: REPRESENTATIVE BUD FATE; JAMES ARMSTRONG, Staff to 
Representative Bill Williams; TOMAS BOUTIN, Deputy Commissioner, 
Department of Revenue; GREG O'CLARAY, Commissioner, Department of 
Labor and Workforce Development; JIM POUND, Staff to Representative 
Bud Fate; SUSAN BURKE, Attorney representing Magazine Publishers of 
America; SUE STANCLIFF, Staff to Representative Pete Kott; DEBBIE 
BUMP, Division of Finance, Department of Administration; JOHN MAIN, 
Staff to Representative Pete Kott; PHELAN STRAUBE, Staff to Senator 
Ben Stevens; VERN JONES, Chief Procurement Officer, Department of 
Administration 

Attending via Teleconference: From Offnet Sites: PAT LADNER, Alaska 
Aerospace Development Corporation; LINDA WILSON, Deputy Director, 
Public Defender Agency, Department of Administration; LINDA WILSON, 
Deputy Director, Alaska Public Defender Agency, Department of 
Administration 

SUMMARY INFORMATION 

HB 422-BUDGET RESERVE FUND INVESTMENT 

The Committee heard from the sponsor, the Department of Revenue and 
the bill was held for further consideration. 
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HB 559-STEP PROGRAM CONTINUANCE 

The Committee heard from the Department of Labor and Workforce 
Development and the bill was reported from Committee. 

HB 15-SOLICITATIONS/CONSUMER PROTECTION 

The Committee heard from the Sponsor, adopted one amendment, and 
reported the committee substitute from Committee. 

HB 494-ELECTRONIC PAYMENT FOR STATE BUSINESS 

The Committee heard from the bill's sponsor, adopted three 
amendments, and reported the bill from Committee. 

HB 514-CHILD SUPPORT ENFORCEMENT/ CRIMES 

The Committee heard from the sponsor and the Public Defender 
Agency. A committee substitute was adopted and reported from 
Committee. 

SB 366-STATE SALES TAX 

The Committee heard from the sponsor, adopted a committee 
substitute, and reported that bill from Committee. 

(HB 545-STATE REAL PROPERTY LEASE EXTENSIONS) 

The Committee heard from the Department of Administration and 
reported the bill from Committee. 

SB 308-DOMESTIC VIOLENCE PROTECTIVE ORDERS 

This bill was scheduled but not heard. 

HB 56-UNFAIR TRADE PRACTICES ATTY FEES/COSTS 

This bill was scheduled but not heard. 

HB 341-DIVE FISHERY MANAGEMENT ASSESSMENT 

This bill was scheduled but not heard. 

HB 342-DRIVING UNDER INFLUENCE/ALCOHOL OFFENSES 

This bill was scheduled but not heard. 
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(3) at least four percent but less than five percent, the 
department shall remit the amount that would have been 
collected in the municipality if the sales and use levy tax 
had been five percent. 
(4) five percent of more, the department shall round up to the 
next whole number and remit the amount that would have been 
collected in the municipality if the sales and use tax levy 
had been that whole number; for example, if a municipality 
levied a sales and use tax at the rate of five percent, the 
department shall remit the amount that would have been 
collected under a six percent levy. 

Senator B. Stevens stated that, "in reality, one-third of the 
revenue collected by the State would be returned back to the 
community." He noted that those communities that do not collect a 
sales tax would not receive a percentage. 

Senator Olson asked whether exemptions might apply to the rental 
and sale of real estate as related to language in Section 29, 
subsection (d) on page ten, line 16 that reads as follows. 

(d) The maximum tax on a single sale, lease, or rental is $60. 

Senator B. Stevens responded that the sale, rental, lease, or 
construction of real property are exempt from the sales tax in 
communities of less than 500 residents. 

Senator Hoffman asked for further clarification of this matter by 
asking in regards to the taxes on a five-year home lease agreement. 

Senator B. Stevens declared that it would be exempt from the tax. 

Senator Bunde moved to report the committee substitute from 
Commit tee with in di vi dual recommendations and accompanying 
"pending'' fiscal note. 

There being no objection, CS SB 366 (FIN) 
Committee with an indeterminate fiscal note, 
from the Department of Revenue. 

#hb545 

(CS FOR HOUSE BILL NO. 545 (L&C)) 

was REPORTED from 
dated May 7, 2004, 

"An Act relating 
Procurement Code for 
an effective date." 

to time extensions under the State 
real property leases; and providing for 
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This was the first hearing for this bill in the Senate Finance 
Committee. 

Co-Chair Wilken stated that this bill, CS HB 545(L&C), Version 23-
GH2150\H, is sponsored by the House Rules Committee by Request of 
the Governor, and would allow a State agency to negotiate a lease 
agreement for ten years provided that there be a minimum cost 
savings of ten percent below the market rental value. 

VERN JONES, Chief Procurement Officer, Department of 
Administration, stated that the current State procurement code 
allows the State to negotiate extensions for real estate leases) for 
up to ten years in exchange for rent reductions). He noted that this 
bill ''would increase the State's ability to negotiate lease 
extensions by changing the requiring threshold from a ten to 
fifteen percent reduction off of the existing lease rate, as the 
current law requires, to a ten percent reduction from the current 
market rate." He stated that the current statutory regulations have 
negatively impacted the Department's ability to negotiate lease 
extensions with landlords, as, he attested, the State's real estate 
market combined with the way the State's lease agreements are 
structured, often makes the 15 percent reduction from the current 
lease rates "unobtainable.'' 

Mr. Jones stated "that tying the lease rate to a percentage of the 
current market rate would be a more reasonable approach" that would 
allow the State "to negotiate reduced rates more frequently and 
avoid the lengthy and expensive re-procurement process, not to 
mention the cost and disruption" of moving States offices and 
employees. 

Mr. Jones detailed the current lease process, including improvement 
options, and (concluded that this bill would allow the State to) 
(reduce its overall leasing ex2enses.) 

Co-Chair Wilken asked whether this legislation is a new approach or 
is modeled after that of other states. 

Mr. Jones responded that this legislation "is just making a small 
adjustment to a tool" that is already in place. He noted that other 
states often exempt real estate leases from their procurement code 
similar to a business or brokerage model. He estimated that while 
approximately half of the states have similar lease procedures to 
the State, the proposed provision is unique. 

Senator Dyson moved to report the bill from Committee with 
individual recommendations and accompanying fiscal notes. 

SFC-04 ( 24) 05/07/04 
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. . ., • • 
There being no objection, CS HB 
Committee with zero fiscal note #1, 
the Department of Administration. 

• 
545(L&C) was REPORTED from 
dated February 25, 2004 from 

RECESS TO THE CALL OF THE CHAIR 10:05 AM / 5:11 PM 
# 

ADJOURNMENT 

Co-Chair Gary Wilken adjourned the meeting at 05:11 PM. 
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LAW OFFICES OF 

]AMES B. GorrsTEIN 
406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7886 

FACSIMILE 
{907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT IN SUPPORT OF 

Filed In the Trial CoUlf8 
STATEOFALASKA.nminll!STIICI" 

JUN 12 2015 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(NOT EXTENSION) 

THIRD JUDICIAL DISTRICT ) 
)ss 

STATE OF ALASKA ) 

JAMES B. GOTTSTEIN, being first sworn under oath hereby deposes and states as 

follows: 

l. Attached hereto as Exhibit l is a true and correct copy of that certain document, 

titled Extension of Lease and Lease Amendment No. 3, dated September 19, 2013, 

pertaining to the leasing of the new Anchorage Legislative Information Office I received 

from the Alaska Housing Finance Corporation pursuant to a Freedom of Information Act 

request (New LIO Lease). 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99~01 

TELEPHONE 
(907) 274·7688 

FACSIMILE 
(907) 274-9493 

2. The New LIO Lease provides for: 

a. demolition of the then existing Anchorage Legislative Information Office 
located at 716 West 4th Avenue in Anchorage, Alaska down to its 
foundation and steel frame, 

b. demolition of the adjacent old Empress Theatre, located at 712 West 4th 
A venue, occupied by the Anchor Pub at that time, 

c. moving the existing Anchorage Legislative Information Office prior to the 
demolition of the old Legislative Information Office Building, and 

d. construction of a new office building for lease as the new Anchorage 
Legislative Information Office. 

3. The following picture I took accurately depicts the new Anchorage Legislative 

Information Office while under construction on April 20, 2014: 

Affidavit in Support of Motion for 
Partial Summary Judgment (Not Extension) Page 2 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

408 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99SOI 

TELEPHONE 
(907) 274·7668 

FACSIMILE 
(907) 274·9493 

4. The Anchorage Legislative Infonnation Office moved out of the then existing 

Anchorage Legislative Infonnation office sometime around December 1, 2013. 

5. The Anchorage Legislative Infonnation Office moved into the new Anchorage 

Legislative lnfonnation Office around January 2, 2015. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

DATED this 12th day of June, 2015. 

SUBSCRIBED AND SWORN TO efore me this~ day of June 2015. 

~\\\\\\\1111111//q~, 
~ C,ST#=IX~q-% 
~~:~~ ... ~ ~ .··i;p·- _,,;_, ~ 
~ ..... ·. ~ 

$}§ ..-~ •• ~ = iNOTARy\ §'. 
;:; ..._\PUBLIC j ~ 
~ (/)\ ... ·~~ ~~··~I 2Q\1.•:i"&° 

~~.,/'.t-"····~·····;,,s~ ~ "OF ,.,,\..- ~ 
~1111111111\\\\\~~ 

Affidavit in Support of Motion for 
Partial Summary Judgment (Not Extension) 

cL~ 
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EXTENSION OF LEASE AND LEASE AMENDMENT NO. 3 

Extension of Lease Under AS 36.30.083; Amendment of Lease; Material Modification of Lease 

THIS EXTENSION OF LEASE AND THIRD AMENDMENT OF LEASE is made and entered into 
on the date the Legislative Affairs Executive Director or her designee signs the Lease, is by and 
between 716 WEST FOURTH AVENUE, LLC, an Alaska limited liability company, whose 
address is P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," and 
the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3, Juneau, Alaska 
99801-1182, hereinafter referred to as "Lessee," and hereby amends the Lease dated April 6, 
2004, recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District, 
State of Alaska, as previously amended, and renewed through May 31, 2014 by Renewal of 
Lease No. 5, recorded May 23, 2013 In Book 2013-028824-0, Anchorage Recording District, 
Third Judicial District, State of Alaska, herafter referred to as the ·Lease". 

W IT N E S S E T H: 

WHEREAS, the Lessor is currently leasing to the Lessee the following described Premises, 
hereinafter "Existing Premises," described as follows: 

Approximately 22,834 square feet of office space, which consists of all net 
usable office space on the second through sixth floors and approximately 
811 square feet of storage space In the basement, at the building located 
at 716 West 4th Avenue in Anchorage, Alaska at Lot 3A, Block 40, of the 
Original Townsite of Anchorage, according to the official plat thereof, Third 
Judicial District, State of Alaska, and eighty-six (86) reserved off-street 
parking places. 

WHEREAS, on June 7, 2013, the Legislative Council (Lessee) authorized its chairman to 
negotiate all the terms and conditions necessary to extend Lease 2004-024411-0 pursuant to AS 
36.30.083(a), and, to seek the assistance of Alaska Housing Finance Corporation (AHFC) If 
needed, and to negotiate material amendments to the Lease; 

WHEREAS, the existing Premises are not adequate to meet the needs of the Lessee, and the 
Lessee requires up to approximately 64,000 gross square feet of office space and appropriate 
off-street parking spaces in order to adequately house the offices of the legislature and 
legislative staff and to properly accommodate the public; 

WHEREAS, a property directly adjacent to the existing Premises, located at 712 West 4111 

Avenue, when added to the existing Premises, will be adequate to meet the needs of the Lessee 
and, subject to successful negotiation with the property owner, the property may be made 
available to Lessee: 

WHEREAS, subject to the provisions of AS 36.30.083 and other applicable authority, the Lessee 
wishes to incorpate the existing Premises along with the property located at 712 West 4111 

Avenue into this Extension of Lease and Lease Amendment, and further. to reference the 
combined real property parcels as the •Premises• for the purposes of this Extension of Lease 
and Lease Amendment; 
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WHEREAS, the Premises must be renovated In order to meet the needs of the Lessee and, 
subject to successtUI. negotiation .betW8Ein the parties, a renovation plan and renovation 
schedule will be documented as Exhibit "A" and Exhibit "B" of this Extension of Lease and Lease 
Agreement; · 

WHEREAS, Alaska Legislative . Procurement Procedures designate the chairman of . the 
Legislative council,. as procurement officer with respect to contracts of the Legislative Affairs 
Agency, 'and the Chairman has made a written determination under Procurement Procedures 
Section 040(d) (Exhibit C) that the L.eaile inay be materially mOdified without procurement of a 
new Lease to indude the proJie!1Y knoY.tn as 712West Fourth Avenue; 

WHEREAS, the current lease term expires May 31, 2014 and ifl&lheirrtentlOnOfthEILessor and) · 
(Lessee to extend the Lease for 10 years under AS 36.30.083{!!) effective June 1, 2014 through 
May 31, 2024; 

WHEREAS, modifications and amendments to the Lease made under Legislative Procurement 
Procedure Section 040(d) are required prior to the extension of the lease term to proceed with·· 
renovations of the premises and therefore amendments to the Lease; with the excel>tion of the 
lease term, are effeCtive on the date the Legislative Affairs Director signs the LeaSE1: 

NOW, THEREFORE LESSOR AND LESSEE AGREE that(flleceas8isherebY. extenCle(ffor10) 
{years until May~. 2024 P-Ursuant to AS 36.30.083;)and the Lease is hereby amended pursuant 
to Legislative Procurement Procedure Section 040(d) as follows: 

., i :, 

Sec. :1 of the Lease Is amended to read as follows: 

1.1 DESCRIPTION OF PREMISES; LEASE TERM; MONTHLY LEASE RATES: 

a. 

New LIO Lease .. 

The Lessor hereby leases.to the Lessee and the Lessee hereby leases from the 
Lessor the Premises described below: 

All space within the office building, all space within the parking · 
garage, and all real property located at 716 West 4111 Avenue In 
Anchorage, Alaska further described as Lot 3A, Block 40, of 
the: Original Townsite of Anchorage, according to the official 
plat thereof, Third Judicial District, State of Alaska; and all 
space located within the building and all real property located at 
712 West 4th Avenue In Anchorage, Alaska further described 
as Lot 2 W 39.5' Block 40 Original Townsite of Anchorage. 

On the Effective Date as· defined in Section· 1 (b) below, the 
Lease shall be for the Existing Premises. On the schedule as 
set forth ,in Exhibit "B-1" the Premi8es will be renovated ·and 
expanded as described in ~xhibit 0A" ("LIO Approval Plans") 
(hereinafter the "Renovations");' Following completion of the 
Renovations, the Premises wiD lncl4de approximately, 64,048 
gross square feet of building space and:~pproximately 86 off-

. street parking spaces with the spaces striped as dliected by 
Le8see. . 
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b. The term of the Lease is extended for ten (10) years from the termination of the 
original term on May 31, 2014 until May 31, 2024. The covenants and 
requirements set forth In this Extension of Lease and Lease Amendment are 
effective the date it is signed by both parties (the "Effective Datej. 

c. Base Monthly Rental.This Lease will have three applicable rental rates. 

1. On the Effective Date the Base Monthly Rental shall be $56,863.05 which is 
the lease rate under current lease for the~Existing Premli;;es) 

2. )'he LeS&or will provide the Lessee with Interim office space and parking) 
,(Interim Spa~) as defined in Exhibit ·~1· _ch.1_rill9 ~ssor's ll\IQrk on t~~ 
(RQnQvations) :C"RQn9v~ti9n Peri9g')~ Lessee shall move to Interim office 
space ("Interim Space") on the dates set forth in Exhibit ·e-1 • after 10 days 
written notice by Lessor. 

During the Renovation Period and while the Lessee is occupying the Interim 
Space, the Base Monthly Rental will be reduced to the lesser of the amounts 
that follow: 

i. To an amount equivalent to the actual costs the Lessor incurs in providing 
the Lessee with the Interim Space during the Renovation Period, including 
all costs of moving the Lessee to and from different space throughout the 
Renovation Period; or 

ii. The Base Monthly Rental rate paid on November 1, 2013 per the 
provisions of Renewal of Lease Number 5. 

iii. Notwithstanding Option #1 and Option tr.2. above; the Lessee shall not pay 
rent in any amount for the portion of the Premises located at either 712 W. 
4111 Avenue or 716 W. 4111 Avenue if the Lessee is not occupying space In 
the respective building and the Monthly Base Rent shall be adjusted 
accordingly. 

3. Upon final acceptance and occupancy of the renovated Premises, then the 
Base Monthly Rental will increase to $281,638 per month. 

d. Base Monthly Rental Adjustments 

Unless otherwise amended in writing signed by both parties, the Base Monthly 
Rental set forth in 1.1 (c)(3) above shall remain the same through May 31, 2024. 

e. Monthly Lease Payments 

New LIO Lease 

The monthly lease payments are due and payable on the 1'" day of each month. 
Payments will be made as agreed between the Lessee and Lessor. If the post 
Renovation Period occupancy date is a date other than the first day of the month, 
then the Base Monthly Rental shall be prorated and the increased rent paid with 
the payment of the first full month Base Monthly Rental payment due after the 
post Renovation occupancy. 

Page3of 22 

Exhibit 1, page 3 of 104 

000202



1.2. AS 36.30.083fa) COST SAVINGS: 

The Base Monthly Rental rate paid for the Premises to be paid upc>n final 
acceptance and occupancy of the renovated space has been determined to 
provide a minimum cost savings of at least 1 O percent below the market rental 
value of the Premises. Supporting documentation Is attached as Exhibit D 
(Executive Director's Cost Saving Calculation and Report to the Legislative 
Budget and Audit Committee per AS 36.30.083(b)). 

)Under AS 36.30.083{a)~ notwithstanding any other p~vision of AS 36.30.083,(the) 
~E!Q!sla_liyf! QOIJ!lCil may extenct a real property lease .that is entered into under AS 
36.30 for up to 10 years if a minimum cost savings of at least 10 percent below 
the market rental value of the real property at the time of the extension would be 
achieved on the rent due under the lease. The market rental value must be 
established by a real estate broker's opinion of the rental value or by an appralsal 
of the rental value. Timothy Lowe, MAI, CRE, FRICS of the firm of Waronzoff 
Associates, Inc. at 999 North Sepulveda Boulevard Suite 440 El Segundo, 
California has completed an Independent analysis of the provisions of this lease 
extension and amendment and has conduded that the rent due under the terms 
and conditions of this lease extension and amendment is at least a 10 percent 
below the market rental value of the real property at the time of the extension for 
a ten year term. 

Under AS 36.30.083(a), Legislative Council has approved the extension of this 
Lease as legally required. In addition to any other right of the Lessee under this 
Lease to terminate the Lease, if, In the judgment of the Legislative Affairs Agency 
Executive Director, sufficient funds are not appropriated in an amount adequate 
to pay the then annual lease payments and expenses, the Lease will be 
terminated by the Lessee as of the date appropriated funds are exhausted, or will 
be amended by mutual agreement of the Parties. To terminate under this section, 
the Lessee shall provide not less than 90 days advance written notice of the 
termination to the Lessor. 

Sec. 2 of the Lease Is amended to read as follows: 

2. ADA COMPLIANCE: On the date of final acceptance and occupancy and throughout the 
entire occupancy of the Lease, the Lessor shall ensure that the Premises, and any 
improvements or alterations to the Premises, and au accessible routes shall meet the 
specifications of the ADA AccessibRity Guidelines (ADAAG) for Public Buildings and 
Facilities per Title II of the Americans with Disabilities Act. (ADA), as currently written and 
as they may be subsequently amended (hereafter referred to as ADA compliance). 

Under the previous paragraph, the Premises, and any Improvements or alterations to the 
Premises, and all accessible routes, must meet the ADA compliance requirements as 
they apply to a pubfic entity. 

The Lessee's acceptance of the Premises or of any improvements or alterations to the 
Premises, or any Inspection of the Premises by the Lessee, do not relieve the Lessor of 
its responsibility for ADA compliance. 
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If these provisions on ADA compliance conflict with another provision in the Lease, the 
provisions of this section shall govern. 

Prior to the date of final acceptance and occupancy, the Lessor, at its own expense, must 
furnish the Lessee with an ADA Facility Audit Report prepared by an architect registered 
to practice in the State of Alaska certifying that the Premises comply with au requirements 
of the cunent version of the ADA and this section. 

Sec. 3 of the Lease Is amended to read as follows: 

3. RENOVATION AND DELIVERY OF PREMISES: The Lessor agrees to renovate the 
Premises consistent with the specifications as set forth in Exhibit "A",on the schedule as 
set forth in Exhibit "B', and in accordance with applicable law. 

Exhibit "A' describes all terms and conditions of the renovations to be completed by the 
Lessor and incorporates the drawings, schematics, and deliverables for the same. Exhibit 
'B" sets forth the milestones for the renovation of the Premises as well as the final 
completion date. Exhibit B-1 sets forth the schedule for the interim occupancy during the 
renovation period. 

)The Lessee shall -pay up to $7,soo,ooo In direct relmbursernent payments to Lessor; 
~oward the cost of that portion _of tli~ Jl!llOvation work th~t repr~sents !he tenant 
~mprovel'l1ents to the Prem~~ All invoices submitted to Lessee by Lessor must be 
accompanied by appropriate documentation and in addition, must be approved by the 
Procurement Officer prior to payment. Invoices, unless disapproved, shall be due within 
30 days of submission. An invoice may be disapproved by the Procurement Officer for 
lack of appropriate documentation or any other legitimate reason. In the event that it is 
disapproved by the Procurement Officer, the Lessor may challenge the decision of the 
Procurement Officer under the Legislative Procurement Procedures. The balance of the 
tenant improvement costs at occupancy, if any, shall be added to the Lessor's renovation 
costs and amortized over the term of the Lease. 

The Lessee is responsible for the acquisition of and installation of its own furniture, 
fixtures and equipment and shall schedule the same in a manner that does not conflict 
with the progress of the renovation work. 

Sec. 4 of the Lease Is amended to read as follows: 

4. The Lease shall be what is described as a "modified triple net lease". 

a. LESSOR'S RESPONSIBILITY AND COSTS: 

New LIO Lease 

1. The installation and maintenance of all structural components, core 
components, roof membrane/surface, and building systems that are 
incorporated into the Premises, including but not limited to: HVAC, elevators, 
plumbing, electrical, and fire suppression systems. 

2. Providing connections to city water and sewer, electric service, and other 
public utility service to the Premises. 
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3. Parking lot repair, striping, work required to maintain conformance with ADA or 
other accessiblfrty issues. 

4. Any/all work required to maintain conformance with ADA or other accessibility 
issues. 

5. Extraordinary maintenance - replacing wom carpeting, painting interior walls, 
replacing damaged casework, every 10 years, or sooner if reasonably 
required. 

6. Exterior light fixture repair/replacement. 

7. Interior light fixture repair/replacement. 

8. Plumbing fixture repair/replacement. 

9. Elevator inspedion/repair/replacement. 

10. HVAC inspection/maintenance/repair/replacement. 

11. Fire suppression system inspection/maintenance/replacement. 

12. The payment of any/all pending or levied assessments. 

13. Other services or maintenance as may be agreed by the parties. 

b. LESSEE'S RESPONSIBILITY AND COSTS: 

New LIO Lease 

1. Building janitorial service and supplies. 

2. Landscaping and grounds maintenance. 

3. Interior and exterior window washing. 
4. Parking lot sweeping, sanding and snow removal. 

5. Interior and exterior light bulb replacement. 

6. Hallway and entrance walk-off mats. 

7. Carpet cleaning on a commercially reasonable regular schedule. 

8. Professional property management services. 

9. Real property taxes (reimburse Lessor). 

10. Downtown business district assessments (reimburse Lessor). 

11. Monthly utility service: water, gas, electric, sewer (either established in 
Lessee's name or reimburse Lessor). 

P.age&of 22 

Exhibit 1, page 6 of 104 

000205



12. Post renovation/following final acceptance and occupancy installation and 
maintenance of all data cables and systems. Initial installation is described in 
Exhibit "A". 

13. Post Renovation and following the final acceptance and occupancy Installation 
and maintenance of internet service to the Premises. Initial installation is 
described in Exhibit "A". 

14. Property casualty insurance coverage only (reimburse Lessor). All other 
insurance required under the Lease shall be at the sole expense of Lessor. 

15. Security guards or other security services. 

16. Post Renovation and following final acceptance and occupancy, the 
installation and maintenance of key-<:ard or other access system. Initial 
installation is described in Exhibit "A". 

17. Installation, maintenance, and use of a flagpole. 

Sec. 5 of the Lease Is amended to read as follows: 

5. ELECTRICAL REQUIREMENJS: 

a. The electrical requirements of the Premises are described in Exhibit "A". 

b. The. Lessor shall post a schematic at each circuit breaker panel with labeling to 
correspond to Individual circuit breaker labels and shall keep the posted plan up to 
date. 

Sec. 6 of the Lease Is amended to read as follows: 

6. PLUMBING REQUIREMENTS: 

a. The plumbing requirements of the Premises are described in Exhibit "A' . 

Sec. 7 of the Lease la amended to read as follows: 

7. HEATING. COOLING AND VENTILATION <HVAC) REQUIREMENTS: 

a. The HVAC installation requirements of the Premises are described in Exhibit "A' . 

b. Facilities shall be provided to maintain the temperature in all the offices and similar 
type space unifonnly within 68 degrees F to 78 degrees F range. 

New LIO Lease 

If the temperature is not maintained within the 68 degrees F to 78 degrees F range 
for a period of more than two consecutive working days, the Lessor shall, upon 
receipt of a written complaint from the Lessee. provide suitable temporary auxiliary 
heating or cooling equipment, as appropriate, to maintain the temperature in the 
specified range. If such temporary auxiliary equipment is necessary to meet 
normal weather contingencies for more than 21 consecutive working days, the 
Lessor shall, not later than the 21st working day, initiate a continuing and di ligentty 
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applied effort to rectify the deficiency causing the failure in order to uniformly 
maintain the temperature range required. If after 42 consecutive working days the 
temporary auxiliary equipment is still necessary to meet normal weather 
contingencies, the Lessee shall be free to hold the Lessor In default, it being 
considered that the Lessee has proffered a reasonable amount of time for the 
Lessor to effect suitable modification or repair to the building in order to maintain 
the specified temperature range without resort to temporary auxiliary devices. 
"Wor1<1ng days" for the purpose of this section shall be defined as days normally 
scheduled by the Lessee as open for the conduct of its nonnal operations. 

c. Adequate ventilation shall be provided in accordance with the mechanical code 
adopted by the Department of Public Safety for the State or ventilation may be 
provided by windows with screens that open. 

Sec. 8 of the Lease Is amended to read as follows: 

8. WINDOW COVERING REQUIREMENTS: Window covering requirements are described 
In Exhibit "A-. 

Sec. 9 of the Lease Is amended to read as follows: 

9. FLOOR COVERING REQUIREMENTS: Floor covering requirements are described In 
Exhibit "A". In addition, the Lessor Is responsible for replacing floor coverings at least 
once every ten (10) years or sooner if reasonably required, provided the sooner 
replacement is not required due to extraordinary wear and tear or other fault of Lessee. 

The Lessee shall use grating, runners, rubber finger mats or other aggressive methods 
at the front entrance to the building and the Premises to minimize tracking dirt, snow or 
ice into the space. 

Sec. 10 of the Lease Is amended to read as follows: 

10. ACOUSTICAL REQUIREMENTS: Acoustical requirements are described in Exhibit "A". 

Sec. 11 of the Lease Is amended to read as follows: 

11. PARTITION REQUIREMENTS: Partition requirements are described in Exhibit "A". 

Sec. 12 of the Lease le amended to read as followe: 

12. PAINTING REQUIREMENTS: Painting requirements related to the renovation are 
described in Exhibit "A". In addition, the Lessor is responsible for repainting at least once 
every ten (10) years or sooner if reasonably required, provided the sooner repaint is not 
required due to extraordinary wear and tear or other fault of Lessee. All surfaces which 
normally would be painted shall be finished with a minimum of two coats of interior latex 
paint on walls and suitable seml11loss enamel on woodwork and bare metal. The Lessee 
reserves the right to select the colors for areas to be newly painted. 
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Sec. 13 of the Lease la amended to read as follows: 

13. DOOR HARDWARE REQUIREMENTS: Door hardware requirements related to the 
renovation are described in Exhibit "A" . The Lessee is responsible for any subsequent 
(post-renovation - after final acceptance and occupancy) modification to door hardware 
that may be necessary to install additional components of a key card or other security 
system. The Lessee Is responsible for the security and safekeeping of all keys to the 
Premises. 

Sec. 14 of the Lease Is amended to read as follows: 

14. VOICE AND DATA REQUIREMENTS: Voice and data requirements are described in 
Exhibit "A" . The Lessee is responsible for the installation and maintenance of all voice, 
data, and Internet service to the Premises post-renovation; following final acceptance and 
occupancy. 

Sec. 1 & of the Lease la amended to read as follows: 

15. PARKING REQUIREMENTS: Parking requirements are described in Exhibit "A". 

If additional parking is constructed, ii shall be of sufficient size to allow proper end easy 
parking, and have a hard and well-drained surface. All parking locations must be well lit 
and have good accessibility in and out of the parking area. 

Lessee shall be responsible to maintain the parking areas and to provide that the above 
grade/surface parking lot Is available to the public between the hours of 5:00pm and 
6:00am Monday thru Friday and full time on Saturdays and Sundays. Any revenue rates 
for public parking shall be as determined by Lessee and any collected revenue for public 
parking shall be the property of the Lessee or its vendors as Lessee may so choose. 
Lessee shall direct the initial signage installation requirements for the parking areas which 
Lessor shall install as provided in Exhibit "A" . Thereafter the Lessee shall be responsible 
for signage installation, maintenance and changes. 

Sec. 16 of the Lease Is amended to read as follows: 

16. FIRE PREVENTION: The Lessor shall ensure that the Premises are at all times 
compliant with local fire code or other authority and shall insped and maintain au fire 
suppression equipment and systems as necessary. The Lessee shall maintain the 
premises In keeping with good housekeeping and fire prevention practices. The Lessor 
reserves the right at reasonable times to enter and make fire prevention and fire 
protection Inspections of the Premises. 

Sec.17 of the Lease Is amended to read as follows: 

17. HAZARDS: Both the Lessor and Lessee shall endeavor to keep the Premises free from 
environmental and other hazards. 
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Sec.18 of the Lease is amended to read as follows: 

18. JANITORIAL SERVICES: The Lessee shall be responsible for janitorial services for 
the entire Premises including common areas, parking areas and exterior areas. 

Sec. 19 of the Lease Is NOT amended except for the addition of the following provisions: 

The last sentence of section 19 A is amended to read: 

The Lessor shall be responsible for completing the Renovationa deacribed in Exhibit 'A' 
prior to the Lessee accepting and•taking occupancy of the Premises. After the 
Renovations have been completed and the Lessee has accepted and taken occupancy of 
the Premises, any subsequent alterations to the Premises agreed by the parties will be 
documented by separate agreement. 

Sec. 20 of the Lease Is deleted In Its entirety. 

Sec. 21 of the Lease Is amended to read as follows: 

21. SIGNS: The installation of signage as part of the renovation is described in Exhibit "A'. 
After renovation is complete, Lessee reserves the right to erect or affix signs at the 
Premises, including the parking areas, so long as such installation does not cause 
damage to the roof, elevators or structural components of the buildings. The placement 
of signs at or upon the Premises shall be coordinated with the Lessor to avoid i!Jjury to 
the Premises and to comply with applicable law. 

Sec. 22 of the Lease is amended to read as follows: 

22. ELEVATORS: The Lessor shall ensure that all floors of the Premises under this Lease 
are served by elevators that comply with the current applicable editions of the rules, 
regulations and codes of the State and the Municipality of Anchorage. Prior to occupancy 
by the Lessee, the Lessor shall provide the Lessee with documentation from a licensed 
elevator maintenance organization stating that the elevator is In good working order and 
meets all the minimum standards. 

Sec. 23 of the Lease Is amended to read as follows: 

23. RENOVATION AFTER FINAL ACCEPTANCE OF PREMISES BY LESSEE: After final 
acceptance and occupancy, at the reasonable request of the Lessee, the Lessor shall 
renovate the Premises at Lessee's expense by refinishing all damaged or worn walls, 
ceilings, floors, or built-in fixtures or replacing damaged or worn wall, floor, or window 
coverings and paint that are not the responsibility of Lessor. For any renovation, the 
Lessee reserves the right to make on-site inspections and to determine if and when the 
renovation is complete and satisfactory. The Lessee reserves the right to work with the 
Lessor on selecting colors and finishes. If the Lessor does not perform a renovation 
requested by the Lessee that Is allowed by this Section 23 ("Renovation'), the failure to 
respond is a default under Section 32 \Remedies on Default'). 
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Sec. 24 of the Lease Is amended to read as follows: 

24. WAGE-RELATED REQUIREMENTS: If construction, alteration, repair, renovation, or 
redecorating work by the Lessor that is over $25,000 is required in order for the Premises 
to be ready for occupancy or if work that is over $25,000 is performed by Lessor, that 
directly relates to the Lessee's Premises, while the Lessee is occupying the Premises, the 
Lessor is advised that the Lease will be considered by the Lessee to be subject to the 
minimum wage and other requirements of AS 36.05.010 - 36.05.110; the current 
minimum wages for various classes of laborers, mechanics, and field surveyors (as these 
terms are defined in AS 36.95.010) and the rate of wages paid during the contract must 
be adjusted to the wage rate indicated under AS 36.05.010; the Lessor and Lessor's 
contractors must pay all employees unconditionally and not less than once a week; the 
scale of wages must be posted in a prominent and easily accessible place at the site of 
the work: the Lessee shall withhold as much of its payments under this Lease as 
necessary to pay to laborers, mechanics, and field surveyors employed by the Lessor or 
the Lessor's contractors the difference between (A) the rates of wages required by the 
contract to be paid laborers, mechanics, or field surveyors on the work, and (B) the rates 
of wages in fact received by the laborers, mechanics, or field surveyors that are less than 
the required wages. The Lessor is encouraged to contact the Department of Labor and 
Workforce Development for more information about these and other related 
requirements. 

If it is found that a laborer, mechanic, or field surveyor employed by the Lessor or the 
Lessor's contractor has been or is being paid a rate of wages less than the rate of wages 
required by the Lease to be paid, the Lessee may, by written notice to the Lessor, 
terminate the Lessor's right to proceed with the work or the part of the work for which 
there is a failure to pay the required wages and to prosecute the work to completion by 
contract or otheiwise, and the Lessor and the Lessor's sureties are liable to the Lessee 
for excess costs for completing the work. 

Sec. 25 of the Lease Is amended to read as follows: 

25. INGRESS AND EGRESS: All space shall be available on a 24-hour day, seven days a 
week basis to the Lessee and its invitees. The Lessee shall have full access to and use 
of all common areas of the building including elevators. lobbies. stairwells, and restrooms. 
The Lessor shall install and the Lessee shall maintain a security camera system which 
covers all of the common areas of the building but not limited to hallways, stairwells, and 
elevators and the upper and lower parking areas, and provide monitors for the Lessee to 
operate and monitor. 

Sec. 30 of the Lease Is amended to read as follows: 

30. LESSEE-INSTALLED ITEMS: All fixtures and/or equipment of whatever nature that are 
installed in the Premises by the Lessee, whether permanently affixed or otherwise, shall 
continue to be the property of the Lessee and may be removed by the Lessee at any 
time, provided however, that the Lessee shall, at its own expense, repair any injury to the 
Premises resulting from such removal. However any conduit or wiring installed by the 
Lessee shall remain. Notwithstanding the foregoing, Lessee may not raze and replace 
the improvements or make any alterations whose cost exceeds $5,000 without the prior 
written consent of the Lessor, which consent shall not be unreasonably withheld, 
conditioned, or delayed. 
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Sec. 31 of the Lease Is amended to read as follows: 

31. RESTORATION LIABILITIES: Lessee agrees to leave the Premises at the expiration or 
termination of this Lease In as good a condition as when first occupied under this Lease, 
except for reasonable wear and tear and loss or damage caused by fire, explosions, 
earthquakes, acts of God, or other casualty. At the termination of the Lease, the Lessee 
is not required to restore the Premises to their condition before the Lessor or Lessee 
made the improvements required for the Lessee to occupy the Premises under the 
Lease. 

Sec. 33 of the Lease Is emended to read as follows: 

33. REMEDIES ON DEFAULT: If the Lessee shall at any time be in default in the payment of 
rent, or in the performance of any of the terms of the Lease and shall fail to remedy such 
default within thirty (30) days after written notice of the default from the Lessor, the 
Lessor may retake possession of the Premises by an unlawful detainer action or other 
lawful means, and the Lease will terminate, without prejudice, however, to the right of the 
Lessor to recover. from the Lessee all rent due up to the time of such entry. In case of 
any default and entry by the Lessor, the Lessor shall reiet the Premises for the remainder 
of the term for the highest rent obtainable and may recover from the Lessee any 
deficiency between the amount obtained by reletting and the rent specified by the Lease. 

If the Lessor shall at any time be in default In the performance of any of the terms or 
obligations of the Lessor under this Lease, the Lessee may fix the problem involved and 
deduct the cost, including administrative costs, from the rent, if the Lessor fails to fix the 
problem after Lessee notifies the Lessor in writing of the default. Upon such notice, 
Lessor shall cure the default within a reasonable time as defined in Section 49, or if the 
default cannot reasonably be cured within a reasonable time, then Lessor shall 
commence the cure within such reasonable time and prosecute it diligently until 
completion. If Lessor fails to so act, then it shall be in default and Lessee may elect its 
remedies for default. If the Lessee chooses not to fix the problem or cannot fix the 
problem, the Lessee may deduct from the rent the Lessee's damages, which are to be 
determined by the Lessee's Supply Officer. When deducting damages under this 
sentence, "damages" means either (1) the costs (including administrative costs) of 
alleviating or adjusting to the problem, or (2) the diminution of the value of the Lease to 
the Lessee caused by the Lessor's default Instead of pursuing the other remedies 
provided by this paragraph, if the Lessor fails to correct a default within the time set forth 
herein after receiving written notification of the default from the Lessee, the Lessee may 
terminate the Lease by giving 30 days written notice of the termination to the Lessor and 
may recover damages from the Lessor. This paragraph does not apply to a situation 
covered by Section 28 ("Untenantability") or to the termination allowed under Section 20 
("Wage-Related Requirements"). 
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Sec. 34 of the Lease Is amended to read as follows: 

34. INDEMNIFICATION: The Lessor shall indemnify, save harmless, and defend the 
Lessee, and its officers, agents and employees from liability of any nature or kind, 
including costs, attorney fees, and other expenses, for or-on account of any and all legal 
actions or claims of any character whatsoever resulting from Injuries or damages 
sustained by any person or persons or property as a result of any error, omission, or 
negligence, of the Lessor that occurs on or about the rental Premises or that relates to 
the Lessor's performance of its lease obligations. 

Sec. 35 of the Lease la amended to read as follows: 

Without limiting Lessor's indemnification, it Is agreed that Lessor will purchase at its own 
expense and maintain in force at all times during the Lease the following policies of 
insurance: 

The requirements contained herein, as well as Lessee's review or acceptance of 
insurance maintained by Lessor is not Intended to, and shall not in any manner, limit or 
quaDfy the liabilities or obligations assumed by Lessor under this Lease. 

Insurance policies required to be maintained by Lessor will name Lessee as additional 
insured for all coverage except Workers' Compensation and Professional Liability/E&C 
insurance. 

Lessor and its subcontractors agree to obtain a waiver, where applicable, of all 
subrogation rights against Lessee, its officers, officials, employees and volunteers for 
losses arising from work performed by the Lessor and its subcontractors for Lessee. 
However, this waiver shall be inoperative if its effect is to Invalidate in any way the 
insurance coverage of either party. 

Where specific limits are shown, it is understood that they will be the minimum 
acceptable limits. If the Lessor's policy contains higher limits, Lessee will be entitled to 
coverage to the extent of such higher limits. The coverages and/or limits required are 
intended to protect the primary interests of Lessee, and the L.sssor agrees that in no way 
will the required coverages and/or limits be relied upon as a reflection of the appropriate 
types and limits of coverage to protect Lessor against any loss exposure whether a result 
of this Agreement or otherwise. 

Failure to furnish satisfactorv evidence of insurance or lapse of any reauired insurance 
policy is a material breacb and grounds for termination of me Lease. 

a. Property Insurance: The Lessor will provide and maintain (with Lessee 
reimbursement as per Section 4(b)(14): 

New LIO Lease 

1. Property insurance in an amount of not less than 100% of the replacement 
cost of the building(s) and contents, including improvements made on behalf 
of Lessee. Coverage shall be written on an "all risk" replacement cost basis 
and include an endorsement for ordinance and law coverage. 
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2. If the property is located in a floodplain, flood insurance in an amount of not 
less than 100% of the replacement cos1 of the building(s) and contents, 
lndudlng Improvements made on behalf of Lessee; or the maximum amoun1 
available from the National Flood Insurance Program, whichever is less. 

b. Workers' Comcensation Insurance: The Lessor will provide and maintain, for all 
employees of the Lessor engaged In work under the Contract, Workers' 
Compensation Insurance as required by AS 23.30.045. The Lessor shall be 
responsible for ensuring that any subcontractor that directly or indirectly provides 
services under this Lease has Workera' Compensation Insurance for its 
employees. This coverage must indude statutory coverage for all States In which 
employees are engaging in work and employer's Uability protection for not less 
than $100.000 per occurrence. Where applicable, coverage for all federal acts 
O.e., USL & Hand Jones Acts) must also be induded. 

c. Commercial General Liability Insurance: The Lessor will provide and maintain 
Commercial General Liability Insurance with not less than $1,000,000 per 
occurrence limit, and will Include premises-operation, products/completed 
operation, broad form property damage, blanket contractual and personal injury 
coverage. Coverage shall not contain any endorsement(&) excluding or limiting 
con1ractual liability nor providing for cross liability. 

d. Automobile LiabilitV Insurance: The Lessor will provide and maintain Automobile 
Liability Insurance covering all owned, hired and non-owned vehicles with 
coverage limits not less than $1,000,000 per occurrence bodily injury and 
property damages. In the event Lessor does not own automobiles, Lessor agrees 
to maintain coverage for hired and non-owned liability which may be satisfied by 
endorsement to the CGL policy or by separate Business Auto Liability policy. 

e. Umbrella or Excess UabllitV: Lessor may satisfy the minimum liability limits 
required above for CGL and Business Auto under an umbrella or excess Liability 
policy. There is no minimum per occurrence limit under the umbrella or excess 
policy; however the annual aggregate limit shall not be less than the highest per 
occurrence limit stated above. Lessor agrees to endorse Lessee as an additional 
insured on the umbreOa or excess policy unless the certificate of insurance states 
that the umbrella or excess policy provides coverage on a pure "true follow form" 
basis above the CGL and Business Auto policy. 

f. Professional Liability Insurance: The Lessor wiD provide and maintain 
Professional Liability Insurance covering all errors, omissions or negligent acts of 
the Lessor, its property managers, subcontractors or anyone directly or indirectly 
employed by them, made in the performance of this Lease which results in 
financial loss to the State. Limits required are $500,000. 

g. Fldelitv Bond: The Lessor will provide and maintain a Fldelity Bond in the amoun1 
of $250,000 covering all acts of the Lessor, its property managers, or 
subcon1ractors who shall have access or perform work upon the Premises. 
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h. Certificates of Insurance Lessor agrees to provide Lessee with certificates of 
insurance evidencing that all coverages, limits and endorsements as described 
above are in full force and effect and will remain In full force and effect as 
required by this Lease. Certificates shall include a minimum thirty (30) day notice 
to Lessee cancellation or non-renewal. The Certificate Holder address shall read: 

Legislative Affairs Agency 
State Capitol, Room 3 
Juneau, Alaska 99801-1182 
Fax (907) 465-2918 

Sec. 36 of the Lease Is amended to read as follows: 

36. DELAYS IN PERFORMANCE: If the Lessor delays in providing the Premises to the 
Lessee in a condition the Lessee determines satisfactorily meets the descriptions 
provided in the attached Exhibit "A", by the deadline set forth in section 3 and Exhibit ·e·. 
the Lessor shall provide a written explanation for the delay in performance. The Lessor 
may be excused from performance due to unforeseeable causes beyond the control and 
without fault or neglect of the Lessor. Unforeseeable causes may Include, but are not 
limited to: (1) acts of God, (2) public enemy, (3) acts of the state in its sovereign 
capacity, (4) acts of another contractor in the performance of a contract with the Lessee, 
(5) fires, (6) floods, (7) quarantine restrictions for epidemics, (8) strikes, (9) freight 
embargoes, (10) unusually severe weather conditions, and (11) delays unusual in nature 
by subcontractors or suppliers. Notification of such delays must be made to the Lessee's 
Procurement Officer in writing within ten (10) days of the commencement of the 
unforeseeable cause. The Procurement Officer shall ascertain the facts and the extent of 
delay and the extent of the time for completing the project. The Procurement Officer may 
approve up to four (4) thirty (30) day extensions if, in the Procurement Officer's 
judgement, the findings of fact justify an extension. The cause of the extension need not 
be unforeseeable to justify an extension. The Lessor shall provide written explanation for 
the delay in performance after the exhaustion of each extension. The Procurement 
Officer may terminate the Lease at any time after the four (4) thirty (30) day extensions if 
the Lessor has not provided the Premises to the Lessee in a condition the Lessee 
determines satisfactorily meets the descriptions provided in the attached Exhibit "A" by 
the deadline set in Exhibit 'B". Pending final decision on an extension of time under this 
section, the Lessor shall proceed diligently with the performance of the Lease. Inability to 
comply with state or municipal construction or zoning laws or ordinances or restrictive 
covenants shall not be regarded as an unforeseeable cause. To terminate the Lease 
under this section, the Procurement Officer shall provide notice by e-mail or delivery of 
hard copy to the Lessor, whichever method is selected in the sole discretion of the 
Procurement Officer. The Procurement Officer shall provide thirty (30) days notice before 
terminating this Lease. 
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Sec:. 37 of the Lease Is amended to read as follows: 

37. HOLDING OVER: At the Lessee's sole discretion, prior to the Lease expiration, the 
Lessee may provide a one hundred eighty (180) day written notice to the Lessor 
informing the Lessor that the Lessee wishes to hold over following the end of the Lease 
Term. Such election for a holdover shall be not less than six months in duration and not 
more than one year in duration following the end of the Lease Term. Base Monthly 
Rental for the Holdover Period shall be as was in effect at the end of the Lease Term plus 
the applicable Base Monthly Rental adjustment set forth In Section 1(d). Only one 
holdover election shall be allowed. All other terms and conditions specified by the Lease 
remain the same. 

Sec. 39 of the lease (as amended by Lease Amendment #2 and Renewal# 1 (2009-2010) 
signed 311112009) Is amended as follows: 

Delete all content beginning with the second paragraph which begins "The Lessor consents to 
the Lessee's assignment...• 

Sec. 41 of the Lease Is amended to read as follows: 

41. USE OF LOCAL FOREST PRODUCTS: AS 36.15.010 requires that in a project financed 
by State money In which the use of timber. lumber, and manufactured lumber projects is 
required, only timber, lumber, and manufactured lumber products originating in this State 
from local forests shall be used wherever practicable. Therefore, if construction, repair, 
renovation. redecoration. or other alteration is to be performed by the Lessor to satisfy 
this Lease, the Lessor must use, wherever practical, timber, lumber, and manufactured 
lumber products originating in the State from local forests and only products 
manufactured, produced, or harvested in the state may be purchased if the supplies are 
competitively priced, available, and of like quality compared with products manufactured, 
produced, or harvested outside the state. 

Sec:. 42 of the Lease Is amended to read as follows: 

42. LEASE AMENDMENTS: In addition to any other amendment the parties may be allowed 
to make under the Lease, the terms of the Lease entered into may be amended by 
mutual agreement of the parties, if the Lessee determines that the amendment is in the 
best interests of the Lessee. 

Sec:. 43 of the Lease is amended to read as follows: 

43. AUTHORIZATION; CERTIFICATION: Authority for the Chairman of Legislative Council 
to execute this Lease was authorized by a majority of the members of the Alaska 
Legislative Council at a meeting on June 7, 2013. 

Funds are available in an appropriation to pay for the Lessee's monetary obligations 
under the Lease through June 30, 2015. The availability of funds to pay for the Lessee's 
monetary obligations under the Lease after June 30, 2015, is contingent upon 
appropriation of funds for the particular fiscal year involved. In addition to any other right 
of the Lessee under this Lease to terminate the Lease, if, in the judgment of the 
Legislative Affairs Agency Executive Director, sufficient funds are not appropriated by the 
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Legislature, the Lease will be terminated by the Lessee or amended. To terminate under 
this section, the Lessee shall provide written notice of the tennination to the Lessor. The 
Executive Director will include a budget request to cover the obligations of Lessee in the 
proposed budget as presented to the Legislative Council for each lease year as a 
component of Lessee's normal annual budget request and approval process. 

The Lease Is amended by adding new sections to read aa follows: 

46. HUMAN TRAFFICKING: By the Lessor's signature on this Lease, the Lessor certifies 
that the Lessor is not headquartered in a country recognized as Tier 3 in the most recent 
United States Department of State's Trafficking in Persons Report. 

In addition, if the Lessor conducts business in, but is not headquartered in. a country 
recognized as Tier 3 in the most recent United States Department of State's Trafficking in 
Persons Report, a certified copy of the Lessor's policy against human trafficking must be 
submitted to the Agency prior to contract award. 

The most recent United States Department of State's Trafficking in Persons Report can 
be found at the following website: http://WWW.state.gov/glllp/rfs/tiprpt. 

If the Lessor is or becomes headquartered in a Tier 3 country, or fails to comply with this 
Section 46 ('Human Trafficking'), the Lessee may terminate the Lease. 

47. OPTION TO EXTEND LEASE: The Lessee may exercise an option under this section 47 
to extend, as provided by AS 36.30.083, the Lease for up to 10 years following the end of 
the expiring lease term. To exercise this option, the Lessee shall give notice to the Lessor 
at least six (6) months before the end of the Lease of the Lessee's intent to negotiate with 
the Lessor to extend the Lease under AS 36.30.083. The Lessor shall respond within 
thirty (30) days to the Lessee stating whether the Lessor intends to negotiate an extension 
under AS 36.30.083 with the Lessee. 

48. SUBORDINATION. NON-DISTURBANCE AND ATTORNMENT CSNDAI: 

a. Mortgages. This Lease is subordinate to prior or subsequent mortgages 
covering the Premises. Lessor shall obtain from Lessor's mortgage lender for the 
Premises an agreement that in the event of a foreclosure by Lessor's lender, this 
Lease shall stay in effect and Lessee's quiet enjoyment shall not be disturbed so 
long as it is not in default. 

b. Foreclosures. If any mortgage is foreclosed, then: 

New LIO Lease 

1. This Lease shall continue; and Lessee's quiet possession shall not be 
disturbed if Lessee is not in default; 

2. Lessee will attom to and recognize the mortgagee or purchaser at a 
foreclosure sale ("Successor Lessor") as Lessee's lessor for the remaining 
Term;and 
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3. The Successor Lessor shall not be bound by: 

i. any payment of Rent or Additional Rent for more than one month in 
advance, except as specified in the Lease; 

ii. any amendment, modification, or ending of this Lease without Successor 
Lessor's consent after the Successor Lessor's name is given to Lessee 
unless the amendment, modifrcalion, or ending is specifically authorized 
by the original Lease and does not require Lessor's prior agreement or 
consent; and 

Iii. any liability for any act or omission of a prior Lessor. 

c. Notice. Lessee shall give notice to mortgagee of any claim of default under the 
Lease and allow mortgagee at least thirty (30) days to cure the default prior to 
terminating the Lease. Lessor and such mortgagee shall provide Lessee with a 
notice address for this purpose. 

d. Self-Operating. These provisions are self-operating. However, Lessee shall 
promptly execute and deliver any documents needed to confirm this arrangement 
and such other commercially reasonable terms as required by a mortgagee 
provided such document also confirms Lessee's right of non-disturbance so long 
as it is not In default. 

e. Estoppel Certificate. 

1. Obligation. Either party ("Answering Party") shall from time to time, within 
ten (10) business days after receiving a written request by the other party 
(Asking Party), execute and deliver lo the Asking Party a written statement. 
This written statement, which may be relied upon by the Asking Party and any 
third party with whom the Asking Party is dealing shall certify: (i) the accuracy 
of the Lease document; {Ii) the Beginning and Ending Dates of the Lease; (iii) 
that the Lease is unmodified and In full effect or in full effect as modified, 
stating the date and nature of the modification; (iv) whether to the answering 
Party's knowledge the Asking Party is in default or whether the Answering 
Party has any claims or demands against the Asking Party and, if so, 
specifying the default, claim, or demand; and (v) to other correct and 
reasonably ascertainable facts that are covered by the Lease terms. 

2. Remedy. The Answering Party's failure to comply with its obligation shall be a 
default. The cure period for this Default shall be ten ( 1 O) business days after 
the Answering Party receives notice of the default. 

49. DEFINITIONS: 

'commercially reasonable regular schedule" per Section 4 (a) 7 is defined as professional 
carpet cleaning performed at least once every six (6) months or sooner if the carpeting 
and walk-off mats show excessive soiling or staining. 
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"final acceptance and occupancy" is defined as the date that the Lessee takes occupancy 
of the renovated Premises. This date is related to the lease agreement only and shall not 
be confused with terms such as substantial completion, partial completion, or other 
terminology that is directly related to Exhibit "A' and Exhibit ·a·. 

"reasonable time' per Section 33 is defined as follows with respect to the Lessor's 
obligations as described under Section 4 and more specifically, to the Lessor's 
responsibility to ensure uninterrupted service to the Premises: 

a. any interruption in a critical building service that immediately and substantially 
interferes with the Lessee's ability to use the Premises and that is under the 
control of Lessor including but not limited to items in Section 4 (a) 1 and 2 or any 
failure or interruption in HVAC, plumbing, water, sewer, electricity, elevators, or 
fire safety; the Lessor shall commence repairs/restoration as soon as notified and 
shall endeavor to restore services or temporary substitute services within a 
'reasonable time" of 24 hours. 

b. ordinary maintenance requests per Sections 4 (a) 3, 4, 6, 7, 8, 9, 10, and 11; the 
Lessor shall commence work as soon as possible and shall complete the work 
within a •reasonable time· of thirty (30) days. 

c. extraordinary maintenance requests per Section 4 (a) 5; the Lessor shall 
commence work within ninety (90) days and shall diligently pursue the work to 
completion. 

"reasonably required" per Section 4 (a) 5, Section 9, and Section 12 - is defined as the 
time the carpeting or other floor coverings, paint, or casework Is no longer in good 
condition or repair and in the Lessee's opinion is in need of repair or replacement. 

50. INCORPORATION: 

The following documents are incorporated by reference and form a material part of this 
into this Extension of Lease and Lease Amendment No. 3: 

Exhibit "A" LIO Approval Plans (plans, drawings, technical specifications). 

Exhibit 'B" Project Schedule 

Exhibit B-1 Interim Occupancy Schedule 

Exhibit ·c· Written detennination by the Procurement Officer regarding the procurement process 
leading to this Extension of Lease and lease Amendment No. 3. 

Exhibit ·o- Executive Director's Cost Saving calculation and Report to the Legislative Budget and 
Audit Committee per AS 36.30.083(b). 

51. AGREEMENT IN ITS ENTIRETY: 

The Lease represents the entire understanding between the parties. No prior oral or 
written understandings shall have any force or effect with respect to any matter covered in 
the Lease or in interpreting the lease. The lease shall only be modified or amended in 
writing. 

Page 19 Qf 22 

New LIO Lease Exhibit 1, page 19 of 104 

000218



51. AGREEMENT IN IJS ENTIRETY: 

The Lease represents the entire understanding between the parties. No prior oral or 
written understandings shall have any force or effect with respect to any matter covered In 
the Lease or in interpreting the Lease. The Lease shall only be modified or amended in 
writing. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Manager. 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Mark E. Pfeffer Alaska Trust UT AD 12128/07 

Alana Williams date 
Its: Trustee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair. Alaska Legislative Council 
Procuremenl Officer 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day. month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member. 
Mark E. Pfeffer Alaska Trust UTAD 12/28/07 -

QJ l@g_(?~~ ·j'/~s 
Alana Williams Date 
Its: Trustee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair, Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
Legislative Affairs Agency 

New LIO Lease 

Date 

Pa119 20 of 22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

Legal Counsel 

Date 

Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Marl< E. Pfeffer Alaska Trust UTAD 12128107 

Alana Willlams 
Its: Tn.JStee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFF IRS AGENCY 

9. /'1.l:t 
Re ike Hawker Date 
Chair, Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vaml 
Executive Director 
Legislative Affairs Agency 

New LIO Lease 

Date 

Pagc20 of22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

Legat Counsel 

Date 

Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Leese on the day, month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax ldentlllcaUon No.: 46-3682212 
Busln888 Ucense No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member. 
Mark E. Pfeffer Alaska Trust UTAD 12128107 

Alana Wiiiiams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mika Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

~'1{1q/,, 
Pamela A. Vaml Date 
Executive Director 
Legislative Affairs Agency 

Page20ol22 

New LIO Lease 

LESSOR: 
718 WEST FOURTH AVENUE, LLC 

By Its Member: 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

Legal Counsel 

Date 

Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mark E. Pfeifer Date 
Manager 
Tax ldentlficaHon No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 
Mark E. Pfeffer Alaska Trust UTAD 12128/07 

Alana Wiiiiams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vaml 
Executive Director 
LegislatiVe Affairs Agency 

New LIO Lease 

Date 

Page20of Z2 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

Date 

Date 
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CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
Legislative Affairs Agency 

Date 

STATE OF ALASKA ) 
) BS. 

THIRD JUDICIAL DISTRICT ) 

APPROVED AS TO FORM: 

Legal Counsel Date 

THIS IS TO CERTIFY that on this ___ day of 2013, before me the undersigned 
Notary Public in and for the state of Alaska, duly commissioned and sworn as such, personally 
appeared, MARK E. PFEFFER, known to me and to ma known to be the individual named in and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that they had full power and authority to, and did execute the 
above and foregoing Lease on behalf of and as the free and voluntary act and deed of said 
organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

Notary Public In and for Alaska 
My commission expires: ______ _ 

fl. /. fuv Ill."' 
STATE OF.~ ) 

) SS. 

(}'M\ T+;ff ~~gj,SfRicf l 
C ~IS IS TO CERTIFY that on this -1.!J__ day of )ldoM W. 2013, before me the undersigned 

Notary Public In and for the State of Alaska. duly commissioned and sworn as such, personally 
appeared, ROBERT B. ACREE. known to me and to me known to be the individual named in and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged lo me that he had full power and authority to, and did execute the above 
and foregoing Lease on behalf of and as the free and voluntary act and deed of said 
organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF. I have hereunto set my hand and affixed my notarial seal 
the day, month and year fin;t above written. 

New LIO Lease 

Notary Public in and for Alaska J 
My commission expires: m lu JLf, 

r I 

Paga 21Ol22 
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STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) SS. 

) 

THIS IS TO CERTIFY thal on this ..J.J±_ day of• W-k, 2013, before me the undersigned Notary 
Public in and for the State of Alaska, duly commlsa~wom as such, personally appeared, MARK 
E. PFEFFER, known to me and to me known to be the individual named in and who executed the above 
and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that 
they had fun power and authority to, and did execute the above and foregoing Lease on behalf of and as the 
free and voluntary act and dsed of said organization, ror the uses anti purposes therein mentioneel. 

IN WITNESS WHZlRE 1tllll!!HetP-"reunto set my hand anti afflxeel my notarial seal the day, 
month and year first above 6· su~@.. 

r~~' . . i iNOTARYi ~ a ' . ;e 
~.,..\PUBLIC/•§ 

STATE OF ALASKA "'.'°!'~ •. ill'~.·!~ .... ~ 
.,~ .. -··.-:~A 
~c OF ~'"~ll 

THIRD JUDICIAL DISTRICT Whl!/l/!lni\'~· ) 

lie in anCI for AJaska / /, 
lssion expires: /:L. '{1 ? 

Ff 

THIS IS TO CERTIFY that on this --- day of 2013, before me the unelersigned Notary 
Public in anti for the Stale of Alaska, duly commissioned anti sworn as such, personally appeared, 
ROBERT B. ACREE, known to me anti to me known to be the individual named in and who executed the 
above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC. and who acknowledged to 
me that he had lull power and authortty to, and Clid execute the above and foregoing Lease on behaW of and 
es the free and voluntary act anti deed of said organization, for the uses and purposes therein mentioneel. 

IN WITNESS WHEREOF, I have hereunto set my hanel and affixed my notarial seal the Clay, 
month and year first above written. 

Notary Pub~c in and for Alaska 
My commission expires:------

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this /Cf"'- day of S~ 2013, before me the undersigned Notary 
Public in and for the State of Alaska, duly commiss· ned and sworn as such, personally appeared, ALANA 
WILLIAMS, known lo me and lo me known to be the Individual named in end who executed the above and 
foregoing Lease on behalf of MARKE. PFEFFER ALASKA TRUST UTAO 12/28/07, and who 
acknowledged to me that she had full power and authority 10, and did execute the above and foregoing 
Lease on behalf of and as the free and voluntary act and deeel of said organization, for the uses anti 
purposes therein mentioned. 

IN WITNESS WH"f PW~~unto set my hanel and affixed my notarial seal the day, 
month and year first above ~~···~ 

~ ~\ ~ I 9 \ • 
~ (NOTARY) ~ .[), ~ 

New LIO Lease 

""\!\PUBLICi+~ 
"'~ .. ~ •• ~ .... ~"f'~ 
~l'i ar11.'"~:~­
.,~,1mmm\\~~ 

Notary blic in and for Alaska /. h 
My co mission expires: /~ ) 13 

I 

Page 21 ofZ2 

Exhibit 1, page 26 of 104 

000225



Wyom~ 
STATE OF AtASl<Jlr ) 

) SS. 
THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the ~day of l ~ 2013, before me, the undersigned 
Notary Public in and for Alaska, duly commisslon~m as such, personally appeared 
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the individual named 
in and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Lease as 
the free and voluntary act and deed of his principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affrxed my notarial seal the 
day, month and year first above written. ~ 

SHA~:BER ( ~TV1Wr1hbe---
Teton County, WJOmlng _.. ........ ...._..__ .......... _..-.._...._..__ __ ~---

MyQxmio61111BQWIOll. l9,2015 Notary Pu_bh~ In an~ for~/ t qptut~ 
My commission expll'EIS: /Q l•'L2ol~ 

I 

STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the __ day of 2013, before me, the undersigned 
Notary Public in and for Alaska, duly commissioned and sworn as such, personaOy appeared 
PAMELA A. VARNI, known to me and to me known to be the individual named In and Who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 
ALASKA LEGISLAf!VE AFFAIRS AGENCY," and she acknowledged to me that she executed the 
foregoing instrument as the free and voluntary act and deed of her principal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

Notary Public in and for Alaska 
My commission expires: _____ _ 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording retum to: 
Tina Strong, Supply Officer 
Legislative Affairs Agency 
State Capitol, RM 3 
Juneau.AK 99801-1182 

New LIO Lease 

Page 22 of 22 

Exhibit 1, page 27 of 104 

000226



STATE OF ALASKA ) 
)SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CER:rlFY that on the __ day of 2013, before me, the undersigned 
Notary Public In and for Alaska, duly commissioned and sworn as such, personally appeared 
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the lndlvldual named 
In and who exeaJted the above and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Lease as 
the free and voluntary act and deed of his prlnclpal for tha uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year fltBt above written. 

Notary Public In and for Alaska 
My commission expires: ______ _ 

STATE OF A1 . .SS~'-\.iY ·, ) 

6:>~ a1· 0id:.toh. ~ ss. 

THIS IS TO CERTIFY tflll\ on the -1..:1.._·day of~,.,ktr-2013, before me, the undersigned 
Notary PubDc In and for µuJ)u<iduly commlssloni!d and swom as such, psrsonally appeared 
PAMELA A. VARNI, known 10 me and to me known to be the Individual named In and who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 

/Hes f<.o. LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the 
foregoing Instrument as the free and voluntary act and deed of her prtnclpal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 

day, month and year nrst above written. A ~ £ 
llERRl'POOUClllA ,._.~.., -/- -----
~ Pl4lllo - NlllllV lei! 

BTME OF MISSCURI Notary Public and for. I $j (:M. .... I 

MJ~~ 1e.201a My commission expires: o j -11/ - I fo 

Cammlsslan. ·-

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Busln988 

After recording retum to: 
Tina Strong, Supply Officer 
Legislative Affairs Agency 
State Capitol, RM 3 
Juneau.AK 99801-1182 

New LIO Lease 
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EXHIBIT A- LIO 

APPROVAL PLANS 
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Exhibit A-
LIO Architectural Plans 
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PFEFFER DEVELOPMENT 716 W 4TH AVE. Renovation 

09.17.2013 

;;;:;::... 

New LIO Lease 
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LEGISLATIVE INFORMATION OFRCE RENOVATION 
WEST 4TH AVENUE 

~ 
ORIGINAL TOWN SITE SUBDIVISION; LOTS: 2 AND 3A 
LOT SIZES COMBINED: 0.71 ACRES 
ZONE: B2B 

BLOCK: 40 LOT 2 W39.5' (712 W. 4TH AVE.) 
LOT SIZE: 5, 135 SF 
TAX CODE: 002-105-26-000 
GRID NO: SW1230 

BLOCK: 40 LOT 3A (716 W 4TH AVE) 
LOT SIZE: 25,994 SF 
TAX CODE: 002-105-49-000 
GRID NO: SW1230 

IBC 2009. IEBC 2009. IFC 2009 
CHAPTER 3 - USE AND OCCUPANCY CLASSIFICATION 
304.1 ASSEMBLY GROUP A-3, BUSINESS GROUP B, TENANT STORAGE ROOM GROUP S-1 

CHAPTER 4 - SPEQAL DETAILED REQUIREMENTS BASED ON USE AND OCCUPANCY 
405.3 AUTOMATIC SPRINKLER SYSTEM. THE HIGHEST LEVEL OF AN EXIT DISCHARGE SERVING 
THE UNDERGROUND PORTIONS OF THE BUILDING ANO ALL LEVELS BELOW SHALL BE 
EQUIPPED WITH AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE WITH 
SECTION 903.3.1.1. WATER-FLOW SWITCHES AND CONTROL VALVES SHALL BE SUPERVISED IN 
ACCORDANCE WITH SECTION 903.4. 

CHAPTER 5 - GENERAL BUILDING HEIGHTS AND AREAS 
TABLE 503 ALLOWABLE BUILDING HEIGHTS AND AREAS 
OCCUPANCY: A-3/B/S-1 
CONSTRUCTION TYPE: TYPE II A 
BUILDING HEIGHT: 

5STORIES 
+ 1 PER HEIGHT INCREASE 15Q4.21 
SSTORIES 
ACTUAL BUILDING HEIGHT STH LEVEL FLOOR 64' -0' 
+ 20 FEET INCREASE 1504,21 

BUILDING AREA: A-3JB/S-1 (GROSS) 
11,140 SF BASEMENT 
11,549 SF FIRST FLOOR 

·--·-··-iT"iio76.01----··--------·-···-·-·-·· · --- .. ·-··--·-.. --··· ----
11
~11) 

~q 
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7,968 SF FLOORS 2-6 
1,§59 SF MECHANICAL PENTHOUSE 

64, 188 SF ACTUAL GROSS 

50&, 1 BUILDING AREA MODIFICATIONS 
ALLOWABLE AREA=37,500+[37,500X.75]= 65,625 SF/FLOOR (OK) 
LF=/363, 751363, 75-.025/XJOIJO:z, 75 

TABLE 508.2.5 INCIDENTAL ACCESSORY OCCUPANCIES 
MECHANICAL ROOM-1 HOUR.QB PROVIDE AUTOMATIC FIRE-EXTINGUISHING SYSTEM, 

508.2.5.2 NONFIRE·RES!STANCE-RATED SEPARATION AND PROTECTION. WHERE TABLE 805.2,5 
ALLOWS FOR AUTOMATIC FIRE-EXTINGUISHING SYSTEM IN LIEU OF 1-HOUR FIRE BARRIER 
INCIDENTAL ACCESSORY OCCUPANCIES SHALL BE SEPARATED FROM THE BUILDING BY 
CONSTRUCTION CAPABLE OF RESISTING THE PASSAGE OF SMOKE, 

TABLE 508.4 REQUIRED SEPARATIONS OF OCCUPANCIES 
NO FIRE BARRIER OR HORIZONTAL ASSEMBLY CONSTRUCTED IS REQUIRED BETWEEN: 
A-3, BAND S-1 OCCUPANCIES, 

CHAPTER 6 - TYPES OF CONSTRUCDON 
TABLE 601 FOR TYPE II A CONSTRUCTION 
PRIMARY STRUCTURE: 1 HOUR 
BEARING WALLS EXTERIOR: 1 HOUR 
BEARING WALLS INTERIOR: 1 HOUR 
NON-BEARING WALLS EXTERIOR: 1 HOUR AT GREATER THAN OR EQUAL TO 30 FEET (TABLE 
602) 
NON-BEARING WALLS INTERIOR: 
FLOOR CONSTRUCTION: 
ROOF CONSTRUCTION: 

OHOUR 
1 HOUR 
1 HOUR 

CHAPTER 7 - FIRE AND SMOKE PROJECDON FEATURES 
TABLE 705.8 MAXIMUM AREA OF OPENINGS 
EAST WALL AT PROPERTY LINE: NO OPENINGS PERMITTED 
EAST WALL AT SETBACK: 25% GREATER THAN 5' TO 10' 
WEST WALL: UNLIMITED 
NORTH WALL: UNLIMITED 
SOUTH WALL AT ALLEY: UNLIMITED 

708 SHAFT ENCLOSURES 

--.. ·-·2rA11076.01. --·-·-··--··---- ···-·-· ..... ----- .. _ ...... __ ._ ... ·- ...... -----·-
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708.4 ARE-RESISTANCE RATING 
2 HOUR FIRE-RESISTANCE RATING (6 STORY BUILDING) 

708.14.1EXCEPTION4. ENCLOSED ELEVATOR LOBBIES ARE NOT REQUIRED WHERE THE 
BUILDING IS PROTECTED BY AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE 
WITH SECTION 903.3.1.1 OR 903.3.1.2. 

715 OPENING PROTECTIVES 
TABLE 715.4 ARE DOOR AND FIRE SHUTIER FIRE PROTECTION RATINGS: 
FIRE PARTmON OR CORRIDOR WALLS: 
1 HOUR ASSEMBLY RATING: % HOUR MINIMUM 
2 HOUR ASSEMBLY RA TING: 1.5 HOUR MINIMUM 
FIRE BARRIERS: 
1 HOUR ASSEMBLY RATING: % HOUR MINIMUM 
2 HOUR ASSEMBLY RATING : 1.5 HOUR MINIMUM 

715.4.3.2 GLAZING IN DOOR ASSEMBLIES: IN A 20-MINUTE FIRE DOOR THE GIAZING MATERIAL 
IN THE DOOR ITSELF SHAU. HAVE A MINIMUM FIRE.PROTECTION-RATED GLAZING OF 20 
MINUTES. NFPA 257 OR UL 9. 

TABLE 715.5 FIRE WINDOW ASSEMBLY FIRE PROTECTION RATINGS: 
FIRE BARRIERS WITH GREATER THAN 1 HR: NP 
FIRE BARRIERS WITH 1 HOUR RATING: % HOUR MINIMUM 
FIRE PARTITIONS WITH% HOUR RATING: 1/3 HOUR MINIMUM 
FIRE PARTITION WITH 1 HOUR RATING: 3/4 HOUR MINIMUM 
PARTY WALLS: NP 

716 DUCTS AND AIR TRANSFER OPENINGS 
TABLE 716.3.2.1 ARE DAMPER RATING: 1.5 HR MINIMUM DAMPER RATING FOR PENETRATIONS 
OF 3 HR. OR LESS FIRE-RESISTANCE RATED ASSEMBLIES. 

CHAPTER 9 - FIRE PROTECTION SYSTEMS 
903 OCCUPANCY B/S-1: AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE WITH 
SECTION 903 SHALL BE PROVIDED. 

905.3.1 REQUIRED INSTALLATION. CLASS I STANDPIPE SYSTEM WILL BE INSTALLED PER 
EXCEPTION 1. 
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906 PORTABLE FIRE EXTINGUISHERS 
TABLE 9118.3 MAXIMUM TRAVEL DISTANCE TO EXTINGUISHER= 75 FEET 

907 FIRE ALARM AND DETECTION SYSTEMS 
907.2.2 GROUP BIS·1. FIRE ALARM SYSTEMS AND SMOKE ALARMS SHALL BE PROVIDED. 

907.2.9.1 MANUAL ARE ALARM SYSTEM. IS PROVIDED ALONG WITH A AN AUTOMATIC 
SPRINKLER SYSTEM AND THE OCCUPANT NOTIFICATION APPLIANCES WILL AUTOMATICALLY 
ACTIVATE THROUGHOUT THE NOTIFICATION ZONES UPON A SPRINKLER WATER FLOW. 

CHAPTER 10 - MEANS OF EGRESS 
1004 OCCUPANT LOAD (USABLE) 
BASEMENT: 9,806 SF A.J 891 SFl15=60 OCCUPANTS (EGRESS WIOTH .Z X 60= 12" 
MINIMUM) 

B 3,631 SFl100=36 OCCUPANTS (EGRESS WIDTH .Z X 36:>7.2" 
MINIMUM) 

MECH 1,393 SF/300=5 OCCUPANTS 
S.1 3,561 SF/300=120CCUPANTS 

LEVEL 1: 10,374 SF 
MINIMUM) 

A.J 3,227 SFl15=215 OCCUPANTS (EGRESS WIDTH .Z X 275=43" 

B 6,179 SFl100=62 OCCUPANTS 
MECH 308SF/300=10CCUPANT 
S.1 660 SF/300=7 OCCUPANTS 

LEVEL2~: B 6,964 SF 1100=70 OCCUPANTS X 5=350 OCCUPANTS 
(EGRESS WIOTH .3 X 70a21" MINIMUM PER FLOOR) 

ROOF: PENT 1,442 SF/300=5 OCCUPANTS 

TOTAL BUILDING OCCUPANT LOAD=753 

TABLE 1016.1 EXIT ACCESS TRAVEL DISTANCE: 
B/S-1 300 FT SPRINKLERED 
A 250FT 

TABLE 1018.1 CORRIDOR ARE-RESISTANCE RATING: 
A/B/S-1: 0 SPRINKLERED 

1018.4 DEAD END CORRIDOR: 
B/S-1: 50 FT SPRINKLERED 
A: 20 FT SPRINKLERED 

New LIO Lease Exhibit 1, page 44 of 104 

000243



TABLE 1021.1 MINIMUM NUMBER OF EXITS. 2 REQUIRED 
1022.1 ENCLOSURES REQUIRED EXIT STAIRWAYS ARE CONSTRUCTED IN ACCORDANCE WITH 
SECTION 707. THE FIRE-RESISTANCE RATINGS ARE 2 HOURS. 

CHAPTER 11 - ACCESSIBILITY 
DUE TO THE EXISTING CONDmONS OF THIS 1969 BUILDING, NOT ALL ACCESSIBILITY 
COMPONENTS FOR NEW CONSTRUCTION CAN BE ACHIEVED. 

1104.1 SITE ARRIVAL POINTS: THE BUILDING IS ACCESSIBLE FROM ARRIVAL POINTS ON THE 
EXISTING SITE. 

1105.1 PUBLIC ENTRANCE: THE ENTRY POINTS ARE ACCESSIBLE. 

1105.1 PUBLIC ENTRANCE: MODIFIED ACCESSIBLE ELEMENTS ARE PROVIDED ON EACH FLOOR. 
DUE TO EXISTING STRUCTURAL LIMITATION NOT ACCESSIBLE ROUTES AND CLEARANCES ARE 
ACHIEVABLE. 

CHAPTER 29 - PLUMBING SYSTEMS 
TABLE 2902.1 MEN 
75312=377 M&W 

BUSINESS 
WATER CLOSETS 

1 PER25 FIRST 50 
1 PER 50 BALANCE 
TOTAL 

2 
7 
9 •A (3) 

URINALS (.6796 OF wc:srA 6 

LAVATORIES 5 

DRINKING FOUNTAINS 

SERVICE SINK 

WOMEN 

2 
7 
9 

5 

REQUIRED PROVIDED 

3M9W 9M17W 

6M 9M 

5M5W 15M 16W 

8 7(+ WATER 
SERVICE 
STATIONS) 

5 
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Conference Areas 

Elev11Dt Lobby - lewl one 

ElevatDr Lobbies - typical ftoan 

Offtce Suites 
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Toilet Rooms 

' " 

Acoustical Requirements 

0ver .... 11 Enerrt Efltdency 
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Exhibit A-
LIO Civil Narrative 
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Legislative Information Office, Anchorage, AK 
Concept Civil Nam1d\le 
07I03/2013 

CIVIL NARRATIVE 
The proposed project Is located within Municipality of Anchorage Grid SWI 230 and will occupy Lots lA 
and Lot 2 W39.S', Block 40, Original SubdMsion. The properties are zoned 828 by the MOA. The two 
lots combined are approximately 0. 7 I acres and are currently accupied by a restaurant/bar, 7-story 
building, and a two-level parking area. As part of this project, the two lats will be combined, the 
restauranl demolished, and the 6-story office building remodeled and expanded. 
II Is expected that construction of the new LeglslBliYe Information Office (LIO) will also include major 
sidewalk and alleyway Improvements. 
Site Pemolltion 
Site preparation will include the following: 

• Complete demolition of the existing Anchor Pub, with exception of the east wall. 
• Approximately 1,800 sf existing sidewalk along 4111 A Yenue. 
• 2,000 sf existing asphalt in alleyway. ' 

Excavarjon and Backfill 
The existing foundation material is suitable for foundation support. EllcaYation and backfill will follow 
the recommendations of the geotechnical report Iha! is being prepared for this project by Northern 
Geotechnical Engineering- Term Finna Testing. 

Water Seryjce 
An 8" cast Iron pipe (CIP) water main is located in the alley to the south of the properties, approximately 
10-feet below the road surface. An existing 6" DIP water service extends into the alley behind the LIO. 
An existing 4" CIP water service coMects the Anchor Pub to the &"water main in the alley. Both existing 
serYices will be abandoned at the main. 
A new 6" water serYice will be connected to the 8" serYice line entering the new addition. All waler 
system components will be based on the Municipality of Anchorage Standard Specifications and Details. 
Water system Improvements required for this project will likely include the following: 

• Abandon the existing water serYice connections to the main. 
• lnstalla!lon of 12 If new 8" service connection to the 8" cast iron main. 
• Installation of a new PriYBle Fire Hydrant on property. NFPA requires 1ha1 the FDC is located less 

than I 00' from the nearest fire hydrant. 
• Installation of I O.S If new 6' waler service from the hydrant leg to the structure. 

Sanitart Sewer Sery!ce 
An existing 12" Vitrified Clay (VC) sanitary sewer main is localed in the alley, at approximately 810 10-
feet below grade. AWWU is planning to upgrade the existing sewer pipe in the fall of2013 using a Cured 
In Place Pipe (CIPP) rehabiliwion method. CoordinBlion with A WWU will be required to inform them 
which connections will need to be reestablished. All wastewater from this area is treated Bl the John M. 
Asplund Wastewater Treatment Facility in Anchorage. All sanitary sewer system components will be 
based on the Municipality of Anchorage Standard Specifical!ons and Details. 
Sewer system improvements for this project will likely include the following: 

• Install 4' diameter sewer control manhole on property in loading area. 
• Install approximately 28 LF of 6"' PVC sewer serYice. 

Stoan Water Svsiem 
Currently, storm water is collected on the roofs of1he existing structures and directed to the municipal 
storm drain system via roof drains. 
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• Verify current roof drain location and size. 
• If size and location is acceptable, connect new slnlCture roof drains to existing roof drain. 
• If the size and location of the existing roof drain piping is not acceptable, install an additional I 2S 

If 12" CPEP In lhe alleyway and al Type I Manhole near the south west comer oflhe LIO. 
Connect new roof drain to the new manhole. 

Site Access 
The property will be easily accessible to pedestrians, bicyclists, automobiles, and service/ emergency 
vehicles. The existing surface lot and underground parking are to remain. Sidewalk and alleyway 
improvements are planned along 4•• Avenue and in the alley to the south of the properties. A loading area 
is planned on lhe south side of the building adjacem to the alley to accommodate truck loading, dumpsters 
and an emergency pnerator. 
Site Access improvements for this project will likely include the following: 

• 1,000 sf of heated sidewalk along 41h Avenue 
• 2,000 sf asphalt replacement in alley 

Gegtechnical Consjderations 
A subsurface investigation of the project site by Northern Geotechnical Engineering- Terra Finna 
Testing is underway. Four borings are to be drilled and samples taken from various deplhs to classify the 
sunounding soils. A geotechnical report will be prepared which will include recommendations for lhe 
following: 

• Excavation &: Fill Placemem 
• Utilities 
• Pavement 
• Foundation Design 

Reaujred Oeyelopment Pennits 
The following is a list of development permits that most likely will be required from lhe Municipality of 
Anchorage to construct lhe new LIO Development 

• Municipality of Anchorage (MOA) Right-of-Way Pennit 
• MOA Stonn Water Site Plan Review 
• MOA Grading, Excavation, and Fill Permit 
• MOA Building Permit 
• A WWU Private System Water&: Sewer Service Permits 

fBmiDg 
Existing onsite parking is available for up to 103 spaces. Upgrades to the existing garage consist of new 
lighting, paint and a secure basement level with access control. 
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Exhibit A-
Lia Mechanical Narrative 
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PROJECT NARRATIVE 
LIO Anchorage State Legislative Office Building Renovation 

Design Parameters: 

The latest adopted version of the following codes and standards as amended by 
the Munlclpafity of Anchorage are cu1TI111tly appUcable for this project: 

International Mechanical Code 
lntematlonal Fuel Gas Code 
Uniform Plumbing Code 
International Building Code 
International Fire Code 
NFPA 13 
SMACNA - Sheet Metal Design Standards 
National Electrical Code 
Americans with Disabilities Act (ADA) 
ASHRAE/IES Standard 90.1 
lntematlonal Energy Conservation Code 

The design parameters llsted In this document may be considered a working 
document as well. As the design progresses the parameters In this document 
may be revised as a result of changing technology, payback analysis and/or 
feedback from the owner. 

Mecbanlcal & Plumbing Demollt!on: 

All existing mechanical and plumbing systems will be demoUshed from the 
building. Remodel work will provide all new plumbing systems from the main 
AWWU utilities in the aDey; and will be Installed completely new to support the 
new building addition and existing structure. All existing heating and ventllatlon 
systems will be completely demolished from the building and will be replaced 
with new efficient systems. 

Fire Protect!OQ" 

As this is a design build project the sprinkler contractor will work with a NICET 
licensed sprinkler designer to provide design and lnstaUatlon of the sprinkler 
system. It Is anticipated that a standard wet-pipe sprinkler system complying 
with NFPA 13 will be provided throughout the facility. A dry-pipe sprinkler system 
may be necessary to protect canopies or overhangs if they are built of 
combustible construction. 

C:\Users\KKakizakl\AppData\Local\Mlcrosoft\Windows\Temporary Internet 
Files\ContenLOutlook\KLTXS4MA\L3141 LIO Mechanical Narrative-Final Without 
High Rise.docx 
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The buUdlng height of 11 O' to the mechanical penthouse level In combination with 
the available water pressure at the site Is very close to needing a fire pump to 
supply adequate pressure to the sprinkler heads at the top of the building. The 
need for a ftre pump will need to be analyzed by the sprinkler designer to 
determine If piping can be sized to meet site conditions. Static water pressure Is 
approximately 60 PSI; available ftow at the main Is 2,436 GPM at 20 PSI 
residual. 

A single sprinkler riser will be acceptable since the building Is less than 52,000 
square feet per floor. Dry standpipe riser& will be located In the stalrweD exit 
enclosure(&). One dry pipe will need to extend through the roof for fire 
department access. 

A suitably sized ftre department coMectlon rme will be routed from the sprinkler 
riser to near the building's main entry. Sprinkler piping wtll need to conform to the 
requirements of NFPA 13. 

Plumbing: 

New LIO Lease 

The new water service and sprinkler riser will be located In the basement and 
ftrst floor mechanical room adjacent to the South alley to support both domestic 
water and sprinkler systems. The requirement for a ftre pump (If necessary) wBI 
drive space constraints and locations es the design moves forward. 

It Is anticipated that a 6" water service wtll be provided for the bulldlng. The 
domestic water system will be separated from the sprinkler system by a double 
check back flow prevention device In accordance with requirements of the UPC. 

Due to the height of the building a domestic water pressurization pump package 
will be necessary to provide adequate pressure for plumbing fixtures In the upper 
floors. A variable speed controUed multiple pump package will be specified to 
service the upper floors. The basement and lower level floors wtll operate using 
city water pressure and will be piped separate from the domestic water booster 
pump. The domestic water seNlce wtU also Include a backflow preventer. All 
domestic water piping will be specified to be Copper, CPVC or PEX piping. 

The new sanitary sewer service wUI enter the building from the South aUey. The 
pipe will be 6" diameter and enter the building above the floor level of the 
basement. The basement plumbing fixtures will drain to a duplex lift station that 
wiU pump the sanitary waste up to the level of the Incoming sanitary sewer line. 
The lift station will be located In a dedicated room that Is ventilated continuously 
at 5 air changes per hour. Sanitary piping will be specified to be cast iron no-hub 
or copper, drain waste and vent (OWV). ABS and PVC can be considered for 
areas that do not have return air plenums, or noise concerns. 
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New LIO Lease 

Domestic hot water for the bulldlng wDI be provided using two separate water 
heaters. One water heater will be located In the first floor area and supply the 
lower floors that operate using city water pressure. The second water heater will 
be located In the mechanical penthouse and will serve the fixtures that operate 
using the domestic water pressure booster pump. water heaters wlll be gas fired 
saaled combustion high efficiency equipment. A hot water recirculation system 
will be required to provide hot watar to plumbing fixtures located on each floor. 
Water will be stored In the tank at 140 degrees and wlll be routed through a 
tempering valve prior to distribution to the rest of the bulldlng. The distribution 
temperature wlll be adjustable but we recommend a 11!klegree temperature. 
Tempering valves with the appropriate ASSE listing will be utilized at public 
lavatorles. 

New plumbing fixtures will be Installed throughout the facility. All the existing 
fixtures will be demoDshed. The new plumbing fixtures wlD be specified to 
Include water and energy saving devices and wlU Incorporate vandal resistant 
features to prevent tampering. New floor drains will be Installed where required. 
All new floor drains wlD be equipped with trap primers as required by code. In 
addition to the new restroom groups, each legislative office floor will include a 
kitchen sink, dishwasher & hydration station and refrigerator. Single staU shower 
rooms will be provided In the basement for the small locker and exercise 
equipment areas. 

New exterior, frost-proof hose blbbs will be provided for both the new addition 
and existing portion of the buDdlng. Hose bibs win be installed around the 
exterior of the building at approximately 150' Intervals or spaciflcally where 
needed for clean-up or Irrigation for planting. Hot water and cold water hose bibs 
will be installed In the toilet rooms where Janitor rooms are not located adjacent 
to the toilet rooms. 

New rainleader piping wlD be Installed to support the new roof drains and 
overflow drains serving the facility. The roof drains and overflow drains will 
connect at the roof and tie into the primary storm drain Ones inside the building; 
an overflow scupper wlll be Installed where the. building storm sewer leaves the 
builcllng In accordance with Handout Number 39 of the MunlclpaDty of Anchorage 
Building Safety Division. 

The existing gas meter bar has several gas meters that serve various buildings 
on the block. The final location of the gas meter(s) and service to the bulldlng(s) 
that are currently suppDed from the South alley will need to be coordinated with 
Enstar and the various building owners. 

Elevator sump pumps will be necessary; current code requires 50 GPM capacity 
per elevator car. The Municipality of Anchorage is currently preparing a policy 
that may allow 50 GPM capacity per elevator pit; this will be evaluated during the 
design process. 
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Fuel Systems· 

New natural gas piping will be provided to supply the boilers, water heater, and 
the rooftop HVAC unit on the roof. Due to the length of run from the meter 
location to the roof It Is anticipated that a medium pressure gas piping system wlO 
be designed to limit the size of the gas piping. The location of the medium 
pressure gas piping will need to be coordinated with the architecture. Enatar has 
restrldlons on the use of medium pressure gas piping within a building. The gas 
piping may have to be enclosed In a decorative chase or be routed exposed up 
the exterior of the building. The gas meter will be provided with a mechanical 
operated earthquake valve to shut off gas In the event of a signiflcant seismic 
event. 

In addition the gas meter and gas piping that was recently installed for the 
Verizon generator located on the roof of the building wlD need to be addressed In 
the remodel similar to that described above (for new gas piping to the 
boller/HVAC system). 

The packaged standby generator will be provided and specified by the electrical 
engineer. The generator will Include a double wan subbase fuel storage tank 
with the unit for fuel storage. 

Heatina: 

New LIO Lease 

The new boiler system wDI be Installed In the existing penthouse mechanical 
room. The heating system will Include two (2) sealed combustion high efliciency­
rnadulatlng boilers. Two In-line mounted circulating pumps with variable 
frequency drives will supply heating water to the buUdlng. 

Depending upon the seleded boilers; piping wlD be either a parallel pipe design, 
or a primary/secondary piping arrangement with a boiler pump. The hot water 
supply temperature will be reset based on outside air temperature. The outside 
air reset schedule will Increase supply hot water temperatures during peak 
heating season operation and decrease hot water supply temperatures to 
minimum levels during shoulder and summer seasons. 

The building will be heated with fintube radiation. The fintube will be located 
continuously along the perimeter of the building to provide warmth where the 
heat is lost through the exterior wall. Entryway terminal heat transfer equipment 
wlD be cabinet unit heaters; storage rooms and penthouse areas will utilize 
hydronlc unit heaters. Perimeter fintube and the terminal heating units will 
provide heat to the building during unoccupied hours when the air-handling units 
are off. Hydronic heating coils will be Installed In each of the VAV boxes to 
provide tempering of supply air and supplemental heating for occupant comfort. 
Flntube, terminal heating equipment, and heating coils will be oversized to 
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operate with 140 degree F water to allow the high efficiency bo~ers to operate at 
condensing temperaturas throughout the year. 

A direct retum heating system will supply the terminal heating equipment. The 
piping mains will be routed vertlcally In the ventilation shaft and tee off at each 
floor to serve fintube, unit heaters, and VAV box coils. Heating coils end terminal 
heating equipment will be provided with 2-way valves to take advantage of the 
variable speed pumps. Isolation valves will be provided at each floor where 
piping exits the shaft for maintenance and Isolation for remodel work. 

The primary heating system will utilize water with inhibitors for corrosion 
protection and stabilization a chemical feed and teat station will be Incorporated 
into the design. Glycol water systems are not necessary for the bulldlng as the 
rooftop HVAC unit has gas heat and there wiD be no heating coils exposed to 
freezing condltlona. 

Ventilation: 

New LIO Lease 

The ventilation system for the building wtll consist of a new packaged, gas fired, 
electric cool, direct expansion HVAC rooftop unit The air distribution system will 
be designed to conform to ASHRAE Standard 62.1 to ensure good Indoor air 
quality. C02 sensors and outside air Intake volumetric measurement sensors 
will be employed to ensure adequate ventilation rates. A post construction, pre­
occupancy ventilation purge of the building la planned to remove Indoor air 
contaminants produced by off gassing of new construction materials. 

The building ventilation system will be varlable air volume Ci/AV). Medium 
p18SBure supply air ductwork will be routed from the rooftop HVAC unit to each 
floor using a ventilstlon shaft. A combination fire/smoke damper will be required 
where the supply duct penetrates the shaft wall. The ventilation shaft will also 
provide the path for retum and relief air back to the rooftop HVAC unit. Retum 
air openings complete with combination fire/smoke dampers and sound lined 
elbows will be provided above ceiling at each floor to allow return air to transfer 
Into the shaft The apace above the T-Bar celling on each floor will be a retum 
air plenum. 

Sound control ls Important between legislative suits. As such the wans wtll go full 
height for each of the suites and the corridors. An air transfer opening with a 
sound Hned transfer boot will be located above the celling at the entry door of 
each suite to allow retum air to transfer to the space above the corridor celling 
and back to the ventilation shaft. 

The VAV system will be sized to cool the building using 55 degree F supply air in 
the ductwork distribution system. The VAV system supply air temperature will be 
reset based upon the air temperature required to cool the hottest room. The air 
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handling unit fan will modulate up or down as needed to meet the required 
demand load. The flntube radiation will be controlled with the local VAV box and 
coll In sequence to maintain a comfortable space temperature. 

Air distribution will Include multlple types of lnlat/outleta for Iha various building 
areas. Flow bar style diffusers are anticipated for the legislative offices and 
common areas supply air. A combination of flowbar and 4-way throw diffusers 
will supply air to the remainder of the spaces. A combination of aggcrata and bar 
grilles are anticipated for retum and exhaust. 

The packaged rooftop unit will Include rellaf fans to ensure air tumover during 
economizer operation. The relief fans wlD Include a variable frequency drive to 
allow capacity modulation to maintain a +0.05" (adjustable) pressure differential 
between the Indoor and outdoor. 

The main restrooms rooms, break rooms, janitor closets and other similar spaces 
in the facility will be served by a roof mounted variable speed domex exhaust fan. 
The exhaust fan will be scheduled to operate during the owner's 
occupied/unoccupied schedule. Ductwork will be slightly oversized to aDow the 
addition of exhaust requirements In the future. This will allow exhaust 
modifications by simply rebalancing the system. 

Communication closets and AV Room areas wiU be provided with a dedicated 
cooling exhaust air fan with transfer air duct to maintain space temperature. The 
exhaust fan will draw air from the occupied space and discharge the air Into the 
retum air plenum above the celling. A close on rise thermostat will start the 
exhaust fan when temperature rises above set point and shut off the fan when 
the set point Is achieved. The dedicated exhaust fan will be capable of 24'7 
operation allowing cooling of the communication closets when main building air 
handling units are shut off during unoccupied modes. 

The lift station enclosure room located in the basement will include a dedicated 
exhaust fan that is extended to discharge to the exterior of lhe building. The fan 
will be sized to provide a minimum of 5 air changes per hour and will operate 
continuously. 

IT Room Cool!ng: 

New LIO Lease 

The IT room wlll be provided with two completely redundant cooDng systems. 
Each cooling system will be sized to meet 100% of the cooling load (plus some 
expansion) to allow back-up should one unit faU. This will also allow one unit to 
be taken down for service without affecting operation of the IT Room computer 
equipment 

Each cooling system will be speclfled to Include humidification and 
dehumidification capablDty to maintain the space between 30% and 50% relative 
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humidity. Condensate wtll be pumped (or drain by gravity If possible) to an 
Indirect waste location In the facility. 

Each cooUng system wlll lndude a remote dry cooler and duplex pump package 
to provide free cooling when outside air temperatures are suitable. The dry 
coolers (or a single two circuit dry cooler) will be located in the adjacent parking 
garage. Glycol piping wtll extend between the dry cooler(s) and the cooDng units 
In the IT Room to transfer rejected heat from the IT Room to the exterior. During 
winter operation a cooling coll In the unit provides cooling. During the summer 
the heat rejected from the operating compressors Is rejected to the exterior using 
the drycooler. 

The system will utilize a 50150 mixture of propylene glycol and water and will 
Include a glycol fill tank and expansion tank. (deleted "air separator.• We don't 
typlcally Install air separators on dry coolers) 

Snowrne!t: 

The owner Is providing snowmell for three areas of the building: the front 
entry/sidewalk, the South rear entry/loading area and the parking garage ramp 
for safety and reduced snow removal and lcemelt use. This wiD reduce 
maintenance of high traffic areas In the building. The first two areas can be 
combined and supplied from a single snowmelt baller located In the first floor 
mechanical room located at the South end of the building. An allemate approach 
under consideration will be to provide a heat exchanger and snowmell pump at 
each snowmelt location and provide the energy for melting snow from the main 
boiler system that suppOes the building. 

If a separate boiler Is used It will be a gas fired sealed combustion high efficiency 
baller. The boiler will supply heat Into a snowmelt piping distribution loop that 
extends to each of the snowmelt areas. A snowmelt distribution manifold wlll 
supply tubing loops at each snowmelt location. Snowmelt tubing will typically be 
518" diameter located 6" on center (over Insulation) but embedded in the slab. 

A stand alone Tekmar controller would operate the distribution pumps and 
enable the baller In sequence to melt snow In the two locations. A snowmelt 
sensor located In each of the areas can be employed to automatically start/stop 
the system and control Idle mode between snowfalls. 

Insulation: 

New LIO Lease 

The building will be designed In accordance with LEED concepts. Insulation for 
piping, ductwork, and equipment will be In accordance with the lntematlonal 
Energy Conservation Code (IECC). Supply air ductwork located in the return air 
plenum above the celling plenum will require Insulation. Insulation will also be 
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Installed on the air separator, as wen as valves/hydronlc specialties larger than 2" 
diameter. 

Controls• 

New LIO Lease 

A microprocessor based direct digital control (DOC) sys1am wlll be specified for the 
facility. The control system will be performance specified by the engineer to meet 
the sequence of operations listBd in the contract documents. The control system 
will be speclfted to be a Trane Tracer Building Automation system. 

The control system will Include a fuD graphics package to aDow point and cllck 
access for control of mechanical system. 

The boiler system wlD be specified to Include a package boiler controller. The 
boiler controller wlD communicate with the building DOC system to provide alarm 
Information only. 

The rootop HVAC untt and VAV boxes can be provided complete with Trane 
Tracer controls to seamlessly integrate Into the DOC network. The main building 
exhaust fan would also be contolled by the DOC system. 

Remaining equipment such as unit heaters, cabinet unit heaters, communication 
closet exhaust fans, wlD be controlled with standalone electrtclelectronlc controls 
that do not require connection to the DOC system. 
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Exhibit A-·­
LIO Electrical Narrative 
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ELECTRICAL ANO TELECOMMUNICATIONS DESIGN NARRATIVE 
LIO ANCHORAGE STATE LEGISLATIVE OFFICE BUILDING RENOVATION 

Scape of Work Basis of Deslp 
Design and construction of the fadlltles will comply with the latest publications Identified under the 
References section. In addition the apparatus, equipment, materials, and Installation wlll conform to the 
standards of the National Electrlcal Manufactures' Association INEMA), Underwriters' Laboratories, Inc. 
IULJ-, the Institute of Electrical and Electronic Engineers llEEE), the lllumlnatlng Engineers Society (IES), and 
the Occupational Safety and Health Administration (OSHA). •AU electrlcal devices and equipment will be 
listed by an acceptable certified testing laboratory. 

The design will Include calculatlons supporting the designed fault Interrupting capacities, cala1latlons 
supporting the total connected bulldlng load, panel loads and estimated building and panel feeder voltage 
drops. 

The electrical design and construction will lndude, but Is not limlted to: 
Main distribution switchboards consisting of metering equipment and overcurrent protection for 

distribution and branch circuit panels. 
Feeders to distribution and branch circuit panels. 
Branch drcult panels for power, liahtlna. HVAC. etc. 
Branch drcult wiring systems for equipment, lighting. duplex receptacles, appliances, motors, motor 

starters, etc., as required. 
Wall switches, duplex receptades and other wiring devices. 
All hangers, anchors, sleeves, chases, support for fixture, and electrlcal materials and equipment. 
Interior lighting fixtures, controls complete with all lamps. 
Wiring and connections to all equipment furnished by the owner. 
Exterior lighting and controls. 
Telecommunication system. 
Fire Alarm system with monitoring of sprinkler system. 
Door Access. 
CCTV System. 
Cable TV system. 

References 
:~ -!~ 

The followlng elei:ti'ical codes and standards will be applicable to the electrical design of the facility: 
International Building Code (IBq 
International Resldentlal Code (IRC) 
Illumination Engineers Society (IES) Ughtlna Handbook 
NFPA 101 Ufe Safety Code 
NFPA 70 - NEC National Electrical Code 
NFPA 72, National Fire Alarm Code 
TlA/EIA S6BA. Commercial Bulldlng Telecommunications Cabling Standard 
TlA/EIA 568B, Commerdal Building Telecommunications Wiring Standard 
TlA/EIA 569A. Commercial Building Telecommunications Pathways and Spaces 
11A/EIA 600, The Administration Standard for the Telecommunications Infrastructure of Commercial 
Buildings 

TlA/EIA-606 l 1 
TlA/EIA 607, Commercial Building Grounding and Bonding Requirements for Telecommunications ~\I~ ) , 

~ 
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Design and construction of the faclllty wlll comply with the latest publications Identified under the 
References section. In addition the apparatus, equipment, materials, and lnstallatlon will conform to the 
standards of the National Electrical Manufactures' Association (NEMA), Underwriters' Laboratories, Inc. 
(UL)", the Institute of Electrical and Electronic Engineers (IEEE), the IDumlnatlng En1lneers Society (IES), and 
the Occupational safety and Health Administration (OSHA). 
•AU electrical devices and equipment wUI be listed by an acceptable certified testlq laboratory. 

Power Distribution 
Electrical Service 
The current service Is a 208V 3 Phase 1200 Amp. It Is planned to replace the exlstln1 electrical service with a 
new 2500 Amp 208 Volt or a 1200 Amp 480V 3 phase service depending on which proves more cost 
effective. Verizon has existing equipment on the roof which must remain functional during the remodel. 
The load Is 200 Amp 208V slnlle phase and Includes a natural ps fire 1enerator. 

Service Equipment • Main Distribution Switchboard 
Service entrance equipment will be dead front construction, equipped with circuit breakers and sized to 
accommodate 12S'6 of bulldln1 load. The bulldln1 loads will be metered at the service entrance equipment. 
Meter will be dilltal and equipped with communication port for future remote ene'llY monltorln11- The 
dllital meter wlll provide as minimum volta19 and amps each phase, KW/KWH demand, Kl/A and usa1e. 
Meter provided will be equipped with an output connection to transmit the sl1nal to a remote location via 
telephone llnes at a later date. Transient vo1ta1e su'le suppressor wm be provided at the service 
equipment. Su'le suppressor wlll meet the requirements of IEEE C62.41 and be UL listed and labeled as 
havfnl been tested In accordance with UL 1449. 

Standby Power 
A 150 KW standby power 1enerator Is planned to be Installed on the alley side of the bulldlR1. Generator to 
be Installed In a weatherproof enclosure. An lnte1rBI sub base fuel module will be provided In the unit. 

A slqle 600 Amp 4 pole automatic transfer switch with distribution for the elevators, telecommunlcatlon 
equipment In each telecom room, heating equipment, partial ll1htln1 and misc power receptacles deemed 
critical. 

Interior Electrtca/ Power Distribution 
Complete Interior electrical distribution system wlll be provided as required by the National Electr1cal Code. 
Voltqe drop will be In accordance to National Electrical recommendation. An electrical room will be 
provided on each floor. Each floor will be provided with a 480Y/277V li11htln1 panel and two 208Y/120V 
power panel for receptacles etc. Outlets In all office suites will exceed code and will placed on office suite 
demising walls perpendicular to exterior walls to accommodate at least four workstations per office. 

Pone/boards 
All panels will be sized for the load served plus 25% spare capacity and 15'6 space. Only bolt-on circuit 
breakers will be used. All panels located In finished areas wUI be recessed and all panels and conduits 
located In unfinished areas wlll be surface mounted. Separate electrical rooms will be provided to the 
1reatest extent possible and on each floor of multi-story buildinp. 

Conduit and Raceways 

New LIO Lease Exhibit 1, page 62 of 104 

000261



All Interior wlrl1111 In the bulldlng wlll be run In conduit. Raceways will be spedfled of the type suited for the 
appllcatlons and locations. Raceways lnstaDed for future systems wlll lndude pull wire. To the maximum 
extent practical, conduit wiO be Installed concealed In all areas except utlllty spaces. 

Conductors 
Conductors will be copper. Conductor #12 or smaller wlll be solid. Conductor #10 or larger will be stranded. 
All bulldlng wlrlns (line-voltage between l<J0.600 volts) will have type TltHN, or XHHW 75 ° C (167 ° F) 
Insulation and be rated at 600 volts unless some other type Is speclflcally required for a particular 
appllcatlon. Power conductors wlll not be smaller' than #12 AWG. 

A separate Insulated &rounding conductor wlll have sreen color or marklns Insulated and be sized and 
Installed per NEC requirements, In all secondary, distribution, feeder and branch drcult conduits. 

Branch Circuits for ReceptZJcle and Ughtlng Circuits 
U9htln9 and convenience outlets wlll be run on separate drcults. Dedicated circuits for loads sreater than 
50'6 of the drcult capacity will be provided. 

Orcults for computers and electronic devices will be deslsned to have a dedicate neutral and the panels and 
transformers rated accordln9ly. 

Devices 
All duplex receptades wlll be 20 amp, 125 volt, three pole grounded type specification srade duplex 
receptacles NEMA S-20R are acceptable unless type of equipment requires different conflsuratlon. Impact 
resistant plastic plates wlD be provided for boxes and devices. Ground fault Interrupt (GFI) type duplex 
receptades wlll be provided In locations as required by the NEC and provided with weatherproof device 
plate covers at exterior locations. At least one GFI receptacle will be provided In each restroom and Janitor's 
closet. Arc-fault drcult Interrupter protection will be provided In accordance with NEC. 

Provide the minimum power outlets required by NEC but not less than a duplex outlet on each wall. In office 
and administration areas provide doubkHluplex receptacles at each location and near a data outlet. 

Uahtln1 
Exterior L!shtlns 
General 
All llghtlns shall comply with the recommendations of the lllumlnatlon Enslneerlns Society of North America 
(IESNA). All exterior site and area llghtln1 will be LED. 

Interior Ushtlns 
General 
lllumlnatlon levels will be In accordance with the recommendations of the latest lllumlnatlns Engineering 
Sodety (IES) Ughtlng Handbook. 

The llBhtlng systems wlll be designed to provide comfortable vlsiblllty conditions having adequate Intensities 
for the safe and effective accomplishment of the tasks to be performed. The finish and color of room 
surfaces wlll be coordinated with the lighting system design to reduce glare, Increase light utlllzatlon, and 
attain an acceptable brightness ratio recommended by lllumlnatlng Engineering Sodety (IES) Ughtlng 
Handbook. Ught sources and fixtures wlll be selected to provide the most efficient and economical system 
practicable. Lineal fluorescent and compact fluorescent 1'8htlng wlll be provided as the primary source of 
Illumination. Ll&htlns calculations will be based on the actual finish material reflectance or a maximum of 
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80'6 for celling. 50% for the wall and 2096 for floor whichever Is lower. llaht fixture schedules lncludlns lamp 
type, voltage, wattage, type of mounting. manufacturer name and catalos number will be provided. 

All conference rooms wDI lndude 5'6 dimming ballast. 

Refer to architectural reflected celling plans and catalog cuts for additional Information. 

Ughtlllfl Control 
Control switches for general room llghtlna will be located at room entrances and other locations for control 
of llghting fixtures and systems. Typlcallv, rooms with more than one door wDI have three or four-way 
switches as required. 

Emergency Ughtlng S)IJlem 
Eme11ency hghtlng will be provided per NFPA 101. Eme11ency llghtlng will be desl&fied as an Integral part of 
the facility lighting system, and will be Incorporated as part of the system Hshtlns fixture. As a minimum, 
eme11ency lighting will be provided for building corridors, stairs and common areas. 

Exit Signs 
Exit slsnase will conform to NFPA 101. Exit s1&ns will be slass sreen edge llght emitting diode (U:D). 

Groundlna 
Provide a building grounding electrode system consisting of a ground ring. metal undelBf'Ound water pipe, 
bulldlng structural steel, concrete encased electrodes, and copper clad steel rod electrodes. A rtns ground of 
#1/0 AWG bare copper burled within the building foundation Interconnecting to a 3-meter minimum lensth 
ground rods and foundation every Interior/exterior comer 2 meters from the bulldlns. 

All hne voltage circuit wiring will contain a separate bare or green Insulated grounding conductor. Conduit 
raceways will not be utilized as the only grounding method. A min #6 AWG copper wdl be provided from 
service equipment ground to main telecommunication doset per TlA/EIA 607 requirements. 

Other Requirements 
Mechanical Connections 
Mechanical connections for mechanical equipment. See mechanical narrative. 
Provide option to provide power for fire pump as sized by mechanical engineer. 

Conference Rooms 
Conference rooms wlll lndude wall flat screens with network connections, laptop Interface, video 
conferencing and power/telecom under the conference tables. 

Ughtlng In conference room will be dlmmable. 

Seismic and Testing Requirements 
Design, calculatlans, and testing of all seismic requirements for electrtcal and communications equipment 
shall be provided. All electrlcal equipment shall be tested In accordance with applicable specification for 
each type of equipment. Testing shall Include any required factory testing. field testing. and operating 
testing. As a minimum, testing shall Include, transformers, wiring. switches, light fixtures, circuit breakers, 
contactors, and head bolt outlets. 
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Telecommunications (Voice and Dall) 
cat 6 horizontal Telecommunlcadon cabllns system wlll be provided with all cables routed back to dedicated 
telecommunication room on each floor. 

Vertical Telecommunication system wlll Include 200 pair copper voice cable and 24 strand fiber optic riser. 

Distribution will be deslSn In compliance with ANSl/EIA(TIA standards. The telecommunications system wlll 
be complete and lndude the telephone/data and cable system backboards, punch down blocks, and an 
associated raceways, cable tray, j-hooks, outlets and cabllns. 

Equipment racks shall be floor mounted 19 Inch wide. Provide minimum SO foot-candle lightlns level and 
minimum two dedicated 20-ampere 110 volt power branch drcults In the communlcadons room. A wall­
mounted telephone near the entry door of each main communications rooms wlll be provided. 

Cable tray will be used for Interior distribution of com systems. 

Provide 24 port, raclc mounted fiber optic patch panel with coupllns plates and ST connector ports 
Distribution of fiber optic cables throushout the new bulldlns will be by others. 

Copper cable distribution shall be 4-palr 24 AWG, lOO-Ohm unshielded twisted pair (UTP) In 1 Inch conduit. 
All copper pairs and fiber optic strands shall be terminated and tested. Copper connectors will be EINTIA 
cat 6 8-pln/8-posltlon Insulation displacement terminations wired per T568B. Fiber opdc connectors will be 
EIA/TlA "SC" type 568SC. A minimum of two 8-pln modular RJ45 type connectors will be provided In each 
outlet box. In finished areas standard oudet boxes will be 4-11/16 x 4-11/16 double sans electrlcal box with 
the faceplate flush with the wall surface. In unfinished areas the outlets shall be surface mounted. 

One outlet In each main mechanical and electrlcal room of the buHdlnas for offldal communications. 
Communications outlets wlll be provided In all private offices, platoon offices, conference rooms. Number 
of outlets wlll be per the requirements of the RFP In each area. 

Cable TV (CATV) System 
Cable television connection wlll be provided to all buildlnp. Service wiU be coordinated with GO. Each 
office suite and conference rooms wlll lndude outlets. 

Fire Alarm 
The bulldins wlll be equipped with an addressable fire alarm system with a fire alarm panel and dialer panel 
A remote annunciator wlll be provided at the buildins entrance. 

Aa:ess Control Sydem 
Door access control system will be required for approximately 20 doors. System to be compatible with 
existlns State of Alaska systems at other fadlltfes. 

CCIV Security 
A CCTV system wlll be required with an assumed 20 cameras with recordlns DVR's for a 2 week period. 
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Exhibit A-
Lia Reflected Ceiling Plans 
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Exhibit A-
LIO Structural Plans Narrative 

New LIO Lease Exhibit 1, page 68 of 104 

000267



Legislative Information Ofllce (LIO) Building Renova~n 

Strnctural Narntlve 

Existing Constructjon 

The existing legislative information office building is a 7-stoiy (6-stoiy + 1-stoiy basement) building 
IOCllled in downtown Anchorage, AK. No as-built or original constnldion drawings are available for this 
building. All the information below is based on data accumulated in the field and assumptions based on 
typical construction techniques. 

The existing gravity-resisting system stans with concrete on metal deck floors, supported by steel bar­
joists. The floor decks are typically I .S-inch metal deck with concrete topping between 3.S and 4.S 
inches thick for a total average thickness ofS.S-inches. The roof uses the same deck and concrete as the 
floors. The typical floor and roof framing are steel bar joists spanning in the north-south direction 
between girders. The joists are 14 to 18-inches deep, spaced at 24-inches OrM:enter, and span 20 to 27-
feet The girders and columns supporting the steel bar joists are steel wide-flange moment frames 
oriented in the east-west direction and are located in seven lines spaced over the length of the building. 
The girders are 24-inches deep (W24) and the columns are 14-inches wide (Wl4). 

The exterior walls on the east and west sides are 8-inch thick cast-in-place concrete shear walls for the 
full height of the building. On the north side, the wall consists ofa precast and glazing system. On the 
south wall, the exterior wall is a panelized exterior system similar to an exterior insulated finishing 
system (EIFS). 

The basement floor is 12-feet below the first floor and is a concrete slab on grade that is 2-feet below the 
grade of the parking prage on the west side, and 3.S-feet below the basement of the Anchor Bar on the 
east side. Large grade beams run nort!Houth along the sides of the building supporting the 8-inch 
concrete walls above and the columns along Grids A&. C (east and west sides). 

At the southwest comer of the first floor, a concrete vault (used by the previous bank tenant) anchors the 

comer of the building. The first floor is 21-feet tall, while the other stories are 12.75-feet tall. The roof 
has two penthouses on top; one toward the north end for the elevator; and one on the south side for the 
mechanical units. In addition, a cell-phone antenna has recently been added on the roof between the 
penthouses. 

The existing lateral system is separated by direction. In the east-west direction, the lateral system is steel 
moment frames, with W 14 columns and W24 beams at each numbered grid. The connections between 
the beams and columns are referred to as "Pre-Northridge Welded Unreinforced Flange, Welded Web" 
connections (Pre-Northridge WUF-W). These connections weld the top and bottom flange, as well as the 
web, of the besm to the column flange. These welds have exhibited low ductility behavior during past 
seismic events in California over the last 20 years. These types of connections have now been prohibited 
by the building code without specialized detailing to make them more ductile. Ductile behavior is 

New LIO Lease Exhibit 1, page 69 of 104 

000268



imponant In bulldi11g9, because preventing collapse of buildings after an earthquake Is a function ofnot 
just the building's strength, but also its ductility. 

In the north-south direction, the 181eral system is concrete shear walls on the east and west sides. When 
originally built, these walls were solid for their entire length. In a previous renovation, windows were cut 
in these walls to bring daylight into the building. No calculations are available for the renovation, so it Is 
unclear whether any strengthening measures were undertaken to verify or enhance the capacity of the 

perforaled shear walls. 

Pmoosec! Renoyation 

~!!!!!~ renoVBlion consists of removing the Anchor Bar from the east side of the buildiii&\ 
~g the east and west concrete walls from the existing building, and removing the existing nortlil 
(elevator and stair core (alo!!& with the northern P.!!nthouse). When these items are remo~ the east side) 
(addition will be in-filled with a new meeting and hearinuJ!!!ce on the basement and first flQC!!ll, and a six) 
{i!iry elevator and stair core on the north endJ 

During the demolition process, new shoring will be required along the northern edge of the Anchor Bar 
(along 4th Ave} and on the eastern side (adjacem to the existing building} to retain the basement and 
foundation excavation forthe new building, which is expected to be IS to 16 feet deep. This shoring will 
likely consist of steel piling with lagging between piling and will be permanent 

Since the usage and loads in the existing building are not changing, the gravity load resisting system in 
the existing building is adequate for the new gravity loads and only needs to be modified where the north 
core stairs and eleva10r are being removed. The gravity system in the new portion of the building will be 
tube-steel and wide-flange columns with wide-flange beams. The new floor and roof framing will be 
concrete on metal deck and supported by wide-flange beams. The foundation of the 6-story tower portion 
will be a thick concrete mat foundation (approxim81ely 3-feet thick} and with the remainder of the new 
addition being founded on lsolaled concrete footinp. 

The lateral-load resisting SYstem in the existing building is being completely revised in this renovation. 
The moment frame connections in the east-west direction are inadequate under current codes, and the 
concrete walls in the north-south direction are being removed to allow for new curtain wall. To replace 
the l81eral system. new buckling restrained braced frames (BRBF} will be added in both the existing and 
new portions of the building. Since the entire SYstem is being updated, the new and existing portions of 
the building will be combined and no seismic joint will be used. BRBF's are an advanced braced fiame 
system that equalizes the braces capacity in both compression and tension, which creales a more balanced 
response to seismic forces and creates a significandy more ductile response. These braces will be welded 
and bolted to the existing and new steel frames in three bays in both the north-south and east-west 
directions. 
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lnt!Oductjon 

EXHIBITC 

PROCUREMENf OFFICER'S FINDINGS UNDER 
LEGISLATIVE PROCUREMENT PROCEDURE 040(d) 

The purpose of this document is to provide a written determinatic:m, in compliance with 

Alaska Legislative Procurement Procedure 040(d}, setting forth in detail the procurement 

officer's detennination supporting material modifications of the Legislature's Lease of the 

Anchorage Legislative Information Office dated April 6, 2004, recorded in Book 2004-

024411-0, Anchorage Recording District, Third Judicial District, State of Alaska, 

amended March 3, 2009, renewed for the final one-year term on May 20, 2013, which 

was previously competitively bid under RFP 391 and publicly issued on July 17, 2003, 

(hereinafter "Lease"). The current Lease will expire on May 31, 2014. 

The material modifications to the Lease that are the subject of this written detennination 

were authorized by Legislative Council, and by mutual agreement with the Lessor. The 

material modifications to the Lease are amending the existing definition of "premises" 

within Section 1 of the Lease, titled "RENT AL PROPERTY AND RENT AL RA TE," by 

adding the additional property commonly known as 712 West Fourth Avenue, which is 

immediately adjacent to the existing leased premises at 716 West Fourth Avenue, and 

amending other sections of the Lease as necessary to allow for the renovation and retrofit 

of the expanded premises, including but not limited to, a transition to a triple net leasing 

structure and changes necessary to accommodate renovation of the premises as described 

in Exhibits A and B of the Lease. 
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Background 

A. Legislative Council's Authorimtion to Materially Modify Lease 

On June 7, 2013, Legislative Council passed the following motions' related to the 

Legislature's Lease of the Anchorage Legislative Jnfonnation Office dated April 6, 2004, 

recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District, 

State of Alaska, amended March 3, 2009, renewed for the final one-year term on May 20, 

2013, and which will expire on May 31, 2014: 

MOTION - AMEND PROCUREMENT PROCEDURE: I move that 

Legislative Council adopt proposed Amendment No. 12 to the Legislative 

Procurement Procedure 040 to provide the limited ability for the 

Legislative Affairs Agency, or a Legislative Committee, to materially 

modify an existing lease that was previously competitively procured. 

MOTION - AUTHORIZE MATERIAL AMENDMENTS TO LEASE: 

move that Legislative Council authorize the chairman to negotiate 

amendments to lease 2004-024411-0 by mutual agreement with the Lessor 

to remove the limitation of amending a lease that amounts to a material 

1 In addition to the motions set out in the text of these findings, two additional related 
motions were also passed by Legislative Council on June 7, 2013: 

MOTION - LEASE EXTENSION: I move that Legislative Council 
authorize the chairman to negotiate all the terms and conditions neces~) 
to extend Lease 2004-024411-0 ursuant to AS 36.30.083(~), 

MOTION - ENGAGE AHFC (Alaska Housing Finance Corporation) AS 
LESSEE'S REPRESENf ATIVE: I move that Legislative Council 
authorize the chairman to enter into a contract for payment not to exceed 
$50,000, for AHFC to act as the Lessee's representative in negotiating an 
extension to Lease 2004-024411-0, as amended to include 712 West 4th 
A venue, and to assist in managing the Lessor's compliance with the terms 
and conditions of the Lessor's improvements, as described in the lease 
extension. 
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modification in paragraph 42; and to include 712 West Fourth Avenue, 

with other terms and conditions necessary to accommodate renovations, 

not to exceed the estimated cost of a similarly sized, located and 

apportioned newly constructed building as determined by the Alaska 

Housing Finance Corporation. 

B. Reauirements of Alaska Legjslative Procurement Procedure Q4Q(d) 

Legislative Procurement Procedure 040, as amended by Amendment No. 12 and 

authorized by Legislative Council as set forth in the motion above, added subsection (d), 

which provides: 

(d) A lease that was procured competitively may be materially modified by 

amendment, and the material modification of the lease does not require 

procurement of a new lease, if 

(I) the reasons for the modification are legitimate; 

(2) the reasons for the modification were unforeseen when the lease was 

entered into; 

(3) it is not practicable to competitively procure a new lease; 

( 4) the modification is in the best interests of the agency or the 

committee; 

(5) the procurement officer makes a written determination that the items 

in paragraphs (I) - (4) exist, the determination details the reasons for concluding 

why the items exist, and the determination is attached to the amended lease; and 
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(6) the use of this subsection is approved by the procurement officer and, 

in the case of an amendment for the lease of a legislative committee, by a majority 

of the committee members. 

Procurement Officei's Determination Under Legjslative Procurement Procec!ure 040Cdl 

Q40Cdl; Previously Competitively Bid Requirement 

As previously discussed, the Legislature's Lease of the Anchorage Legislative 

Information Office dated April 6, 2004, recorded in Book 2004-024411-0, Anchorage 

Recording District, Third Judicial District, State of Alaska, amended March 3, 2009, 

renewed for the final one-year term on May 20, 2013, was previously competitively bid 

under RFP 391, which was publicly issued on July 17, 2003. Accordingly, under 

Legislative Procurement Procedure 040(d), the Lease may be materially modified. 

040(s!l0 l; Reasons for the Modification are Legitimate 

The decision to modify the Lease is consistent with the purpose of the present 

Lease, which is to provide office space for the Legislature. These amendments do not 

alter the essential identity or main purpose of the contract, and do not constitute a new 

undertaking, and therefore are a legitimate modification of the Lease. 

The property at 712 West Fourth Avenue is unique, since it is the only adjacent 

space to 716 West Fourth Avenue available to satisfy the Legislature's need for additional 

space, and meets the essential requirement of keeping all the present legislative offices in 

one building. (The addition of712 West Fourth Avenue allows the Legislature to extend) 

(its current Lease as 11rovided under AS 36.30.08300J Given the uniqueness of the 

property, and the fact that no other bidder would be able to provide space adjacent to 716 

West Fourth Avenue, it would be a waste of private sector resources and legislative 

procurement resources to competitively bid for the only adjacent property. 
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The expanded premise will be renovated to meet the needs of the Lessee. In 

accordance with the expansion of the leased premises, the renovation, and the Lease 

Extension executed under AS 36.30.083(a), it is necessary to amend material tenns of the 

Lease. Without the modifications, the Lease would not be functional to govern the 

premises. Given the uniqueness of the property and the ability of the Legislature to have 

input in the design and function of the renovated building, a competitively bid 

procurement would be impractical, inefficient, and ultimately, likely unsuccessful in 

providing premises as suited to the needs of the Legislature. 

Accordingly, modifying the Lease by adding 712 West Fowth Avenue to the 

"premises" and by amending other lease terms to accommodate the expanded premises 

and the Lease Extension under AS 36.30.083(a) does not subvert the purposes of 

competitive bidding, and is a legitimate exercise of the Legislature's procurement 

authority. 

040CdlC2l· Reasons for Modification Unforeseen When Lease was Entered Into 

When the Lease was entered into for 716 West Fowth Avenue in 2004, it was 

unforeseen that the Legislature would need significant additional space, or that the 

infrastructure problems with the building would worsen, e.g., the exhausted service life of 

the HV AC system and the water system, and the elevator failing to handle the demands 

of staff and public use. 

In 2004, based on the Executive Director's Office's best assessment, there were 

approximately 54 legislative staff working in the building. Today, in 2013, there are 

approximately 72, which is an increase during the ten-year tenn of the Lease of 

approximately one-third. The result of this unforeseen increase in staffing demands on 

the space in the building is that the staff for some legislators work in shared space. 

Shared space fails to meet standards for confidential meetings with constituents, and 

other intra-office privacy concerns. The space has only worked because of the patience 

and cooperation of Anchorage legislative staff and legislators. However, after the current 
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Lease tenn expires the limited space will no longer be acceptable. In addition to the staff 

of different legislators sharing space, three Anchorage area legislators are sharing space 

with their staff, which is also not acceptable. 

The Legislature requires office space beyond the needs of the Anchorage-area 

legislators and staff. Once the Lease is amended, the renovated facility will provide 

space for the Speaker of the House, and the Senate President, who are both out-of­

Anchorage legislators, and for rural legislators who require space for conducting work 

and attending legislative meetings in Anchorage. 

Further, the existing building is in need of substantial renovation and upgrade. 

The condition of the premises is no longer suitable for legislative use. Physical 

deficiencies include lack of potable water, limited restroom facilities, ineffective HV AC 

system, deteriorated and leaking plumbing, an unreliable and inadequate elevator, 

insecure and unsafe below-ground parking facilities, leaking windows, worn window 

coverings and cazpeting, inadequate electrical service, unpleasant odors in the elevator, 

inefficient lighting, and hazardous materials used in the original construction of the 

building. All of these will be remediated in the renovation and upgrade. 

Had each of these factors been taken individually, fluctuating space demands may 

have been foreseen at some level. However, the pressure on space in the building from 

the multiple impacts discussed above was not foreseen when the Lease was entered into 

in2004. 

Q40CdlC3l: Not Practicable to Competitively Procure a New Lease 
The Anchorage Legislative Infonnation Office has been located in leased space at 

716 West Fourth Avenue for approximately 20 years. Occupancy was initially under a 

10 year lease which terminated in 2003, that was extended month-by-month through 

2004, when the current lease was established following an RFP process. The Legislature 

-·----··-·-------------------
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is now in its 10th year under the current Lease, having just exercised the final of five one­

year renewal options allowed under the terms of the Lease. 

Over the past five years the Legislature has explored and requested proposals on 

numerous occasions seeking alternative space. None of those efforts has resulted in a 

solution that was possible, practicable or acceptable. Oiven that the Lease has nearly 

expired, the Legislature recently provided notice to the public of a Request For 

lnfonnation ("RFl")2 from parties interested in providing legislative office space in 

Anchorage. Two parties provided responses detailing the space they had available. Both 

spaces were located in areas that were not acceptable to Legislative Council for the needs 

of the Legislature. The available properties in the responses to the RFI failed to provide 

constituent access, access to other state and local centers of government, access to public 

transportation, and access to lodging and meeting spaces. In summary, based on the RF! 

responses, there arc no facilities available for lease that are suitable for the Legislature's 

uniqlie needs. 

Because of the limited interest shown in the RFI and the lack of suitable 

legislative space available for lease, Legislative Council reconsidered the existing leased 

space at 716 West Fourth Avenue, and made the determination that the existing building, 

if renovated and with the addition of a suitable amount of additional space, could 

continue to serve the Legislature and public. The only available property adjacent to 

716 West Fourth Avenue that would facilitate the needed renovations to 716 West Fourth 

Avenue, and provide additional space, is 712 West Fourth Avenue. 

In addition to its efforts to formally identify potential lease space through the 

issue of an RFI, commercial real estate brokers and others were consulted in an attempt to 

determine if lease space suitable to meet the Legislature's needs might be available. 

2 The complete RFI is available at 
http://aws.state.ak.us/OnlinePublicNotices/NoticeslYiew.aspx?id= 168321. 

··-·--·------------------
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These inquiries delivered the same results as the RFI; there are no existing facilities 

available to meet the Legislature's needs, 

Based on the foregoing discussion and factors. inclusive of the lack of suitable 

remaining time for any additional procurement efforts, as Procl.U'CITlent Officer, I find that 

it would not be practicable to competitively bid a lease for Anchorage legislative office 

space because of: (1) limited interest demonstrated by the response to the RFI; (2) no 

available property suitable for legislative needs offered in response to the RFI; (3) the) 

(decision bY. Letru!lative Council to exercise its OP.tion under AS 36.30.083(@.)_lmd extend 

its lease of 716 West Fourth Avenue, subject to renovations by the Lessor and a cost 

saving of 10 percent less than fair market value; and (4) the uniqueness ofthe location of 

712 West Fourth Avenue to the Legislature's existing office space at 716 West Fourth 

Avenue. 

040 {dl{40: The Modification is in the Best Interests of the Agency or the 

Committee 

The existing leased space at 716 West Fourth Avenue, while at the end of the 

service life of the building systems, and despite chronic maintenance problems, has 

served the Legislature and constituent needs for approximately 20 years. The location on 

Fourth Avenue provides central access for legislators and constituents to meeting spaces, 

hotels, the courts, state and local government offices, public transportation, and other 

support facilities. The current lease includes parking, which is essential for public access 

to government by constituents, legislators, and staff. 

Based on all factors considered above, the Legislative Council made the decision 

to exercise its option under AS 36.30.083(a) to enter into negotiations with the Lessor, to 

extend the Lease subject to the building being suitably improved with a modest addition 

of space, and fu!!Jject to the ~uirements in AS 36.30.083(!!) that the cost to the) 

~g!slature be at least I 0 P.!;rcent below the market rental value of the real P!QJ!effi'~ 

(time of the extensionl The decision to amend the Lease as provided by Alaska 

New LIO Lease Exhibit 1, page 92 of 104 

000291



Final 
Page9 

!Legislative Procurement Procedure 040(~), is in ~slative Council's best interes!,~ 

~(fiiCiTiiiiiethe extension oftiieLease with the neces~--1mP.rovements and with! 

(additional needed s~ce. at a cost-savin~ to the Legislature,___M_J!rovided by) 

(AS 36.30.083(~),) 

Lastly, in addition to the determination herein, as Chairman of Legislative 

Council and Procurement Officer, I have provided written notice to legislative leadership 

of the successful conclusion of negotiations and the intent to extend and amend the lease 

as provided herein. 

.,_ 1~. IJ 
Date 
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Alaska State Legislature 
Legislative Affairs Agency 
Office of the ExecuJive Director 
Teny MU/er Leg&latlve OfJke B"Udlng, Room 211 
Mailing A.ddreu: State Capito~ Rm. 3 Jwreau, Alaska 99801-1182 Phone (907) 465-3800 Fax (907) 465-3234 

Septemberl9,2013 

Senator Anna Fairclough, Chair 
Representative Mike Hawker, Vice-Chair 
Legislative Budget & Audit Committee 
State Capitol 
J\Dleau, AK 99801-1182 

RE: AS 36.30.083(b) Lease Reporting Requirement 

Dear Senator Fairclough and Representative Hawker: 

In accordance with the requirements of AS 36.30.083(b), the Legislative Affairs Agency 
would like to report to the Legislative Budget and Audit Committee that the Agency will 
be entering into a 10-year real property lease extension of the Anchorage Legislative 
Offices and Anchorage Legislative Information Office at 716 West 4th Avenue effective 
June 1, 2014, during the end of fiscal year 2014. 

The lease will also be amended to accommodate an expansion and renovation of the 
premises. (As ~uired by AS 36.30.083(~).lthe market rental value of the renovated 
premises, including the parking garage, was appraised by real estate appraiser Tim Lowe, 
MAI, CRE, FRICS, ofWaronzofand Associates, Inc. on September 18, 2013, and 
reviewed by the Alaska Housing Finance Corporation, to establish that the rent due unde: 
the lease is 10 percent below the market rental value of the real property. Mr. Lowe has 
assessed the rental value of the property, as of the effective date of the lease extension on 
June 1, 2014, at $325,667 a month or $3,908,000 annually. The annual rental payment 
will be $281,638 a month or $3,379,656 annually, exceeding the 10 percent reduction in 
market rental value required by AS 36.30.083(a). Our annual savings will be $528,344. 

Sincerely, 

f~~ 
Pamela A. V arni 
Executive Director 

cc: Tina Strong, Contracting Officer, LAA 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 
Mark E. Pfeffer Alaska Trust UTAD 12/28107 

Alana Williams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

p~ q{1tt/1? 
Pamela A. Vami Date 
Executive Director 
Legislative Affairs Agency 
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LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

Legal Counsel 

Date 

Date 
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STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) SS. 

) 

THIS IS TO CERTIFY that on this __ day of 2013, befora me the undersigned Notary 
Pub6c In end for the State of Alaska, duly commissioned end swom es such, personally appeared, MARK 
E. PFEFFER, known to me and to me known to be the lndMdual named In and who executed the above 
and foregoing Lease on behalf of 718 WEST FOURTH AVENUE, LLC, and who acknowledged to me that 
they had full power and authority to, and did execute the above and foregoing Lease on behalf of and as the 
free and wluntsry act and deed of said organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and eflixed my notarial seal the day, 
month and year first above written. 

STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) SS. 
) 

Notary Pubtic In and for Alaska 
My commission expires:. _____ _ 

THIS IS TO CERTIFY that on this __ day of 2013, before me the undersigned Notary 
Public In and for the State of Alaska, duly commissioned and sworn as such, personally appeared, 
ROBERT B. ACREE, known to me and to me known to be the lndMdual named In and who executed the 
above end foregoing Lease on behalf of 718 WEST FOURTH AVENUE, LLC, and who acknowledged to 
me that he had full power end authority to, end did execute the above and foregoing Lease on behalf of and 
as the free and voluntary act and deed of said organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the day, 
month and year first above written. 

STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) 88. 
) 

Notary Public In and for Alaska 
My commission expires:------

THIS IS TO CERTIFY that on this __ day of 2013, before me the undersigned Notary 
Pub6c In and for the State of Alaska, duly commissioned end swom as such, personally appeared, ALANA 
WILLIAMS, known to me and to me known to be the lndMdual named In end who executed the above and 
foregoing Lease on behalf of MARKE. PFEFFER ALASKA TRUST UTAD 12128/07, and who 
acknowledged to me that she had full power and authority to, and did execute the above and foregoing 
Lease on behalf of and as the free and wluntary act and deed of said organization, for the uses and 
purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the day, 
month and year first above written. 

Notary Pubnc In and for Alaska 
My commission expires:------
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STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the day of 2013, before me, the undersigned 
Notary Public In and for Alaska, duly commissioned and swom as such, personally appeared 
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the Individual named 
In and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Lease as 
the free and voluntary act and daed of his principal for the uses and purposes therein sat forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

STATE OF ~l_.S~~""'v·, 
(};,~ ef 0a.d"..to0 

Notary Publlc In and for Alaska 
My commission expires:. ______ _ 

) 
) SS. 
) 

THIS IS TO CERTIFY thlj\ on tha f q day ofW"..t.-.."'1.--2013, before me, the undersigned 
Notary Publlc In and for "1Jj11.1'1duly commissioned and swom as such, personally appeared 
PAMELA A. VARNI, known to me and to me known to be the Individual named In and who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 

A-ic.!t. l<A. LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the 
foregoing Instrument as the free and voluntary act and deed of her principal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 

day, month and year first above written. !J,,, ~ £-----
-••a• _s::4::,lt~ --;;-
~~;...=:r' Notary PubliClh and for· 1-'Jt:M- l" i 

a.y~'wc::1..1a.10ta My commission expires: o ~ -1 X- J b 
Commlulon • 12505888 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording retum to: 
Tina Strong, Supply Officer 
Legislative Affairs Agency 
State capitol, RM 3 
Juneau, AK 99801-1182 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Mark E. Pfeffer Alaska Trust UTAD 12/28/07 

Alana Williams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Verni 
Executive Director 
Legislative Affairs Agency 
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LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

Date 

Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 
Mark E. Pfeffer Alaska Trust UTAD 12128107 -
ci lard~ ·'J1~3 

Alana Williams Date 
Its: Tl\lstee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
Legislative Affairs Agency 
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Date 
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LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

Legal Counsel 

Date 

Date 
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STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) SS. 

) 

THIS IS TO CERTIFY that on this~ day of~k.,_· 2013, before me the undersigned Notary 
Public In and for the State of Alaska, duly commiss ad and sworn as such, personally appeared, MARK 
E. PFEFFER, known to me and to me known to be the individual named In and who executed the above 
and foregoing Lsase on behalf of 716 WEST FOURTH AVENUE, L.LC, and who acknowledged to me that 
they had full power and authority to, and did execute the abova and foregoing Lease on behalf of and as the 
free and voluntary act and deed of said organization, for the usas and purposes therein mentioned. 

STATE OF ALASKA 

THIS IS TO CERTIFY that on this __ day of 2013, before me the undersigned Notary 
Public in and for the State of Alaska, duly commissioned and sworn as such, personally appeared, 
ROBERT B. ACREE, known to me and to me known to be the individual named in and who executed the 
above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, L.LC, and who acknowtadged to 
me that he had full power and authority to, and did execute the above and foregoing Lease on behalf of and 
as the free and voluntary ad and deed of said organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the day, 
month and year first abova written. 

Notary Public in and for Alaska 
My commission expires:------

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this /~ day of S~ 2013, before me the undersigned Notary 
Public in and for the State of Alaska, duly commiu·i1ed811d sworn as such, personally appeared, ALANA 
WILLIAMS, known to me and to me known to be the individual named In and who executed the above and 
foregoing Lsase on behalf of MARKE. PFEFFER ALASKA TRUST UTAD 12/28/07, and who 
acknowledged to me that she hed full power and authority to, and did execute the above and foregoing 
Lsase on behalf of and as the free and voluntary ad and deed of said organization, for the uses end 
purposes therein mentioned. 

IN WITNESS WHE 
month and year first above 
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STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the day of 2013, before me, the undersigned 
Notary Public In end for Alaska, duly commissioned and sworn es such, personally appeared 
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the lndMdual named 
in and who executed the above end foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, end he acknowledged to me that he executed the foregoing Lease as 
the free and voluntary act and deed of his principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

Notary Public In and for Alaska 
My commission expires:, ______ _ 

STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the day of 2013, before me, the undersigned 
Notary Public In and for Alaska, duly commissioned and swam as such, personally appeared 
PAMELA A. VARNI, known to me and to me known to be the Individual named In and who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 
ALASKA LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the 
foregoing instrument as the free and voluntary act and deed of her principal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

Notary Public in and for Alaska 
My commission expires: _____ _ 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording return to: 
Tina Strong, Supply Officer 
Legislative Affairs Agency 
State Capitol, RM 3 
Juneau, AK 99801-1182 
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ASHBURN&MASONP.c. 

LAWYERS 

DANI Cl.0111' . MATTNIW T. F1NDLl1' • Miu. MATTNIWI • DONALD w. HcCuNTOCI. Ill 

jACOI A. SONNIM)l.N • THO"AS v. WANO • RlllCCA A. W1NOT 

o• CouN11L MAar. E. A1H1uaN · JuL1AN L. MASoN Ill · A. W1u1"" 5Aur1 

September 23, 2013 

Jlia Hand Delivery: 

Michael Buller 
Alaska Housing Finance Corporation 
4300 Boniface Parkway 
Anchorage, Alaska 99504 

Re: the Extension of Lease and Lease Amendment No. 3 between 716 W. 
Fourth Avenue, LLC and the Legislative Affairs Office. 
Our File No.: 10708.050 

Dear Mr. Buller: 

Please find enclosed the original signature of Robert Acree on the Extension of 
Lease and Lease Amendment No. 3 between 716 W. Fourth Avenue, LLC and the 
Legislative Affairs Office. 

Please contact our office should you have any questions. 

Very truly yours, 

ASHBURN & MASON, P.C. 

Donald W. McClintock 
Enc. 

{I 0708--0So.-00152370; I) 

1227 Win 9TH Av1Nu1. 5u111 200. ANcHo•AGa. AK 99501 • To• 907.276.4ll I • FAx 907.277.8235 
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51. AGREEMENT IN ITS ENTIRETY: 

The Lease represents the entire understanding between the parties. No prior oral or 
written understandings shall have any force or effect with respect to any matter covered in 
the Lease or in interpreting the Lease. The Lease shall only be modified or amended in 
writing. 

IN WITNESS WHEREOF, the ·Lessor and Lessee have executed this Lease on the day, month, 
and year lndicat&d beiow. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Manager: 

Mark E. Pfeffer · Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 

Mark E. Pfeffer Alaska Trust UT AD 12/28/07 

Alana Williams date 
Its: Tnistee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 
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' 
CERTIFYING AUTHORITY 

Pamela A. Vaml 
Executive Director 
Legislative Affairs Agency 

Data 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

APPROVED AS TO FORM: 

Legal Counsel Data 

THIS IS TO CERTIFY that on this day of 2013, before ma the underilignad 
Notary Public in and for the State of Alaska, duly commissioned and swom as such, personally 
appeared, MARK E. PFEFFER, known to me and to me known to be the Individual named in and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that they had full power and authority to, and did execute the 
above and foregoing Lease on behalf of and as the free and voluntary act and dead of said 
organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF. I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

fl. Lfuv11;P' 
STATE OF~ ) 

) SS. 
) 

Notary Public in and for Alaska 
My commission expires:, _____ _ 

™nf JOalctAL olstRlct f\,p.N. ~ () IY\a,t. i i?d~ 
l "THIS IS TO Ct:RTIFY that on this /'j day of St.dr@tbv. 2013, before me the undersigned 

Notary Public In and for the State of Alaska. duly commissioned and swom as such, personally 
appeared, ROBERT B. ACREE. known to me and to me known to be the lncfJVidual named In and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that he had full power and authority to, and did execute the above 
and foregoing Lease on behalf of and as ~ free and voluntary act and deed of said 
organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

I! ----Notary Public in and for Alas'i, J 
My commiS&ion expires: <k u ;c.J 

r I 
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LAW OFFICES OF 

JAMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99901 

TELEPHONE 
(907) 274·7888 

FACSIMILE 
(907) 274·9493 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, et al., 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 

,' 

) CERTIFICATE OF SERVICE 
) 
) 

I hereby certify that on this date I hand delivered a copy of: 

1. Opposition to Legislative Affairs Agency's Motion to Dismiss or, In the 
Alternative, to Sever for Misjoinder 

2. Plaintiffs Motion for Partial Summary Judgment (Not Extension); 

3. Memorandum in Support of Plaintiffs Motion for Partial Summary 
Judgment (Not Extension) 

4. Affidavit in Support of Plaintiffs Motion for Partial Summary Judgment 
(Not Extension); 

5. (Proposed) Order Granting Plaintiffs Motion for Partial Summary 
Judgment (Not Extension); 

6. this Certificate of Service to: 

Jeffrey W. Robinson 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

·"-" 
Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 99501 
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Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 9950 I 

Blake Call 
Mark P. Scheer 
Call & Hanson 
413 G Street 
Anchorage, AK 99501 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W 3rd Ave., Suite 400 
Anchorage, Alaska 99501 

Dated: June 12, 2015 

Certificate of Service 
Case No. 3AN-15-05969 
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IN THE SUPERIOR COURT FOR THE ST ATE OFfJilii\.°SKA.1ic'Y' 
THIRD JUDICIAL DISTRICT, AT ANCHQRAGE 

t.-.;,aJON 12 PM 3: 40 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN-15-05969CI 

PLAINTIFF'S OPPOSITION TO 
LEGISLATIVE AFFAIRS AGENCY'S MOTION 

TO DISMISS OR, IN THE ALTERNATIVE, TO SEVER CLAIMS 
FOR MISJOINDER 

Plaintiff, Alaska Building, Inc. (ABI), opposes the Legislative Affairs Agency's 

Motion to Dismiss or, in the Alternative, to Sever Claims For Misjoinder (Motion). 

A. Background 

On September 19, 2013, defendant 716 West Fourth Avenue LLC (716 LLC) 

entered into a sole source agreement with defendant Legislative Affairs Agency (LAA) to: 

(a) demolish (i) the existing Anchorage Legislative Information Office down to 

its steel frame and (ii) the Empress Theatre building, and 
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(b) lease a newly constructed office building to LAA for the Anchorage 

Legislative Information Office on the two lots upon which the old LIO building and 

the Empress Theatre had been demolished 

(LIO Lease). 

This was purportedly authorized under AS 36.30.083(a), but AS 36.30.083(a) only 

allows sole source procurement of leased space to extend a real property lease for up to 10 

years if a minimum cost savings of at least 10 percent below the market rental value of the 

real property at the time of the extension would be achieved on the rent due under the 

lease. (emphasis added). 

The LIO Lease is not an extension because ( 1) the existing building was demolished 

down to its steel frame (2) the adjacent old Empress Theatre, most recently the Anchor 

Pub, was completely demolished, (3) a brand new building was constructed on the 

combined sites of the old Legislative Information Office Building and the Old Empress 

Theatre, and (4) the premises were vacated for at least 13 months during the demolition 

and while the new building was constructed. This was a new construction project not a 

lease extension. 

In addition, the cost is well over the market rental value of the real property. 

Comparing apples to apples, the LIO Lease rate is about $7.15 per square foot per month, 

while the market rate is about $3.00. Ten percent below market rate is about $2.70/square 

foot per month, which works out to $104,310 per month instead of the rate specified in the 

illegal LIO Lease of$281,638. This is $177,328 per month more than allowed under AS 

Opposition to Motion 
to Dismiss or Sever Page 2 
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36.30.083(a). Over the life of the LIO Lease this is $21,279,360 more than allowed under 

AS 36.30.083(a). 

The old Empress Theatre and the Alaska Building shared a wall (Party Wall) and 

the demolition of the old Empress Theatre and construction of the New Legislative 

Information Office Building caused substantial damage to the Alaska Building. This 

damage would not have occurred but for the LAA agreeing to the illegal LIO Lease. On 

June 8, 2015, an Amended Complaint was filed which makes this causation explicit. 1 

Count One of the original and Amended Complaint is to declare the LIO Lease null 

and void or reform it to at least 10 percent below the market rental value of the real 

property, and in either event, award ABI 10% of the savings for bringing this action in the 

face of such pervasive corruption that this blatantly illegal contract has been allowed to 

proceed.2 

Count Two is for damage to the Alaska Building. The Amended Complaint 

includes that the Legislative Affairs Agency as liable in Count Two because its action in 

entering into the illegal LIO Lease caused the damage to the Alaska Building.3 It also adds 

1 See, paragraph 31 of the Amended Complaint. 
2 Exhibit A is a copy of the e-mail transmitting a copy of the original complaint to the 
Legislative Affairs Agency and the Attorney General expressing the hope that either or 
both of them would support invalidation or reformation of the illegal LIO Lease as it 
appears the lease rate is at least $2 million per year above market. While the Attorney 
General's Office usually represents state agencies, in this case, the Legislative Affairs 
Agency hired private counsel, authorizing $100,000 in attorney's fees to defend the illegal 
LIO Lease. Exhibit B. 
3 Paragraph 3 7 of the Amended Complaint. 

Opposition to Motion 
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• 
allegations regarding the foreseeability of damage to the Alaska Building,4 that damage to 

the Alaska Building was in fact foreseen,5 and the owner of ABI attempted to convince 

716 LLC to not proceed with the project because of (a) the all but certain damage to the 

Alaska Building that would result and (b) the illegality of the LIO Lease.
6 

B. Summary of Argument 

First, the proposed order submitted by the Legislative Affairs Agency (LAA) with 

respect to severing this action goes far beyond what is supported by the Motion, or allowed 

by the rules, and is essentially an order for dismissal without prejudice. Should this Court 

decide to grant the motion to sever alternative, it should not use the proposed order. 

With respect to standing, an Amended Complaint was filed on June 8, 2015, which 

makes explicit that by entering into the illegal lease, the Legislative Affairs Agency caused 

damage to the Alaska Building and requests compensation therefor. This is sufficient for 

interest injury standing with respect to Count Two, pertaining to the damage to the Alaska 

Building. 

With respect to Count One, the illegality of the LIO Lease, ABI is seeking 10% of 

any savings and this is a sufficient interest for standing purposes. In addition, ABI 

believes it has citizen-taxpayer standing as well. 

4 Paragraph 32 of the Amended Complaint. 
5 Paragraphs 33 & 34 of the Amended Complaint. 
6 Paragraph 35 of the Amended Complaint. 
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With respect to the motion to sever, LAA is simply incorrect when it asserts that the 

claims arise out of different transactions. All of the claims against all of the defendants 

arise out of the illegal LIO Lease. 

C. Standing 

(1) Standing Requirements 

In Larson v. State, Dept. of Corrections, 284 P.3d 1, 11-12 (Alaska 2012), the 

Supreme Court recently stated: 

[W]e have interpreted the concept of standing broadly, "favoring increased 
accessibility to judicial forums." We have identified two types of standing: 
interest-injury and taxpayer-citizen standing. To establish interest-injury 
standing, a party must demonstrate "a sufficient personal stake in the 
outcome of the controversy to ensure the requisite adversity." However, the 
degree of injury to interest need not be great: "an identifiable trifle 1s 
enough for standing to fight out a question of principle." 7 

The seminal case for "citizen-taxpayer" standing in Alaska is Trustees for Alaska, in 

which the Alaska Supreme Court laid out the requirements as follows: 

First, the case in question must be one of public significance .... Second, the 
plaintiff must be appropriate in several respects. For example, standing may be 
denied ifthere is a plaintiff more directly affected by the challenged conduct in 
question who has or is likely to bring suit. The same is true ifthere is no true 
adversity of interest, such as a sham plaintiff whose intent is to lose the lawsuit and 
thus create judicial precedent upholding the challenged action. Further, standing 
may be denied if the plaintiff appears to be incapable, for economic or other 
reasons, of competently advocating the position it has asserted. 8 

7 Citing to Bowers Office Prods., Inc. v. Univ. of Alaska, 755 P.2d 1095, 1097 (Alaska 
1988), Trustees for Alaska v. State, Dep't of Natural Res., 736 P.2d 324, 327 (Alaska 
1987), Kleven v. Yukon-Koyukuk Sch. Dist., 853 P.2d 518, 526 (Alaska 1993), Hoblit v. 
Comm'r of Natural Res., 678 P.2d 1337, 1340 (Alaska 1984). 
8 (736 P.2d at 329-30footnotes omitted). 

Opposition to Motion 
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Since Trustees for Alaska, the Supreme Court has identified situations in which citizen-

taxpayer standing would be denied because of potentially better situated plaintiffs or when 

citizen-taxpayer standing would not substitute for third party-party standing. Law Project 

for Psychiatric Rights v. State of Alaska, 239 P.3d 1252, 1255 (Alaska 2009), Keller v. 

French, 205 P.3d 299, 302 (Alaska 2009), Kleven v. Yukon-Koyukuk Sch. Dist., 853 P.2d 

518, 526 (Alaska 1993). Thus, for example, in Keller, the Court did not allow legislators 

to sue when Governor Palin chose not to. In Kleven, the Court denied citizen-taxpayer 

standing when a grievant was no longer employed and the employees still affected had 

chosen not to sue. In Law Project for Psychiatric Rights, the Court did not find citizen-

taxpayer standing to assert the constitutional rights of children when no parent had brought 

suit. 

(2) Count One 

Count One of the Complaint is over the illegality of the LIO Lease because it is 

neither a lease extension, nor at least 10% below market rent as required by AS 

36.30.083(a). The claims for relief under Count One are to invalidate or reform the LIO 

Lease to 10% less than market rent and award ABI 10% of any cost savings. 

(i) Interest-Injury Standing Exists Against the Legislative Affairs Agency 

ABI has interest-injury standing because of its claim for 10% of any cost savings. In 

the words of Larson, ABI has "a sufficient personal stake in the outcome of the 

controversy to ensure the requisite adversity." The requested invalidation or reformation 

of the LIO Lease is a prerequisite for the 10% award so ABI has interest-injury standing 

with respect to it, as well. 

Opposition to Motion 
to Dismiss or Sever Page6 
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(ii) Citizen-Taxpayer Standing Exists for the LIO Lease Invalidation or 
Reformation Claim 

ABI also has independent citizen-taxpayer standing with respect to the invalidation 

or reformation of the LIO Lease under the Trustees for Alaska criteria. The Legislative 

Affairs Agency does not dispute that it is a matter of public significance and it clearly is. 

ABI is an appropriate plaintiff in the required respects. There is no plaintiff more directly 

affected by the challenged conduct who has or is likely to bring suit. ABI is not a sham 

plaintiff and is capable of competently advocating its position. 

Keller, Kleven, and Law Project for Psychiatric Rights seem to have made the "no 

plaintiff more directly affected who has or is likely to bring suit," requirement more 

stringent than articulated in Trustees for Alaska by denying standing if a plaintiff more 

directly affected and capable of bringing suit has decided not to do so. 

Here, the State of Alaska, presumably acting through the Attorney General would 

be the party to do so. However, in this case, the defendant is an agency of the State of 

Alaska and cannot be both the defendant and a plaintiff. Normally the Attorney General's 

Office represents state agencies and when the Complaint was filed the Attorney General 

was requested to support invalidation or reformation of the LIO Lease: 

[T]he Complaint alleges that the sole source lease entered into by the 
Legislative Affairs Agency is illegal under AS 36.30.83 because it is neither 
a lease extension nor 10 percent below the market rental value. The relief 
claimed is to invalidate or reform the lease so that it is at least 10% below 
market rental rates. 

The lease clearly violates AS 36.30.83 and it is my hope the Legislative 
Affairs Agency and State of Alaska will support invalidation or reformation 
as it appears the lease rate is at least $2 million per year above market. 

Opposition to Motion 
to Dismiss or Sever Page 7 

000312



I.Aw OFFICES OF 

]AMES 8. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
1807) 274·7686 

FACSIMILE 
(907) 274-9493 

Exhibit A. Instead, the Legislative Affairs Agency hired an outside law firm, authorizing 

up to $100,000 in legal fees to defend the illegal LIO Lease.9 It thus appears the Attorney 

General is not in a position to bring suit, giving ABI citizen-taxpayer standing. 

(3) Count Two 

Count Two is a claim for damages to the Alaska Building arising out of the illegal 

LIO Lease. The Amended Complaint includes the Legislative Affairs Agency as a 

defendant with respect to this claim. The damage to the Alaska Building was caused by 

the Legislative Affairs Agency entering into the illegal LIO Lease. ABI has standing to 

assert this claim against the Legislative Affairs Agency. 

D. Severance 

As an alternative to dismissal, the Legislative Affairs Agency putatively asks this 

Court to sever Count One from Count Two pursuant to Civil Rule 21. In actuality, the 

proposed order submitted by the Legislative Affairs Agency is a dismissal without 

prejudice. This is specifically disallowed under Civil Rule 21. 

Civil Rule 21 provides: 

Rule 21. Misjoinder and Non-Joinder of Parties. 

Misjoinder of parties is not ground for dismissal of an action. Parties may be 
dropped or added by order of the court on motion of any party or of its own 
initiative at any stage of the action and on such terms as are just. Any claim 
against a party may be severed and proceeded with separately. 

The putative severance option of the Legislative Affairs Agency's proposed order 

provides: 

9 Exhibit B. 
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• 
_ IT IS THEREFORE ORDERED that Defendant Legislative Affairs 
Agency's Motion to Dismiss for lack of subject matter jurisdiction is 
DENIED, but the claims against the Legislative Affairs Agency contained in 
Count One of the Complaint are SEVERED from this case. If Plaintiff 
wishes to pursue the claims in Count One against the Legislative Affairs 
Agency, it must file a separate case. 

The Legislative Affairs Agency does not provide any authority, support or analysis for 

requiring ABI to file a separate case, and as set forth above, it is specifically not allowed 

under Civil Rule 21. 

The severance part of the Legislative Affairs Agency's motion is also based on a 

couple of erroneous premises. First, the Legislative Affairs Agency is not the only 

defendant for Count One. The invalidation or reformation of the illegal LIO Lease is also 

directed at 716 LLC, the owner and lessor of the building. Punitive damages are sought 

against 716 LLC for entering into the illegal LIO Lease. Thus, any severance would also 

include 716 LLC as a defendant. ,-

The severance part of the Legislative Affairs Agency's motion is also based on the 

erroneous analysis that Count One and Two do not share any common facts or common 

questions of law. Both Count One and Count Two arise from the illegal LIO Lease. 

In light of the Legislative Affairs Agency and 716 LLC being defendants in both 

counts and both counts arising from the illegal LIO Lease, it is respectfully suggested 

severance should not be granted. 

Opposition to Motion 
to Dismiss or Sever Page9 
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E. Conclusion 

For the foregoing reasons, the Legislative Affairs Agency's Legislative Affairs 

Agency's Motion to Dismiss or, in the Alternative, to Sever Claims For Misjoinder should 

be DENIED. 

Dated June 12, 2015. 

Opposition to Motion 
to Dismiss or Sever 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Tuesday, March 31, 2015 12:25 PM 
(attorney~general@alaska.gov; craig.richards@alaska.gov;)pam.varni@akleg.gov 
james.b.gottstein@gottsteinlaw.com 
Complaint in 3AN-15-05969CI 
150331ComplaintRcvdStampedWCaseNo.pdf 

Dear Mr. Richards and Ms. Yarni: 

Please find attached a copy of the just filed Complaint in Alaska Building, Inc., v. 716 West Fourth Avenue, 
LLC; Koonce Pfeffer Bellis, Inc., dlbla KPB Architects; Pfeffer Development LLC; Legislative Affairs Agency; 
and Criterion General, Inc., Case No 3AN- I 5-05969CI, State of Alaska, Third Judicial District in Anchorage. 

In addition to claiming for substantial damage to the Alaska Building, which is adjacent to the new Anchorage 
Legislative Information Office and shares a party wall, the Complaint alleges that the sole source lease entered 
into by the Legislative Affairs Agency is illegal under AS 36.30.83 because it is neither a lease extension nor I 0 
percent below the market rental value. The relief claimed is to invalidate or reform the lease so that it is at least 
I 0% below market rental rates. 

The lease clearly violates AS 36.30.83 and it is my hope the Legislative Affairs Agency and State of Alaska 
will su2port invalidation or reformation as it aQpears the lease rate is at least $2 million per year above market. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 
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ALASKA STATE LEGISLATURE 

MEMBERS PRESENT 

LEGISLATIVE COUNCIL 

APRIL 9, 2015 

5:05 PM 

Approved May 26, 2015 

Senator Gary Stevens, Chair 

Representative Bob Herron, Vice Chair 

Senator John Coghill 

Senator Lyman Hoffman 

Senator Charlie Huggins 

Senator Anna MacKinnon 

Senator Lesil McGuire, alternate 

Senator Kevin Meyer 

Senator Peter Micciche 

Representative Mike Chenault 

Representative Craig Johnson 

Representative Sam Kito 

Representative Charisse Millett 

Representative Mark Neuman 

Representative Steve Thompson, alternate 

MEMBERS ABSENT 

Representative Mike Hawker 

OTHER MEMBERS PRESENT 

Senators Egan, Stedman, Gardner, Giessel, Olson and 

Dunleavy; Representatives Ortiz, Kawasaki, Saddler, Claman, 

Drummond, Wilson, Tilton, Stutes, Guttenberg, Edgmon, Wool, 
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Josephson, Hughes, Seaton, Gattis, Vazquez, Tarr, 

Tuck, Colver, LeDoux, Reinbold and Gara 

AGENDA 

EXECUTIVE SESSION 

SPEAKER REGISTER 

5:05:06 PM 

Pruitt, 

I. CHAIR GARY STEVENS called the Legislative Council meeting 

to order at 5:05 p.m. in Room 519 (House Finance) of the 

State Capitol. Present at the call were Senators Meyer, 

Coghill, Huggins, Micciche, Stevens, and McGuire, alternate 

member; Representatives Johnson, Kito, Millett, Neuman, 

Herron, and Thompson, alternate member. Speaker Chenault 

joined the meeting right after the roll call; Senators 

Hoffman and MacKinnon joined the meeting during the motion 

to go into executive session. Representative Hawker was 

absent. 

5:06:07 PM 

VICE CHAIR HERRON moved that Legislative Council go into 

executive session under Uniform Rule 22 (b) (1) for the 

discussion of matters, the immediate knowledge of which 

would adversely affect the finances of a government unit. 

He asked that the following individuals remain in the room: 

Pam Varni, Executive Director of the Legislative Affairs 

Agency; Doug Gardner, Legal Services Director; Emily 

Nauman, Legal Services Staff Attorney; Katrina Matheny, 

staff to Chair Stevens; Linda Hay, staff to Vice Chair 

Herron; Serena Carlsen, Partner, Stoel Rives LLP; and Deven 

Mitchell, State Investment Officer, Alaska Department of 

Exhibit B, page 2 of S 
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Revenue. He said that any Legislators not on Legislative 

Council are welcome to remain in the room. 

Legislative Council went into executive session. 

7:07:02 PM 

~gislative Council came out of executive session> 

(VICE CHAIR HERRON moved that Legislative Council aEprove a) 

~gal services contract for) ($100, 000 for Stoel Rives LLP) 

(with Doug Gardner as the Project Director to represent the) 

th 

(Legislature with any) (matters related to 716 w) @) (Avenue) 

(lease.) 

A roll call vote was taken. 

YEAS: Meyer, Coghill, Huggins, McGuire, Johnson, Kito 

Millett, Neuman, Thompson, Herron, Stevens 

NAYS: None 

The motion passed 11-0. 

There being no further business before the committee, the 

Legislative Council meeting was adjourned at 7:08 p.m. 

7:08:25 PM 
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Politics 

Legislature hires law firm to defend lawsuit 
over its Anchorage offices 
Nathaniel Herz I April 10, 2015 

Erik Hill I AON 

The committee that oversees the Legislature's internal business has approved spending up to $100,000 to 

defend against a lawsuit challenging the state's lease for remodeled legislative office space in Anchorage. 
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6110/2015 -islature hires law firm for LIO lawsuit defense I Alaska .ch News 

The $4 million annual lease was challenged last month by an Anchorage attorney, Jim Gottstein, whose 

building adjoins the Legislature's new offices. Gottstein says his building was damaged during the remodel 

and contends the state's lease for the legislative office space violates a law that requires payments to be below 

market rates. 

The Legislative Council on Thursday night voted to pay the law firm Stoel Rives up to $100,000 to work on 

matters related to the Anchorage offices. Sen. Gary Stevens, R-Kodiak, the council's chair, said afterward that 

the money would pay for work on Gottstein's lawsuit. 

Stevens said a separate meeting of the council is likely to be scheduled for Monday, when it will recommend 

whether to abandon the lease for the Anchorage office space and move into a state-owned building elsewhere 

downtown. 
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IN THE SUPERIOR COURT FOR THE STATE OF &IXS~TR!CT 
THIRD JUDICIAL DISTRICT, AT ANCHQ~GE S •• I 

.:Ill• JU7i - ~1i'l I: 19 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CLERK Tili;\L COUi~·rs 

!l "r' : . 
©F ,-·ili'Y- CLER;:;---· 

PLAINTIFF'S OPPOSITION TO 
LEGISLATIVE AFFAIRS AGENCY'S MOTION 

TO ST A Y DISCOVERY 

Plaintiff, Alaska Building, Inc. (ABI), opposes the Legislative Affairs Agency's 

Motion to Stay Discovery (Stay Motion). ABI agrees that it is within the Court's sound 

discretion to stay discovery, but respectfully suggests this Court should not grant the Stay 

Motion for the reasons that follow. 1 

1 As an initial matter, the Legislative Affairs Agency (LAA) has clarified that its Stay 
Motion only applies to Count One of the Complaint pertaining to the illegality of the lease 
for the Anchorage Legislative Information Office, not Count Two, the damage claim. 
Exhibit A. 
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• • 
A. Background 

On September 19, 2013, defendant 716 West Fourth Avenue LLC (716 LLC) 

entered into a sole source agreement with defendant Legislative Affairs Agency (LAA) to: 

(a) demolish (i) the existing Anchorage Legislative Information Office down to 

its steel frame and (ii) the Empress Theatre building, and 

(b) lease a newly constructed office building to LAA for the Anchorage 

Legislative Information Office on the two lots upon which the old LIO building and 

the Empress Theatre had been demolished . 

(LIO Lease). 

This was purportedly authorized under AS 36.30.083, but AS 36.30.083 only allows 

sole source procurement of leased space to extend a real property lease for up to 10 years if 

a minimum cost savings of at least 10 percent below the market rental value of the real 

property at the time of the extension would be achieved on the rent due under the lease. 

(emphasis added). 

The LIO Lease is not an extension because (I) the existing building was demolished 

down to its steel frame (2) the adjacent old Empress Theatre, most recently the Anchor 

Pub, was completely demolished, (3) a brand new building was constructed on the 

combined sites of the old Legislative Information Office Building and the Old Empress 

Theatre, and (4) the premises were vacated for at least 13 months during the demolition 

and while the new building was constructed. This was a new construction project not a 

lease extension. 
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In addition, the cost is well over the market rental value of the real property. 

Comparing apples to apples, the LIO Lease rate is about $7 .15 per square foot per month, 

while the market rate is about $3.00. Ten percent below market rate is about $2.70/square 

foot per month, which works out to $104,310 per month instead of the rate specified in the 

illegal LIO Lease of $281,638. This is $177,328 per month more than allowed under AS 

36.30.083. Over the life ofthe LIO Lease this is $21,279,360 more than allowed under AS 

36.30.083. 

The old Empress Theatre and the Alaska Building shared a wall (Party Wall) and 

the demolition of the old Empress Theatre and construction of the New Legislative 

Information Office Building caused substantial damage to the Alaska Building. This 

damage would not have occurred but for the LAA agreeing to the illegal LIO Lease. Filed 

contemporaneously herewith is an Amended Complaint, which makes this causation 

explicit. 2 

Count One of the original and Amended Complaint is to declare the LIO Lease null 

and void or reform it to at least 10 percent below the market rental value of the real 

property, and in either event, award ABI 10% of the savings for bringing this action in the 

face of such pervasive corruption that this blatantly illegal contract has been allowed to 

proceed.3 

2 See, paragraph 31 of the Amended Complaint. 
3 Exhibit Bis a copy of the e-mail transmitting a copy of the original complaint to the 
Legislative Affairs Agency and the Attorney General expressing the hope that either or 
both of them would support invalidation or reformation of the illegal LIO Lease as it 
appears the lease rate is .at least $2 million per year above market. While the Attorney 
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Count Two is for damage to the Alaska Building. The Amended Complaint 

includes that the Legislative Affairs Agency as liable in Count Two because its action in 

entering into the illegal LIO Lease caused the damage to the Alaska Building.4 It also adds 

allegations regarding the foreseeability of damage to the Alaska Building,5 that damage to 

the Alaska Building was in fact foreseen,6 and the owner of ABI attempted to convince 

716 LLC to not proceed with the project because of(a) the all but certain damage to the 

Alaska Building that would result and (b) the illegality of the LIO Lease.7 

B. ABI Has Standing 

The issue of standing will be address~d in ABI's forthcoming Opposition to 

Legislative Affairs Agency's Motion to Dismiss or, in the Alternative, to Sever Claims for 

Misjoinder, which is due in a week, but it seems worthwhile to provide a thumbnail sketch 

here. First, the Amended Complaint added to Count Two that the Legislative Affairs 

Agency caused the damage to the Alaska Building by entering into the illegal lease and is 

liable therefor clearly establishes interest-injury standing against LAA with respect to 

Count Two. Second, with respect to Count One, ABI has interest-injury standing because 

it is seeking 10% of the cost savings. The request for a declaratory judgment that the LIO 

Lease is illegal, null and void is part of the 10% savings claims. Simply put, LAA's 

General's Office usually represents state agencies, in this case, the Legislative Affairs 
Agency hired private counsel, authorizing $100,000 in attorney's fees to defend the illegal 
LIO Lease. 
4 Paragraph 37 of the Amended Complaint . 

. 
5 Paragraph 32 of the Amended Complaint. 
6 Paragraphs 33 & 34 of the Amended Complaint. 
7 Paragraph 35 of the A.mended Complaint. 
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standing objection, particularly in light of the Amended complaint, lacks merit and its 

stated rationale for staying discovery does not exist. 

· C. The Stay Motion is Interposed to Conceal Corruption 

It is apparent that the LIO Lease is the result of corruption. The effect and no doubt 

the main purpose of the Stay Motion is to keep the details of this corruption from being 

disovered. It would be against public policy for this Court to facilitate such a cover-up 

and the Stay Motion should also be denied for this reason. 

Exhibit C is a letter to the Governor of Alaska detailing this apparent corruption, 

asking him to line item veto the appropriation for the LIO Lease rent, and noting that it is 

likely a crime was committed. The Attorney General was copied on this letter. Neither the 

Governor nor the Attorney General has responded. In light of the State of Alaska's 

extreme budget problems with the Legislature passing a budget that is unfunded by $3 

Billion that the Governor is trying to address with the Legislature, it is not surprising that 

he did not want to antagonize the powers that be in the Legislature by vetoing the rent 

appropriation for the New LIO Building even though the issue of the apparently corrupt 

LIO Lease was one of his campaign issues. 

While politicians play politics, this Court should not. This Court should not 

facilitate a cover up· of this apparent corruption by staying discovery. 

Opposition to Motion 
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D. Alaska Building, Inc., Will Be Prejudiced by a Stay of Discovery 

The Legislative Affairs Agency asserts that a stay of discovery will not result in any 

unfair prejudice to ABI. This acknowledges that ABI will be prejudiced, but that such 

prejudice would not be unfair. ABI should not be subjected to any prejudice. 

Assuming a prompt decision on its Motion to Dismiss or Sever, 8 the Legislative 

Affairs Agency asserts that any discovery delay is likely to be short. First, there is no 

assurance that a decision on the Motion to Dismiss or Sever will be forthcoming soon. 

Any delay beyond a week or few will be prejudicial to ABI because its attorney is a sole 

practitioner with no staff who is not able to throw a lot of personnel at this case at the last 

minute, unlike the five separate law firms defending the five defendants. 

In addition, should the Motion to Dismiss be denied, it seems likely the Legislative 

Affairs Agency will then file a motion to dismiss for failure to state a claim upon which 

relief may be granted under Civil Rule 12(b)(6) and make the same argument for a stay of 

discovery with respect to it. This would cause additional delay. 

If the actions of defense counsel heretofore are any guide, discovery needs to 

proceed promptly in order for there to be an orderly lead up to the trial set for August of 

2016. Granting the Motion for Stay would be very and unfairly prejudicial to ABI. 

8 Severing this action should not be the occasion for a stay of discovery. The proposed 
order lodged by the Legislative Affairs Agency is essentially a dismissal without prejudice, 
not a severance. Nowhere in its motion does the Legislative Affairs Agency support such 
action and such action does not appear to be authorized by the rules. 
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E. Conclusion 

• 
For the foregoing reasons, the Legislative Affairs Agency's Motion to Stay 

Discovery should be DENIED. 

Dated June 8, 2015. 
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James B. Gottstein 

From: 
Sent: 
To: 

Cc: 
Subject: 

All, 

Cuddy, Kevin M. <kevin.cuddy@stoel.com> 
Tuesday, June 02, 2015 4:48 PM 
Jeffrey W. Robinson; James B. Gottstein; gthatcher@scheerlaw.com; 
dquinn@richmondquinn.com; Mark Scheer 
CLD@delaneywiles.com 
Alaska Building litigation 

To the extent that there was any confusion, please allow me to clarify that the Legislative Affairs Agency's 
motion to stay discovery is limited to Count 1. That is why both the motion and the proposed order emphasize 
that a stay of discovery is appropriate because, if the motion to dismiss Count 1 is granted due to lack of 
standing, it would dispose of the entire case against the Agency. If anyone has any questions, feel free to give 
me a call. 

-Kevin 

Kevin M. Cuddy 
STOEL RIVES LLP I 510 "L" Street, Suite 500 I Anchorage, AK 9950 I 
Direct: (907) 263-8410 I Fax: (907) 277-1920 
kevin.cuddy@stoel.com I www.stoel.com 

This email may contain material that is confidential, privileged and/or attorney work product for the sole use 
of the intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful. 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Tuesday, March 31, 2015 12:25 PM 
attorney.general@alaska.gov; craig.richards@alaska.gov; pam.varni@akleg.gov 
james.b.gottstein@gottsteinlaw.com 
Complaint in 3AN-15-05969CI 
150331ComplaintRcvdStampedWCaseNo.pdf 

Dear Mr. Richards and Ms. Varni: 

Please find attached a copy of the just filed Complaint in Alaska Building, Inc., v. 716 West Fourth Avenue, 
LLC; Koonce Pfeffer Bellis, Inc., dlbla KPB Architects; Pfeffer Development LLC; Legislative A.flairs Agency; 
and Criterion General, Inc., Case No 3AN-l 5-05969CI, State of Alaska, Third Judicial District in Anchorage. 

In addition to claiming for substantial damage to the Alaska Building, which is adjacent to the new Anchorage 
Legislative Information Office and shares a party wall, the Complaint alleges that the sole source lease entered 
into by the Legislative Affairs Agency is illegal under AS 36.30.83 because it is neither a lease extension nor I 0 
percent below the market rental value. The relief claimed is to invalidate or reform the lease so that it is at least 
I 0% below market rental rates. 

The lease clearly violates AS 36.30.83 and it is my hope the Legislative Affairs Agency and State of Alaska 
will support invalidation or reformation as it appears the lease rate is at least $2 million per year above market. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GottsteinLaw.Com 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/ba/ 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN- I 5- 0 bGf b9 G! 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COMPLAINT 

COPY 
Original Received 

MAR 3 1 2015 

Clerk .of the Trial Courts 

Plaintiff Alaska Building, Inc., an Alaska corporation, by and through its attorney, 

Law Offices of James B. Gottstein, for its claims against 716 West Fourth Avenue LLC, 

Koonce Pfeffer Bettis, Inc., d/b/a KPG Architects, Pfeffer Development, LLC, the Alaska 

Legislative Affairs Agency, and Criterion General, Inc., hereby alleges as follows. 

I. Parties 

I. Plaintiff Alaska Building, Inc., is an Alaska corporation (Alaska Building), 

has filed its biennial report and paid its corporate taxes last due, is in good standing, and 

is qualified in all respects to bring this action. 

2. Defendant 716 West Fourth Avenue LLC is an Alaska Limited Liability 

Company, located in Anchorage, Alaska (716 LLC). 
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3. Defendant Koonce, Pfeffer, Bettis, Inc., is an Alaska corporation, doing 

business as KPB Architects, located in Anchorage, Alaska (KPB). 

4. Defendant Pfeffer Development, LLC, is an Alaska Limited Liability 

Company located in Anchorage, Alaska (Pfeffer). 

5. Defendant Legislative Affairs Agency is a State or Alaska agency. 

6. Defendant Criterion General, Inc., is an Alaska corporation located in 

Anchorage, Alaska (Criterion). 

II. Alaska Building Background 

7. Plaintiff owns a combination retail and office building located at 4th and G 

Streets in Anchorage, Alaska, more particularly described as: 

Lot One (I), and the East 10 1/2 feet of Lot Two (2), Block Forty (40), of 
ORIGINAL TOWNSITE OF ANCHORAGE, in the Anchorage Recording 
District, Third Judicial District, State of Alaska. 

(Alaska Building). 

8. Constructed in 1916, the Alaska Building was, along with the adjacent 

Empress Theatre, the first or Anchorage's concrete buildings. 

9. The Alaska Building and the Empress Theatre Building were constructed with 

a party wall for the north 50 feet of the Empress Theatre Building's east wall, meaning 

that both buildings shared the wall. 

10. The Alaska Building has historical significance. 

11. J.B. (Jake) Gottstein purchased the Alaska Building in 1926. 

12. Jake's son, Barnard Jacob (B.J.) Gottstein acquired the Alaska Building from 

Anna J. Gottstein, his mother and Jake Gottstein's widow, in 1972. 

Complaint Page 2 
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13. Plaintiff, which is I 00% owned by James B. (Jim ) Gottstein, purchased the 

Alaska Building from Jim's father, B.J. Gottstein, in 1995, in order to preserve the Alaska 

Building as long as possible. 

III. Legislative Information Office Project 

14. On September 19, 2013, 716 LLC entered into an agreement with the 

Legislative Affairs Agency to (a) demolish the existing Anchorage Legislative 

Information Office down to its steel frame and the Empress Theatre building and (b) 

lease a newly constructed office building to the Legislative Affairs Agency for the 

Anchorage Legislative Information Office (LIO Project). 

15. On September 23, 2013, 716 LLC completed its purchase of the Empress 

Theatre (then occupied by the Anchor Bar). 

16. On December 6, 2013, 716 LLC and Alaska Building entered into that certain 

Access, Indemnity, and Insurance Agreement, Paragraph I 0 of which provides in 

pertinent part: 

The contractor employed by 716 to complete the Project, Criterion General, Inc. 
located at 2820 Commercial Drive Anchorage, Alaska 99501 (the "Contractor"), 
shall defend, indemnify and hold harmless (Alaska Building, Inc. (ABI)] ... from 
and against all claims, damages, losses and expenses including interest, costs and 
attorneys' fees arising out of or resulting from the performance of any work on the 
ABI Property or on the Party Wall, provided that any such claim, damage, loss or 
expense is caused in whole or in part by any negligent act or omission of the 
contractor, any subcontractor, anyone directly or indirectly employed by any of 
them or anyone for whose acts any of them may be liable, regardless of whether or 
not it is caused in part by a party indemnified hereunder. The contractor need not 
indemnify ABI for ABI's sole negligence; however, this indemnification shall 
apply to circumstances of combined fault. 

Complaint Page 3 
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IV. Count One-Illegality of LIO Project 

17. Under AS 36.30, leases by the Legislative Affairs Agency are normally subject 

to the competitive procurement process. 

18. Under AS 36.30.83 an existing lease by the Legislative Affairs Agency may be 

extended for up to ten years without compliance with the normal competitive 

procurement process if there is a minimum cost savings of at least I 0 percent below the 

market rental value of the real property at the time the extension. 

19. The LIO Project is not a lease extension. 

20. The rental rate of the LIO Project is not at least I 0 percent below the market 

rental value of the real property at the time the extension. 

21. In fact, the rental rate of the LIO Project is at least twice the market rental 

value. 

22. The LIO Project is illegal because it does not comply with AS 36.30. 

V. Count Two--LIO Project Damage To Alaska Building 

23. 716 LLC is the owner and lessor of the building constructed by the LIO 

Project. 

24. Upon information and belief, KPB was/is the architect for the LIO Project 

25. Upon information and belief, Pfeffer was/is the project manager for the LIO 

Project. 

26. Criterion was/is the general contractor for the LIO Project. 

27. The LIO Project caused damage to the Alaska Building of at least $250,000. 

·Complaint Page4 
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28. The LIO Project was negligently designed, managed, or constructed, or any 

combination thereof, resulting in damage to the Alaska Building. 

29. As one owner of the party wall, 716 LLC is obligated to maintain the party 

wall and not damage the Alaska Building through work on the party wall, and is liable to 

Alaska Building for any and all damage caused by the LIO Project as a result of its work 

on the party wall. 

30. 716 LLC is otherwise obligated not to damage the Alaska Building and liable 

to Alaska Building for any damage to the Alaska Building. 

31. 716 LLC, Pfeffer, KPB, and Criterion are liable to Alaska Building for all 

damage and costs to the Alaska Building caused by the LIO Project. 

WHEREFORE, Plaintiff prays for the following relief: 

A. Judgment declaring the September 19, 2013, agreement between 716 West 

Fourth Avenue LLC and the Legislative Information Office pertaining to the LIO Project, 

illegal, null and void. 

B. A Judgement reforming the LIO Project lease to market value. 

C. A Judgment in favor of Alaska Building of l 0% of the savings to the 

Legislative Affairs Agency for invalidation or reformation of the LIO Project Lease. 

D. Judgment against Pfeffer Development, LLC., 716 West Fourth Avenue LLC, 

and Criterion General, LLC,jointly and severally, for damage to the Alaska Building in 

the amount of $250,000 or more as proved at trial. 

E. Punitive damages against 716 West Fourth Avenue LLC. 

F. Costs and attorney's fees. 

Complaint Page 5 
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G. Such other further and additional relief as the Court find just. 

DATED March 31, 2015. 

Complaint 

Law Offices of James B. Gottstein, attorney for 

Plaintiff,~, Inc . 
. /'' . . .' ~ . . . 

: ~ ' 

( /~ ~ ___ ...... ---
By: .Y . - . ·_ 

/1a~es B. Gottstein 
// Alaska Bar No. 7811100 

L-

Page 6 
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ALASKA BUILDING, INC. 

Governor Bill Walker 
Suite 1700 
550 West 7th Avenue 
Anchorage, AK 9950 I 

,U)(j G Street, Suite 206, Anchorage, Alaska 99501 
(907) 274-76Hli Phone - (907) 274-9493 Fax 

May I, 2015 

Hand Delivered 

Re: Line Item Veto of Illegal Anchorage Legislative Information Office Lease 

Dear Governor Walker: 

This is to urge you to stand up against the corruption involved in the sole source lease of 
the Anchorage Legislative Information Office (LIO) by using your line item veto authority to 
eliminate its FY 2016 appropriation, or at least reduce it to 10% below the market rate. 

As you may know, the Alaska Building was damaged by the demolition of the then 
existing LIO and Anchor Pub and the construction of the new LIO, and Alaska Building, Inc., 
had to file a lawsuit over it. Since the sole source lease was illegal I included in the lawsuit that 
the lease should be declared invalid or the rent reduced. 1 Frankly, I should not have to bear the 
risk of bringing this claim and believe that as the Governor of Alaska you should address this 
blatant corruption. 

Since we are both lawyers, I will provide the legal analysis. First, the lease was 
purportedly allowable under AS 36.30.083, which provides: 

(a) Notwithstanding any other provision of this chapter, the department, the 
Board of Regents of the University of Alaska, the legislative council, or the court system 
may extend a real property lease that is entered into under this chapter for up to 10 years 
if a minimum cost savings of at least 10 percent below the market rental value of the real 
property at the time of the extension would be achieved on the rent due under the lease. 
The market rental value must be established by a real estate broker's opinion of the rental 
value or by an appraisal of the rental value. 

(emphasis added). In other words, there is a limited exception to the nonnal public bidding 
process required under state law to protect the public, allowing the legislature to extend a lease 
for up to I 0 years, ifthe rental rate is at least I 0 percent below market value. 

First, tearing down the existing building to its steel frame and then constructing a brand 
new building, with no occupancy for 15 months, is not an extension. 

1 The Complaint and other documents pertaining to the lease have been uploaded to 
http://gottsteinlaw.com/AkBldgv716W4thAve/AkBldgv716W4thAveLLC.htm and will be updated as events occur. 
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Governor Bill Walker 
May I, 2015 
Page 2 

Second, it is common knowledge that the lease rate is over 2 times the market rate. For 
example, the December 21, 2013, Alaska Dispatch story, No-Bid Deal To Expand Legislative 
Offices Downtown Draws Criticism, states, "on a square-footage basis, the state will pay more 
than double the going rate for downtown office space, according to a check of leases and space 
available on Multiple Listing Service." More specifically, comparing apples to apples, the 
current LIO lease rate is about $7.15 per square foot per month, while the market rate is about 
$3.00. Ten percent below the market rate would be $2.70/square foot per month, which works 
out to $I 04,310 per month instead of the rate specified in the illegal lease of $281,638. 

Finally, that this sole source lease was approved under these circumstances leads to the 
conclusion that it is the result of corruption. In this case, a crime appears to have been 
committed. AS 36.30.930(2) provides: 

(2) a person who intentionally or knowingly contracts for or purchases supplies, 
equipment for the state fleet, services, professional services, or construction under a 
scheme or artifice to avoid the requirements of this chapter is guilty ofa class C felony. 

I don't know who is guilty of this crime, but it seems to me that in addition to using your line 
item veto authority, the Attorney General should be asked to investigate this corruption and take 
appropriate action. 

Regardless of whether an investigation into and appropriate action taken with respect to 
this corruption occurs, I urge you to veto the FY 2016 appropriation for the Anchorage LIO 
entirely, or at least reduce it to$ I 04,310 per month.2 

cc: e-mail 
Craig Richards (via e-mail) 

2 The so-called lease extension is clear that it is subject to the funds being appropriated, so this should not result in 
any liability to the state. In addition, that the lease is illegal is also a defense to any claim of breach. 
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IN THE SUPERIOR coURT FOR THE STATE oF AL~skl\c:1r;121c:r 
THIRD JUDICIAL DISTRICT, AT ANCHO~~~ n 

111 
-B AM 11: \ 8 

CQ:llJ VUI 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, et al., 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 
) 

I hereby certify that on this date I mailed a copy of: 

1. Amended Complaint; 

2. Plaintiffs Opposition To Legislative Affairs Agency's Motion To Stay 
Discovery, and 

3. this Certificate of Service to: 

Jeffrey W. Robinson 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Dated: June 8, 2015 

Mark P. Scheer 
Scheer & Zehnder, LLP 
701 Pike St., Ste. 2200 
Seattle, WA 98101 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W 3rd Ave., Suite 400 
Anchorage, Alaska 99501 

I 
. Ii 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLI' 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
2015 JUN - 3 PM ~: 2;;. 

B'f: 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-15-05969CI 

TO ALL PARTIES HEREIN AND THEIR ATTORNEYS OF RECORD: 

NOTICE IS HEREBY GIVEN that from July 2, 2015 through July 19, 2015, 

KEVIN M. CUDDY, attorney for Defendant Legislative Affairs Agency herein, will be 

unavailable for any purposes whatsoever, including but not limited to, motions, 

· .. 

NOTICE OF UNAVAILABILITY OF COUNSEL, KEVIN M. CUDDY 
ABI v. 716 WEST FOURTH AVENUE, et al, Case No. 3AN-15-05969CI 
Page I of2 
79091195.1 0081622-00003 000340



discovery, responding to ex parte applications, process service, appearing in court and/or 

attending depositions. 

Jvi~ 
DATED:...Mey 3, 2015 

STOEL RIVES LLP 

By:---,.L::z....t~:,._j,;,::::±~~L_ __ _ 
KEVIN CUDDY 
(Alaska Bar #08100 
Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on ~5, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 l 
(Attorriey for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 l 
(Attorneys for Defendant 716 West Fourth 
A venue, LLC and Pfeffer Development, 
LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 9810 I 
(Attorneys for Def/Criterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, Inc. d/b/a KPB Architects) 

I further certify that this document was substantively produced in Times New Roman 13, 
1Tl.PH1·~e with aska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

NOTICE OF UNAVAILABILITY OF COUNSEL, KEVIN M. CUDDY 
AB! v. 716 WEST FOURTH AVENUE, et al, Case No. 3AN-15-05969CI 
Page 2 of2 
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d 

Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• ;-- !I F c·. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN- J 5-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY DISCOVERY 

I. INTRODUCTION 

Defendant Legislative Affairs Agency (the "Agency") moves, pursuant to Alaska 

Rule of Civil Procedure 77, to stay discovery until this Court resolves its pending Motion 

LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY DISCOVERY 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al .. Case No. 3AN-l 5-05969CI 
Page I of 5 
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to Dismiss. A stay is warranted to avoid costly and potentially unnecessary discovery in 

this matter, and it will not result in any unfair prejudice to Plaintiff. 

II. BACKGROUND 

On March 31, 2015, Plaintiff Alaska Building, Inc. ("Plaintiff'), filed a Complaint 

for Declaratory Judgment and Specific Performance (Complaint) against Defendants 7 I 6 

West Fourth Avenue LLC, Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects, the 

Agency, and Criterion General, lnc. 1 On May 27, 2015, the Agency filed a Motion to 

Dismiss Plaintiffs Complaint for lack of interest injury and citizen-taxpayer standing. 

The motion is currently pending before this Court. 

III. ARGUMENT 

Alaska courts, as elsewhere, have inherent discretion to stay discovery pending the 

Court's resolution of a dispositive motion. 2 Alaska courts routinely grant such motions 

with respect to pending motions to dismiss. 3 The rationale behind such a stay is that 

where the pending motion may dispose of the case, a stay "is an eminently logical means 

1 See Complaint. 
2 Karen L. v. State Dep't of Health & Soc. Servs., Div. of Family & Youth Servs., 953 
P.2d 87 I, 879 (Alaska 1998) ("The superior court did not abuse its discretion in granting 
the motions to stay discovery as to the individual State defendants."); see also Stone v. 
Int 'l Marine Carriers, 9 I 8 P.2d 55 I, 554 (Alaska I 996) (holding that a motion to stay 
discovery is reviewed for an abuse of discretion); Gettings v. Bldg. Laborers Local 310 
Fringe Benefits Fund, 349 F.3d 300, 305 (61

h Cir. 2003) ("Trial courts have broad 
discretion and inherent power to stay discovery until preliminary questions that may 
dispose of the case are determined."). 
3 See Law Project for Psychiatric Rights, Inc. v. State, 239 P.3d 1252, 1254 (Alaska 
20 I 0) (upholding stay of discovery even where stay was contested by the plaintiff on the 
grounds that the pending motion for judgment on the pleadings lacked merit); Guerrero 
v. Alaska Hous. Fin. Corp., 6 P.3d 250, 253 (Alaska 2000) (discussing superior court's 
grant of stay pending motion to dismiss); lythgoe v. Guinn, 884 P.2d 1085, I 086 (Alaska 
I 994) (same). 
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to prevent wasting the time and effort of all concerned, and to make the efficient use of 

judicial resources."4 A stay of discovery is especially appropriate when "the pending 

dispositive motion can be decided absent additional discovery,"5 or where the plaintiffs 

will suffer no unfair prejudice from granting the stay.6 

The Court should stay discovery pending resolution of the Agency's Motion to 

Dismiss. The Motion to Dismiss is dispositive of all claims asserted by Plaintiff against 

the Agency. The Motion is grounded on a question of law requiring no discovery to 

resolve the issue of whether Plaintiff has interest injury or citizen-taxpayer standing. 
7 

Moreover, this case is substantively identical to Law Project for Psychiatric Rights, Inc. 

v. State, where the court granted the State's motion to stay discovery while the State's 

motion to dismiss for lack of standing was pending.8 Despite the plaintiffs assertion that 

the issue of taxpayer standing lacked merit, the Supreme Court of Alaska affirmed and 

held that it was not an abuse of discretion for the trial judge to grant the motion to stay 

d
. 9 1scovery. 

A stay "is an eminently logical means to prevent wasting the time and effort of all 

concemed." 10 Absent a stay, the parties may invest significant resources responding to 

4 See Chavous v. Dist. Of Columbia Fin. Responsibility & Mgmt. Assistance, 20 I F.R.D. 
1, 2 (D.D.C., 2001) (citing Coastal States Gast Corp. v. Dep 't of Energy, 84 F.R.D. 278, 
282 (D. Del. 1979)). 
5 Pacific Lumber Co. v. Nat 'I Union Fire Ins. Co., 220 F.R.D. 349, 351 (N.D. Cal. 2003). 
6 Chavous, 201 F.R.D. at 3-4. 
7 "Whether a party has standing to sue is a question of law." Keller v. French, 205 P.3d 
299, 302 (Alaska 2009). 
8 Law Project for Psychiatric Rights, 239 P.3d at 1254. 
9 Id. at 1256. 
1° Chavous, 201 F.R.D. at 2. 
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discovery requests when it is inappropriate for Plaintiff to even bring this claim. 

Similarly, the Court may be called on to use its resources to resolve discovery disputes. 

Those resources will be entirely wasted if, as the Agency reasonably expects, the Court 

dismisses Plaintiffs case against the Agency. A stay is appropriate to avoid this needless 

waste of the Court's and parties' time and efforts. 

In addition, a stay is appropriate here because Plaintiff will not be unfairly 

prejudiced by the requested stay. The Agency filed its Motion to Dismiss at the very 

outset of these proceedings, and there is ample time for the Court to resolve the pending 

Motion to Dismiss without interfering with discovery deadlines, none of which have been 

set yet. Thus, even if the Court denies the Motion to Dismiss (and it should not), any 

delay in conducting discovery will have no unfair prejudice on Plaintiff. Neither will a 

stay of discovery impact Plaintiffs ability to respond to the pending Motion to Dismiss, 

which is based upon a pure legal issue. 

IV. CONCLUSION 

For all the above reasons, the Legislative Affairs Agency respectfully asks that the 

Court grant this motion and stay discovery until the Court resolves its pending Motion to 

Dismiss. When weighed against the fact that a stay will allow the parties to avoid the 

burden of discovery that is likely to be rendered unnecessary by this Court's disposition 

of the pending Motion to Dismiss, a temporary delay of discovery is warranted. 
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Attorneys for Defendant 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN- I 5-059 69CI 

LEGISLATIVE AFFAIRS AGENCY'S MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, TO SEVER CLAIMS FOR MISJOINDER 

I. INTRODUCTION 

Pursuant to Civil Rule l 2(b )(1 ), Defendant Legislative Affairs Agency (the 

"Agency") moves to dismiss the sole cause of action alleged against it for lack of subject 

matter jurisdiction. Plaintiff lacks standing to bring its claim against the Agency. 

Alternatively, the Agency moves to sever the cause of action pursuant to Civil Rule 21 
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because of misjoinder. Plaintiffs claim against the Agency concerning the legality of a 

lease is unrelated to its separate property damage claim against the remaining defendants. 

II. BACKGROUND 

The Agency "was established by the Legislative Council, a permanent interim 

committee, to assist it in providing the legislature with research on and analysis of 

proposed legislation as well as other general administrative services." 1 The Agency 

executes policy from Legislative Council and carries out other statutory and rule 

assignments made by the legislature. For example, among other tasks, the Agency 

reviews contracts for legislators and provides non-partisan, independent, and objective 

analysis to legislators. 

On March 31, 2015, Plaintiff Alaska Building, Inc. ("Plaintiff'), filed a two-count 

Complaint against 716 West Fourth Avenue LLC ("716"), Koonce Pfeffer Bettis, Inc., 

d/b/a KPB Architects ("KPB"), Pfeffer Development, LLC ("Pfeffer"), Criterion General, 

Inc. ("Criterion"), and the Agency. 

In the first count of the Complaint, Plaintiff has brought a claim against the 

Agency based on the alleged illegality of the lease for the Legislative Information Office 

Project (the "Project"). Plaintiff claims that leases by the Agency are normally subject to 

a competitive procurement process, unless the Agency is extending an existing lease for 

up to ten years and at a cost savings of at least ten percent below the market rental value. 2 

Plaintiff claims that the Agency's lease does not comply with Alaskan law and the 

1 State v. Haley, 687 P.2d 305, 309 (Alaska 1984). 
2 See Comp!.~~ 17-20. 
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Project is therefore illegal.3 Plaintiff seeks damages equal to I 0% of the savings to the 

Agency for any invalidation or reformation of the lease. 4 The Agency is the only 

defendant with respect to the first count of the Complaint. 

In the second count of the Complaint, Plaintiff has brought a claim against 716, 

KPB, Pfeffer, and Criterion for property damage. 5 Plaintiff alleges that certain damage 

was done to a shared wall between two buildings (the "party wall") during a construction 

project, and that Plaintiff was damaged as a result. 6 Plaintiff asserts that "716 LLC, 

Pfeffer, KPB, and Criterion are liable to Alaska Building for all damage and costs to the 

Alaska Building caused by the LIO Project." 7 In terms of damages, Plaintiff seeks 

"Judgment against Pfeffer Development, LLC., [sic] 716 West Fourth Avenue LLC, and 

Criterion General, LLC, jointly and severally, for damage to the Alaska Building in the 

amount of $250,000 or more as proved at trial."8 The Agency is not a defendant with 

respect to the second count of the Complaint and no relief is sought from the Agency for 

any property damage allegedly incurred by Plaintiff. 

III. STANDARD FOR DECISION 

Civil Rule 12(b)(J) allows a defendant to move for dismissal based on the Court's 

lack of jurisdiction over the subject matter. "In discussing the standing requirement, [the 

Supreme Court of Alaska] has stated that an Alaska court has no subject matter 

3 See id. ii 22. 
4 See id. Prayer for ReliefiJ C. 
5 See id. iii! 23-31. 
6 See id. iii! 27-29. 
7 Id. i! 31. 
8 Id. Prayer for ReliefiJ D. 
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jurisdiction unless the lawsuit before it presents an actual controversy involving a 

genuine relationship of adversity between the parties." 9 The fundamental question 

regarding standing is "whether the litigant is a proper party to seek adjudication of a 

particular issue. Although we favor access to judicial forums, a basic requirement of 

standing is adversity of interests." 10 

Civil Rule 21 allows a party to be dropped by order of the court on motion of any 

party or for a claim against a party to be severed and proceeded with separately on such 

terms as are just. 

IV. ARGUMENT 

A. Plaintiff Lacks Standing to Bring Its Claim Against the Agency 

Standing in Alaska is not a constitutional doctrine, but "is a rule of judicial self-

restraint based on the principle that courts should not resolve abstract questions or issue 

advisory opinions." 11 There are two types of standing in Alaska: (i) interest-injury 

standing, and (ii) citizen-taxpayer standing. 12 Plaintiff does not have interest-injury 

standing or citizen-taxpayer standing to challenge the legality of the Project and, 

therefore, Plaintiffs claims against the Agency should be dismissed. 

9 Myers v. Robertson, 891 P.2d 199, 203 (Alaska 1995). 
10 Law Project for Psychiatric Rights, Inc. v. State, 239 P.3d 1252, 1255 (201 O); Myers, 
891 P .2d at 203 ("[A ]dversity constitutes the basic requirement for standing in Alaska."). 
11 Ruckle v. Anchorage School Dist., 85 P.3d 1030, 1034 (Alaska 2004) (quoting Trustees 
for Alaska v. State, 736 P.2d 324, 327 (Alaska 1987)). 
12 Law Project for Psychiatric Rights, 239 P.3d at 1255. For interest-injury standing, 
Alaska also recognizes third-party standing, which allows a litigant to raise the rights of a 
third person in special circumstances. Id. Third-party standing is not at issue here as 
Plaintiff does not assert a third party's rights in this action. 
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• 
i. Plaintiff Does Not Have Interest-Injury Standing 

To establish interest-injury standing, plaintiffs "must demonstrate that they have a 

sufficient personal stake in the outcome of the controversy and an interest which is 

adversely affected by the complained-of conduct." 13 Here, Plaintiff alleges that the 

Project was illegal. Plaintiff has not alleged that it was adversely affected by the legality 

or illegality of the Project. In fact, Plaintiff does not assert that it has been injured at all 

by the Agency's lease. To the contrary, Plaintiffs prayer for relief requests a windfall of 

I 0% of any savings that the Agency obtains as the result of Plaintiffs requested 

invalidation or reformation of the lease - not as any compensation for Plaintiffs alleged 

loss (which it never alleges), but rather as remuneration for Plaintiffs decision to file this 

lawsuit. Absent an identifiable injury, there can be no interest-injury standing. 

Both the U.S. Supreme Court and the Alaska Supreme Court have found that a 

plaintiff raising only a generally available grievance about government - claiming harm 

to the plaintiffs interest in the proper application of the law, and seeking relief that no 

more directly benefits the plaintiff than it does the public at large - does not present a 

controversy for standing purposes. 14 At most, Plaintiff has raised precisely this type of 

generally available grievance about the application of the law and therefore lacks interest-

injury standing. 

13 Keller v. French, 205 P.3d 299, 304 (Alaska 2009) (internal quotations and footnote 
omitted). 
14 See Lamb v. Obama, 2014 WL I 016308, at * 1 & n.4 (Alaska March 12, 2014) (citing 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 573-74 (1992)). 
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ii. Plaintiff Does Not Have Citizen-Taxpayer Standing 

Plaintiff is not the appropriate litigant to bring this claim. To establish citizen-

taxpayer standing, a plaintiff must show that it is an appropriate plaintiff to challenge the 

governmental action at issue and that the case is of public significance. 15 A taxpayer's 

belief that a law or even the constitution has been violated does not create standing.
16 

This Court should evaluate the appropriateness of a plaintiff on a case-by-case basis, 

considering the different factual issues at play. 17 As explained below, even if Plaintiffs 

reading of the Procurement Code was correct (which it is not), a review of the facts in 

this case reveals that there are other potential plaintiffs who are more directly affected by 

the alleged illegality of the lease and who are more appropriate plaintiffs to challenge the 

lease and the procurement process. Plaintiff does not suddenly become an appropriate 

litigant simply because it finds the lease to be unpopular. 18 

Alaska courts have repeatedly dismissed complaints for lack of standing when the 

plaintiff was not the appropriate litigant to bring the claim. In Keller v. French, certain 

15 Neese v. Lithia Chrysler Jeep of Anchorage, Inc., 210 P.3d 1213, 1219 (Alaska 2009); 
Keller, 205 P.3d at 302. Because Plaintiff is not an appropriate party to bring this suit, 
the Agency does not address the "public significance" prong. 
16 See, e.g., Keller, 205 P.3d at 304 (denying taxpayer standing despite alleged violation 
of constitutional rights); Law Project/or Psychiatric Rights, 239 P.3d at 1255-56 (same). 
17 See Ruckle, 85 P.3d at 1037. 
18 Mr. Gottstein is the owner of Alaska Building, Inc., and was recently quoted in the 
Alaska Dispatch News as saying that he brought this claim because "everybody is 
complaining about this thing." See "Lawsuit Challenges Expensive State Lease for 
Anchorage Legislative Building," Alaska Dispatch News, March 31, 2015, located at 
http://www.adn.com/article/201503 31 /lawsuit-challenges-expensive-state-lease­
anchorage-legislative-building. 
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legislators brought suit to stop an investigation into Governor Sarah Palin. 19 The 

plaintiffs contended that they had citizen-taxpayer standing to bring the claim because 

there were no other persons more directly affected who had sued or, more importantly for 

purposes of this analysis, were likely to sue. 20 While conceding that Governor Palin was 

more directly affected, the plaintiffs argued that she had not yet sued and appeared 

unlikely to do so while in the middle of a national campaign. 21 The Alaska Supreme 

Court rejected this approach, noting that this "interpretation of the citizen-taxpayer 

standing test is too literal."22 The court held that it was irrelevant whether or not the 

governor - a more appropriate plaintiff - actually intended to bring suit. The key inquiry 

was whether there was any indication that, if the governor felt her rights were being 

violated, she would be unable to bring suit.23 Given that there was no impediment or 

restriction that limited the governor or other potential appropriate plaintiffs (e.g., other 

executive branch officials) from bringing suit, the legislators were found not to be 

appropriate plaintiffs and their suit was dismissed for lack of standing. "That individuals 

who are more directly affected have chosen not to sue despite their ability to do so does 

not confer citizen-taxpayer standing on an inappropriate plaintiff."24 

Other cases are in accord. In Law Project for Psychiatric Rights, Inc. v. State, the 

Alaska Supreme Court affirmed the lower court's ruling that the plaintiff did not have 

19 Keller, 205 P.3d at 302-04. 
20 See id. at 303. 
21 See id. 
22 Id. 
23 See id. 
24 Id. at 303. 
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citizen-taxpayer standing to challenge the alleged violation of certain minors' 

constitutional rights.25 The plaintiff did not purport to represent any of those minors or 

their families. 26 The court found that an individual or group that was directly affected by 

the alleged constitutional violation (e.g., the minors themselves) would be the appropriate 

litigant.27 As the trial court found, there was no citizen~taxpayer standing when "there 

appears to be a more directly affected party here that would make a more appropriate 

plaintiff than the Law Project."28 Quoting Keller, the Alaska Supreme Court held that the 

plaintiff lacked citizen-taxpayer standing because there were other more appropriate 

plaintiffs who had been more directly affected by the government action who could have 

b h 
. 29 roug t suit. 

Likewise, m Ruckle v. Anchorage School District, the Alaska Supreme Court 

affirmed the trial court's ruling that the plaintiff lacked citizen-taxpayer standing to 

dispute a public procurement determination and related regulations. 30 The trial court had 

found that the taxpayer lacked citizen-taxpayer standing because there was another party 

more directly affected by the challenged conduct in question who had or was likely to 

25 Law Project for Psychiatric Rights, 239 P.3d at 1255-56. 
26 See id. at 1254 (claiming that affected children and parents had not sued due in part to 
lack of resources). 
27 Id.; see also Kleven v. Yukon-Koyukuk Sch. Dist., 853 P.2d 518, 526 (Alaska 1993) 
(holding that a former employee who filed a grievance but resigned before it was 
resolved did not have standing to challenge employer's grievance process because 
remaining employees were in a better position to raise the complaints). 
28 Law Project for Psychiatric Rights v. State, 3AN-08-l 0 l l 5CI (Decision on Record of 
Hon. J. Smith), attached as Exh. A. at 20. 
29 Law Project for Psychiatric Rights, 239 P.3d at 1256. 
30 85 P.3d 1030 (Alaska 2004). 
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bring suit.31 The plaintiff argued that the public procurement process was intended to 

benefit taxpayers and therefore she was a more appropriate plaintiff to challenge alleged 

flaws in the procurement process than a competing bidder who lost out on the contract 

during the procurement process. 32 The Alaska Supreme Court rejected these arguments, 

citing the defendant's "compelling" analysis that a taxpayer is less directly affected by a 

procurement award than a contractor who was deprived of a substantial contract by the 

procurement process. 33 Because the plaintiff was not the appropriate litigant, she lacked 

citizen-taxpayer standing to challenge the procurement process. 

The holdings and analysis from Keller, Law Project, and Ruckle govern here. 

First, Plaintiff has not shown (and cannot show) how it was directly affected by the 

Agency's alleged actions or the lease. The mere claim that the Agency violated a statute, 

including the State Procurement Code, does not confer citizen-taxpayer standing on 

Plaintiff. 34 Plaintiff has no special stake in this issue, other than that "everybody is 

complaining" about the lease. 35 This type of generally available grievance does not give 

rise to citizen-taxpayer standing. 

Second, while Plaintiff would have apparently preferred that the Project be the 

subject of a "competitive procurement process," 36 that is not what the Legislature 

31 See id. at 1035. 
32 See id. 
33 See id. at 1036-37 
34 See, e.g., Ruckle, 85 P.3d at 1032-33, 1037 (dismissing plaintiffs claim for lack of 
citizen-taxpayer standing despite her allegation that the Anchorage School District was 
violating the State Procurement Code). 
35 See supra note 18. 
36 Comp I. ~I 17. 

LEGISLATIVE AFFAIRS AGENCY'S MOTION TO DISMISS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, et al .. Case No. 3AN-15-05969CI 
Page 9 of 15 

000355



.. • • 
intended as set forth in AS 36.30.083 and the governing procurement procedures. 

Instead, the Legislature expressly contemplated that a real property lease like that of the 

Project could be extended without a competitive re-procurement process as long as 

certain criteria were met. Pursuant to AS 36.30.020, the Legislative Council adopted and 

published procedures for procurements by the legislative branch. The Project complies 

with the Alaska Legislative Procurement Procedures - which Plaintiff fails even to 

mention or address. Insofar as Plaintiff challenges the Agency's compliance with the 

Alaska Legislative Procurement Procedures, Plaintiff is asking the Court to second-guess 

the Legislative Council's determination that the lease is in its best interests. Plaintiffs 

desire to second-guess legislators' judgment calls that Plaintiff deems unpopular cannot 

be squared with the core precepts of judicial self-restraint that govern justiciability 

determinations. 37 

More importantly, even if the "competitive procurement process" that Plaintiff 

prefers was required, which it is not, the result would still have no direct effect on 

Plaintiff. Plaintiff alleges the Agency should have been forced to proceed with a 

competitive procurement process, which may or may not have led to a different lessor 

securing the lease (which, in tum, may or may not have been more expensive than the 

37 Standing is a part of the doctrine of justiciability. See Moore v. State, 553 P.2d 8, 24 
n.25 (Alaska 1976). The Agency's focus here is solely to demonstrate that Plaintiff is not 
a proper party to bring a claim challenging this lease. The substantive claim, however, 
impacts separation of powers issues and policy considerations that may not be justiciable 
if the claim proceeds. See id.; Malone v. Meekins, 650 P.2d 351 (Alaska 1982). 
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existing lease).38 Critically, Plaintiff does not and cannot allege that it would even have 

been a participant in that re-procurement process if it was carried out as Plaintiff would 

have preferred.39 Even under the Plaintiffs preferred re-procurement process, the more 

appropriate plaintiff to allege a violation of the State Procurement Code would be an 

entity that purportedly lost out on the opportunity to lease space to the Agency - not the 

Plaintiff. As in Ruckle, that entity would be a more appropriate plaintiff because it has an 

"enormous economic incentive" to bring suit and would likely raise "similar, if not 

identical, claims" to that raised by Plaintiff. 40 The Ruckle court already rejected the 

argument that members of the public are more (or even equally) appropriate litigants for a 

challenge to the application of the State Procurement Code.41 As the Keller and Law 

Project courts held, more directly affected individuals are the appropriate litigants to 

38 While Plaintiff admits that the Legislative Information Office was located at 716 West 
Fourth Avenue in Anchorage prior to the renovation project and remains there today, and 
that the Agency was and is a lessor of that space, Plaintiff nevertheless claims that this 
was not a lease extension. See Compl. "il"il 2, 14, 19. The location of the Legislative 
Information Office is not subject to reasonable dispute and is generally known within the 
State. See Alaska R. Evid. 201 (b ). Plaintiff also asserts that the rental rate of the Project 
is not at least I 0 percent below the market rental value of the real property at the time of 
the extension. See Compl. 'ii 20. 
39 Compl. i!"il 17-22. 
40 Ruckle, 85 P.3d at 1037. Plaintiff has alleged that the rental rate of the Project is at 
least twice the market rental value. See Compl. 'ii 21. While Plaintiff is incorrect, the 
allegation suggests that an entity that could have competed for the lease would have 
ample economic incentive to bring such a challenge. 
41 Ruckle, 85 P.3d at 1035. The trial court in Law Project also commented that the State 
itself could be an appropriate litigant to address challenges to constitutional rights. See 
Exh. A at 20 ("As defendant argues, the affected children, their parents or guardians or 
even the state would make a more appropriate plaintiff if a legitimate grievance 
existed."). The Alaska Supreme Court expressed no opinion on this comment. Law 
Project/or Psychiatric Rights, Inc., 239 P.3d at 1256 n.19. The State may also be a more 
appropriate litigant than the Plaintiff in this instance, given the State's interest in 
preserving State funds and ensuring that the Agency's lease complies with the law. 
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• 
bring this claim - not individuals who have been less directly affected (or not affected at 

all).42 

Third, Plaintiff has not shown (and cannot show) that there is anything limiting 

any of these more appropriate plaintiffs from bringing suit.43 The Project is not hidden 

from view; it has been the subject of substantial media coverage. If these more 

appropriate litigants wished to bring a challenge to the lease, nothing stood in their way.44 

The fact that no such entity has yet decided to bring such a claim does not confer citizen-

taxpayer standing on Plaintiff.45 Plaintiffs claim against the Agency should be dismissed 

for lack of citizen-taxpayer standing. 

B. Alternatively, Plaintiff's Claim Against the Agency Should be Severed for 
Misjoinder Under Civil Rule 21 

If the Court declines to dismiss Plaintiffs claim for lack of standing, count one of 

the Complaint should be severed from the remainder of the case. Under Civil Rule 21, 

"[p ]arties may be dropped or added by order of the court on motion of any party or of its 

own initiative at any stage of the action and on such terms as are just. Any claim against 

a party may be severed and proceeded with separately." A court may sever the misjoined 

42 See Keller, 205 P.3d 303-04; Law Project for Psychiatric Rights, Inc., 239 P.3d at 
1255-56. 
43 See Keller, 205 P.3d at 303. 
44 If these entities who would have participated in that re-procurement process believed 
that their rights were being violated or the State Procurement Code was being misused, 
there is no indication that they would be unable to bring a challenge. See Keller, 205 
P.3d at 303. These entities likely have considerably more experience with the State 
Procurement Code than Plaintiff and a better understanding of the relevant market rates. 
Their decision not to bring suit at this time may reflect their judgment that Plaintiffs 
allegations lack merit. 
45 See Keller, 205 P.3d at 303; Law Project for Psychiatric Rights, 239 P.3d at 1255-56. 
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parties if the test for permissive joinder is not satisfied.46 The rule for permissive joinder 

allows defendants to be joined in one action if the plaintiff asserts a right to relief arising 

out of the same transaction, occurrence, or series of transactions or occurrences and there 

are common questions of law or fact. 47 

Here, the two portions of the Complaint relate to different parties and different 

claims that have no common set of facts. Plaintiffs claim against the Agency in count 

one of the Complaint is based on the alleged illegality of the Project and alleges that the 

Agency did not follow required procurement procedures. Plaintiff asserts that it is 

entitled to declaratory relief and money damages based on anticipated savings if the lease 

is invalidated or reformed. Plaintiffs claim against the other defendants in count two of 

the Complaint is based on property damage to the Alaska Building and seeks punitive 

damages based on theories of negligence. There are no common questions of law or fact 

and the claims arise out of different transactions - the procurement of the lease as 

compared to the construction of the building. If this Court does not grant the Agency's 

Motion to Dismiss, then at a minimum the two different cases should be severed and 

litigated separately. 48 The Agency has nothing to do with the alleged negligence or 

46 Coughlin v. Rogers, 130 F.3d 1348, 1350 (9th Cir. 1997). 
47 Civil Rule 20(a)("All persons may be joined in one action as defendants if there is 
asserted against them jointly, severally, or in the alternative, any right to relief in respect 
of or arising out of the same transaction, occurrence, or series of transactions or 
occurrences and if any question of law or fact common to all of them will arise in the 
action."). 
48 See, e.g., Fowler v. UPMC Shadyside, 578 F.3d 203, 209 n.5 (3d Cir. 2009) (noting 
that to remedy a misjoinder the trial court should either drop the misjoined parties "on 
such tenns as are just" or sever the claims against the misjoined parties and proceed with 
those separately). 
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• 
property damage claimed by Plaintiff with respect to its shared wall, and it is unclear how 

a general contractor like Criterion, for example, could have any involvement in the 

Agency's administration of the State Procurement Code. These two different matters 

should be litigated separately. 

V. CONCLUSION 

Plaintiff does not have interest-injury or citizen-taxpayer standing to bring this 

claim. The case should be dismissed outright. In the alternative, Plaintiff's claims 

against the Agency in count one of the Complaint should be severed from Plaintiff's 

claims against the other defendants in count two of the Complaint. For all the reasons set 

forth in this motion, Legislative Affairs Agency's motion should be granted. 

DATED: May 27, 2015 

STOEL RIVES LLP 

By~~ 
KEVINcunDY 
(Alaska Bar #08 l 0062) 
Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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• Page 2 

1 ANCl-IORAGE, ALASKA; WEDNESDAY, MAY 27, 2009 
2 11:15A.M. 
3 -oOo-
4 Tl-IE COURT: All right. This is the time for 
5 the Court to place on record its decision in 
6 defendant's motion for judgment on the pleadings in 
7 case JAN-08-10 I I SCI, which is captioned Law Project 
8 for Psychiatric Rights, an Alaska Nonprofit 
9 Corporation, vs. The State or Alaska, Sarah Palin, 

10 Governor or the State or Alaska, the Alaska 
11 Department or Health and Social Services, William 
12 Hogan as Commissioner or the Department or l-lcalth and 
13 Social Services, Tammy Sandoval, the director or the 
14 Office or Children's Services, Steve McComb, Director 
15 or the Division or Juvenile Justice, Melissa 
16 Witzlcr-Stonc. Director of the Division or Behavioral 
17 Health. Ron Adler, Director/CEO or the Alaska 
18 Psychiatric Institute, and William Streur, Deputy 
19 Commissioner and Director or the Division of Health 
20 Care Services. as derendants. 
21 Plaintiff, an Alaska nonprofit corporation, 
22 is a public interest law firm whose mission is 
23 described as mounting a strategic I itigation campaign 
24 against forced psychiatric drugging and electroshock 
25 treatment of minor patients. 

Page 3 

1 Plaintiff filed a 54-page Complaint arguing 
2 that the current procedures employed by the state in 
3 authorizing psychiatric medication and treatment of 
4 juveniles violates the constitutional rights of 
5 Alaskan children and youth. 
6 Plaintiff seeks, one, a declaratory 
7 judgment that Alaskan children and youth have the 
8 constitutional and statutory right not to be 
9 administered psychotropic drugs unless and until 

10 evidence-based psychosocial interventions have been 
11 exhausted, rationally anticipated benefits of 
12 psychotropic drug treatment outweigh the risks, the 
13 person or entity authorizing administration of the 
14 drugs is fully informed of the risks and potential 
15 benefits, and close monitoring of and appropriate 
16 means of responding to treating-emergent effects are 
17 in place. 
18 Two, an injunction against the defendants 
19 and their successors from authorizing or paying for 
20 the administration of psychotropic drugs to Alaska 
21 children and youth without conformance with paragraph 
22 I and approving or applying for Medicaid 
23 reimbursements to pay for outpatient psychotropic 
24 drug prescriptions to Alaskan children and youth that 
25 are not medically necessary or for indications that 
~· 
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are not approved by the Food and Drug Administration 
or included in the American Hospital Formulary 
Service drug information, the United States 
Pharmacopoeia Drug Information or Drugdex Information 
System or both. 

And three, order that all children and 
youth in state custody currently being administered 
psychotropic drugs and all children and youth to whom 
the State of Alaska currently pays for the 
administration of psychotropic drugs be assessed in 
accordance with and brought into compliance with the 
specifications ofCriticalThinkRX, which the Court 

wi II describe as the training program to educate 
individuals involved in prescribing and 
administrating psychotropic medications about, quote, 
critical thinking, end quote, of alternatives, 
especially nonmedication action. And that training 
must be by a contractor knowledgeable of the 
CriticalThinkRX curriculum. And such other relief as 
the Court finds just in the premises. 

Plaintiff filed the action, the Complaint, 
on September 2nd, 2008. An Amended Complaint was 
filed on September 29, 2008. Defendant filed this 
motion for judgment on the pleadings on March 16, 
2009. Oral argument was not requested by either I 

Page 5 

party. 
The defendant argues in its motion that 

pursuant to Alaska Rules of Civil Procedure 12(c), 
that judgment on the pleadings is appropriate because 
plaintiff failed to meet the actual controversy 
requirement under the Declaratory Judgment Act 
because plaintiff lacked standing to sue. 

: 
Defendant argues that AS 22. I 0.020, 

subparagraph G, explicitly requires the presence of 
an actual controversy before the Court may issue 
declaratory relief and that this matter does not meet 
the actual controversy requirement because plaintiff 

! lacks standing to sue. Therefore, defendant argues 
the Court should dismiss the Complaint. 

Defendant recognizes that Alaska case law 
has broadly interpreted the concept of standing to 
promote liberal access to the courts. See Brause vs. 
State of Alaska, Brause is B-R-A-U-S-E, at 2 I P3d 
357, an Alaska Supreme Court case from 2001. 

In fact, in Alaska a complaint seeking 
declaratory relief requires only a simple statement 
of facts demonstrating that the Superior Court has 
jurisdiction and that an actual justiciable case or 
controversy is presented. And again, that's from 

Brause. d -

2 (Pages 2 to 5) 
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1 To this end, Alaska courts recognize two 
2 forms of standing, an interest injury standing, and 
3 citizen taxpayer standing. That's from North Kenai 
4 Peninsula Road Maintenance Service Area vs. Kenai 
5 Peninsula Borough at 850 P2d 636, an Alaska Supreme 
6 Court case from 1993. 
7 However, Defendant argues that even under 
8 Alaska's liberal requirements, Plaintiff satisfies 
9 neither type of standing. Defendant argues that to 

10 establish interest injury standing, a plaintiff must 
11 have an interest adversely affected by the conduct 
12 complained of. 
13 Generally, a plaintiff may not assert 
14 another's constitutional rights unless a special 
15 relationship exists between the plaintiff and the 
16 third party. See Gilbert v. State at 139 P3d 581, 
1 7 another Alaska Supreme Court case from 2006._ 
18 Here plaintiff does not assert interest 
19 injury standing or claim an adverse interest, nor 
2 0 does plaintiff claim any sort of relationship at all 
21 to any relevant individual. Therefore, defendant 
22 argues plaintiff has not asserted standing under the 
2 3 interest injury doctrine. 
2 4 Finally, defendant argues plaintiff also 
2 5 lacks citizen taxpayer standing. Defendant argues 

Page 7 
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1 for Alaska vs. State at 736 P2d 324, an Alaska 
2 Supreme Court case from 1987, it has citizen taxpayer 
3 standing to pursue these claims. 
4 Plaintiff argues that this case raises 
5 issues of public significance and that there is no 
6 more directly affected plaintiff likely to bring this 
7 suit, and plaintiff argues it has therefore satisfied 
8 the adversity requirement. Plaintiff also argues it 
9 is able to competently advocate the position 

1 o asserted. 
11 Finally, plaintiff argues that the state, 
12 represented by the attorney general, would not be a 
13 proper plaintiff to pursue these claims. Contrary to 
14 the defendant's assertion that representation of the 
15 general public interest of children in state custody 
16 rests with the attorney general, plaintiff argues the 
1 7 state has ignored its responsibilities and refused to 
18 take appropriate action. 
19 Plaintiff argues the state has ignored its 
20 responsibilities by not acting on the issues in this 
21 case, and therefore the state would not be a more 
22 appropriate plaintiff for bringing this suit. 
2 3 Plaintiff argues there is every reason to 
24 presume that no affected child, youth, parent or 
2 5 guardian is likely to sue in this case because none 

Page 9 

l that while the criteria for citizen taxpayer standing l of these parties have yet lo file a suit, and it is 
2 in Alaska are liberal, plaintiff has shown no true 2 likely they will never bring this claim. Plaintiff 
3 adversity of interest. 3 argues these children and youth, as well as their 
4 Furthermore, there clearly exist parties 4 parents, lack the resources to file suit, and the 
5 more affected by the challenged conduct who are 5 potential for being subjected to an award of 
6 better suited to pursue these claims. Defendant 6 attorneys fees against them is a powerful 
7 argues plaintiff is not a child in need of aid, does 7 disincentive to bringing suit. 
8 not allege guardianship of such a child, and has not 8 Plaintiff argues the Law Project for 
9 purported to represent a child or class of children 9 Psychiatric Rights was founded in late 2002 in order 

10 subject to the department's duty of care. 10 to mount a strategic litigation campaign against 
l l Pia inti ff is engaged in a campaign to change l l forced psychiatric drugging and electroshock therapy 
12 the manner and procedure under which the department 12 and notes that because it is the adults in their 
13 operates without any alleged harm inflicted by the 13 lives rather than they who are making the decisions, 
14 department on plaintiff or anyone plaintiff 14 children are essentially forced to take phychiatric 
15 represents. 15 drugs, and thus this lawsuit fits squarely within the 
16 Defendant concludes that a policy agenda and 16 psych rights mission. Therefore, plaintiff claims it ; 
l 7 a sweeping critique of alleged state actions 1 7 has adversity. I 
18 perpetrated on no one in particular do not constitute 18 Plaintiff also argues that the motion for I 
19 the true adversity of interest required to maintain 19 judgment on the pleadings is untimely, that Rule I 
20 citizen taxpayer standing. Defendant asserts there 20 12(c) requires that a motion for judgment on the 
21 are more appropriate plaintiffs to raise such issues 21 pleadings be brought within such time as to not delay I 
22 and because of their true adversity would presumably 22 the trial and that the instant motion filed on March I 
2 3 be able to do so in a more concrete manner. 2 3 12, 2009, some six months after the action was 
24 Plaintiff, in opposition to the motion, 24 commenced, is going to interfere with the trial, I 

..._,2=5==a=r~gu=e=s=th=a=t=u=n=d=e=r=th=e=s=ta=n=d=a=r=d=e=sp~1o=u=s=e=d=i=n=T=r=u=st=e=e=s==::-'-'.:=2=5==w==h=ic=h=i=s=s=e=t=to=c=o=m==m=e=n=c=e=o=n==Fe=b=r=u=a=rv~l~,=2=0=10==. =-=-===U 
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1 In its reply, defendant reiterated that 1 Alaska -- or for Alaska versus the state that was 
2 plaintiff lacks citizen taxpayer standing to pursue 2 cited previously. 
3 these claims. Defendant argues the parents and 3 The basic requirement for standing in 
4 children themselves are the best suited to address 4 Alaska is adversity. Alaska case law has discussed 
5 these issues and questions on behalf of themselves. 5 two differing kinds of standing, interest injury 
6 Defendant argues that Keller v. French, a 6 standing and citizen taxpayer standing. 
7 slip opinion at 13296 from April 3rd, 2009, an Alaska 7 Under the interest injury approach, a 
8 Supreme Court case, supports granting its motion in 8 plaintiff must have an interest adversely affected by 
9 this case. 9 the conduct complained of. Plaintiff has not argued 

10 The Alaska Supreme Court in that case held 10 it has an interest injury standing in this case. 
11 that the plaintiffs did not have citizen taxpayer 11 However, in order to determine ifa party has citizen 
12 standing because there were other potential 12 taxpayer standing, the court must examine each case 
13 plaintiffs better suited to bring suit and plaintiffs 13 and decide if several criteria have been met. 
14 were truly -- plaintiffs who were truly at risk from 14 First, the case in question must be one of 
15 the actions at issue. 15 public significance. The plaintiff raising 
16 As the Court stated in that case, 16 constitutional issues is likely to meet this first 
1 7 individuals who are more directly affected have 1 7 requirement. See Sonemann vs. State at 969 P2d 
18 chosen not to sue despite their ability to do so, and 18 632. 
19 that does not confer citizen taxpayer standing on an 19 Here it seems clear that plaintiffs 
20 inappropriate plaintiff. 20 Complaint raises questions of public significance. 
21 Looking at the law surrounding this case, 21 The asserted issue involves state and federal 
22 the Court would note the following. Under Alaska 22 constitutional rights, state laws, municipal codes, I 
23 Civil Rule 12(c), a party will prevail on a motion 23 and some unknown number of Alaska children and youth 
24 for judgment on the pleadings if there are no 24 potentially impacted. Defendant indicates that the 
25 allegations in the plaintiffs pleading that, if 25 Complaint may in fact raise issues of public 

1--~~--="-~~~~"'--~~--''--~--"'---'-~~~~--'l--~~~"'--~~-'-~~~~~~~-'-~~~~~~--11 
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I 
I 

1 proven, would permit recovery. Accordingly, a 12(c) 
2 motion only has utility when all material allegations 
3 of fact are admitted in the pleadings and only 
4 questions of law remain. 
5 One of the issues that needs to be decided 
6 is whether plaintiff has standing. In Alaska, it has 
7 been held that all that is required of a complaint 
8 seeking declaratory relief is a simple statement of 
9 facts demonstrating that the Superior Court has 

10 jurisdiction and that an actual justiciable case or 
11 controversy is presented. See Ruckle vs. Anchorage 

1 significance. 
2 Second, the plaintiff must be an 
3 appropriate party to bring the case. And again, see 
4 Trustees for Alaska vs. State. 
5 This appropriateness has three main facets. 
6 First, plaintiff must have a truly adverse interest. 
7 Second, plaintiff must be capable of competently 
8 advocating the position asserted. And third, 
9 plaintiff may still be denied standing ifthere is a 

1 o plaintiff more directly affected by the challenged 
11 conduct in question who has or is likely to bring 

12 School District at 85 P3d 1030, an Alaska Supreme 12 suit. 
13 Court case from 2004, which was quoting Jefferson vs. 13 Therefore, what needs to be determined is 
14 Asplund at 458 P2d 995, a prior Supreme Court case 14 whether or not the plaintiff in this case is the 
15 from 1969. 15 appropriate party to bring this action. 
16 Under Alaska case law, the actual case or 16 For the plaintiff to be the appropriate 
1 7 controversy language encompasses a number of more 1 7 party as noted above, it must have an adverse 
18 specific reasons for not deciding cases, including 18 interest, be capable of competently advocating its 
19 lack of standing, mootness and a lack of rightness. 19 position, and there must not be a party more directly 
2 o Standing in Alaska is not a constitutional 2 O affected who has or is likely to bring suit. 
21 doctrine. Rather, it is a rule of judicial 21 Let's stop for a second. 
22 self-restraint based on the principle that courts 22 (Off record.) 
23 should not resolve abstract questions or issue 23 THE COURT: Plaintiffs sincerity in 
24 advisory opinions. 24 opposing the alleged state's practice seems 

I 

I 

I 

! 

25 And again, see Trustees For State of 25 unquestioned. However, that adversity is based on 
~=--==-~-=-=-:"'::"""'=-=-=--=~.~-=--=-=-=-...,--=--:-::---:-...,--~:::::~.~--="':::~.~-~----:-::-:-:-:::::--=-:-:-,'--:-:::-::--:-:-.,---~:--::=-~-=~' 
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1 plaintiffs mission statement, which, if accepted, 
2 would indicate any individual or group can create 
3 adversity by simply creating a nonprofit and drafting 
4 a mission statement opposing whatever issue they wish 
5 to challenge. 
6 Plaintiffs attorney, Mr. Gottstein, is 
7 also its founder, president and CEO. Mr. Gottstein 
8 has been practicing law in Alaska since 1978. From 
9 1998 to 2004, Mr. Gottstein served on the Alaska 

10 Mental Health Board. Without going into further 
11 detail regarding the experience of plaintiff and its 
12 counsel, it seems clear plaintiff is capable of 
13 competently advocating the position asserted by 
14 plaintiff. 
15 But plaintiff apparently has no individual 
16 client or group of clients or their custodians who 
1 7 have actually had either psychotropic medications or 
18 electroshock therapy administered against their 
19 wishes. 
20 Plaintiff starts with the premise that 
21 children and juveniles are being forced to undergo 
2 2 phychiatric medication and/or electroshock therapy, 
23 that their parents, their guardians, the state and 
2 4 the health care providers are allowing or doing this 
2 5 without determining the best interests of the 
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1 children or juveniles; and that they, as plaintiffs, 
2 can ensure a more appropriate decision is made if 
3 allowed to identify these children and juveniles. 
4 Certainly plaintiff can espouse its 
5 identified mission effectively, but approaching an 
6 issue with the foregone conclusion that children and 
7 juveniles are being forcefully medicated and treated 
8 by their parents, guardians, health care providers 
9 and/or the state raises concerns plaintiffs -- that 

1 O plaintiff has an inherent bias to use of medication 
11 or therapies that may in fact be the most beneficial 
12 to the recipient. 
13 The last factor determining whether 
14 plaintiff is an appropriate party is whether or not 
15 there is a more directly affected plaintiff who has 
16 or is likely to bring suit. The parties highly 
1 7 contest this factor. 
18 The Court in Trustees for Alaska vs. The 
19 State stated that taxpayer citizen standing has never 
2 O been denied in any decision of this Court except on 
21 the basis that the controversy was not of public 
22 significance or on the basis that the plaintiff was 

- 2 3 not a taxpayer. 
2 4 But starting with that case, the Court set 
2 5 out the requirement that no more appropriate 

e 
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1 plaintiff exists, and since that time, a line of 
2 cases has denied citizen taxpayer standing where a 
3 more appropriate plain ti ff has or is likely to bring 
4 suit. In Trustees, the Court reasoned that the 
5 crucial inquiiy is whether the more directly 
6 concerned potential plaintiff has sued or seems 
7 likely to sue in the foreseeable future. 
8 In Clevin vs. Yukon-Koyukuk School District, 
9 a former school administrator filed suit against the 

10 school district, challenging his reassignment to a 
11 position of lower pay and responsibility. That's at 
12 853 P2d 518, Alaska Supreme Court case from 1993. 
13 The Court finds -- this Court finds the 
14 analysis in that case instructive. One of the main 
15 issues before that court was whether an employee who 
16 starts a grievance process and subsequently resigns 
17 has standing to force the employer to continue with 
18 the process and remedy problems presumably for the 
19 benefit of those employees who remain. 
20 Upon review, the Court determined that 
21 Clevin lacks citizen taxpayer standing. The Court 
22 stated, "Because the Yukon-Koyukuk School District's 
23 remaining employees are certainly in a better 
24 position to raise the grievances Clevin cites and 
25 because we have no reason to believe that current 
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1 Yukon-Koyukuk School District employees would be 
2 indisposed to press legitimate grievances, we agree 
3 with the trial court that Clevin has failed to 
4 establish citizen taxpayer standing." 
5 The Court would note that plaintiffs in 
6 this case have failed to establish any parent or 
7 guardian with a legitimate grievance on behalf of 
8 their juvenile or child has declined to sue. 
9 In Fannon vs. Matanuska Susit_na Borough at 

10 192 P3d 982, another Supreme Court case from 2008 
11 cited by the parties, the Court finds it's 
12 distinguishable that the plaintiffs in this case have 
13 not established any legitimate claim has gone 
14 unpursued. 

Finally, in a veiy recent decision, the I 
16 Supreme Court reviewed a case involving a claim that 
15 

1 7 a legislative investigation into the Governor's 
18 dismissal of the public safety commissioner violated 
19 the Alaska Constitution's fair-and-just-treatment 
2 0 clause. See Keller v. French previously cited, but 
21 it's at opinion No. 6352, April 3rd, 2009. 
22 After the investigation began, the group of 
2 3 five state legislators, the Keller plaintiffs filed a 
24 complaint claiming the investigation was improper for : 
2 5 a number of reasons. Shortly thereafter, a different ! 
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1 group of state employees who had been subpoenaed to 
2 appear before the senate judiciary committee 
3 commenced a separate lawsuit. The Court referred to 
4 them as the Kiesel plaintiffs. 
5 Upon review, the Supreme Court held that 
6 the five legislators did not have standing to claim 
7 there was a violation of the fair-and-just-treatment 
8 clause. The Court determined that the Keller 
9 plaintiffs were truly adverse and capable of 

10 competently advocating their position but that there 
11 was nonetheless a substantial question here as to 
12 whether other persons who are more directly affected 
13 have sued or are likely to sue. 
14 In deciding that the Keller plaintiffs 
15 lacked standing, the Court stated that the Kiesel 
16 plaintiffs were among the classes of persons in this 
17 investigation most obviously protected by the 
18 fair-and-just-treatment clause. 
19 The Kiesel plaintiffs were more directly 
20 affected by the investigation, and they had actually 
21 sued some of the defendants. The Court reasoned that 
22 the Kiesel plaintiffs did not allege any violation of 
23 the fair-and-just-treatment clause, but had they 
24 thought they were being mistreated, there would have 
25 been far more appropriate plaintiffs to make that 
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1 claim than the Keller plaintiffs, none of whom 
2 self-identified as either a witness or a target of 
3 the investigation. 
4 In addition, the Supreme Court in that case 
5 discussed the Governor's potentially more appropriate 
6 plaintiffs, stating, quote: Even if the Governor did 
7 not intend to sue, there is no indication that if she 
8 thought her rights were being violated she would be 
9 unable to do so. The Keller plaintiffs do not 

10 contend that the Governor or any other potential 
11 plaintiffs were somehow limited in their ability to 
12 sue. That individuals who are more directly affected 
13 have chosen not to sue despite their ability to do so 
14 does not confer citizen taxpayer standing on an 
15 inappropriate plaintiff. End quote. 
16 In this case, plaintiff argues parents or 
17 guardians are unlikely to sue, but that statement 
18 reflects plaintiffs opinion that parents and 
19 guardians are incapable of recognizing what 
20 plaintiffs identify as, quote, forced, end quote, 
21 medication and treatment. 
22 Plaintiff seeks to be placed in the role of 
23 decision maker for the children and juveniles 
24 receiving psychotropic medication and electroshock 
25 theraov in lieu of oarents or guardians. Otherwise, 
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clearly they are not the most appropriate plaintiff. 
Let's stop for a second. 
(Off record.) 
THE COURT: As the Court concluded in 

Keller, it appears the Keller plaintiffs are 
attempting to assert the individual rights of 
potential or imaginary third parties, and the Court 
in that case indicated they had never before allowed 
citizen taxpayer standings to be used in that way. 

Comparing the present case with those 
discussed above, it becomes clear that the facts of 
this case support a finding of plaintiff lacks 
standing. 

There is no adversity of interest with 
plaintiff except as they created with their mission 
statement. And just I ike in Ruckle and Keller, there 
appears to be a more directly affected party here 
that would make a more appropriate plaintiff than the 
Law Project. 

As defendant argues, the affected children, 
their parents or guardians or even the state would 
make a more appropriate plaintiff if a legitimate 
grievance existed. 

The motion for judgment on the pleadings is 
granted in this case. Parties will be given a copy 
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of the disk with the Court's decision, and this case 
will be dismissed. 

We'll be off record. 
(Proceedings adjourned at 11 :39 a.m.) 

* * * * * 
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CERTIFICATE 
I, DIANE M. BONDESON, Registered 

Professional Reporter and Notary Public in and for 
the State of Alaska, do hereby certify that the 
foregoing pages numbered 1-21 are a true, accurate 
and complete transcript of proceedings in Case No. 
3AN-08-l 0 l l 5CI, Law Project for Psychiatric Rights 
vs. State of Alaska, transcribed by me from a copy of 
the electronic sound recording to the best of my 
knowledge and ability; 

And further, that I am not a party to nor 
have I any interest in the outcome of the action 
herein contained. 

IN WITNESS WHEREOF, I have hereunto set my 
hand this SIXTH day of JUNE, 2009. 

Diane M. Bondeson, RPR 
My Commission Expires 9/6/10 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska corporation, 

Plaintiff, 
VS. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER DEVELOPMENT, 
LLC, LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- 15-05969 CI 

ROUTINE PRETRIAL ORDER 

Pursuant to the Uniform Pretrial Order "UPO"; Administrative Order 

3A0-03-04 this Court hereby issues the Routine Pretrial Order in this case. 

Trial will commence the week of: August 15, 2016 

Trial Length/Division 

The trial will last 10 trial days, divided between the parties as follows: 

Plaintiff 5.0 trial days and Defendant 5.0 trial days. The trial day -----
allocation. includes each parties' jury selection, opening statement, witness 

examination (including cross-examination of other parties' witnesses) and closing 

statement. 

:!!!IT 
A jury trial has been timely requested by a party. 

Routine Pretrial Order 

Case No. 15-05969 CI 

Page I of3 
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Summary of Pretrial Deadlines 

The following is a summary of the deadlines imposed by the Routine Pretrial 

Order. The parties and their attorneys are responsible for reading and following the 

Alaska Civil Rules and the UPO, which contain the detailed requirements associated 

with these deadlines. The dates listed are based on the foregoing trial date. These 

dates remain the same even if the actual trial date changes, unless otherwise ordered 

by this Court. 

Move to Amend RPO July 20, 2015 
-~~--------

Amend Pleadings and Join Parties 
without Motion June 30, 2015 

---~-------

Preliminary Witness Lists March 14, 2016 

Specifially Identify Potentially Responsible 
Persons March 14, 2016 

Retained Expert ID March 14, 2016 

Supplemental Retained Expert ID March 28, 2016 

Final Date to Serve Written Discovery _A_.p._r_il_l_l""",_2_0_1_6 _____ _ 

Join Specifically Identified Potentially 
Responsible Persons and Determine whether 
a Sufficient Opportunity to Join is Lacking _A_.p_r_il_l_l""",_2_0_1_6 _____ _ 

Other Expert Opinion Testimony Summary _A_.p_r_il_l_8-"',_2_0_1_6 _____ _ 

Retained Expert Reports _A__.p_r_il_2_5-'-, _20_16 _____ _ 

Final Date to Depose Lay Witnesses _M~ay~2~3,"'""2_0_1_6 _____ _ 

Dispositive and Rule of Law Motions _M_a~y'--2~3,'-2_0_1_6 _____ _ 

Rebuttal Expert Reports June 11, 2016 ---"-----------
Routine Pretrial Order 

Case No. 15-05969 Cl 

Page 2 of3 
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" . 
.. 

Motions Re Expert Opinion Evidence 

Final Date to Depose Expert Witnesses 

Discovery Motions 

Deposition/Telephonic Designations 

Deposition Objections/ 
Counter - Designations 

Other Motions, including Motions 
in Limine 

Deposition Counter - Designation 
Objections 

Serve Jury Instructions/Exhibits 

Meet Re Jury Instructions/Exhibits 

Trial Briefs 

Objections Re Jury Instructions/Exhibits 

Plaintiffs Final Witness List 

Defendant's Final Witness List 

File Jury Instructions 

Trial Call 

File Joint Exhibit List With Clerk 

e 
June 20, 2016 

June 20, 2016 

June 20, 2016 

July 4, 2016 

July 11, 2016 

July 11, 2016 

July 18, 2016 

July 18, 2016 

July 25, 2016 

August 1, 2016 

Augustl,2016 

August 1, 2016 

August 5, 2016 

August 8, 2016 

August 3, 2016 at 3 :30 pm 

August 15, 2016 

Dated at Anchorage, Alaska this 
21st ·~ '~ Ma~, 2015. 

f'~ , 7 
PATRfCiMcKA Y; 
Superior Court Judge 

I cenify that on on 05/21/15 a copy 

of the above order was mailed to each of the following 

at their addresses of record: 

James Gottstein 

Jeffrey Robinson I Daniel Quinn 

Kevin Cuddy I Mark Scheer 

K. NixonlAdminiatrativc Assistant 

Routine Pretrial Order 

Case No. 15-05969 Cl 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ~~l~~'.~j~)tA 
THIRD WDICIAL DISTRICT, AT ANCHORAGE . 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN~ 15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

WIS MAY 18 fiM II: l+l+ 

O.bGRK TRIAL COUii; ·-· 

BY: 
r~r-~1 ~ I ~·-:-;··r7i:'.'.·2.~

4 

JOINT TRIAL DATES SUBMISSION 

Pursuant to the May 5, 2015, Initial Pretrial Order all parties have agreed to submit 

the following trial dates for a jury trial the parties approximate will take ten trial days: 

• July 11-22, 2016 
• July 18-29, 2016 
• August 15-26, 2016 

DATED May}]_, 2015. Law Offices of James B. Gottstein, attorneys 
for Plaintiff, Alaska Building, Inc. 

mes B. Gottstein, 
laska Bar No. 7811100 

./ 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date a copy of the foregoing was mailed to the 
following: 

Jeffrey W. Robinson 
Ashburn & Mason, PC· 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn· 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Mark P. Scheer 
Scheer & Zehnder, LLP 
701 Pike St., Ste. 2200 
Seattle, WA 98101 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W 3rd Ave., Suite 400 
Anchorage, Alaska 99501 

Dated: May _jf, 2015. 

Joint Trial Dates Submission 
Case No. 3AN- l 5-05969 Page 2 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-15-05969Cl 

!PROPOSED) ORDER GRANTING UNOPPOSED MOTION TO EXTEND 
DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S DEADLINE FOR 

RESPONDING TO PLAINTIFF'S COMPLAINT 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's 

Unopposed Motion for an extension of time to file its response to Plaintiffs Complaint, 

LEGISLATIVE AFFAIRS AGENCY'S UNOPPOSED MOTION TO EXTEND DEADLINE FOR RESPONDING 
TO PLAINTIFF'S COMPLAINT 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of2 
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IT IS ORDERED that the Motion is GRANTED. Legislative Affairs Agency 

must file its response to Plaintiffs Complaint with this Court on or before the close of 

business on Wednesday, May 27, 2015. 

DATED this ~~day of May, 2015. 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on May 'l-· 2015, a true and correct copy of the foregoing was served 
via first class mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
A venue, LLC and Pfeffer Development, 
LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Def/Criterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/b/a KPB Architects) 

I further certify that this document was substantively produced in Times New Roman 13, 
in com J.iance" ith ka Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

78961797.1 0081622-00003 

Administrative Assistant 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR EXTENSION 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page 2 of2 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V, 

716 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN- I 5-05969CI 

UNOPPOSED MOTION TO EXTEND DEFENDANT LEGISLATIVE AFFAIRS 
AGENCY'S DEADLINE FOR RESPONDING TO PLAINTIFF'S COMPLAINT 

Defendant Legislative Affairs Agency, by and through its undersigned counsel, 

respectfully requests that its deadline for responding to Plaintiffs Complaint be extended 

to May 27, 2015. 

LEGISLATIVE AFFAIRS AGENCY'S UNOPPOSED MOTION TO EXTEND DEADLINE FOR RESPONDING 
TO PLAINTIFF'S COMPLAINT 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, el al., Case No. 3AN-15-05969CI 
Page I of3 
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.......... • 
Counsel for Defendant Legislative Affairs Agency has consulted with counsel for 

Plaintiff and is authorized to represent that Plaintiff does not oppose Defendant's request 

for an extension of time. 

If this unopposed motion is granted, Defendant Legislative Affairs Agency's 

response to Plaintiffs complaint will now be due on or before the close of business 

Wednesday, May 27, 2015. 

DA TED: May 6, 2015 

STOEL RIVES LLP 

c::-~' W-By:~ 
-K+E"-V"-IN-"--C-U+-D-D-Y..;r..i..<~"-b--~, ---

(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on May fl, 2015, a true and correct copy of the foregoing was served 
via USPS Priority Mail on: 

James B. Gottstein, Esq. 
Law Offices of James 8. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Def/Criterion General, Inc.) 

7 
LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STA DISCOVERY 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENU . LLC, et al. 
Page 2 of3 
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Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC and Pfeffer Development, 
LLC) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/b/a KPB Architects) 

I further certify that this document was substantively produced in Times New Roman 13, 
·ance ith Alas a Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

78961603.2 0081622-00003 

7 
LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY DIS VER 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC el al., Cas No. 3AN-15-05969CI 
Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building, Inc., an Alaska corporation, 
Plaintiff, 

v. 

716 West Fourth Avenue, LLC, 
Koonce Pfeffer Bettis, Inc., d/b/a 
KPB Architects, Pfeffer Development, LLC, 
Legislative Affairs Agency, and 
Criterion General, Inc., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~~) 

Case No. 3AN-15-05969 Cl 

) INITIAL PRETRIAL ORDER 

Pursuant to the Uniform Pretrial Order Administrative Order 3A0-03-04, this Court hereby issues the Initial 

Pretrial Order in this case. 

Routine Pretrial Order 

The parties shall discuss among themselves possible trial dates and the expected length of trial. Within 15 

days after distribution of the Initial Pretrial Order, the parties shall jointly submit a list of three trial dates that 

are each approximately 12 months from the date of the Initial Pretrial Order. The submission to the Court 

should also state the approximate number of trial days the parties believe will be required. A Routine Pretrial 

Order will be issued based on the parties' report in accordance with the Uniform Pretrial Order. 

Initial Disclosures 

Unless an earlier date is or has been agreed to by the parties, initial disclosures required under Alaska Civil 

Rule 26(a)(1) shall be served not later than 30 days after distribution of the Initial Pretrial Order. 

ENTERED this 5th day of May, 2015, at Anchorage, Alaska. 

I certify that on 05/05/15 a copy of the above 
was mailed to each of the following: 
James Gottstein I Jeffrey Robinson 
Daniel Quinn I Kevin Cuddy 
Mark Scheeer 
KNixon/Admin. Assistant 
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IN THE SUPERIOR COURT FOR THE STATE C1fl5\IW~~PM 3: ~0 

THIRD JUDICIAL DISTRICT AT ANCHOAAfBl! ·TRIAL COURT$
0 

.. 

BY: 
i1(-~·. ~iT-\7 .. i~i7·0!.-.· · 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff,· ) 

) 
v.· ) 

) 
716 WEST FOURTH A VENUE, LLC, ) Case No. 3AN-l 5-05969 CI 
KOONCE PFEFFER BETTIS, iNc., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and'CRITERION ) 
GENERAL, INC., ) 

) 
Defendants. ) 

_______________ ) 

DEMAND FOR TRIAL BY JURY 

COMES NOW defendant, Koonce Pfeffer Bettis, Inc. d/b/a KPB Architects, by· 

and through counsel, RICHMOND & QUINN, and hereby demands a trial by jury in 

this action regarding each issue so triable. 

DA TED this h'Vday of April, 2015, at Anchorage, Alaska. 

By: 

RICHMOND & QUINN 
Attorneys for Defend~nt 
Koonce Pfeffer Bettis, Irie. d/b/a KPB 

~ 
Daniel T. Quinn 
Alaska Bar No. 8211141 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct 
copy of the foregoing was served by mail this 
;?ifi day of April, 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 W. 9th Avenue, Suite 200 
Anchorage, AK 99501 

520.002\PLD\Demand for Jury Trial 

Demand for Trial by Jury 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 

Mark P. Scheer 
Scheer & Zehnder, LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Alaska Building, Inc. v. KPB Architects. et al., Case No. JAN-15-05969 Cl 
Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA c:_r :-

THIRD JUDICIAL DISTRICT AT ANCHGRAG°E 22 p; l ! : 3 I 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

Case No.: 3AN- l 5-05969 Civil 

CERTIFICATE OF SERVICE 

I, Heidi A. Wyckoff, an employee of Ashburn & Mason, P.C., hereby certify that a copy 
of: 

• Notice of Substitution of Counsel 

was served on April 22, 2015 via U.S. Mail on: 

James B. Gottstein 
Law Offices of James B. 
Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

Kevin M. Cuddy 
Stoel Rives LLP 
510 "L" Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia Duey 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue Suite 400 
Anchorage, Alaska 99501 

{I 0708-101-00261455; I) 

Jeffrey Koonce 
KPB Architects 
500 L Street, Suite 400 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Page I of2 
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ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 
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CERTIFICATE OF SERVICE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

Page 2 of2 
{ 10708-101-00261455; I) 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc. 
Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 

CASE NO: 3AN- 15-5969 CI 

716 West Fourth Avenue, et al, ) 
Defendants. ) 

~~~~~~~~~~~) 
NOTICE OF JUDICIAL 

REASSIGNMENT DUE TO RECUSAL 

Judge Catherine M. Easter hereby requests that the Presiding Judge 
reassign the above entitled case. 

Reason: Q_~,~~ ~ \_ \ J 
L\\ \ ~\ \ ~ ~~~'- ~ )__~"' 

Effective Date Catherine M. Easter, Superior Court Judge 

ORDER OF REASSIGNMENT 

~ ORDERED that the 

™<Auffi-) 
Effective Date Presiding Judge 

Third Judicial District 

I certify that on ~~rJOl~opy e· . 
of this order wasdislbuted to: :-\~ 

Cler~ (?.oly-i UA_<;;.~ 
~ 

~~ 

to Judge 

\ 
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IN THI~ DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA 
AT ANCHORAGE 

__ A 'Cf~ t-c; A'!.Jdr_~1-~I-_11L_,_ ________ _ 
Plainliff(s), 

vs. ::;-1(, t..v '-/fl l-l-C./ k:.fiJ Avc(,'f,.c/>-
pt'l'fft..r Prv« lo/"'"~1 f,..r-1/rllifl/r Aff.,;,,.( 
A.7r~cy + c,,,fr~1d1 Grvv~ / 

) 
) 
) 
) 
) 
) 
) 

CASE NO. 3AN- / 5- 5:!1Jo ~-.c.r_ 
) SUMMONS AND 

Defendant(s). ) NOTICE TO BOTH PARTIES 
-----·-----------------------·-----------> OF JUDICIAL ASSIGNMENT 
To Defendant: __ _l lio Wed 'Fo.~~~( __ 
. You are hereby summoned and required to file with the court a written answer Lo the complaint 
which accompanies this summons. Your answer must be filed with the court at 825 W. 4th Ave., 
Anchorage, Alaska 9950 ! within 20 days* after the day you receive this summons. In addition, 
a,J;,opy otif or ans~er must be sent to the plaintiffs attorney or plaintiff (if unrepresented) 

~"i''lr. 1 , ':.{~_:_'-L_ ____ , _________ , whose address is:_l:-/0 fo f- [-1, ~fc 2.o.& 
_&v( 6 ,. .,,- 'iL+--fi_F.__ J 'i't o I 

If you fail to file your answer within the required time, a default judgment may be entered 
against you for the relief demanded in the complaint. 

If you are not represented by an attorney, you must inform the court and all other parties in this 
case, in y,'fiting, l'f your current mailing address an.d any future changes to your mailing address 
and telephone number. You may use court fom1 Notice of Change uf Address I Telephone 
Number (TF-955), available at the clerk's office or on the court system's website at 
wv.w.courts.alast.;~.gov/forms.htm, to infonn the court. - OR - If you have an attorney, the 
attorney must comply with Alaska R. Civ. P. 5(i). 

NOTICE OF JUDICIAL ASSIGNMENT 

TO: Plaintiff and Defendant 

By:_f;fuds 

your answer. 
Cl'i-100 ANCH (I 0113 )(st.3) 
SUMMONS 

Deputy Clerk 

Civil Rules 4, 5. 12, 42(c), 55 I 000385



IN TIH~ DISTRICT/SUPERIOR COURT FOR Tl-IE STATE OF ALASKA 
AT ANCHORAGE 

_ill_~ z /,-_ <f----~~ I 7J J._J_JJ ~---·---· 
Plaintiff{s), 

cAsE No. 3AN- / s-~ '5 9wq_.L,:.._p. _ 
SUMMONS AND 

NOTICE TO BOTH PARTIES 
OF JUDICIAL ASSIGNMENT 

You are hereby summoned and required to file with the court a written answer to the complaint 
which accompanies this summons. Your answer must be filed with the court at 825 W. 4th Ave., 
Anchorage, Alaska 9950 l within 20 days* after the day you receive this summons. In addition, 
a CIJW of your ans~fF,must be sent to the plaintiff's attorney or plaintiff (if unrepresented) 
--'--' -l ~'l~~_,_G_~_fl~ff_i ~--·--·-·----·'whose address i:>: '10 ~ G f-1. ~kc 2tJ f. 
~.c.1i2-=-¥--1--A-1< '1 'iUL_ ___ , _____ _ 

If you fail to file your answer within the required time, a default judgment may be entered 
against you for the relief demanded in the complaint. 

If you are not represented by an attorney, you must inform the court and all other parties in this 
case, in ""Titing, l•f your current mailing address and any future changes to your mailing address 
and telephone number. You may use court forn1 Notice of Change of Address I Telephone 
Number (TF-955), available at the clerk's office or on the court system's website at 
www.courts.alaskii.gov/forrns.htm, to inform the court. - OR - If you have an attorney, the 
attorney must comply with Alaska R. Civ. P. 5(i). 

NOTICE OF JUDICIAL ASSIGNMENT 

TO: Plaintiff and Defendant 

Deputy Clerk 

f given to 

your answer. 
Cl'i-100 ANCH (I0/13)(st.3) 
SUMMONS 

Civil Rules 4, 5, 12, 42(c), 55 

\ 
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IN THF, DISTRICT/SUPERIOR COURT FOR Tl-IE STATE OF ALASKA 
AT ANCHORAGE 

--#·tJlj_ __ ~_,,_LL1-~~,.J VI ( ------- j 
I PlainLiff(sJ, ) 

vs_ -=JI(, \vc: r/ f..,-17 f'rvr ".e f /, t-L ) 

l<.fp .A re~ ,'{.cfr
1 

P!r-f-f-r- /),vr/d;...,.j i..t.-(.J ~ 

~~j~!~:~ ~=r~~:, .,1£_______ j 
Dcfcndant(s). ) ___________________________________ ) 

CASE NO. 3AN- I s= - 71 {o q C-cl' ---

SUMMONS AND 
NOTICE TO BOTH PARTIES 
OF JUDICIAL ASSIGNMENT 

To Defendant: ___ f_{r>~_v_/)_d._"4"f ,, c~ / L- lc.-

_You are hereby summoned and required to file with the court a written answer to the complaint 
which accompanies this summons. Your answer must be filed with the court at 825 W. 4th Ave., 
Anchorage, Alaska 9950 l within 20 days* after the day you receive this summons. In addition, 
a copy of your answer must be sent to the plaintiff's attorney or plaintiff if unreP.resented) 

" .. m c ( a_,__J;1JL7fr it _____ , whose address is:_ 0 C- . _£_ 
-~c{ o o/.--c.r.._

1 
___ Irk fS__f_p_j_ I I 

If you fail to file your answer within the required time, a default judgment may be entered 
against you for the relief demanded in the complaint. 

If you are not represented by an attorney, you must inform the court and all other parties in this 
case, in writing, of your current mailing address an~ any future changes to your mailing address 
and telephone number. You may use court forn1 Notice of Change of Address I Telephone 
Number (TF-955), available at the clerk's office or on the court system's website at 
wv.w.courts.alask;i.gov/forms.htm, to inform the court. - OR - If you have an attorney, the 
attorney must comply with Alaska R. Civ. P. 5(i). 

NOTICE OF JUDICIAL ASSIGNMENT 

TO: Plaintiff and Defendant 

You are hereby given notice that: 

rtr This case has been assigned to Superior Court Judge __ E(~,L~S~"k~~V' _______ _ 
· 7\.. and to a magistrate judge. 

D This case has been assigned to District Court Judge---------------­

your answer. 
CIV-100 ANCH (IO!l3)(st.3) 
SUMMONS 

CLERK OF COURT 

mailed If!! given to 

Civil Rules 4, 5. 12, 42(c), 55 
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IN TlH~ DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA 
AT ANCHORAGE 

_6b_bi_JJ~lfdj_u--1_J_'j_~-------· ~ 
- , Plaintiff(s), ) 

vs. r'' WPr/ fo._i/j) f,l/f'I [...£.,(. f;.P!J ) 
Ar(~ ;-fe ch I Pf1fP- IJ.~rlaq1~(11; &l cl ~ CASE NO. 3AN- t5- 59 &q cL . 
/,,-Pft!fo/vf A fft1/}' k~.._c,1 C I " ) 

G 't('" { f ?<' I/ "r{-fv ' ) SUMMONS AND __ .f __ ~-------------------
Dcfcndant(s). ) NOTICE TO BOTH PARTIES 

----· -----------------·---------) OF JUDICIAL ASSIGNMEN'I' 

To Defendant: __ ~ ..S~ll_/_!_f .LJ___JJ£.ri~_,_(~A=1-1fo-Le-"-'1.J...c ·~<j-1'---
. You are hereby summoned and required to file with the court a written answer to the complaint 
which accompanies this summons. Your answer must be filed with the court at 825 W. 4th Ave., 
Anchorage, Alaska 9950 I within 20 days* after the day you receive this summons. In addition, 
a copy of your answer IPu;;t.be sent to the plaintifrs attorney or plaintiff (if um;presented) 

d<! ~_p_,_titlfJ§_j_~--------·' whose address is: wa ~ 6 (£ }de. l..li_. 
~.L~:--p-;-- f.

1
k r 'i to L ____ _ 

If you fail to file your answer within the required time, a default judgment may be entered 
against you for the relief demanded in the complaint. 

If you are not represented by an attorney, you must infonn the court and all other parties in this 
case, in writing, tif your current mailing address and any fi.1ture changes to your mailing address 
and telephone number. You may use court fom1 Notice of Change of Address I Telephone 
Number (TF-955), available at the clerk's office or on the court system's website at 
wv.'w.courts.alaski!.gov/fonns.htm, to infonn the court. - OR - If you have an attorney, the 
attorney must comply with Alaska R. Civ. P. 5(i). 

NOTICE OF JUDICIAL ASSIGNMENT 

TO: Plaintiff and Defendant 

You are hereby given notice that: 

rYi This case has been assigned to Superior Court Judge __ f."""""O"-'-'S......__--\e,=-'-(L _______ _ 
'\ and to a magistrate judge. 

D 

By: ___ ~n~ 
Deputy Clerk 

mailed 1 given to 

Civil Rules 4, 5. 12, 42(c}, 55 
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IN ·nu~ DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA 
AT ANCHORAGE 

_ _h&fiJ.::.lfdu++-J-~c_· ------·· j 
Plainliflls), ) 

vs.~;~ v .. d F~.t 1r~, vf1 ~~ 1,r.s ~ 
frvc~rf-ci) fff'ffe- IJ,vr/af ... f?ifr l#G;) 

, / '[ I 11r, . J r 
f.re111 c-T"'< rn~t·c Ar~cr r (.,. rvt6) ) 

r:;-c;;;~v:o+,r;-;- -·--------Defendant( s ).- ~ 
______________________________________ ) 

CASE NO. 3AN- { 5?-~{.(;Cf,01:_ 

SUMMONS AND 
NOTICE TO BOTH PARTIES 
OF JUDICIAL ASSIGNMENT 

To Defendant: __ .(_~ .·/_~J..g__J__(? l""'I <>~ 2 I, ;t., c J+. I 
.You are hereby summoned and required to file with the court a written answer to the complaint 
which accompanies this summons. Your answer must be filed with the court at 825 W. 4th Ave., 
Anchorage, Alaska 99501 within 20 days* after the day you receive this summons. In addition, 
a CQI!Y of your 3nsw~r !"'lust be sent to the plaintiffs attorney or plaintiff if unrepresented) 
_--=:L~~·t:J!h.LJ__.b~£..s:rp::/fi.x+-_______ , whose address is:_!:i.2_6 (; 1 r p 2-ejj 

l'l.-. ! J ./ ... "'-~---" /c __z r 0 _J_ ____________ --------· --Fp~ r' I 

If you ·fail to file your answer within the required time, a default judgment may be entered 
against you for the relief demanded in the complaint. 

If you are not represented by an attorney, you must inform the court and all other parties in this 
case, in 'hTiting, l•f your current mailing address and any future changes to your mailing address 
and telephone number. You may use court forn1 Notice of Change of Address I Telephone 
Number (TF-955), available at the clerk's office or on the court system's website at 
www.courts.alask;i.gov/forms.htm, to infonn the court. - OR - If you have an attorney, the 
attorney must comply with Alaska R. Civ. P. 5(i). 

NOTICE OF JUDICIAL ASSIGNMENT 

TO: Plaintiff and Defendant 

You are hereby given notice that: 

rm This case has been assigned to Superior Court Judge __ f~A-~S~iC~_\L. ______ _ 
· 1". and to a magistrate judge. 

D 

your answt~r. 
CIV-100 ANCH (I 0113 )(st.3) 
SUMMONS 

CLERK OF COURT 

By: 
Deputy Clerk 

mailed w- given to 

Civil Rules 4, 5. 12, 42(c), 55 
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• 
.·· .. -Kevin Cuddy (Alaska Bar #0810062) 

STOEL RIVES LLP \.... ~ ' 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

-.\ 
·~ \ 

.~.\ 

\ 
·.\ 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S REQUEST FOR ORAL ARGUMENT 
(Motion to for Summary Judgment Under the Laches Doctrine) 

:-' 
. ' -

COMES NOW Defendant Legislative Affairs Agency, Inc., by and through its 

undersigned counsel, and respectfully requests oral argument on its Motion for Summary 

Judgment (Laches) filed on October 21, 2015. Defendant Legislative Affairs Agency, 

Inc. brings this request for oral argument under Rule 77(e) of the Alaska Rules of Civil 

Procedure. 

LEGISLATIVE AFFAIRS AGENCY'S REQUEST FOR ORAL ARGUMENT (re: SJM - LACHES) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of2 
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• .... 

• 
DATED: October 23, 2015. 

• 
STOEL RIVES LLP 

/ c..---· 
By:__L.1:£'.:b.__fL.~~'..J=...----

KEVIN CUDDY 
(Alaska Bar #08100 2) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October 23, 2015, a true and correct copy of the foregoing was 
served in the manner identified below on: 

VIA HAND DELIVERY 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
'11.un-· nee wi Alaska Appellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 

De by Allen, Litigation Practice Assistant 

80436277.1 0081622-00003 

LEGISLATIVE AFFAIRS AGENCY'S REQUEST FOR ORAL ARGUMENT (re: SJM - LACHES) 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE. LLC, et al., Case No. 3AN-15-05969CI 
Page 2 of2 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

·- " . \ . , I ' . 
l~L. !<,l\ \\ :'~- · 

fN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTI-I AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

AFFIDAVIT OF KEVIN M. CUDDY 
(In Support of Defendant Legislative Affairs Agency's Non-Opposition to 716's 

Motion for Ruling of Law Precluding ABI's Claims for qui tam Damages) 

ST ATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, KEVIN M. CUDDY, declare as follows: 

I. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

AFF. OF KEVIN M. CUDDY ISO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S NON-OPPOSITION 
TO 716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR QUI TAM DAMAGES 
ALASKA BUILDING, INC. V. 716 WESTFOURTHAVENUE. LLC. eta/., CaseNo.3AN-15-05969CI 
Page I of3 
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1. I am an attorney with the law firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Non-

Opposition to 7 l 6's Motion for Ruling of Law Precluding ABI's Claims for Qui Tam 

Damages. 

2. I have personal knowledge of all facts described herein and affirm all other 

facts based on my information and belief. 

3. Attached as Exhibit A to the Legislative Affairs Agency's Non-Opposition 

to 716's Motion for Ruling of Law Precluding AB l's Claims for Qui Tam Damages is a 

true and correct copy of excerpts from the October 16, 2015 deposition of James 

Gottstein. 

I declare under penalty of perjury that the foregoing is true and correct. 

DA TED this 'ZI of October, 2015. 

Subscribed to before me thi~ day of0ctober~2-....._in Anchorage, Alaska. 

in and for the State of Alaska 
My Commission expires: ;.::z./11h?. 

I 

AFF. OF KEVIN M. CUDDY ISO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S NON-OPPOSITION 
TO 716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR QUI TAM DAMAGES 
ALASKA BUILDING, INC V. 716 WEST FOURTH AVENUE, LLC, et al.. Case No. 3AN-l 5-05969CI 
Page 2 of3 
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' . ... .. • 
CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October,.:U, 2015, a true and correct copy of the foregoing was 
served via USPS Priority Maif 6n: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
· laska Appellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 

80420856.1 0081622-00003 

AFF. OF KEVIN M. CUDDY ISO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S NON-OPPOSITION 
TO 716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR QUI TAM DAMAGES 
ALASKA BUILDING, INC V. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN-15-05969CI 
Page 3 of3 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

?!] i J 0 ,-.. ,. "' I p , I . ? .~ 
:- l I · l,.. {. j I i • • 1--• 

;)'.'. 

Li ! . ;=..-: '=- ·~ -:---:.· 
u.: ,/] i ' 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S NON-OPPOSITION TO 716'S MOTION 
FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR QUI TAM 

DAMAGES 

I. INTRODUCTION 

Defendant Legislative Affairs Agency ("LAA") agrees that this Court should 

preclude Plaintiff from pursuing its claim for qui tam damages because Plaintiffs claim, 

as Plaintiffs president admitted under oath, has no legal support. Plaintiffs requested 

qui tam damages could potentially deprive LAA and taxpayers of millions of dollars if 

Plaintiff is successful in voiding the lease for the Legislative Information Office building. 

LEGISLATIVE AFFAIRS AGENCY'S NON-OPP RE 7 I 6'S MOTION f'OR RULING OF LAW ON QUI TAM 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, UC, et al .. Case No. 3AN-15-05969CI 
Page I of 5 
80420771.1 0081622-00003 000396



• 
Accordingly, LAA does not oppose 716 West Fourth Avenue LLC's Motion for Ruling 

of Law Precluding AB I's Claim for Qui Tam Damages. 1 

II. STATEMENT OF UNDISPUTED FACTS 

On October 16, 2015, defendants deposed James Gottstcin in his capacity as the 

president of Alaska Building, Inc. Mr. Gottstcin's deposition testimony established the 

following facts: 

• Plaintiff is seeking 10 percent of any savings achieved by LAA if the lease 

is voidcd.2 

• Plaintiff claims that LAA could save roughly $21 million over the life of 

the loan by voiding the current lease, and that Plaintiff would therefore be 

entitled to a payment of roughly $2.1 million under its requested rclicf.3 

• Mr. Gottstcin has experience litigating qui tam cases.4 

• A qui tam complaint must be filed under seal in the first instance, and this 

complaint was not filed under seal. 5 

• According to Mr. Gottstein, this lawsuit is "not really a qui tam casc."6 

1 LAA takes no position on Plaintiffs request for punitive damages, since that 
request is not directed at LAA and docs not appear to impact LAA. LAA notes that it is 
difficult to conceive how punitive damages could apply in this case. 

2 A copy of the relevant excerpts of Mr. Gottstcin's deposition is attached as 
Exhibit A. See Exh. A at 31 :24-25, 32: 1-17. 

3 See id. at 32:19-25, 33:1-25. 
4 See id. at 34:1-7. 
5 See id. at 41 :3-8. 
6 Id. at41:8, 43:10-12. 

LEGISLATIVE AFFAIRS AGENCY'S NON-OPP RE 716'S MOTION FOR RULING OF LAW ON QUI TAM 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, et al., Case No. 3AN-15-05969CI 
Page 2 of 5 
80420771. I 0081622-00003 000397



• 
• According to Mr. Gottstein, he is unaware of any statute that would 

authorize Plaintiffs request for I 0 percent of any savings. 7 

• According to Mr. Gottstein, he is unaware of any common law that would 

allow Plaintiff to recover I 0 percent of any savings. 8 

III. ARGUMENT 

Under Plaintiffs theory, it would receive m excess of two million dollars for 

"savings" that the LAA would obtain due to the voiding of its lease with 7 I 6 West Fourth 

Avenue LLC. If awarded, however, all of these "savings" should go to the taxpayers and 

the LAA. Plaintiff is attempting to enrich itself through an unprecedented claim that it 

should receive a portion of any "savings" that otherwise would inure to the public's 

benefit. There is literally no legal support for this novel claim, as Plaintiffs president 

admitted under oath. 

Consistent with Civil Rule l l(b)(2), it docs not appear that Plaintiffs claim for 10 

percent of any "savings" secured in this case is warranted by existing law or by a 

nonfrivolous argument for establishing new law. Plaintiff admits that this is not a qui tam 

case under the False Claims Act or any other statute. Congress enacted a comprehensive 

legislative scheme through the False Claims Act to punish persons who committed a 

fraud upon the government in violation of that statute, including the possibility that a qui 

7 See id. at 43 :6-9. 
8 See id. at 43: 13-18 ("Q. ls there any common law that you can point to to say 

that a savings of this type had been given to a private litigant? A. No. Well, not yet 
anyway. So, I mean, it's possible I'll come up with some, but I haven't found - I haven't 
seen any yet."). 

LEGISLATIVE AFFAIRS AGENCY'S NON-OPP RE 716'S MOTION FOR RULING OF LAW ON QUI TAM 
ALASKA BUILDING. INC v. 716 WEST FOURTH AVENUE. LLC. et al .. Case No. 3AN-l 5-05969CI 
Page 3 of 5 
80420771.1 0081622-00003 000398



• 
tam plaintiff would receive a portion of any recovery.9 In that circumstance, there is no 

room for the creation of additional common law to supplement the statute. 10 There are no 

common law qui tam actions. 11 Even if some qui tam theory was viable here, which it is 

not, a State agency like LAA is not subject to qui tam liability under the False Claims 

Act. 12 Plaintiffs claim for a portion of any "saving" should therefore be precluded. 

IV. CONCLUSION 

For the foregoing reasons, and the reasons described in 716 West Fourth Avenue 

LLC's original motion, this Court should preclude Plaintiff from receiving any portion of 

the "savings" that LAA obtains if the lease extension is declared null and void. 

9 See Mortgages, Inc. v. United States Dist. Court for the Dist. of Nevada (Las 
Vegas), 934 F.2d 209, 210, 212 (9th Cir. 1991). 

10 "Where, however, Congress has enacted a comprehensive legislative scheme, 
including integrated procedures for enforcement, there is a strong presumption that 
Congress did not intend the courts to supplement the remedies enacted. . . . . The FCA 
[False Claims Act] allows no room for the creation of additional federal common law." 

11 See Vt. Agency of Nat. Resources v. U.S. ex rel. Stevens, 529 U.S. 765, 768 
(2000) (noting that only a handful of statutes currently create a form of civil action 
known as qui tam), 775 (noting that common-law qui tam actions fell into disuse after the 
14th century in England, but continued to remain technically available for several 
centuries), 776 (noting that there is no evidence that the Colonies ever allowed common­
law qui tam actions). 

12 See id. at 787-88. Plaintiffs claim is all the more confusing because it appears 
to accuse the LAA - a State agency - of defrauding the State by entering into a lease to 
which Plaintiff objects. That is, the State is somehow defrauding itself. 

LEGISLATIVE AFFAIRS AGENCY'S NON-OPP RE 716'S MOTION FOR RULING OF LAW ON QUI TAM 
ALASKA BUILDING, INC. v. 7I6 WEST FOURTH AVENUE. llC, el al., Case No. 3AN-15-05969CI 
Page 4 of 5 
80420771.1 0081622-00003 000399



• 
DATED: Octobet'Z-__l, 2015 

STOEL RIVES LLI' 

KEVIN CUDD 
(Alaska Bar #0810062) 
Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October.2), 2015, a true and correct copy of the foregoing was 
served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
1anc with Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

LEGISLATIVE AFFAIRS AGENCY'S NON-OPP RE 716'S MOTION FOR RULING OF LAW ON QUI TAM 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, el al .. Case No. 3AN-l 5-05969CI 
Page 5 of 5 
80420771.1 0081622-00003 000400



In the Matter Of: 

ALASKA BUILDING vs. 716 WEST FOURTH A VENUE LLC 

'~ It__· 

I[ 
i~ 

------t 
r. 

JAMES GOTTSTEIN - VOLUME I 

October 16, 2015 

P AClFIC RIM REPORTING 
STENOGRAPHIC COURT REPORTERS 

711 M STREET. SUITE 4 
ANCHORAGE, ALASKA 99501 

907-272-4383 
ww\v.courtrcportcrsalaska.com 

EXHIBIT A I Page 1 of 10 
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• • 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE 

3 

4 ALASKA BUILDING, INC., an 
Alaska corporation, 

5 
Plaintiff, --- CERTIFIED 

6 
vs. TRANSCRIPT 

7 
716 WEST FOURTH AVENUE LLC, 

8 and LEGISLATIVE AFFAIRS 
AGENCY, 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. 

Case No. 3AN-15-05969 CI 

DEPOSITION OF JAMES B. GOTTSTEIN 

VOLUME I 

Pages 1 - 58, inclusive 

Friday, October 16, 2015 
2:00 P.M. 

Taken by Counsel for 
Defendant 716 West Fourth Avenue LLC 

at 
ASHBURN &: MASON 

1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 

PACIFIC RIM REPORTING 
907-272-4383 EXHIBIT A I Page 2 of 10 
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• ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

• 
1 A-P-P-E-A-R-A-N-C-E-S 

2 
For Plaintiff: 

3 
James B. Gottstein 

4 LAW OFFICES OF JAMES B. GOTTSTEIN 
406 G Street, Suite 206 

5 Anchorage, Alaska 99501 
907/274-7686 

6 

7 For Defendant 716 West Fourth Avenue LLC: 

8 Jeffrey W. Robinson 
Eva Gardner 

9 ASHBURN & MASON 
1227 West 9th Avenue, Suite 200 

10 Anchorage, A1aska 99501 
907/276-4331 

11 

12 For Defendant Legislative Affairs Agency: 

13 Kevin M. Cuddy 
STOEL RIVES 

14 510 L Street, Suite 500 
Anchorage, Alaska 99501 

15 907/277-1900 

16 
Court Reporter: 

17 
Gary Brooking, RPR 

18 PACIFIC RIM REPORTING 
711 M Street, Suite 4 

19 Anchorage, A1aska 99501 

20 

21 

22 

23 

24 

25 

PA-Cl'F'CC RIM REPORTING 
907~272-4383 

Page 2 

EXHIBIT A I Page 3of10 
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• ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOITSTEIN - VOLUME I on 10/16/2015 

1 the New Seward Highway. 

• 
2 So I -- the lawsuit is about declaring it 

3 null and void. And the legislature -- anyway, there 

4 can be 

5 

6 

Q. 

A. 

Okay. 

That's -- I mean, I think that the lease is 

7 illegal, and that's -- that's what the lawsuit asks 

8 for declaratory judgment on. 

9 Q. And so the lease should end, and then as to 

10 whatever the parties do from that point on, it 

11 should comply with the statute. Is that right? 

12 A. Well, like I said, there are numerous 

13 possible scenarios. 

14 Q. But all of them require that the lease be 

15 declared null and void and cease to exist so that. 

16 the parties can then proceed to comply with the 

17 statute. Isn't that your position? 

18 A. Well, it may not be these parties. Like I 

19 said, there might be something else. The 

20 Legislative Information Office might move somewhere 

21 

22 

else. So I think 

lease be declared 

23 null and void. 

so what's requested is that the 

I think what I say is illegal, 

~24 e-.=Okay. During the August 18~hearing on the) 

cfS-='= standing issue and motion to sever, you informed the) 
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• ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN - VOLUME I on 10/16/2015 

• 
( 1 Court that you were looking for the Court to) 

~ establish Alaska Building, Inc.'s entitlement to) 

~3 10 percent of any savings achieved. Do you recall) 

;=-4'0 -~tha·t ?f 
It came up__!__yii:J 

~~~-6_·-_-_-_._=_·~Q~·-_A_l_a_s_k_a_B_u_i_· l_d_1_· ng, Inc. does-~nave a personal) 

~7 stake in this case, doi~ it not?) 

A. I'm not sure what you mean by~personal) 

--------------------~~-~····-~ 

~-'_O· ___ ~Q~· __ M_o_n_e_t_a_ry. You have a monetary stake in) 

tll = this case.) 

Other than the 10 percentil 

(~I_3_·· ___ Q~· __ N_o_._T_h_e_l_O_percent will do just fine.) 

vaA0
• .A. Oh, yeah.) 

Ll-5 ----Q.. The 10 p~c_e.n.t __ is_ a m.0.n.e_ta~y_int_~;i:-est in) 

~6 the case --) 

fI07 A. Yes.) 

18 Q. - - correct? 

r.~1_9 _______ 0_k_ay. And in some of the briefing in this) 

~O case, specifically the opposition_to the motion to) 

~1 dismiss or sever, Alaska Building, Inc. asserted that) 

(22 the amount being_paid over the life of. the lease was) 

c2J more than $21 million more than what was allowed under) 

i-24==the=st-atute~I·s=t-hat=r-ight;,?+ 

(25 A. Yes.) 
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• • 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

(1 Q. And so if you were -- you, Alaska Building:J 

(~ ~ Inc. was to receive 10 percent of __ the savings,) 

c 3 that's a minimum of $2.1 million in savings,) 
-

;:::c4~correct? Well, 21 million ~in0-savings, but 2.1 is) 

~s~ this 10 percent. Is that right:?J 
-

r6~ A. Right. There have oe_en _s_ome slight changes) 

"'-7 F in those amounts with the=affigavit of LarIT Norene.) 

Ca But, yes, I mean -- so the State ,would, you know,) 

l9 say, end up with 19 million_and-Alaska Building::J 

(10 Inc. would get two.) 

(11= Q. Okay. So that - -) 

f12-li A. The judge expressed_s_ome skepticism about) 

(13 that, and there's a pending motion on that issue.) 

~L4- Q. That there is ·=F~or-todayr- though, I jiiii1) 

qs~-~ant to f_ocus on this .. idea=o_f~m.one"t_ary in teres.t .• ) 

(16· Tliis 2 million or so tliat~const:itut:es the) 

(1-7 10 percent, does that go back to the taxpayers or) 
~ 

era"_~ .. aoes-t:Jiat: go to Alaska Building, Inc.?) 

~19 A. It's -- it's for - - re•~s~to go to Alaska7 

(20 Building, Inc., becaus~_ otherwise is -- if it IS) 

(21 successful, the State -- if it wasn't successful,) 

l2-2 the $tate would get none Of-it, and so this would) 

(23 be - - well, you could look at 

f2f4". t-he=S,tate=WOU·ld=get l-9=mi~l~l-ion 

(25 Inc. would get two.) 
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• ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

• 
tl · Q. You have exJ>erleneed~~t-igating_qi.i.i tam) 

[2 cases, do you not?) 

( 3 A. Yes, some.) 

4 Q. And in J>arti:cular, -y'bu led the charge in) 

5 the US ex rel. Law Proje:c;t:~for. Psychiatric Rig~ 

6 versus Matsutani cas~?.j 

(7 A. Yes.) 

8 Q. The trial judge held in that case that the 

9 public already knew about the alleged misconduct. 

10 Is that right? 

11 A. Well, there is -- I wouldn't say that 

12 that's a fair characterization. Under the False 

13 Claims Act, it's a very arcane process or set of 

14 rules, and one of them is what's called the public 

15 disclosure bar. 

16 Q. Uh-huh. 

17 A. And it's changed over the years, but 

18 basically1 if I can recall it, if the -- I forget 

19 what it was, the transit -- but basically if the 
. . 

20 facts were disclosed through certain enumerated 

21 sources, including court cases, then -- then the 

22 public disclosure bar would be triggered. 

23 And so I filed -- or the Law Project for 

24 Psychiatric Rights had filed a previous lawsuit in 

25 which this was raised in state court, and -- and so 
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• ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

• 
1 that. I would be -- I'd welcome any kind of any 

2 indication of that. 

~~3~~~~Q~·~~U_n_d_e_r~a~CJ1.!i _t._am case like you 2ursued in) 

4 the Matsutani ca'se,=the~complaint is filed under) 

5 seal. Is that righf?}-

F6 A. Y~.J_ 

(:7 Q. And that~was'=-nO:t-done here?) 

9 

10 

11 

Q. 

A. 

Q. 

Okay. 

And ... 

So I think we can agree on that, that this 

12 is not a qui tam case. What is the basis for 

13 claiming an entitlement to 10 percent of the 

14 savings? 

15 A. I think that it's -- it's a way to make 

16 real the citizen taxpayers' right to bring actions 

17 on behalf of the government to stop government --

18 illegal government action. 

19 What we had -- from about 1974 through 1998, 

20 the Alaska Supreme Court had established what's called 

21 a public interest exception to Civil Rule 82, 

22 providing that public interest litigants that were 

23 truly suing on behalf of the public were not subjected 

24 to having attorneys' fees against them and would 

25 have -- if they prevailed, would have -- be awarded 
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• ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOLUME I on 10/16/2015 

1 Q. So thank you for the answer. I'm going to 

2 go back to my original question, which is: What is 

3 the basis for your claim to an entitlement of 

4 10 percent of the fees? 

5 A. I just said it. 

Q. "I~•·m=not=sure=tb_at_you have. You gave~me a) 

( 7 history lesson~about~the public interest exce:i;>tion) 

( c8 · ·for· Rule 82 •. Is there a statute?) 

CT~-~ ~ · A. -NO';""~ 

®~-~ Q_; __ F_a_l_=s_e_-_C_l_·a_i_m_s_A_c_t_?_. _T_h_i_s_i_s_n_'_t_a_qu.~i_'t_· am~) 

(11 case, right,?;i 

~ A. ~Corr.ec.€ J 

(~1_3 ___ ~Q~· __ I_s_._t_n_·e_r_· e_a_ny common law that you=can=poi-nt}-

~""'~_to.=.to=say_that=a~savings~of this type had. been=-given} 

cis _ a private-1.=-itigant·?i 

@_ A~-N~ Well, not yet an~y. So, I meanJ 
l17= it''Ef:i;>ossible I'll~come u:i;> with some, but I hav:en='=t1 

~8 ~-found -- I haven't seen any_yiij 

19 I mean, I think that the -- this is a very 

20 important public issue, and the point is, is that if 

21 this right of public -- the public citizens to sue 

22 over illegal government action is to have any, you 

23 know, reality at all, there needs to be some 

24 countervailing element for the prospect of attorneys• 

25 fees being awarded against a plaintiff if they're 
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• ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 CERTIFICATE 

2 

3 I, GARY BROOKING, Registered Professional 

4 Reporter and Notary Public in and for the State of 

5 Alaska, do hereby certify that the witness in the 

6 foregoing proceedings was duly sworn; that the 

7 proceedings were then taken before me at the time 

8 and place herein set forth; that the testimony 

9 and proceedings were reported stenographically by 

10 me and later transcribed by computer transcription; 

11 that the foregoing is a true record of the 

12 testimony and proceedings taken at that time; 

13 and that I am not a party to nor have I any 

14 interest in the outcome of the action herein 

15 contained. 

16 IN WITNESS WHEREOF, I have hereunto set 

17 my hand and affixed my seal 

18 of October, 2015. 

19 

20 

21 
GARY BROOKING, RPR 

22 My Commission Expires 6/28/2016 

23 

24 

25 GB4223 
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~· I .. , • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

, .. ,; 
\1. - ' 

j •· ! 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

: : 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Case No.: 3AN- I 5-05969CI 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

LEGISLATIVE AFFAIRS AGENCY'S MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

I. INTRODUCTION 

Pursuant to Civil Rule 56, Defendant Legislative Affairs Agency (the "LAA") 

asks the Court to grant summary judgment and dismiss Plaintiffs lawsuit in its entirety as 

barred by the doctrine of laches. Plaintiff claims that LAA's recent lease extension for 

the Legislative Information Office Building, which included a multi-million dollar 

renovation (the "LIO Project"), is inconsistent with the requirements of AS 36.30.083. 

Plaintiff admits that it has believed the LIO Project violated AS 36.30.083 since at least 

LEGISLATIVE AFFAIRS AGENCY'S MEM. ISO MOTION FOR SUMMARY JUDGMENT (LACH ES) 
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""'· 

October 2013, but waited more than 17 months to bring a lawsuit challenging its legality. 

In the meantime, both LAA and the landlord spent millions of dollars on an extensive 

renovation of the building as part of the LIO Project. Adding insult to injury, Plaintiff 

collected more than $25,000 in professional fees and rent that were directly related to this 

construction project from the landlord and its contractor for the project. Nearly three 

months after the construction was finished and the renovated building opened for 

business (and after Plaintiff had pocketed tens of thousands of dollars relating to the 

construction), Plaintiff finally filed its Complaint. This delay was patently unreasonable 

and significantly harmed and prejudiced the defendants. The doctrine of (aches applies 

with full force to preclude this improper legal challenge. 

II. STATEMENT OF UNDISPUTED FACTS 

A. By mid-October 2013, Plaintiff was aware of the alleged illegality of the 
LIO Project and that tens of millions of dollars would be spent on the 
construction. 

On September 19, 2013, LAA entered into an agreement with 716 West to 

renovate and expand the Legislative Information Office. 1 Plaintiff was aware no later 

than October 3, 2013, that LAA had signed an agreement for the LIO Project and that the 

construction and renovations would cost tens of millions of dollars. 2 Sometime in either 

late September or early October 2013, Plaintiff became aware that the LIO Project was 

1 See Response to Defendant's (Legislative Affairs Agency) First Discovery 
Requests to Plaintiff Alaska Building, Inc., Request for Admission ("RF A") No. 2 
(attached as Exhibit A). 

2 See id. RFA Nos. 4, 5; see also Deposition of James Gottstein (excerpts attached 
at Exhibit B) at 27: 16-25, 28: 1-7 (con finning Plaintiffs understanding that tens of 
millions of dollars were being spent on the LIO Project). 
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not the subject of a competitive procurement process.3 By mid-October 2013, Plaintiff 

had reviewed AS 36.30.083(a) and become aware that, in its view, the LIO Project was 

not consistent with that statute because it was not a lease extension and that the rent 

would be, in its view, above market value.4 Shortly before October 11, 2013, Plaintiff 

advised a lawyer for defendant 716 West Fourth Avenue, LLC ("716 West"), of its belief 

that the LIO Project lease was inconsistent with the statute and that it was contemplating 

filing for an injunction to stop the project on that basis.5 On or about October 28, 2013, 

Plaintiff met again with the same lawyer for 716 West and reiterated its belief that the 

LIO Project lease was inconsistent with AS 36.30.083(a).6 Plaintiff even went so far as 

to draft a letter to the Attorney General, dated October 30, 2013, in which Plaintiff states: 

One of the exceptions [to competitive procurements] is AS 
. 36.30.083, which does allow a lease extension for up to 10 

years if there is a minimum cost savings of at least 10 percent 
below the market rental value. The contract is neither a lease 
extension, nor is it for at least 10 percent below market rent. 
It is not a close call on either. 

The demolition of the old Empress Theatre [712 West 4th 
A venue - most recently the Anchor Pub] is planned to begin 
November 15th, os [sic] please see to it that this illegal 
contract is cancelled before then.7 

In this letter, Plaintiff recognized the importance of cancelling the allegedly improper 

lease before the demolition and construction work began in earnest. Plaintiff never sent 

3 See Exh. A, Interrogatory No. I. 
4 See id. 
5 See id., Interrogatory No. 2. 
6 See id. 
7 Exhibit C, Draft Letter from Jim Gottstein as the owner of Alaska Building, Inc., 

to Attorney General Michael Geraghty (dated Oct. 30, 2013) (emphasis in original). 
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-
this letter, however, and never informed LAA of its concerns prior to filing the Complaint 

in March 2015.8 

Instead, on or about October 30, 2013, Plaintiff entered into a License to Enter 

Indemnity and Insurance Agreement with Criterion General, Inc. ("Criterion") to allow 

Criterion to re-locate gas service in connection with the upcoming construction for the 

LIO Project.9 Plaintiff also entered into an Access, Indemnity, and Insurance Agreement 

with 716 West on December 6, 2013, in connection with the same construction. 10 By that 

time, Plaintiff was aware that 716 West would be demolishing the old Empress Theater in 

connection with the LIO Project. 11 Plaintiff was aware of the construction no later than 

December 10, 2013, and its President, Mr. Gottstein, was in fact quoted in a news article 

on that date describing the construction. 12 

B. Plaintiff made tens of thousands of dollars from the LIO Project and 
facilitated the construction by renting space to the contractor. 

Plaintiff was not merely aware of the construction in December 2013, but it was 

also actively profiting from it. Plaintiff accepted payment of $15,000 from 716 West for 

professional fees it incurred to address preparation for the LIO Project. 13 
It also entered 

8 See Exh. Bat 20:4-24; id. at 26:24-25, 27:1-3 ("Q. When was the first time that 
you raised the issue of the purported illegality of the lease with anyone from Legislative 
Affairs Agency? A. I don't know that I did prior to bringing suit."). 

9 See Exh. A, RF A No. 6. Criterion was the general contractor for the LIO 
Project. 

'
0 See id. RFA No. 7. 

11 See id. RF A No. 8. 
12 See id. RF A No. 10. 
13 See id. RFA 9. 
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into a space lease with Criterion in connection with the construction for the LIO Project 

and accepted more than $10,000 in rent. 14 

C. Although Plaintiff knew by December 2013 that LAA was not going to 
voluntarily declare the lease extension void due to any alleged 
irregularity in the procurement process, it declined to bring suit for 
another 15 months - after construction was complete. 

Critically, once construction began for the LIO Project in December 2013, 

Plaintiff recognized that there was no indication that LAA had any intention to 

voluntarily declare the lease extension void due to an alleged irregularity in the 

procurement process. 15 In fact, Plaintiffs president testified that the LAA "seemed 

bound and determined" to proceed with the LIO Project in October 2013 and that "it 

seemed like it would be a futile gesture" to raise the issue of the alleged procurement 

irregularity with LAA. 16 

Plaintiff then sat back for the next year, collected rent checks from Criterion 

during the construction effort, and watched the renovation project proceed.
17 

In the 

meantime, millions of construction costs were spent on the LIO Project between October 

2013 and January 9, 2015, when the renovated Legislative Information Office opened for 

14 See id. RFA 12-14. 
15 See id. RFA 25; see also Exh. Bat 44:15-20. Plaintiff also admitted that it had 

failed to get 716 West "to abandon the project because it was [purportedly] illegal" in late 
2013 and therefore Plaintiff required Criterion to be responsible for any property damage 
caused by the construction. See Exh. A, RF A 11. 

16 See Exh. Bat 18:7-25, 19:1-17. 
17 Plaintiff has included numerous photographs of the progress of the construction 

effort with its filings in this case, including photographs of the construction from April 
and May 2014. See Memorandum in Support of Motion for Partial Summary Judgment 
re: Not Extension at 4-5 (filed June 12, 2015). 
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business. 18 More than 18 months after the lease extension for the LIO Project was signed 

(which Plaintiff alleges was inconsistent with AS 36.30.083) and more than 15 months 

after construction began, Plaintiff finally elected to bring suit challenging the legality of 

the LIO Project on March 31, 2015. 19 By then, of course, the construction was basically 

complete. 20 

III. STANDARD OF REVIEW 

Summary judgment should be granted m favor of the moving party if the 

pleadings, depositions, answers to interrogatories, and admissions on file, together with 

the affidavits, show there is no genuine issue as to any material fact and that the party is 

entitled to judgment as a matter of law. 21 The party opposing summary judgment must 

set forth specific facts - arising from admissible evidence - showing genuine issues and 

II . 22 
cannot rest on mere a egat10ns. 

IV. ARGUMENT 

A. The laches doctrine bars Plaintiff's claim. 

The equitable defense of laches applies to bar Plaintiffs claim if the defendant 

shows "(I) that the plaintiff has unreasonably delayed in bringing the action, and (2) that 

18 See Exh. A, RFA nos. 17-18. 
19 See id. RFA nos. 19-20, 22-23. 
20 See id. RF A no. 24. 
21 See Civil Rule 56; Anderson v. Alyeska Pipeline Svc. Co., 234 P.3d 1282, 1286 

(Alaska 2010
). 

22 See Schug v. Moore, 233 P.3d 1114, I I 16 (Alaska 2010). 
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the unreasonable delay has caused undue harm or prejudice to the defendant."23 As 

Plaintiff has admitted in its discovery responses and in its deposition testimony, both 

elements of the test have clearly been satisfied here. 

1. Plaintiff unreasonably delayed bringing its claim. 

Plaintiffs delay was unreasonable in bringing this action more than 17 months 

after determining that the LIO Project was allegedly illegal. If Plaintiff had brought this 

claim by mid-October of 2013, the parties could have litigated the legality of the LIO 

Project before the former Empress Theater was destroyed and millions of taxpayer dollars 

were spent on renovations. In fact, that is precisely what Plaintiffs draft letter to the 

Attorney General in late October 2013 contemplated; Plaintiff noted that the demolition 

of the old Empress Theater was upcoming in a matter of weeks and asked that the lease 

extension be voided or cancelled before that work commenced. 24 Plaintiff never sent that 

letter, however, and also never notified the LAA of any concerns about the legality of the 

LIO Project until after the construction was already completed. 

One of the key factors to be considered in measuring the reasonableness or 

unreasonableness of plaintiff's delay is when it becomes no longer reasonable for the 

plaintiff to assume that the defendant(s) would comply with the Iaw.25 In particular, the 

court should "look to that point in time when there were positive steps taken by 

23 City and Borough of Juneau v. Breck, 706 P .2d 313, 315 (Alaska 1985); see 
also Breck v. Ulmer, 745 P.2d 66, 68 (Alaska 1987) (noting that the superior court held 
that laches barred the plaintiff from obtaining declaratory relief). 

24 See Exh. C at 2. 
25 See Breck, 706 P.2d at 315 (citing Moore v. State, 553 P.2d 8, 16 (Alaska 

1976)). 
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defendants which made their course of conduct irrevocable, and would have galvanized 

reasonable plaintiffs into seeking a lawyer."26 Here, Plaintiff admits "there was no 

indication, once construction began in late 2013, the [LAA] had any intention to 

voluntarily declare the Lease Extension void. due to an alleged irregularity in the 

procurement process."27 Plaintiff goes on to admit that it tried, and failed, to get 716 

West to "abandon" the LIO Project in December 2013 due to its alleged illegality.
28 

The 

beginning of the construction in December 2013 clearly constituted "positive steps" taken 

by the defendants that made the "course of conduct" under the LIO Project irrevocable.
29 

LAA was not going to abandon the LIO Project voluntarily once construction began and 

the old Empress Theater was destroyed. Yet Plaintiff did not bring suit or seek to stop 

the construction. Nor did Plaintiff send its fully-drafted letter to the Attorney General to 

put the State on notice of its purported concerns. Instead, Plaintiff waited more than a 

year until essentially all of the construction work was completed before filing a 

Complaint. 

Plaintiffs lawsuit is a near-clone of City and Borough of Juneau v. Breck, 706 

P.2d 313 (Alaska 1985), and the application of the !aches doctrine should be similarly 

applied. In that case, Betty Breck believed that a multi-million dollar contract for 

26 Id. (quoting Moore, 553 P.2d at 17); see also Lamoreux v. Langlois, 757 P.2d 
584, 586 (Alaska 1988). 

27 See Exh. A, RF A No. 25. 
28 See id. RF A No. l l. 
29 In Plaintiffs words, LAA was "bound and determined" to proceed with the LIO 

Project as construction was getting underway and Plaintiff concluded it would be a "futile 
gesture" to raise any objection to the construction at that point. See supra at 5. 
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construction of a facility in Juneau was illegal because the contract should have been 

subject to a competitive bidding procedure.30 Ms. Breck became aware of possible code 

violations concerning the contract in March of 1984 and she was aware that construction 

started in May of that year. She claimed that she did not realize until late June that she 

"would not get anywhere" in her complaints to the borough assembly about the illegality 

of the construction project, and then filed suit in late August. By then, approximately 

50% of the project was completed. She had waited four months after the contract was 

signed before filing suit.31 

The Alaska Supreme Court held that the !aches doctrine applied because, once the 

contract was signed and construction commenced, a reasonable person would have 

realized that the borough assembly would not change its mind with respect to the project. 

The commencement of work under the contract "would have galvanized a reasonable 

plaintiff into seeking a lawyer."32 Her delay in bringing a lawsuit at that point was 

unreasonable. 

As with Breck, this was a multi-million dollar construction project that Plaintiff 

believed should have been subject to a competitive bidding procedure. Plaintiff admits 

that it was aware that the LIO Project was allegedly inconsistent with AS 36.30.083 

roughly two months before construction started.33 Plaintiff also admits that there was no 

indication once construction had begun that LAA had any intention to voluntarily void 

30 Breck, 706 P.2d at 313. 
31 See id. at314-15. 
32 6 Id. at 31 . 
33 Exh. A, Interrogatory No. 1. 

LEGISLATIVE AFFAIRS AGENCY'S MEM. ISO MOTION FOR SUMMARY JUDGMENT (LACHES) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-I 5-05969CI 
Page 9 of I 5 
C:\Uscrs\DJ A4 7 50\AppData\Local\N RPortbl\Activc\DJ A4 7 50\8030071 0 _3. DOCX 000419



the LIO Project lease.34 A reasonable person would have been galvanized to seek a 

lawyer once construction began. As the Court is well aware, Plaintiff is represented in 

this lawsuit by its president, Jim Gottstein, Esq., so there was no need to seek any other 

legal counsel. Just as with Breck, Plaintiffs delay was unreasonable in waiting to bring a 

legal challenge to the LIO Project until long after construction had begun. 

Plaintiffs delay is more egregious and unreasonable than Ms. Breck's for two 

reasons. First, Ms. Breck only waited until the Juneau facility was halfway completed 

before initiating her lawsuit. Plaintiff, on the other hand, waited until the construction on 

the LIO Project was essentially entirely completed and the Legislative Information Office 

building had already opened to the public before deciding to challenge a procurement 

decision that was made 18 months earlier. Second, Ms. Breck was delayed in part 

because she had to proceed pro per after spending weeks in the law library learning the 

relevant legal procedures to make her challenge. Plaintiff, on the other hand, had ready 

access to counsel before and during the construction, but rather than initiating a legal 

challenge in October 2013 - before construction began - Plain ti ff instead negotiated for 

tens of thousands of dollars in rent and professional fees for its own personal gain during 

the construction before suddenly deciding to file suit in late March 2015. Plaintiff could 

34 Id. RF A No. 25 ("[T]here was no indication, once construction began in late 
2013, that the [LAA] had any intention to voluntarily declare the Lease Extension void 
due to an alleged irregularity in the procurement process."). Plaintiffs admission tracks, 
nearly word-for-word, the Alaska Supreme Court's assessment that it was inconceivable 
that the borough assembly would void the contract: ""There is nothing in the record to 
suggest that, once construction began, the city had any intention to voluntarily change its 
position in any shape, manner or form." Breck, 706 P .2d at 316 n. I I. 
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have filed suit or put its draft October 30, 2013 letter to the Attorney General about the 

lease into the mail, but did not. Plaintiff's unreasonable delay in bringing this action 

gave itself the maximum financial benefit while potentially causing the greatest financial 

harm to the defendants, including the taxpayers. 

2. Plaintiff's unreasonable delay caused undue harm to the 
defendants. 

Plaintiff admits that it was aware that the LIO Project was purportedly inconsistent 

with the requirements of AS 36.30.083 by October of 2013. Despite this knowledge, 

Plaintiff allowed the construction to proceed for a year - at the cost of millions of dollars, 

including tens of thousands that went directly to Plaintiff - before belatedly filing its 

lawsuit in March of 2015 (17 months after concluding that the LIO Project was 

purportedly illegal). 35 This delay caused massive harm and prejudice to the defendants. 

In connection with the LIO Project and the lease extension, LAA agreed to invest 

$7.5 million in tenant improvements in the renovated building.36 These tenant 

improvements were necessary and appropriate so that the renovated Legislative 

Information Office building would serve its intended purposes for the public. If Plaintiff 

had litigated its claim concerning the alleged illegality of the LIO Project in October 

2013, LAA could potentially have avoided paying for millions of tenant improvements in 

35 Exh. A, RFA Nos. 5, 18, 21. 
36 "The Lessee shall pay up to $7,500,000 in direct reimbursement payments to 

Lessor toward the cost of that portion of the renovation work that represents the tenant 
improvements to the Premises." Extension of Lease and Lease Amendment No. 3, at 5 § 
3 ("Lease") (attached as Exhibit I to Affidavit in Support of Plaintiff's Motion for Partial 
Summary Judgment (Not Extension) (filed June 12, 2015)). 
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this leased building (assuming arguendo that Plaintiffs claim had any merit, which LAA 

disputes). Indeed, Plaintiffs draft letter to the Attorney General in October 2013 

proposed immediate action by the State precisely to avoid the onset of costly demolition 

and construction activities that were about to begin. 37 Plaintiff knew that costly 

construction work was imminent in October 2013, but decided to allow the defendants to 

incur millions in expenses rather than to challenge the LIO Project. 

Beginning in November 2013, LAA began making payments for a wide variety of 

tenant improvements. 38 Between November 2013 and January 2015 (when the building 

opened for business), LAA was invoiced for $7.5 million in tenant improvements. LAA 

has paid those invoices.39 These payments increased as the construction progressed. 

Inv# Period 
TI-I 09/16/13-10/31/13 
TI-2 11/01/13-11/30/13 
TI-3 12/01/13-12/31/13 
TI-4 01/0II14-0 Il3l/14 
TI-5 0210II14-02/28114 
TI-6 03/01/14-03/31/14 
TI-7 0410II14-04/30114 
TI-7a 0510 l/l 4-05/3 Ill4 
TI-8 0610II14-06130114 
TI-9 07/01/14-07/31/14 
TI-10 08/0II14-08/3 II 14 
TI-11 0910II14-09/30/ 14 
Tl-12 I 0/0II14-10/3 I /14 
TI-13 I I /0 I /14-1 IIO I 114 
TI-14 12/0II14-1213 I I 14 
TI-15 01/01/15-01/20/15 

37 See Exh. C at 2. 
38 See Affidavit of Jessica Geary ilil 4-5. 
39 

See id. iii! 6-7. 

Amount 
$ -
$ I 05.383.00 
$ 193.000.00 
$ 116.000.00 
$ 150.800.00 
$ 433.200.00 
$ 341,223.00 
$ 292,500.00 
$ 559,600.00 
$ 503,817.00 
$ 521, 700.00 
$ 819.500.00 
$ 1,068,000.00 
$ 1,048, 720.00 
$ 1,286,057.00 
$ 60,500.00 
$ 7 ,500,000.00 
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If Plaintiff had brought suit in October, this matter could have been litigated prior to the 

LAA paying for any tenant improvements. If Plaintiff had brought suit in late 2013, or 

even early 2014, LAA would only have spent a few hundred thousand dollars on tenant 

improvements before litigating the propriety of the lease extension. While the waste of 

hundreds of thousands of dollars still would constitute a significant prejudice to the 

taxpayers, it pales in comparison to the millions more that LAA incurred as the 

construction reached its final stages m late 2014. Every month of Plaintiffs 

unreasonable delay meant that more taxpayer dollars were spent on these tenant 

improvements (and that LAA was prejudiced that much more). By waiting until after 

construction was essentially completed, Plaintiff caused LAA to suffer the maximum 

prejudice from payments for these tenant improvements. 

In its Second Amended Complaint, Plaintiff asks this Court to rule that the LIO 

Project lease is null, void, and invalidated.40 If the lease is declared void, it appears that 

LAA may be forced to exit the building and abandon $7.5 million in tenant 

improvements that it already paid for in the building. Functionally, Plaintiffs proposed 

relief would cost LAA and the taxpayers at least $7.5 million in wasted tenant 

improvements for a building that LAA would no longer have any right to be a tenant. 

This prejudice to LAA and the taxpayers would be significant. "Prejudice to the 

taxpayers ... is a relevant consideration in making a !aches determination."41 Notably, in 

the Breck case, the Alaska Supreme Court found that a cost to the taxpayers of $1.5 

40 See Second Amended Complaint at 3 (filed Aug. 25, 2015). 
41 Breck, 706 P.2d at 316. 
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million or more constituted "undue prejudice" that triggered application of the !aches 

doctrine.42 Plaintiffs delay would cause those damages five-fold. 

LAA understands that defendant 716 West will provide additional information 

concerning any harm or prejudice it suffered as a result of Plaintiffs unreasonable delay 

in bringing th is suit. 

V. CONCLUSION 

Plaintiff unreasonably delayed in bringing this lawsuit for 17 months after 

concluding that the lease extension purportedly was inconsistent with AS 36.30.083, and 

LAA was severely prejudiced as a result of that unreasonable delay. For the foregoing 

reasons, Legislative Affairs Agency's motion should be granted and Plaintiffs lawsuit 

should be dismissed with prejudice. 

DATED: October 21, 2015 

42 See id. at 3 16-17. 

STOEL RIVES LLP 

Byq;; ~ 
KEVIN cuODY 
(Alaska Bar #0810062) 
Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October 21, 2015, a true and correct copy of the foregoing was 
served in the manner identified below on: 

VIA HAND DELIVERY 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

·>-;>-~"-!at this document was substantively produced in Times New Roman 13, 
ska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
1HIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

VS. ) 
) 

716 WEST FOURTH AVENUE LLC, et al. ) 
) 

Defendants. ) 

Case No. 3AN-15-05969CI 

f~~'LE 
"b \\.0 'l.'Z -o 

RECEIVED 

OCT 0 6 2015 

Stoel Rives LLP 

RESPONSE TO DEENDANT'S (LEGISLATIVE AFFAIRS 
AGENCY) FIRST DISCOVERY REQUESTS TO PLAINTIFF 

ALASKA BUILDING, INC. 

Admissions and Responses to Interrogatories herein do not constitute agreement 

that the requests and interrogatories, and responses thereto are relevant. Object to 

characterizations of the agreement as a lease extension and the project as a renovation. 

REQUESTS FOR ADMISSION 

REQUEST FOR ADMISSION NO. 1: Please admit that YOU were aware as of June 9, 

2013 that the Legislative Council was negotiating a deal with Mark Pfeffer to revamp and 

expand the Legislative Information Office building, as publicly reported. 

RESPONSE: Deny inasmuch as I don't remember. I don't think so. 

REQUEST FOR ADMISSION NO. 2: Please admit that on September 19, 2013, 716 

West Fourth Avenue, LLC entered into an agreement with the Legislative Affairs Agency 

LAW 0FFICIIS OP 
]•Mes 8 . GoTTST••" to renovate and expand the Legislative Information Office (the "LIO Project"). 
408 G &TREl!T, SUITE 208 

ANCHORAGE, ALASKA 
OOBOI 

TCLErtlONE 
(807) 274·7Cl88 

FACSIMILE 
(907) 27A.UA93 

. EXHIBR'. :· iJi 

I •.. ···:r· -~ 

lfs<>T"rSTE/fJ. ~ 
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LAW 0PPICES OP 

JAMES B. GoTTSTBIN 
408 G STREET, SUITE 208 

ANCHORAG~,ALASKA 
88601 

TELEPHONE 
(0071 274·7688 

FACSIMILE 
(D07J 274·51493 

" ' 
RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 3: Please admit that YOU were aware on or about 

September 19, 2013, Lhat 716 West Fomth Avenue, LLC had signed an agreement with the 

Legislative Affairs Agency to renovate and expand its leased office building. 

RESPONSE: Deny because I don't recall and don't believe that I knew about the 

agreement that early. 

REQUEST FOR ADMISSION NO. 4: Please admit that YOU were aware by October 3, 

2013, that the Legislative Affairs Agency had signed a deal for the LIO Project, as publicly 

reported by the Alaska Dispatch News. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 5: Please admit that YOU were aware by October 3, 

2013, that the construction and renovations for the LIO Project would cost tens of millions 

of dollars, as publicly reported by the Alaska Dispatch News. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 6: Please admit that YOU entered into a License to 

Enter Indemnity and Insurance Agreement with Criterion General, Inc., on or about 

October 30, 2013, to allow Criterion to re-locate gas service in connection with the 

construction for the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 7: Please admit that YOU entered into an Access, 

Indemnity, and Insurance Agreement with 716 West Fourth A venue, LLC, on December 6, 

2013 (the "Access Agreement"). 

Responses to Legislative Affairs Agency's 
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LAW 0PPJCES OF 

JAMES 8. GOTTSTEIN 

408 0 STREET, 9UITI! 206 

ANCHORAGE,ALA&K.A 
99801 

TELEPMONli 
C907l 274•768B 

FACSIMILE 
(9071 274·9493 

" ' 
RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 8: Please admit that YOU became aware no later 

than December 6, 2013, that 716 West Fowih Avenue, LLC, would be demolishing the 

Empress Theater in connection with the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 9: Please admit that YOU accepted payment of 

$15,000 from 716 West Fourth Avenue, LLC in December 2013 for professional fees that 

YOU incurred to address preparation for the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 10: Please admit that YOU were aware of the 

construction no later than December I 0, 2013, as you were quoted in a news article 

describing the construction, http://www.ktva.com/legislative-building-constructioncauses-

the-closure-of-downtown-boutique/ 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 11: Please admit that YOU required the contractor 

for the LIO Project to provide you with a certificate of insurance prior to commencement 

of construction for the LIO Project. 

RESPONSE:· Admit to the following extent. After failing to get 716 West Fourth 

Avenue LLC (716 LLC) to abandon the project because it was illegal, we negotiated an 

agreement in which, at 716 LLC's insistence, the contractor agreed to be responsible for 

damage and provide insurance. 

Responses to Legislative Affairs Agency's 
First Discovery Requests to Plaintiff Page3 
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REQUEST FOR ADMISSION NO. 12: Please admit that YOU entered into a space 

lease with Criterion General, Inc. ("Criterion"), the contractor for the LIO Project, on or 

about December 5, 2013 (the "Space Lease"). 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 13: Please admit that YOU were aware that 

Criterion was leasing space from YOU under the Space Lease in connection with the 

construction for the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 14: Please admit that YOU accepted in excess of 

$10,000 in rent from Criterion under the Space Lease. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 15: Please admit that you were aware no later than 

December 21, 2013, that the LIO Project arose from what the Alaska Dispatch News called 

a "no-bid deal," consistent with the article you quoted in your "open letter" to Governor 

Walker. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 16: Please admit that you were aware no later than 

December 21, 2013, that the Alaska Dispatch News stated that the renovated Legislative 

Information Office building would allegedly require the State to pay more than the going 

rate for downtown office space, consistent with the article you quoted in your "open letter" 

LAw O•Plcus u• to Governor Walker. 
}AMl!S 8. Gu'rTSTBIN 

406 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
DG601 

TELEPHONE 
19071 274·7686 

FACSIMILE 
[9071 274-9498 

RESPONSE: Admit. 
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}AMES B. Gcrrr~rmN 
4015 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
09501 

TELEPHONI! 
(907) 2.74·78815 

rrAC!5IMILI!'. 
CD07J 274·9A93 

• ' 
REQUEST FOR ADMISSION NO. 17: Please admit that the renovated Anchorage 

Legislative Information Office building opened for business on or about January 9, 2015. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 18: Please admit that millions of constmction costs 

were spent on the LIO Project between October 2013 and January 9, 2015. 

RESPONSE: Admit; the Legislative Council agreed to pay for such construction 

costs, which were well in excess of what new construction would have cost, agreeing to 

pay rent in an amount over twice market rental value. 

REQUEST FOR ADMISSION NO. 19: Please admit that YOU first brought this legal 

action challenging the legality of the Extension of Lease and "lbird Amendment of Lease 

(the "Lease Extension") on March 31,2015. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 20: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension more than 18 months after the Lease 

Extension was signed. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 21: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension after you had already received tens 

of thousands of dollars in rent and other payments relating to the LIO Project from 

Criterion and 716 West Fourth Avenue, LLC. 

Responses to Legislative Affairs Agency's 
First Discovery Requests to Plaintiff Page5 
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RESPONSE: Admit; In addition to rent from Criterion because the project 

constructively evicted the tenant of that space, the payments were for costs incurred as a 

result of the LIO Project. 

REQUEST FOR ADMISSION NO. 22: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension more than 18 months after you 

contend that the Legislative Affairs Agency violated the State Procurement Code. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 23: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension more than 15 months after 

construction began on the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 24: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension after the LIO Project was completed 

in all material respects. 

RESPONSE: Admit to the extent that the legal action was brought after the new 

Legislative Infonnation Office Building was substantially completed and had at least some 

occupancy. Object to the term "in all material respects," because there is over 9 years of 

perfo1mance left under the agreement. 

REQUEST FOR ADMISSION NO. 25: Please admit that there was no indication, once 

construction began in late 2013, that the Legislative Affairs Agency had any intention to 

LAw o .. 1cl!S oP voluntarily declare the Lease Extension void due to an alleged im:gularity in the 
]AMES B. GOTTSTEIN 

AO& G STREET, SUITE 206 

ANCHORAG~,ALASKA 

DDBOI 

TELEPHONE 
l907J 274·78Slfl 

FACBIMILH 
1007) 274·1i1493 

procurement process. 

Responses to Legislative Affairs Agency's 
First Discovery Requests to Plaintiff Page6 

EXHIBIT A I Page 6 of 14 
000431



• ' 
RESPONSE: Admit; if the Legislative Affairs Agency had been willing to rectify 

its blatantly illegal action in entering into the LIO Project this action would not have been 

filed. It should still do so. 

REQUEST FOR ADMISSION NO. 26: Please admit that the LIO Project did not 

demolish the entirety of the Legislative Information Office Building, but rather left certain 

key structural elements in place for a renovation project. 

RESPONSE: Object to "key structural elements" characterization. Otherwise 

admit that the foundation and steel frame was left of the former Anchorage Legislative 

Information Office building, as was a portion of the exterior wall at the bottom south end 

of the west wall. While new floors were poured, some part of the floors may have also 

been left. 

REQUEST FOR ADMISSION NO. 27: Please admit that the subject of the Lease 

Extension is a real property lease. 

RESPONSE: Deny to the extent that the request does not acknowledge that the 

agreement provides for the construction of a new office building after the demolition of the 

existing building and the adjacent building, the newly constructed premises then being 

leased under the agreement. In other words, it is really a construction and lease-back 

agreement. Admit that LAA is currently leasing the building constructed under the 

agreement and to that extent it is a real property lease. 

REQUEST FOR ADMISSION NO. 28: Please admit that the landlord both prior to and 

I.Aw 0••1cEs o• after the Lease Extension was executed remained the same. 
}AMES B. GOTTSTnIN 
406 G BTRB:ET, SUITE 209 

ANCHORAGE, ALASKA 
991501 

TELE!PHONE 
1ao?• 27A·7eae 

f"ACSIMILI! 
(9071 27A·9483 
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RESPONSE: Admit that the landlord before and after the agreement is 716 West 

Fourth Avenue LLC, but deny to the extent that the ownership and management of the 

LLC changed substantially with the addition of Mark Pfeffer and an organization 

associated with Mark Pfeffer. Public records indicate that there has been a change of 

control and 716 West Fourth A venue LLC has refused to produce requested documents 

pertaining to the ownership and operation of716 West Fom1h Avenue LLC. For this 

reason Alaska Building, Inc., cannot truthfully admit or deny whether the Landlord 

remained the same prior to and after the agreement other than that the legal entity both 

before and after the agreement is 716 West Fourth Avenue LLC. 

REQUEST FOR ADMISSION NO. 29: Please admit that the address of the Legislative 

Information Office remained the same both prior to and after the Lease Extension was 

executed. 

RESPONSE: Admit, except to the extent that 712 West 4th Avenue has been 

incorporated into the new building. 

REQUEST FOR ADMISSION NO. 30: Please admit that, consistent with AS 36.30.083, 

a lessee may extend a real property lease with different terms and conditions than the 

original lease. 

RESPONSE: Admit that certain terms and conditions, most obviously, the ending 

date of the lease may be different, but different terms and conditions may disqualify an 

agreement as extending a real property lease under AS 36.30.083(a). Calling an agreement 

LAw OPP1c.s op a lease extension or reciting that it extends a real property lease does not make it a lease 
}AMES B. GOTTSTRIN 

406 G STREET, surre: a:oe 
ANCHORAGE, ALASKA 

QOSOI 

TELEPHONE 
(007) 274-7080 

FACSIMILE 
(0071 274-9493 

extension or that it extends a real property lease. 
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}AMHS B. GOTTSTEIN 
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REQUEST FOR ADMISSION NO. 31: Please admit that the Lease Extension complied 

with AS 36.30.020 and the Alaska Legislative Procurement Procedures. 

RESPONSE: Deny. 

REQUEST FOR ADMISSION NO. 32: Please admit that, consistent with AS 36.30.083, 

a lessee may extend a real property lease with different pricing terms than the original 

lease, provided that a minimum cost savings of at least 10 percent below the market rental 

value of the real property at the time of the extension is achieved. 

RESPONSE: Admit that premised on landlords having already amortized 

(recovered) constrnction costs and therefore able to afford to extend leases at substantially 

less cost, AS 36.30.083(a) allows a lessee to extend a real property lease with different 

pricing tenns than the original lease, provided that a minimum cost savings of at least 10 

percent below the market rental value of the real property at the time of the extension 

would be achieved on the rent due under the lease. The statute also limits such extensions 

to 10 years. 

INTERROGATORIES 

INTERROGATORY NO. 1; Please describe WITH PARTICULARITY how and when 

YOU first became aware that the Lease Extension ( 1) was not the subject of a competitive 

procurement process, (2) was allegedly not an extension of the existing lease, and (3) did 

not allegedly yield cost savings of at least 10 percent below the market value of the rental 

property at the time of the extension. 

RESPONSE: I don't remember exactly how and when I first became aware the 

project was not the subject of a competitive procurement process, but I don't think it was 

Responses to Legislative Affairs Agency's 
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jAMl!S B. GoTTSTEIN 
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ANCHORAGE, ALASKA 
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•• ' 
earlier than late September or later than October 3, 2013, when the Alaska Dispatch News 

(Dispatch) published an article. It was probably the Dispatch article that made me aware 

of it, but I can't be sure I was not aware of it before then. I also don't remember exactly 

when I first became aware the project was not a lease extension, but it was by the middle 

of October, 2013, after I had reviewed AS 36.30.083(a). The facts involved in tearing 

down the existing building to its steel frame and foundation, demolishing the adjacent old 

Empress Theatre, throwing the tenant out for over a year and building a new building made 

it obvious to me that it did not "extend" a real property lease. Similarly, I don't remember 

exactly when I became aware that the rent for the new Anchorage Legislative Information 

Office Building was well above market value, but it was by the middle of October, 2013. 

As a downtown landlord, in fact of the building adjacent to the new Anchorage Legislative 

Information Office Building, I was aware of market rents in the area. 

INTERROGATORY NO. 2: Please describe WITH PARTICULAIUTY any and all 

actions you took in an effort to stop, question, dispute, or in any way challenge the Lease 

Extension or the procurement process that led to the execution of the Lease Extension -

aside from filing this lawsuit on March 31,2015. 

RESPONSE: I had a discussion with Donald W. McClintock, attorney for 716 

LLC, sometime shortly before October 11, 2013, about my concerns regarding damage to 

the Alaska Building and the lease being illegal. I indicated I was contemplating filing for 

an injunction to stop the project on that basis. I met with Mr. McClintock again on or 

around October 28, 2013, at which time I reiterated the project was illegal under AS 

36.30.083(a). 

Responses to Legislative Affairs Agency's 
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LAW 0FPIC.OS OF 

JAMBS B. GOTTSTEIN 

408 G STREET, SUITE 208 

ANCHORAGE.ALADKA 
88801 

TELEPHONE 
(907} 274· ?Ga& 

FAC!llMrLC 
(907> 2'74·8.493 

--
INTERROGATORY NO. 3: Please describe WITH PARTICULARITY any impediment 

that you claim prevented you from challenging the legality of the Lease Extension prior to 

March 31, 2015. 

RESPONSE: The problem I was faced with was the Alaska Building was in great 

jeopardy from the construction project and I was very concerned that if I tried to obtain an 

injunction against the project moving forward and failed, there was a much higher 

likelihood of substantial damage, even to the point of the effective destruction of the 

Alaska Building. As it was, I had to hire an engineer to advocate for more protection of 

the Alaska Building. Mr. McCiintock stated that he didn't think even I could afford the 

bond and while it is possible an injunction against commencement of the project was 

possible without posting a bond, I felt the risk of retaliatory damage to the Alaska Building 

was just too great to challenge the legality of the agreement at that time. 

INTERROGATORY NO. 4: Please identify the "drastically different terms" contained in 

the Lease Extension, as alleged in page 6 of YOUR Memorandum in Support of Motion 

for Pai.tial Summary Judgment: Not Extension, including but not limited to which of those 

"drastically different terms" causes the Lease Extension to not be an extension. 

RESPONSE: Object because it is like asking what are the differences between a 

Yugo and a Lamborghini. Notwithstanding this objection, Plaintiff responds as follows: 

Most of the sections of the lease have been replaced or drastically amended, to wit: 

e Section 1 was replaced with a new section. 

e Section 2 was replaced with a new section. 

o Section 3 was replaced with a new section. 

Responses to Legislative Affairs Agency's 
First Discovery Requests to Plaintiff Page 11 
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o Section 4 was replaced with a new section. 

o Section 5 was replaced with a new section. 

o Section 6 was replaced with a new section. 

o Section 7 was replaced with a new section. 

o Section 8 was replaced with a new section. 

o Section 9 was replaced with a new section. 

o Section 10 was replaced with a new section. 

o Section 11 was replaced with a new section. 

• Section 12 was replaced with a new section. 

• Section 13 was replaced with a new section. 

o Section 14 was replaced with a new section. 

o Section 15 was replaced with a new section. 

o Section 16 was replaced with a new section. 

• Section 17 was replaced with a new section. 

o Section 18 was replaced with a new section. 

.\ 

o The lase sentence of Section l 9A was replaced with the following: 

"The Lessor shall be responsible for completing the Renovations described 
in Exhibit "N prior to the Lessee accepting and taking occupancy of the 
Premises. After the Renovations have been completed and the Lessee has 
accepted and taken occupancy of the Premises, any subsequent alterations 
to the Premises agreed by the parties will be documented by separate 
agreement." 

o Section 20 was deleted in its entirety. 

o Section 21 was replaced with a new section. 

o Section 22 was replaced with a new section. 

o Section 23 was replaced with a new section. 

o Section 24 was replaced with a new section. 

o Section 25 was replaced with a new section. 

o Section 30 was replaced with a new section. 

o Section 31 was replaced with a new section. 

o Section 33 was replaced with a new section. 

Responses to Legislative Affairs Agency's 
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o Section 34 was replaced with a new section. 

o Section 35 was replaced with a new section. 

o Section 36 was replaced with a new section. 

111 Section 37 was replaced with a new section. 

o Section 39, as amended, was amended by deleting all content after the first 
paragraph. 

o Section 41 was replaced with a new section. 

o Section 42 was replaced with a new section. 

• Section 43 was replaced with a new section. 

o Section 46 was added. 

• Section 47 was added. 

o Section 48 was added. 

o Section 49 was added. 

o Section 50 was added. 

o Section 51 was added. 

o Section 52 was added. 

The rent was drastically increased as was the per square foot rent. 

The premises changed drastically, including the legal description with the inclusion 

of the adjoining property; the leased space going from 22,834 square feet net to 64,000 

square feet gross. 

The operating costs were drastically increased. 

INTERROGATORY NO. 5: If you contend that the Lease Extension did not comply with 

either AS 36.30.020 or the Alaska Legislative Procurement Procedures, please describe 

WITH PARTICULARITY all facts supporting your contention. 

RESPONSE: AS 36.30.020, requires that the procedures comply with AS 

36.30.083(a) and the agreement does not in that it neither extends a real property lease nor 

Responses to Legislative Affairs Agency's 
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\ 
I 

is it at least l 0 percent below the market rental value of the real property at the time of the 

extension would be achieved on the rent due under the lease. 

Dated October 5, 2015. 

VERIFICATION 

James B. Gottstein, being first duly sworn, deposes and states that I am the 
president of Alaska Building, Inc., the plaintiff in the above captioned litigation, I have 
read the above Responses to Interrogatories and believe to be true and complete based on 
the infonnation available to Alaska Building, Inc., to the !>est of my knowledge and belief. 

Dated October 5, 2015. 

s-13. Gottstein, 
resident, Alaska Building, Inc. 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. Gardner. 

Dated October 5, 2015. 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE 

3 

4 ALASKA BUILDING, INC., an 
Alaska corporation, 

5 

6 

7 

Plaintiff, 

VS. 

CERTIFIED 
TRANSCRIPT 

716 WEST FOURTH AVENUE LLC, 
8 and LEGISLATIVE AFFAIRS 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

AGENCY, 

Defendants. 

Case No. 3AN-15-05969 CI 

DEPOSITION OF JAMES B. GOTTSTEIN 

VOLUME I 

Pages 1 - 58, inclusive 

Friday, October 16, 2015 
2:00 P.M. 

Taken by Counsel for 
Defendant 716 West Fourth Avenue LLC 

at 
ASHBURN & MASON 

1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN - VOLUME I on 10/16/2015 

1 A-P-P-E-A-R-A-N-C-E-S 

2 
For Plaintiff: 

3 
James B. Gottstein 

4 LAW OFFICES OF JAMES B. GOTTSTEIN 
406 G Street, Suite 206 

5 Anchorage, Alaska 99501 
907/274-7686 

6 

7 For Defendant 716 West Fourth Avenue LLC: 

8 Jeffrey W. Robinson 
Eva Gardner 

9 ASHBURN & MASON 
1227 West 9th Avenue, Suite 200 

10 Anchorage, Alaska 99501 
907/276-4331 

11 

12 For Defendant Legislative Affairs Agency: 

13 Kevin M. Cuddy 
STOEL RIVES 

14 510 L Street, Suite 500 
Anchorage, Alaska 99501 

15 907/277-1900 

16 
Court Reporter: 

17 
Gary Brooking, RPR 

18 PACIFIC RIM REPORTING 
711 M Street, Suite 4 

19 Anchorage, Alaska 99501 

20 

21 

22 

23 

24 

25 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 Q. We'll see. We'll see. Is this a copy of 

2 your discovery responses in this matter? 

A. Looks like it. 3 

4 Q. And are these true and accurate, to the 

5 best of your knowledge? 

6 A. Yes. 

Q. 
~---~ 

In response to Re~est for Admission 11,) 7 

8 you indicate that you attempted but failed to g~ 

9 716 West Fourth Avenue LLC to abandon the proj~ 

(10 because you believed it was illegal. Is that rigli§i) 

(11 A. Yes.) 

(~1_2 ___ ~Q. And when did you do so?) 

(~l_3 ____ A_. __ S_h_o_r_t_ly after I heard about it around) 

(14 mid-October, I talked with Mr. Mcclintock about it.) 

(15 Q. And did you also raise the issue with) 
~---~~-----

(16 Legislative Affairs Agency, or LLA -- LAA, at that) 

(17 time?) 

(18 A. No.) 

(19 Q. Why not?) 
~---~----

(20 A. I didn't want to get into the politics of) 

(21 it, basically. I mean, it had been all over the) 

(22 p~pers that -- you know, about the "no bid" contract) 

(23 and how exorbitant the price for the rental rate) 

(24 was. And it seemed, I think, a -- it seemed like it) 

(25 would be a futile gesture. I thought -- well, gEJ 

PACIFIC RIM REPORTING 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 ahead.) 

~2~~~~Q~·~~W_e_l_l_,~w_h_a_t~d_o_you mean by that? What do) 

3 you mean when you say it would be a futile gesture) 

4 to notify LAA?) 

~5~~~~A-·~~B_e_c_a_u_s_e~t_h_ey -- it just seemed that they-----=:::J 

6 I mean, they were already under a lot of criticism,) 

7 and they were -- seemed bound and determined to gi.J 

8 go ahead. I mean, that's kind of just speculation) 

9 on my_part, I suppose.) 

(10 Q. That's fine. And all I'm trying to get is) 

(11 your understanding or your belief at the time. But) 

(12 am I understanding_your testimony correctly that y~ 

(13 believed that they were already set and determined) 

(14 to proceed with this project as of October of 2013,) 

(15 and so anything_you had to say to them wasn't going) 

(16 to change the direction of the project?) 

(~1_7~~~~A-·~~Y_e_a_h~.) And, again, I object to this whole 

18 line of questioning, because I don't think that it's 

19 relevant to whether -- whether or not the lease is 

20 illegal. 

21 Q. So I want to show you -- or mark, I guess, 

22 as the next exhibit, Exhibit K. 

23 

24 

25 

MR. ROBINSON: Yeah, that should be. 

MR. CUDDY: Thanks. 

(Exhibit K marked.) 

PACIFIC RIM REPORTING 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

MR. CUDDY: Sorry. 1 

2 MR. ROBINSON: Thank you. 

3 BY MR. CUDDY: 

4 Q. So I've handed you what's been marked as) 

5 Exhibit K. This is a letter on the letterhead of) 

6 Law Offices of James B. Gottstein, dated) 

7 October 30th, 2013, addressed to Michael Gerag~y2) 

8 who was then the Attorney General for the State of) 

9 Alaska. Do you see that?) 

(10 A. Yes.) 

(11 Q. And I'll re~resent to you that this is a) 

(12 document that was ~reduced in discovery today from) 

(13 Alaska Building, Inc. Do you recognize this) 

(14 document?) 

(15 A. Yes.) 

(16 Q. Did you ~re~are this document?) 
~---~~---

(17 A. Yes.) 

(18 Q. And I note in the upper right-hand corner) 

(19 of the first p~ge there's a g~~hic that sayi!) 

(20 "Draft." Was this a draft of a letter to th~ 

(21 Attorney General?) 

(22 A. Yes.) 

(23 Q. And was this letter, in fact, ever sent?) 

(24 A. I don't believe so, no.) 

25 Q. If I look at the substance of the letter, 

PACIFIC RIM REPORTING 
907-272-4383 
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1 I .';, • ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 claims would have to go through insurance, the 

2 insurance. 

3 And so, you know, from my perspective, that's 

4 basically a crooked business, and insurance companies 

5 always try to get out of paying what's due. And 

6 that's not really a satisfactory remedy. It was 

7 which is proven by subsequent events. And so it was 

8 the best I could get, but it was far from 

9 satisfactory. 

10 Q. When you spoke with Mr. McClintock in early 

11 October of 2013, you already concluded, in your own 

12 mind anyway, that the lease was illegal. Is that 

13 right? 

14 

15 

A. 

Q. 

Yes. 

And you had reviewed the statute by that 

16 point to reach that conclusion? 

17 A. Yes. Again, you know, what -- when I knew 

18 that was illegal, I think, is irrelevant to this 

19 lawsuit, because it's brought on behalf -- you know, 

20 as citizen taxpayers, and it's brought on behalf of 

21 the people in the state of Alaska. So, you know, 

22 

23 

(24 

(25 

what I knew, you know, what anybody else knew, 

doesn't, I think, really impact that. 

Q. When was the first time that you raised the) 

issue of the purported illegality of the lease with) 
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JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 anyone from Legislative Affairs Agencyj) 

2 A. I don't know that I did prior to bringing) 

3 suit.) 

4 Q. So certainly not before the construction 

5 began? 

6 A. I think this has been asked and answered, 

7 hasn't it? 

8 Q. If the answer is correct, then I can move 

9 on. 

10 A. Yes. 

11 Q. Okay. You took a number of photographs of 

12 the construction during its course, at least a few 

13 of which we have seen in some of the pleadings in 

14 this case. Is that right? 

15 A. Yes. 

(~~_6 ___ ~Q~· __ w_a_s_t_h_i_'s_a_s~ignificant project?) 

(17 A. Yes. It was certainly in my mind.) (!) 

(18 think - - ) 

(19 Q. Was it your understanding that millions of) 
~---~~-----

(20 dollars were being~pent on the renovation?) 

(21 A. Yes.) 

(22 Q. Even tens of millions?) 
~----~-------------~ 

(23 A. But I object to the characterization of) 
~----------

(24 "renovation," but, yes, on the project.) 

(~2_5 ___ ~Q~· __ O_k_ay. We'll .just call it the proj_e_c_t_. __ I~s) 

PACIFIC RIM REPORTING 
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JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 it fair to say that tens of millions of dollars were) 

2 being~pent on the project?) 

3 A. That seems likely. I mean -- yeah, I think) 

4 that's probably true. It's far more expensive to) 

5 have demolished the old building and the Empress) 

6 Theater and then build up from there than to build a) 

7 new building:J 

8 Q. Okay. And you were aware that that was the 

9 plan, to do this demolition of the old Empress 

10 Theater and at least some of the original building 

11 in order to create what is now the LIO building? 

12 A. Well, it was virtually all of the old 

13 building. The only thing they left was the steel 

14 frame and foundation and a little part of the 

15 concrete skin on the west wall and the south -- the 

16 bottom of the south corner. 

17 Q. Okay. So using your description of it, you 

18 were aware of that, that that was basically the 

19 scope of the construction before it began? 

20 

21 

A. 

Q. 

I think so, yes. 

Okay. Were you also aware that the 

22 Legislative Affairs Agency was contributing seven 

23 and a half million dollars to the cost of the 

24 project as payment for certain tenant improvements? 

25 A. You know, I'm not really sure when I became 

PACIFIC R..IM REPORTING 
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1 unsuccessful. 

2 

3 

Q. So I'm going to switch gears. 

MR. ROBINSON: Before you do that, Kevin, I'm 

4 going to request a brief restroom break. Is that 

5 okay? 

6 

7 

8 

9 

10 are. 

11 Q. 

MR. CUDDY: Sure. Yeah. 

MR. ROBINSON: Just a couple minutes. 

(Recess taken. ) 

MR. CUDDY: Okay. I am ready whenever you 

Mr. Gottstein, just stepping back for a 

12 minute, the construction in this project started in, 

13 roughly, early December of 2013. Is that right? 

14 A. Yes. 

(15 Q. And once construction started, you had no) 

(16 reason to believe that the Legislative Affairs) 

(17 Ag~y was g~g to abandon the lease due to any) 

(18 alleg~problem with the procurement process,) 

(19 correct?) 

(20 A. Yes.) 

21 Q. And you were aware, once construction 

22 started, that the defendants were going to be 

23 comm.itting millions of dollars to the project in 

24 order to complete the construction? 

25 A. It's been asked and answered, hasn't it? 

PACIFIC RIM REPORTING 
907-272-4383 

Page 44 

EXHIBIT BI Page 10of11 

000449



I • :• l. • ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 CERTIFICATE 

2 

3 I, GARY BROOKING, Registered Professional 

4 Reporter and Notary Public in and for the State of 

5 Alaska, do hereby certify that the witness in the 

6 foregoing proceedings was duly sworn; that the 

7 proceedings were then taken before me at the time 

8 and place herein set forth; that the testimony 

9 and proceedings were reported stenographically by 

10 me and later transcribed by computer transcription; 

11 that the foregoing is a true record of the 

12 testimony and proceedings taken at that time; 

13 and that I am not a party to nor have I any 

14 interest in the outcome of the action herein 

15 contained. 

16 IN WITNESS WHEREOF, I have hereunto set 

17 my hand and affixed my seal 

18 of October, 2015. 

19 

20 

21 
GARY BROOKING, RPR 

22 My Commission Expires 6/28/2016 

23 

24 

25 GB4223 

PACIFIC RIM REPORTING 
---------- 907-272-4383 

Page 58 

EXHIBIT B I Page 11 of 11 

000450



( • I .. l • 
Michael C. Geraghty 
Attorney General 
P.O. Box 110300 
Juneau, AK 99811 

October 30, 2013 

Re: Anchorage Legislative Information 
Office Renovation Contract 

Dear Attorney General Geraghty: 

1 represent Alaska Building, Inc., 
1 

which owns the building adjacent to the 
Old Empress Theatre, most recently the Anchor Pub. The Alaska Building and the 
Old Empress Theatre share a party wall. Thus, my client was naturally concerned 
when plans were announced to demolish the Old Empress Theatre to make way for 
the renovations of the Anchorage Legislative Information Office. When the 
developer refused to provide adequate written assurances that Alaska Building, 
Inc., and its tenants would be compensated for any losses caused by the 
renovations, and that the Alaska Building would not be irreparably damaged, I 
looked into the so-called lease "extension" and have discovered that it is in 
violation of AS 36.30.083.2 

As you know, in order to ensure that the State receives the best price for its 
purchases almost all contracts for a substantial amount of money require an open, 
public bidding process. Sole source contracts are extremely limited under state 
law. One of the exceptions is AS 36.30.083, which does allow a lease extension 
for up to 10 years if there is a minimum cost savings of at least I 0 percent below 
the market rental value. The contract is neither a lease extension, nor is it for at 
least 10 percent below market rent. It is not a close call on either. 

The putative lease extension calls for the LIO to vacate the building for over 
a year while the existing building is gutted and replaced, with the construction of 
new space on a different lot to be added. By no stretch of the imagination is this a 
lease extension. Just calling a contract a lease extension doesn't make it so. 

1 I am also the I 00% owner of Alaska Building, Inc., through my revocable trust. 

2 The reviewed documents I reviewed are available at http://gottsteinlaw.com/lio/. 
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On its face the appraisal is for $4.40 per square foot per month rent. It is 
not believed any building in Anchorage has ever been leased for that much, let 
alone the almost $5 .00 per square foot market rent that purports to be at least I 0 
percent less than. Worse, I have had an expert MAI appraiser review the deal and 
once one adds in all of the extras the State is paying for, deduct the space that one 
normally doesn't count as rented, and the other shenanigans in the appraisal, the 
State is actually paying an effective market full service rent in excess of $7 per 
square foot per month for rentable office space. As even the appraisal used to 
support the contract indicates, comparable market rents are no higher than the $3 
per square foot per month range. 

The demolition of the Old Empress Theatre is planned to begin November 
15th, os please see to it that this illegal contract is cancelled before then. 

cc: The Media 
Don McClintock, Esq. 
attorney.general@alaska.gov 

Sincerely, 

Jim Gottstein 
President 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 l 
Telephone: (907) 277-1900 
Facsimile: (907) 277- I 920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• : - ~ l_ :~- : ) 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-I 5-05969CI 

AFFIDAVIT OF KEVIN M. CUDDY 
(In Support of Defendant Legislative Affairs Agency's Motion for Summary 

Judgment (Laches) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, KEVIN M. CUDDY, declare as follows: 

I. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

AFF. OF KEVIN M. CUDDY ISO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
SUMMARY JUDGMENT (Laches) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE. LLC. el al .. Case No. 3AN-15-05969CI 
Page I of3 

I 000453
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1. I am an attorney with the law firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Motion for 

Summary Judgment Under the Laches Doctrine. 

2. I have personal knowledge of all facts described herein and affirm all other 

facts based on my information and belief. 

3. Attached as Exhibit A to Legislative Affairs Agency's Memorandum m 

Support of Motion for Summary Judgment (Laches) is a true and correct copy of 

Plaintiffs Response to Defendant's (Legislative Affairs Agency) First Discovery 

Requests to Plaintiff Alaska Building, Inc. 

4. Attached as Exhibit B to Legislative Affairs Agency's Memorandum m 

Support of Motion for Summary Judgment (Laches) is a true and correct copy of excerpts 

from the October 16, 2015 deposition of James Gottstein. 

5. Attached as Exhibit C to Legislative Affairs Agency's Memorandum in 

Support of Motion for Summary Judgment (Laches) is a true and correct copy of a draft. 

letter from Jim Gottstein as the owner of Alaska Building, Inc., to Attorney General 

Michael Geraghty (dated Oct. 30, 2013). This document was produced by Plaintiff on 

October 15, 2015, in response to discovery requests. 

AFF. OF KEVIN M. CUDDY ISO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
SUMMARY JUDGMENT (Laches) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-I 5-05969CI 
Page 2 of3 
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• 
I declare under penalty of perjury that the foregoing is true and correct. 

DA TED this 21st of October, 2015. 

Not - · · and for the State of Alask~ 
My Commission expires: ;.;;;'-/! 7 /o:01 (I? 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October 21, 2015, a true and correct copy of the foregoing was 
served in the manner identified below on: 

VIA HAND DELIVERY 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

-~~that this document was substantively produced in Times New Roman 13, 
ance wit Al a Appellate Rule 5 l 3.5(c)(l) and Civil Ruic 76(a)(3). 

80415349.1 0081622-00003 

AFF. OF KEVIN M. CUDDY ISO OF DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
SUMMARY JUDGMENT (Laches) 
ALASKA BUILDING, INC V. 716 WEST FOURTH AVENUE. LLC, el al., Case No. 3AN-15-05969CI 
Page 3 of3 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

2ul50CT2i PH t,:/P 

. ., ,~ 
;) ! : __________ _ 

!lr~i'li I\/ U :• 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTIUCT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR SUMMARY 
JUDGMENT UNDER THE LACHES DOCTRINE 

Pursuant to Civil Rule 56 Defendant Legislative Affairs Agency, by and through 

its undersigned counsel moves for summary judgment against Plaintiff Alaska Building, 

Inc. This motion is supported by the Memorandum and Affidavits of Kevin M. Cuddy 

and Jessica Geary filed contemporaneously herewith. 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR SUMMARY JUDGMENT UNDER THE LACI I ES 
DOCTRINE 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC. et al .. Case No. 3AN-l 5-05969CI 
Page I of2 
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DATED: October 21, 2015. 

STOEL RIVES LU' 

By:~~:::::s_~~~k--­
KEVIN CUDDY 
(Alaska Bar #0810 62) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October 21, 2015, a true and correct copy of the foregoing was 
served in the manner identified below on: 

VIA HAND DELIVERY 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaint if]) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

hat this document was substantively produced in Times New Roman 13, 
1th ska Appellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 

Debby Allen, Practice Assistant 

80416233_1.DOCX 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR SUMMARY JUDGMENT UNDER THE LACI·IES 
DOCTRINE 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, et al., Case No. 3AN-l 5-05969CI 
Page 2 of2 
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' • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S NOTICE OF FILING 
FACSIMILE COPY OF THE AFFIDAVIT OF JESSICA GEARY 

Defendant Legislative Affairs Agency hereby notifies this Court of filing a 

facsimile copy of the Affidavit of Jessica Geary submitted in support of Defendant 

Legislative Affairs Agency's Motion for Summary Judgment. The original signed 

affidavit will be filed with the Court promptly upon receipt. 

LAA'S NOTICE OF FILING FACSIMILE COPY OF THE AFFIDAVIT OF JESSICA GEARY 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN- I 5-05969CI 
Page I of2 
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• 
DATED: October 21, 2015. 

• 
STOEL RIVES LLP 

By£~ 
KEVIN CUDDY 
(Alaska Bar #081002) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October 21, 2015, a true and correct copy of the foregoing was 
served in the manner identified below on: 

VIA HAND DELIVERY 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for PlaintifJ) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West 
Fourth Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
· e with aska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

80430299_1 

LAA'S NOTICE OF FILING FACSIMILE COPY OF THE AFFIDAVIT OF JESSICA GEARY 
ALASKA BUILDING, INC. v. 7 I6 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page 2 of2 
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. ·---...... -·-----·------------~----· .. ............ . .............. ------------------···----. .. . . • • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RJVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERlOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRJCT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

AFFIDAVIT OF JESSICA GEARY 
On Support of Defendant Legislative Affairs Agency's Motion for Summary 

Judgment) 

ST ATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRJCT ) 

I, JESSICA GEARY, declare as follows: 

1. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

AFFIDAVIT OF JESSICA GEARY (Jn Support ofLAA's Motion for Summary Judgment) 
Alaska Builders, Inc. v. 716 West Fourth Avenue, UC, el al, Case No. 3AN-l 5-05969CI 
Page I of3 
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--------"-·""-···-·· ......... ., ........... ••·-~··-·-· .. ·-·-· 
j •• • • 

2. I am the Finance Manager for the Legislative Affairs Agency ("LAA") and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Motion for 

Summary Judgment. 

3. I have personal knowledge of the payment requests and the payments made 

by LAA to the lessor described in paragraph 6 and affirm all other facts based on my 

information and belief. 

4. In connection with the 2014 lease extension for the Legislative Information 

Office building, LAA paid for certain tenant improvements to the renovated building. 

5. The first invoice that LAA received for these tenant improvements covered 

the period of November 1-30, 2013. It was in the amount of$105,383. 

6. LAA subsequently received invoices for each month's tenant 

improvements. The amount of those invoices were as follows: 

Inv# Period Amount 
TI- I 09/16/13-10/31/13 $ -
TI-2 11/01113-11/30/13 $ 105,383.00 
TI-3 12/0II13-12/31/13 $ 193,000.00 
TI-4 01/01/14-01/31/14 $ 116.000.00 
TI-5 0210lI14-02/2 8/14 $ 150,800.00 
TI-6 03/01/14-03/31/14 $ 433.200.00 
TI-7 04/01/14-04/30/14 $ 341.223.00 
TI-7a 05101/14-05/31/14 $ 292,500.00 
TI-8 06101I14-06/3 0/14 $ 559.600.00 
TI-9 07 /01/14-07 /31114 $ 503,817.00 
TI-10 08/01/14-08/31/14 $ 521,700.00 
TI-11 0910 1/ 14-09 /3 0/14 $ 819.500.00 
TI-12 10/01/14-10/31/14 $ 1,068,000.00 
TI-13 11/01/14-11/30114 $ 1,048.720.00 
TI-14 12/01/14-12/31114 _LJ,286.057 .00 
TI-15 01/01/15-01/20/15 $ 60,500.00 

$ 7 ,500,000.00 

AFFIDAVIT OF JESSICA GEARY (In Support ofLAA's Motion for Summary Judgment) 
Alaska Builders, Inc. v. 716 West Fourth Avenue, LLC, el al, Case No. 3AN-15-05969CI 
Page 2 of3 
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' . 
-------·--~-------------~-~ • • 

7. LAA paid all of these invoices for goods and services in connection with 

the tenant improvements. 

I declare under penalty of perjury that the foregoing is true and correct. 

lt-' 
DATED this~ day of October, 2015. 

Subscribed to before me this~ay of October 2015 in Anchorage, Alaska. 

STATE OF ALASKA UJ}t.,.__ C • ~a \...:. . 
oFFICIAL.BiAL Notary in and forthe State off.\~· ~4 

wen c. lbHate . . .. ,, 1:1 • tr 
NO'fARV PUBi.IC My Comm1ss1on exp1Tes: VJ( I C.f 

M cornrtiisfilt>n i:::.xplre!I With Qff111e 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on Octobe~ 2015, a true and correct copy of the foregoing was 
served-vicPUSPS Primity ~n·as tde>rrh-he& ffT'.-: 

Vitt +1-fJrN D l)&l..1v~ 
fames B. Gottstem, ~-
Law Oiliees of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

ftt1r@W':RfJ?{fo'fP2' (., 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys/or Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
in compliance with Alaska Appellate Rule 5 l 3.5(c)(l) and Civil Rule 76(a)(3) . 

. 80371281.2 0081622-00003 

AFFIDAVIT OF JESSICA GEARY (In Support ofLAA's Motion for Summary Judgment) 
Alaska Builders, Inc. v. 716 West Fourth Avenue, LLC, el al, Case No. 3AN-15-05969CI 
Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-l 5-05969 Civil 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 

~~~~~~~~~~~~~~) 

!PROPOSED] ORDER GRANTING THE UNOPPOSED MOTION TO EXTEND 
FILING DEADLINE FOR 716 TO OPPOSE PLAINTIFF'S MOTION FOR 

PRELIMINARY INJUNCTION 

This Court, having reviewed 716 West Fourth Avenue LLC's Unopposed Motion 

to Extend Filing Deadline for 716 to Oppose Plaintiffs Motion for Preliminary 

Injunction, and being duly advised in the premises, enters the following ORDER: 

716 may file an opposition by October 27, 2015. 

'2./ sr oJ-v~ 
DATED this_ day of _____ , 2015. 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the riO day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

[PROPOSED] ORDER RE UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 716 TO OPPOSE PLAINTIFF'S MOTION 
FOR PRELIMINARY INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of2 
{I 0708-101--00299014; I } 
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L\w OFFICES OF 

JAMES B. GorrsTEIN 

406 G STREET. SUITE 208 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7608 

FACSIMILE 
(907) 274-9493 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- I 5-05969CI 

71., ORDER GRANTING 
UNOPPOSED MOTION and MEMORANDUM TO 

EXTEND TIME FOR OPPOSITION TO 
716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S 

CLAIMS FOR QUI TAM AND PUNITIVE DAMAGES 

Alaska Building, Inc.'s, unopposed motion for an extension of time until October 

27, 2015, to file its opposition to 7 l 6's Motion for Ruling of Law Precluding AB I's Claims 

for Qui Tam and Punitive Damages is hereby GRANTED. 

ru (z_.( Dated ___ ___,_ ____ , 2015. 
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.... • 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 

~~~~~~~~~~~~~~) 

o' [PROPOSED) ORDER GRANTING THE UNOPPOSED MOTION TO 
EXTEND FILING DEADLINE FOR 716 TO 

OPPOSE PLAINTIFF'S MOTION TO COMPEL 

r.n This Court, having reviewed 716 West Fourth Avenue LLC's Unopposed Motion 
C> 
C'J 

o to Extend Filing Deadline for 716 to Oppose Plaintiffs Motion to Compel, and being 
~ 

1--g duly advised in the premises, enters the following ORDER: 

~ :!l 716 may file an opposition by October 27, 2015. z &:: 

0 ~-~ t- ~~-
V) ~o,..: f U£ 
~ "' ~ ~ ~ DATED thi;z{c; day of C , 2015. 

0
«~1:\u. 
~ ~ ~ 
~<(<(. 
< :I w 

Z ...J~"­~ ,., 
.J i;;o"' 
L.L w:r"'lt 

J ~ ~re 
c'.l r-.<(~ 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically 0 messenger 0 
facsimile~ U.S. Mail on the 9\:) day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: \~~ 
Heidi Wyckoff 

[PROPOSED) ORDER RE UNOPPOSED MOTION TO 
EXTEND FILING DEADLINE FOR 716 TO OPPOSE PLAINTIFF"S MOTION TO COMPEL 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-I 5-05969Civil 

{ 10708-101-00299022;1} 
Page 2 of2 
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LAw OFFICES OF 

·· '' ,, tr· .4·.;··/~; ~~· o.·~- _., :J·,:.:..~r- -. 
IN THE SUPERIOR COURT FOR THE STATE OF AL~:S~1i's1Ri"ct· 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 
ZBl5 OCT 20 ftM 10: ~7 · 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

?'1 UNOPPOSED MOTION and MEMORANDUM TO 
EXTEND TIME FOR OPPOSITION TO 

716'S MOTION FOR RULING OF LAW PRECLUDING ADI'S 
CLAIMS FOR QUI TAM AND PUNITIVE DAMAGES 

Plaintiff, Alaska Building, Inc., moves for an extension of time until October 27, 

2015, to file its opposition to 7 l 6's Motion for Ruling of Law Precluding AB I's Claims for 

Qui Tam and Punitive Damages. The movant, Defendant 716 West Fourth Avenue LLC 

does not oppose this motion. 

Dated October 20, 2015. 

Ji mes B. Gottstein, ABA # 7811100 
omey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mail d a cop hereof and proposed Order to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. Gardner. 

JAMES B. GonsrnN Dated October 20, 2015. 
406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99901 

TELEPHONE 
1907) 274-7686 

FACSIMILE 
(907) 274-9493 
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IN THE SUPERIOR COURT FOR THE STATE1o'F~A1si6{ 

THIRD JUDICIAL DISTRICT AT ~~B~BE PH 3: ?c:; 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

, ., I 

;j\': _________ --

) Case No.: 3AN-15-05969 CI 
) 
) 
) 

______________ ) 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND FILING DEADLINE FOR 

716 TO OPPOSE PLAINTIFF'S MOTION TO COMPEL 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

1. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Filing Deadline for 716 to Oppose Plaintiffs Motion to Compel. I have personal 

knowledge of all facts described herein. 

2. The deadline to oppose Plaintiffs motion is 10/20/15. Plaintiff has 

< ~ agreed to allow Defendant to file an opposition by October 2 7, 2015. This matter was 

discussed, and agreed to, by the parties at Mr. Gottstein's deposition, which was 

{I 0708-101-00299020; I) Page I of2 
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conducted on 10/16/l 5 at Ashburn & Mason. The deposition has not yet concluded, and 

will commence again on October 23, 2015. 

3. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

Jeffrey W. Robinson 

NOTARY PUBLIC in and for Alaska 
My Commission Expires:__,,y'-'l....,l~---

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile Ii] U.S. Mail on the 2'D day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~\µ~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO 

EXTEND FILING DEADLINE FOR 7 I 6 TO OPPOSE PLAINTIFF'S MOTION TO COMPEL 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. JAN-I 5-05969Civil 

( 10708-101-00299020; I} 
Page 2 of2 
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_; , .:". r E Ci F :~ i 1_-. (:I' 1 - · · - r\ u 1 • 

IN THE SUPERIOR COURT FOR THE STATE of:i1ft.twsi0\CY" 
7i'IS ncT 2n p 

THIRD JUDICIAL DISTRICT AT ANC1il6RAGE fl :1: .?~ 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

··:r • _,· ... ... .. 
· ..... 

) Case No.: 3AN-15-05969 CI 
) 
) 
) 

______________ ) 

rr\ UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 
716 TO OPPOSE PLAINTIFF'S MOTION TO COMPEL 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves the court to extend the deadline by which it is to 

oppose Plaintiffs Motion to Compel. Plaintiff does not oppose this request. This 

motion is accompanied by the attached affidavit of counsel and proposed order. 

( 10708-101-00299018;1) 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

9',AJ --
By: __ _,c--_v_~---------­

Jeffrey W. Robinson 
Alaska Bar No. 0805038 

Page I of2 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile [k'.I' U.S. Mail on the 2.0 day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO OPPOSE PLAINTIFF'S MOTION TO COMPEL 

Alaska Building. Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
( 10708-101-00299018;1} Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STATE OF AUAS~5rn'ic1. 

THIRD JUDICIAL DISTRICT AT ANCHO~&£T 20 PM 3: /r... 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 
______________ ) 

Case No.: 3AN-15-05969 CI 

(AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND FILING DEADLINE FOR 716 TO OPPOSE 

PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 

ST A TE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Filing Deadline for 716 to Oppose Plaintiffs Motion for Preliminary Injunction. I have 

personal knowledge of all facts described herein. 

2. The deadline to oppose Plaintiffs motion is 10/20/15. Plaintiff has 

agreed to allow Defendant to file an opposition by October 27, 2015. This matter was 

discussed, and agreed to, by the parties at Mr. Gottstein's deposition, which was 

( I 0708-101-00299009; I } Page I of2 
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conducted on 10/16115 at Ashburn & Mason. The deposition has not yet concluded, and 

will commence again on October 23, 2015. 

3. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA YETH NA GHT . 

.. , Jeffrey W.. obinson 
~ ,,,, 

_Jo-':\ f>... WYe;,''••,, 
s~~Kl~E:b·A~,,SWORN to before me this g_a day of October, 2015. 

{;: { ~~.':y \ ~~ \;1tili Q. ~ 
~'"":<.fl PusL\V "': : ~ 
~ c;; • •• .;, 0;.: • .- J NOT ARY PUBLIC in and for Alaska 
'-::.·? ;>-· - \.I"· a \,~~~~~.: ~:·,::~-~~~~· - My Commission Expires: \(\ \ otCiS 

'\ ~- \ .. • .. ·.· .... 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the ?JQ::_ day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: IM~dlr 
Heidi WYCkO 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 
716 TO OPPOSE PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. aL 3AN-15-05969Civil 

( 10708-IOl-()0299009; I} 
Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STATE-6R!~_tA§ff~-~\1' 

THIRD JUDICIAL DISTRICT AT ANaHORAGE PH 3: 2h 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~-~--~--~--~~) 

Case No.: 3AN-l 5-05969 CI 

f UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 
716 TO OPPOSE PLAINTIFF'S 

MOTION FOR PRELIMINARY INJUNCTION 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves the court to extend the deadline by which it is to 

oppose Plaintiffs Motion for Preliminary Injunction. Plaintiff does not oppose this 

request. This motion is accompanied by the attached affidavit of counsel and proposed 

order. 

DATED: /{)-f q- }_) 

{ I 0708-10 t --00299008; I } 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:----=~------­
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile [jJ U.S. Mail on the ~O day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO OPPOSE PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
( I 0708-101-00299008; I } Page 2 of2 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277- I 900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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IN THE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-I 5-05969CI 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION AND 
MEMORANDUM IN SUPPORT OF REQUEST FOR ENTITLEMENT TO 

ATTORNEYS' FEES AND COSTS 

Pursuant to Civil Rules 68, 79, and 82, Defendant Legislative Affairs Agency 

("LAA"), requests a finding that it is the prevailing party with respect to the property 

damage claim raised against it by Plain ti ff Alaska Building, Inc. ("ABI"). This Court 

severed the original lawsuit so that ABI would proceed separately on his property 

damage claim and his claim regarding the alleged illegality of the procurement process 

LAA 'S MOTION AND MEMORANDUM IN SUPPORT OF ENTITLEMENT TO FEES AND COSTS 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of 5 
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• • 
for the extension of the lease of the Legislative Information Office building (the "LIO 

Lease"). The latter issue remains pending with this Court. The property damage issue is 

now the subject of a separate lawsuit filed by ABI against other defendants. Because 

ABI abandoned its property damage claim against LAA, LAA is the prevailing party with 

respect to that severed claim and is entitled to "prevailing party" status. 

I. FACTS 

ABI filed this lawsuit on March 31, 2015. ABI challenged the legality of the LIO 

Lease in Count 1 and alleged that certain other defendants had caused property damage to 

a shared party wall in Count 2. On May 27, LAA moved to sever the two claims because 

they involved different parties and wholly different claims. In response, ABI filed an 

amended complaint on June 8, adding LAA as a defendant to the property damage claim 

in Count 2. 

During briefing on the motion to sever (as well as LAA's motion to dismiss for 

lack of standing), LAA argued that ABI's amended complaint was a futile attempt to 

impose negligence liability on a lessee for the conduct of others. 1 On August 20, this 

Court granted LAA's motion to sever the claims and ordered that the property damage 

claim must proceed, if at all, in a new lawsuit. 

LAA recently learned that ABI has, in fact, filed a new lawsuit concerning its 

alleged property damage claim (which had previously been addressed in Count 2 of the 

amended complaint). That case is Alaska Building, Inc. v. Pfeffer Development LLC, 

1 See LAA's Reply in Support of Motion to Dismiss or Sever Claims for Misjoinder at 4-
8 (filed June 19, 2015). 

LAA'S MOTION AND MEMORANDUM IN SUPPORT OF ENTITLEMENT TO FEES AND COSTS 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE. LLC. et al., Case No. 3AN-15-05969CI 
Page 2 of 5 
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• • 
3AN-l 5-09785CI, which is currently before Judge Guidi. LAA is not a named defendant 

in that case. 2 

II. ARGUMENT 

ABI was required, under the Civil Rules, to bring his two-count claim as two 

separate actions, as held by this Court in its August 20 order. ABI amended its complaint 

to add a property damage claim against LAA and then, in the face of LAA's arguments 

explaining why LAA could not be liable for ABI's alleged property damage, ABI 

abandoned that claim. ABI functionally dismissed its property damage case against LAA 

by not including LAA as a defendant in the new lawsuit. LAA is the prevailing party 

with respect to the property damage lawsuit because ABI abandoned its claim against 

LAA. 

Civil Rules 68 and 82(a) allow LAA to recover an award of attorneys' fees as the 

prevailing party in this case. LAA prevailed on the main issue of property damage in that 

action because LAA obtained the requested relief and obtained dismissal of AB I's claim 

in its entirety. See Progressive Corp. v. Peter, 195 P .3d I 083, I 092 (Alaska 2008) ("The 

prevailing party is the one who successfully prosecuted or defended against the action, 

the one who is successful on the 'main issue' of the action and in whose favor the 

2 Ordinarily LAA would seek its "prevailing party" fees in the lawsuit in which the claim 
was pending. But LAA was never a named defendant in the new lawsuit before Judge 
Guidi. In an effort to resolve this procedural limbo, LAA has filed its motion with this 
Court since the Court oversaw the amended claim that added LAA as a defendant for 
Count 2 and ordered the case severed. LAA sought the Court's guidance on this issue 
during the September 15 status hearing and understood that the Court would entertain a 
motion regarding "prevailing party" status once it was determined whether ABI was 
proceeding with its separate property damage lawsuit. 

LAA'S MOTION AND MEMORANDUM IN SUPPORT OF ENTITLEMENT TO FEES AND COSTS 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page 3 of 5 

000479



• • 
decision or verdict is rendered and the judgment entered." (internal quotation omitted)). 

LAA successfully defended against the action and prevailed on the main issue of the 

action. 

Because of the odd procedural posture of this case, LAA currently· only seeks an 

order finding that it is the prevailing party with respect to the separate property damage 

lawsuit. The ultimate question of how much LAA may be entitled to receive for 

attorneys' fees and costs can await the final resolution of this case since there is likely to 

be a subsequent "prevailing party" finding on the separate LIO Lease issue. If LAA 

prevails with respect to that issue as well, then it will seek fees under Rules 68 or 82 as to 

both issues at the same time. If ABI prevails, then the two fee awards will offset one 

another to some extent. 

III. CONCLUSION 

For the foregoing reasons, LAA seeks a finding that it is the prevailing party with 

respect to the property damage claim (which was originally Count 2 in the first amended 

complaint). 

DATED: October I 5, 2015. 

STOEL RIVES LLI' 

EVI 
( a Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

LAA'S MOTION AND MEMORANDUM IN SUPPORT OF ENTITLEMENT TO FEES AND COSTS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page 4 of 5 
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CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October 15, 2015, a true and correct copy of the foregoing was 
served on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

that this document was substantively produced in Times New Roman 13, 
ith ska Appellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 

80124582.1 0081622-00003 

LAA'S MOTION AND MEMORANDUM IN SUPPORT OF ENTITLEMENT TO f-EES AND COSTS 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN- I 5-05969CI 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

.: '. 
• ' ••• i...:._ ~ _' 

i.} 1 /; .. r\1 ~! (:; ~~ ~~, ,~r~ .. '~. 
IN THE SUPERIOR COURT FOR THE STATE OF ALA:SKA1 

..... ' 

THIRD JUDICIAL DISTRICT, AT.ANCH<Pc~Jelf-7 PM I: 3 3 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 
Case No. 3AN-15-05969CI 

ERRATA Re: 
MOTION TO COMPEL RESPONSES TO PLAINTIFF'S 
FIRST REQUESTS FOR PRODUCTION TO 716 WEST 

FOURTH A VENUE LLC 

At footnote 1 of Alaska Building, Inc.'s Memorandum in Support of Motion to 

Compel Responses to Plaintiffs First Requests for Production to 716 West Fourth A venue 

LLC, filed October 6, 2015, the citation of the Pacific Reporter for Lee v. State is incorrect. 

The correct citation is 141 P.3d 342. 

Dated October 7, 2015. 

/ 

the error. 

. Gottstein, ABA # 7811100 
A:tthi:rreey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a co y hereof to Kevin M. Cuddy and Jeffrey 
W. Robinson/Eva R. Gardner. 

•08 G STREET. su1TE 208 Dated October 7, 2015. 
ANCHORAGE, ALASKA 

99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274·9493 

000482
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LAW OFFICES OF 

jAMES B. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99S01 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274-9493 

• 
IN THE SUPERIOR COURT FOR THE STATE O~~~cr 

THIRD JUDICIAL DISTRICT, AT ANCHORA<ffT 0 6 2015 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

CERTIFICATE OF SERVICE 

I hereby certify that on this date I mailed a copy of: 

1. Notice of Absence, 

2. Motion for Preliminary Injunction, 

3. Memorandum in Support of Motion for Preliminary Injunction, 

4. Affidavit of Larry Norene, 

5. (Proposed) Order Granting Motion for Preliminary Injunction, 

6. Motion to Compel Responses to Plaintiffs First Requests for Production to 716 
West Fourth Avenue LLC, 

7. Civil Rule 37(d) Certificate, 

8. Memorandum in Support of Motion to Compel Responses to Plaintiffs First 
Requests for Production to 716 West Fourth Avenue LLC, 

9. (Proposed) Order Granting Motion to Compel Responses to Plaintiffs First 
Requests for Production to 716 West Fourth Avenue LLC, and 

10. this Certificate of Service, to: 

Certificate of Service Page 1 

000483
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LAW OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7886 

FACSIMILE 
(907) 274-9493 

• 
Jeffrey W. Robinson/ 
Eva R. Gardner 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Dated: October 6, 2015 

Certificate of Service 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Page2 
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LAW OFFICES OF 

}AMES 8. GOTTSTEIN 

408 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99901 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(9071 274·9493 

IN THE SUPERIOR COURT FOR THE STATE OF AL~lnttierr1a1r_...~ 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE FAJ.ASKA.11tJR~~cr 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF ABSENCE 
(November 19, 2015-December 7, 2015 

ocr OB 2015 
B)' Ciertc Of 11Je T lfaJ Courts 

---------=DepUfy 

PLEASE TAKE NOTICE that from November 19, 2015, through December 7, 

2015, James B. Gottstein, attorney for Plaintiff Alaska Building, Inc., will be out of state 

and unavailable for any purposes, including but not limited to motions, discovery, and 

appearing in court and/or attending depositions, with the possible exception of telephonic 

or videoconferencing (i.e., Skype) participation. 

Dated October 6, 2015. 

;1 mes B. Gottstein, ABA # 7811100 
· mey for Plaintiff 
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LAW OFFICES OF 

}AMES B. GorrsTEIN 

408 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
89501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST ATE 0~-1)f,;,~SKA 
THIRD JUDICIAL DISTRICT, AT ANCHO~~therna1ea 

SfrA. 711. 'IJrts Ocr r~n fJ1s"fR1cr 
06 2015 

)) By~erria/Coi_.~ ALASKA BUILDING, INC., an Alaska ---:::is 
corporation, ) Depury 

Plaintiff ) 
) 

VS. ) 

) 
716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 

MEMORANDUM IN SUPPORT OF 
MOTION TO COMPEL RESPONSES TO PLAINTIFF'S 
FIRST REQUESTS FOR PRODUCTION TO 716 WEST 

FOURTH A VENUE LLC 

Plaintiff Alaska Building, Inc., has moved to compel responses to Plaintiffs First 

Requests for Production to 716 West Fourth Avenue LLC (Production Requests). Copies 

of the August 3, 2015, Production Requests and the September 3, 2015, responses by 716 

West Fourth Avenue LLC (716 LLC) are attached hereto as Exhibits A & B respectively. 

Filed contemporaneously herewith is counsel's Civil Rule 37(d) Certificate, Exhibits 1 & 2 

to which document the results of the parties conferring under Civil Rule 37(d). 

A. Overview 

Broadly speaking, 716 LLC's objections fall into three main categories: 

I. The requested documents are confidential and/or proprietary. 

000486



LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7688 

FACSIMILE 
(907) 274-9493 

2. The requested documents are protected by the attorney client privilege, work 

product doctrine. 

3. The requested documents are not relevant and not reasonably calculated to 

lead to the discovery of admissible evidence. 

With respect to No. 1, it is not proper to withhold documents on the grounds that 

they are confidential or proprietary. Lockwood v. Geico, 323 P.3d 691, 699-700 (Alaska 

2014). The proper procedure is to first try to negotiate a protective order under Civil Rule 

26(c), and failing that, to move for an appropriate protective order. Id. Alaska Building, 

Inc., invited 716 LLC to negotiate a protective order, but 716 LLC did not take it up on the 

offer. See, Exhibit l, page 1, and Exhibit 2 to Rule 37(d) Certificate. 

With respect to No. 2, Civil Rule 26(b)(5), expressly requires 716 LLC to provide 

sufficient information with respect to documents withheld on privilege grounds to enable 

the plaintiff to challenge any claims of privilege: 1 

(5) Claims of Privilege or Protection of Trial Preparation Materials. When a 
party withholds information otherwise discoverable under these rules by 
claiming that it is privileged or subject to protection as trial preparation 
material, the party shall make the claim expressly and shall describe the 
nature of the documents, communications, or things not produced or 
disclosed in a manner that, without revealing information itself privileged or 
protected, will enable other parties to assess the applicability of the privilege 
or protection. 

716 LLC has failed to do so. 

With respect to No. 3, in the main, the requested documents to which relevance 

objections apply pertain to the financial condition ofLLC. As the Supreme Court 

1 See, Lee v. State, 141 P3d. 232, n I of Appendix, adopted by reference, 141 P.3d. 351. 

Memorandum In Support of Motion 
to Compel 716 LLC Production Page2 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
1907) 274-9493 

reiterated in Lockwood, "the 'relevancy standard is to _!:>.e broadly construed at the discovery 

stage.' "2 The relevance is 716 LLC's ability to pay back money it receives under the LIO 

·Lease in excess of what is allowed under AS 36.30.083(a). Filed contemporaneously 

herewith is a motion for preliminary injunction primarily intended to prevent 716 LLC's 

owners from taking money out of the company, making it unavailable for repayment. 716 

LLC's financial condition is directly relevant to this pending motion. 

Alaska Building, Inc., will now go through each Request for Production, including 

716 LLC's objections, the current status and the relief requested under Civil Rule 37. 

B. Individual Requests for Production 

Request for Production No 1. 

Request for Production No. 1, is as follows: 

Please produce all loan applications and other documents relating to 
financing the New LIO Building, including without limitation, all projections 
and proformas and personal financial statements. This includes, without 
limitation, both interim or construction financing, and permanent financing 
and loans that were consummated and loans that were not, if any. 

Exhibit A, page 3 

716 LLC objected to this request for production on the grounds that the information 

is confidential and proprietary, and they are protected by the attorney client privilege,3 

work product doctrine, but produced 5 documents. Exhibit B, page 4-5. The produced 

documents did not include loan application(s), promissory note(s), guarantees, if any, 

projections or proformas, or personal financial statements. 716 LLC did not describe the 

2 323 P.3d at 699. 
3 716 LLC did not interpose a specific relevancy objection to this request. 

Memorandum In Support of Motion 
to Compel 716 LLC Production Page3 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7686 

FACSIMILE 
1907) 274-9493 

• 
nature of the documents not produced in a manner that would enable an assessment of the 

applicability of the claimed privilege(s). 

Therefore, Alaska Building, Inc., is requesting this Court compel production of all 

documents and other material responsive to Request for Production No. 1 not already 

produced. 4 With respect to claims of privilege, Alaska Building, Inc., requests 716 LLC 

be required to describe each document or other item withheld as follows: 

(a) The date of the document or other item;-
(b) The author or addressor of the document or other item; 
(c) The recipient or addressee of the document or other item; 
( d) The number of pages of the document; 
(e) The general subject matter of the document or other item; 
(t) Each person who sent, received and obtained copies of the document or other 

item; 
(g) A general description of the document or other item (i.e., letter, report, 

memoranda, audio or video recording); and 
(h) The basis of the privilege asserted with respect to the alleged grounds for non­

production of the document or other item. 

Request for Production No 2. 

Request for Production No. 2, is as follows: 

Please produce the financial records of 716 LLC, from January 1, 
2012. If the electronic accounting/bookkeeping records are kept in 
QuickBooks, please provide the QuickBooks file or a backup of it and any 
applicable password. If not, it would be preferable for counsel to confer and 
agree on a reasonably useable form, such as whether exporting to Microsoft 
Excel or Access is a viable option. Otherwise, they should be produced in 
word searchable Acrobat (PDF) format, and include without limitation (a) all 
registers (accounts), (b) income statements and balance sheets on an annual 
basis to the end of2014, and monthly thereafter, (c) check register, (d) 
general ledger, and ( e) listing of all real property assets. Initially your 
response is to include the time period from January l, 2012, through July 31, 

4 Alaska Building, Inc., believes a protective order is probably appropriate with respect to 
personal financial information. 

Memorandum Jn Support of Motion 
to Compel 716 LLC Production Page4 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 
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2015, and should be updated monthly by the 10th of each month for the prior 
month. This request does not include "backup" documentation, except as 
specifically requested in the following request. 

Exhibit A, page 3-4. 

716 LLC objected to this request for production on the grounds that the requested 

documents are confidential and proprietary and not relevant. No documents or other 

material was produced. Exhibit B, page 6. 

As set forth above, that documents may be confidential or proprietary is not a 

proper objection and the requested documents are directly relevant to the pending motion 

for preliminary injunction. Therefore, Alaska Building, Inc., is requesting this Court 

compel production of all documents and other material responsive to Request for 

Production No. 2. 

Request for Production No 3. 

Request for Production No. 3, is as follows: 

Please produce all documents relating to payments by 716 LLC to 
Robert Acree; Mount Trident, LLC; Mark Pfeffer; Mark E. Pfeffer Alaska 
Trust Utad 12/28/07; or Pfeffer Development, LLC; or any combination 
thereof. 

Exhibit A, page 4. 

716 LLC objected to this request for production on the grounds that the requested 

documents are confidential and proprietary and not relevant. No documents or other 

material was produced. Exhibit B, page 6. 

As set forth above, that documents may be confidential or proprietary is not a 

proper objection. The amount of money paid as rent under the LIO Lease that has and is 

Memorandum In Support of Motion 
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continuing to be paid to Messrs. Acree and Pfeffer and Mr. Pfeffer's trust is directly 

relevant to the pending motion for preliminary injunction. Therefore, Alaska Building, 

Inc., is requesting this Court compel production of all documents and other material 

responsive to Request for Production No. 3. 

Request for Production No 4. 

Request for Production No. 4, is as follows: 

Please produce all documents, including without limitation, e-mails, 
relating to 716 LLC leasing or potentially leasing space to the Legislative 
Affairs Agency for the Anchorage Legislative Information Office upon the 
expiration of the lease in effect on January I, 2010 and thereafter. This 
includes all documents pertaining to the LIO Lease, including without 
limitation, negotiation. 

Exhibit A, page 4-5 

716 LLC first objected on the grounds that it calls for "privileged internal 

documents." Exhibit B, page 7. This is not a proper objection. There is no privilege for 

internal documents. To the extent this is really an objection that the documents are 

confidential or proprietary, as set forth above, it is also not a proper objection. 

7 I 6 LLC next objected on the grounds that it is, 

unreasonable, overbroad, and unduly burdensome in light of the work 
product doctrine, and other privileges, including attorney-client privilege, 
protecting such internal documents from discovery. 

Id. It is important to note that this objection is not that the request is unreasonable, 

overbroad, and unduly burdensome per se, but instead that it is unreasonable, overbroad, 

and unduly burdensome in light of the various privileges claimed. This is thus a privilege 

LAW OFFICES OF 
JAMES 8 . GorrsTErN objection subject to the rule on making a proper privilege objection. 
408 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
99501 
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• 
However, to the extent the objection is interpreted to be that the request is 

unreasonable, overbroad, and unduly burdensome, it is not a proper objection. Civil Rule 

26(b )(2)(A)(i)-(ii) provides that Discovery may be limited by the court if it determines 

that: 

(i) the discovery sought is unreasonably cumulative or duplicative, or is 
obtainable from some other source that is more convenient, less burdensome, 
or less expensive; (ii) the party seeking discovery has had ample opportunity 
by discovery in the action to obtain the information sought; or (iii) the burden 
or expense of the proposed discovery outweighs its likely benefit, taking into 
account the needs of the case, the amount in controversy, the parties' 
resources, the importance of the issues at stake in the litigation, and the 
importance of the proposed discovery in resolving the issues. 

716 LLC has not attempted to make any showing under (i) that the requested material is 

unreasonably cumulative or duplicative or obtainable from a more convenient, less 

burdensome, or less expensive source. Similarly, 716 LLC has made no showing that 

Alaska Building, Inc., has had ample opportunity by discovery in this action to obtain the 

information sought. It has also failed to make a showing that the burden or expense 

outweighs it likely benefit. 

Alaska Building, Inc., does not believe any of the criteria for limiting discovery 

exist. With respect to both (i) & (ii), the Legislative Affairs Agency has provided certain 

material and Alaska Building, Inc., does not object to 716 LLC not providing duplicative 

discovery of this material. 

With respect to 716 LLC's privilege objections to Request for Production No. 4, it 

should be required to provide the information required by Civil Rule 26(b)(5), as set forth 

}AMES B. GOTTSTEIN above. 
406 G STREET. SUITE 206 
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716 LLC has promised to provide the requested e-mails by Friday, Octoberl6, 

2015, as well as the information required by Civil Rule 26(b)(5) for any claims of 

privilege, and Alaska Building, Inc., is requesting this be ordered by the Court. Otherwise, 

Alaska Building, Inc., is requesting this Court compel production of all documents and 

other material responsive to Request for Production No. 4. 

Request for Production No 5. 

Request for Production No. 5, is as follows: 

Please produce the operating agreement for 716 LLC, including all 
amendments and any other agreements pertaining to the operation and/or 
management of716 LLC. 

Exhibit A, page 5. 

716 LLC objected to this request for production on the grounds that it is 

confidential and proprietary, and that it is irrelevant and not likely to lead to admissible 

evidence. Exhibit B, page 8. As set forth above, that documents might be confidential and 

proprietary is not a proper basis to withhold discovery. 

With respect to relevancy, it appears there has been a change in control of 716 LLC 

and this is relevant to whether or not the lessee is the same, which is relevant to the issue 

of whether the LIO Lease extends a real property lease as required by AS 36.30.083(a). In 

addition, there may be indemnity or other types of agreements that allocate financial 

responsibility for the illegality of the LIO Lease. 

Therefore, Alaska Building, Inc., is requesting this Court compel production of all 

documents and other material responsive to Request for Production No. 5. 
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Request for Production No 6. 

Request for Production No. 6, is as follows: 

Please produce all documents relating to the LIO Lease complying 
with the requirement in AS 36.30.083(a) that it extend a real property lease. 

Exhibit A, page 5. 

716 LLC Objected to this Request for Production as follows: 

716 objects to this response because it is duplicative, and because any 
such documents would be in the possession and control of the LAA and not 
716 and would thus impose obligations upon 716 greater than those set forth 
in the Alaska Rules of Civil Procedure. 716 further objects, because under 
AS 36.30.083, the legislative council, rather than the landlord, has sole 
authority to extend real property leases. Under AS 36.30.020, the legislative 
council adopts and publishes procedures to govern procurement. Therefore, 
716 objects to any implicit legal characterization of the procurement process 
used to enter into this lease. Further, this request is also unduly burdensome 
to the extent it attempts to extend to 716 the scope of internal procurement 
documents that are exclusively within the possession, custody, or control of 
the LAA. 

Exhibit B, page 9 

First, Alaska Building, Inc., does not object to 716 LLC not producing duplicative 

discovery. Second, Alaska Building, Inc., is requesting material in 716 LLC's possession. 

If material is only in the Legislative Affairs Agency's possession, the request for 

production does not apply. 

Interestingly, the Legislative Affairs Agency produced a legal memo from in-house 

counsel for Pfeffer Development stating that the LIO Lease should be approved by the 

entire Legislature because it did not appear either AS 36.30.080 or AS 36.30.083(a) 
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stretched far enough to encompass the LIO Lease. Exhibit C, pages l, 2 & 5.5 Any other 

non-privileged material responsive to this request should be produced. Any objection to 

producing material because a privilege is claimed should include the information required 

by Civil Rule 26(b)(5) as set forth above. 

Therefore, Alaska Building, Inc., is requesting this Court compel production of all 

documents and other material responsive to Request for Production No. 6. 

Request for Production No 7. 

Request for Production No. 7, is as follows: 

Please produce all documents relating to opinions, estimates or 
determinations of the market rental value and/or value of the New LIO 
Building and/or leasing or purchasing space for the Anchorage Legislative 
Information Office from January 1, 2010, except for (a) that certain "Rental 
Value Appraisal Report Anchorage Legislative Information Office," by 
Waronzof Associates, submitted October 15, 2013, as of June l, 2014, a copy 
of which can be accessed by going to http://bit.ly/lMCkd93, and (b) that 
certain October 10, 2013, Report by the Alaska Housing Finance Corporation 
on the LIO Building Anchorage, Alaska, titled "Evaluation of Cost Estimate 
for Downtown Development," a copy of which can be accessed by going to 
http://bit.ly/lLV9MeW. This request includes communications with any and 
all persons regarding the market rental value of the New LIO Building, 
including without limitation during the planning phase and whether or not 
any opinion regarding the market rental value of the New LIO Building was 
formed or provided. In essence, this request is for all documents relating to 
the value or market rental value relating to leasing space by the Legislative 
Affairs Agency for the Anchorage Legislative Information Office after the 
expiration of the then existing lease. 

Exhibit A, page 6. 

5 This memo was transmitted to the Legislative Affairs Agency, thus waiving the attorney­
client privilege. 
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716 LLC objected on the grounds that the material was confidential and proprietary, 

but produced two appraisals that were circular in that the valuations were based on the 

income from the LIO Lease. Other valuations were not produced. Exhibit B, page 10. 

As set forth above, that material is confidential and proprietary is not a proper 

ground to withhold discovery. Therefore, Alaska Building, Inc., is requesting this Court 

compel production of all documents and other material responsive to Request for 

Production No. 6. 

Request for Production No 8. 

Request for Production No. 8, is as follows: 

Please produce all documents memorializing payments for costs under 
the LIO Lease for what is called renovations. In other words, this request is 
to obtain all cost records for construction of the space under the LIO Lease 
which the Legislative Affairs Agency occupied in January of 2015. This 
includes payments for project management to defendant Pfeffer Development 
LLC. 

Exhibit A, page 7 

716 LLC produced certain contractual documents, but objected to the balance as 

follows: 

716 objects to this request because it seeks information that is 
confidential and proprietary and protected by attorney-client privilege, work 
product doctrine, or any other applicable privilege. 716 further objects 
because this request is not reasonably calculated to lead to the discovery of 
admissible evidence and is not relevant to the subject matter of this 
proceeding. This request is also duplicative of the same request Plaintiff 
made to Pfeffer Development, LLC, the project manager of the LIO Project. 
It is also an objectionable request because it seeks the production of 
documents related to the business activities of third parties not named in 
Count One. 

•06 G sT•EET. su•TE 206 Exhibit B, page 11. 
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As set forth above, that material is confidential and proprietary is not a proper 

ground to withhold discovery. With respect to the claim of privilege, 716 LLC must 

include the information required by Civil Rule 26(b)(5) as set forth above. With respect to 

the argument that it is duplicative of the same request made to Pfeffer Development, LLC, 

attached hereto as Exhibit D, which is Pfeffer Development's responses to discovery 

wherein it did not produce any material on the grounds that the claims against it has been 

severed from this action. 

Therefore, Alaska Building, Inc., is requesting this Court compel production of all 

non-produced documents and other material responsive to Request for Production No. 8, 

subject to proper claims of privilege. 

C. Conclusion 

For the foregoing reasons, Alaska Building, Inc., respectfully requests the Court to 

grant its motion to compel discovery from defendant 716 West Fourth Avenue LLC. 

Dated October 6, 2015. 

Memorandum In Support of Motion 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

PLAINTIFF'S FIRST REQUESTS FOR PRODUCTION TO 
716 WEST FOURTH A VENUE LLC 

Pursuant to Civil Rule 34 Plaintiff Alaska Building, Inc., serves the following 

requests for production on the Defendant 716 West Fourth Avenue, LLC (716 LLC). 

Electronic production of hard-copy documents as word searchable Acrobat (PDF) 

files is preferred. Reasonably useable forms or formats for electronically stored 

information include (i) word searchable Acrobat (PDF) for written documents, (ii) jpeg or 

tiff for photographs or other images or graphics, (iii) MP3 for audio files, (iv) MPEG or 

MP4 for video files, and (v). pst (Outlook) or word searchable Acrobat for E-mails. 

Exhibit A, page 1 of 7 000498
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I. DEFINITIONS 

Unless the request conclusively indicates otherwise, the following definitions apply 

to the words used in these interrogatories: 

A. LIO Lease: The words "LIO Lease" refers to that certain document titled 
"Extension of Lease and Lease Amendment No. 3 Extension of Lease," a copy of 
which is attached as Exhibit l to the June 12, 2015, Affidavit in Support of 
Plaintiffs Motion for Partial Summary Judgment. 

B. New LIO Building. The term "New LIO Building," means the completed 
building under the LIO Lease. 

C. Document: The term "document" is defined to mean and include any and 
all graphic or physical representations, including without limitation all handwritten, 
typed or printed material, photographs, copies of all the foregoing, and 
electronically stored information within the meaning of Civil Rule 34(a), including 
e-mail. 

D. Relate: The words "relate" or "relating to" mean referring to, pertaining 
to, concerning, alluding to, responding to, connected with, commenting on, in 
respect of, about, regarding, discussing, showing, describing, mentioning, 
reflecting, analyzing, constituting, evidencing, or pertaining to, directly or 
indirectly, in whole or in part. 

II. CLAIMS OF PRIVILEGE: 

If any document(s) or other item(s) identified or requested herein are withheld for 

any reasons under a claim of privilege or any other claim, the particular document or other 

item(s) withheld are to be described as follows: 

(I) The date of the document or other item; 
(2) The author or addressor of the document or other item; 
(3) The recipient or addressee of the document or other item; 
(4) The number of pages of the document; 
(5) The general subject matter of the document or other item; 
(6) Each person who sent, received and obtained copies of the document or other 

item; 
(7) A general description of the document or other item (i.e., letter, report, 

memoranda, audio or video recording); and 

Plaintiff's First Requests 
for Production to 716 LLC Page2 
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(8) The basis of the privilege asserted with respect to the alleged grounds for non­
production of the document or other item. 

REQUEST FOR PRODUCTION NO. l. 

Please produce all loan applications and other documents relating to financing the 

New LIO Building, including without limitation, all projections and proformas and 

personal financial statements. This includes, without limitation, both interim or 

construction financing, and permanent financing and loans that were consummated and 

loans that were not, if any. 

RESPONSE 

REQUEST FOR PRODUCTION NO. 2. 

Please produce the financial records of716 LLC, from January I, 2012. Ifthe 

electronic accounting/bookkeeping records are kept in QuickBooks, please provide the 

QuickBooks file or a backup of it and any applicable password. If not, it would be 

preferable for counsel to confer and agree on a reasonably useable form, such as whether 

exporting to Microsoft Excel or Access is a viable option. Otherwise, they should be 

produced in word searchable Acrobat (PDF) format, and include without limitation (a) all 

I.Aw OFFrcES oF registers (accounts), (b) income statements and balance sheets on an annual. basis to the 
JAMES B. GOTTSTEIN 
A08 G STREET. SUITE zoe 

ANCHORAGE.ALASKA .....,, 
TELEPHONE 

1907• 27•·7e&e 

F'ACSIWILI! 
18071 37•·~93 
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end of2014, and monthly thereafter, (c) check register, (d) general ledger, and (e) listing 

of all real property assets. Initially your response is to include the time period from 

January l, 2012, through July 31, 2015, and should be updated monthly by the I 0th of 

each month for the prior month. This request does not include "backup" documentation, 

except as specifically requested in the following request. 

RESPONSE 

REQUEST FOR PRODUCTION NO. 3. 

Please produce all documents relating to payments by 716 LLC to Robert Acree; 

Mount Trident, LLC; Mark Pfeffer; Mark E. Pfeffer Alaska Trust Utad 12/28/07; or 

Pfeffer Development, LLC; or any combination thereof. 

RESPONSE 

REQUEST FOR PRODUCTION NO. 4. 

Please produce all documents, including without limitation, e-mails, relating to 716 

LLC leasing or potentially leasing space to the Legislative Affairs Agency for the 

Anchorage Legislative Information Office upon the expiration of the lease in effect on 

Plaintiffs First Requests 
for Production to 716 LLC Page4 
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January I, 20 IO and thereafter. This includes all documents pertaining to the LIO Lease, 

including without limitation, negotiation. 

RESPONSE 

REQUEST FOR PRODUCTION NO. 5. 

Please produce the operating agreement for 716 LLC, including all amendments and 

any other agreements pertaining to the operation and/or management of 716 LLC. 

RESPONSE 

REQUEST FOR PRODUCTION NO. 6. 

Please produce all documents relating to the LIO Lease complying with the 

requirement in AS 36.30.083(a) that it extend a real property lease. 

RESPONSE 

Plaintiffs First Requests 
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REQUEST FOR PRODUCTION NO. 7. 

Please produce all documents relating to opinions, estimates or determinations of 

the market rental value and/or value of the New LIO Building and/or leasing or purchasing 

space for the Anchorage Legislative Information Office from January I, 2010, except for 

(a) that certain "Rental Value Appraisal Report Anchorage Legislative Information 

Office," by Waronzof Associates, submitted October 15, 2013, as of June 1, 2014, a copy 

of which can be accessed by going to http://bit.ly/lMCkd93, and (b) that certain October 

10, 2013, Report by the Alaska Housing Finance Corporation on the LIO Building 

Anchorage, Alaska, titled "Evaluation of Cost Estimate for Downtown Development," a 

copy of which can be accessed by going to http://bit.ly/lLV9MeW. This request includes 

communications with any and all persons regarding the market rental value of the New 

LIO Building, including without limitation during the planning phase and whether or not 

any opinion regarding the market rental value of the New LIO Building was formed or 

provided. In essence, this request is for all documents relating to the value or market rental 

value relating to leasing space by the Legislative Affairs Agency for the Anchorage 

Legislative Information Office after the expiration of the then existing lease. 

RESPONSE 

Plaintiffs First Requests 
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REQUEST FOR PRODUCTION NO. 8. 

Please produce all documents memorializing payments for costs under the LIO 

Lease for what is called renovations. In other words, this request is to obtain all cost 

records for construction of the space under the LIO Lease which the Legislative Affairs 

Agency occupied in January of 2015. This includes payments for project management to 

defendant Pfeffer Development LLC. 

RESPONSE 

DATED: August 3, 2015. 

Law Offices of James B. Gottstein 

a es B. Gottstein, ABA # 7811100 
ttomey for Alaska Building, Inc. 

CERTIFICATE OF SERVICE 

I certify that on August 3, 2015, I hand delivered a copy hereofto Kevin M. Cuddy, 
Jeffrey W. Robinson/Eva R. Gardner, Blake Call, Daniel T. Quinn, and Cynthia L. Ducey, 
and mailed a copy to Mark Scheer. 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

RECEIVED 

SEP 8 2015 

BY: 

Case No.: JAN-15-05969 Civil 

716 WEST FOURTH A VENUE, LLC'S RESPONSES TO ALASKA BUILDING, 
INC. 'S FIRST REQUEST FOR PRODUCTION 

COMES NOW, Defendant, 716 West Fourth Avenue ("716 WEST" or 

"Defendant"), by and through counsel, Ashburn & Mason, P.C. and responds to 

Plaintifrs First Request for Production. 

PRELIMINARY STATEMENT 

Discovery in this case is not complete. As discovery proceeds, facts, 

information, evidence, documents, and things may be discovered which are not set forth 

in these responses, but which may be responsive to these discovery requests. The 

following responses are complete based on 716 WEST' s current knowledge, 

information and belief. Furthermore, these responses were prepared based on 716 

I I0708-IOHJ0281426;5 I Page I of 14 

Exhibit B, page 1 of 14 000505



WEST's good faith interpretation of the discovery requests and are subject to correction 

for inadvertent errors or omissions, if any. 

716 WEST reserves the right to refer to, conduct discovery with reference to, or 

offer into evidence at the time of hearing, any and all facts, evidence, documents and 

things developed during the course of discovery and hearing preparation, 

notwithstanding references to facts, evidence, documents and things provided herein. 

These responses are given without prejudice to subsequent revision or supplementation, 

including objections, based on any information, evidence and documentation which 

hereinafter may be discovered. 

GENERAL OBJECTIONS 

716 WEST expressly incorporates the following general objections as if set forth 

fully in response to each of the following individual discovery requests addressed in the 

specific objections section below, and any response below is made subject to and 

without waiving these objections: 

I. 716 WEST objects to the discovery requests to the extent they purport to 

impose requirements upon 716 WEST beyond those authorized by Alaska Rules of 

Civil Procedure 26, 33, and 34, and otherwise fail to comport with the Alaska rules. 

2. 716 WEST objects to requests for the production of documents, 

calculations, and analyses that do not exist. Under Alaska Civil Rule 34, parties are 

required to produce documents within their "possession, custody, or control." A 

document is not within a party's "possession, custody, or control" if it does not exist. 

716 WEST FOURTH A VENUE, LLC'S REsPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, UC, et. al. 3AN-1 S-05969Civil 
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3. 716 WEST objects to each and every discovery request insofar as they are 

vague, ambiguous, overly broad, unduly burdensome, or use terms that are subject to 

multiple interpretations but are not properly defined or explained for purposes of these 

discovery requests. 

4. 716 WEST objects to each and every discovery request insofar as they are 

not reasonably calculated to lead to the discovery of admissible evidence and are not 

relevant to the subject matter of this proceeding. 

5. 716 WEST objects to providing information to the extent that it is already 

a matter of public record, or to the extent it is obtainable from other sources that are 

more convenient and less burdensome, or are equally available to the Plaintiff. Plaintiff 

is not entitled to require other parties to gather information that is equally available and 

accessible to it. 

6. 716 WEST objects to each and every discovery request insofar as they 

seek documents or information protected by the attorney-client privilege or the work 

product privilege. Nothing contained in these responses is intended as, or shall in any 

way be deemed, a waiver of any such privilege or protection, or any other applicable 

privilege or doctrine. 

7. 716 WEST objects to the instructions contained in Plaintiffs discovery 

requests. In responding to the requests, 716 WEST will follow the standard discovery 

rules and practices for civil litigation in the Alaska courts. 716 WEST will produce 
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non-privileged documents that are within its own possession, custody or control of its 

respective officers, employees, representatives and attorneys. 

8. 716 WEST objects to production of any confidential documents or other 

information that could prejudice the business interests of716 WEST or of any party that 

may have provided the confidential information to 716 WEST. 

9. 716 WEST objects to the discovery requests insofar as certain requests are 

duplicative of other requests. 716 WEST will not undertake to produce more than one 

copy of any document that may be responsive to more than one request. 

REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 1: 

Please produce all loan applications and other documents relating to financing 

the New LIO Building, including without limitation, all projections and proformas and 

personal financial statements. This includes, without limitation, both interim or 

construction financing, and permanent financing and loans that were consummated and 

loans that were not, if any. 

RESPONSE: 716 objects to this request because it seeks information that is 

confidential and proprietary and seeks information and documents protected by the 

attorney client privilege, work product doctrine, or any other applicable privilege. 

Subject to and without waiver of the foregoing objections, including any and all general 

objections, 716 hereby produces the following documents in addition to other relevant 

documents produced in response to another Request: 
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• Northrim Bank terms and conditions letter to Mark Pfeffer, dated 9-10-13, 

Bates-stamped 716-000264 thru 716-000266. 

• 716 - Wells Fargo Commitment Letter, dated 11-29-13, Bates-stamped 

716-000267 thru 716-000271. 

• Everbank - Conditional Commitment Letter, dated 11-14-14, Bates-

stamped 716-000272 thru 716-000278. 

• Appraisal of716 West 4th Avenue prepared by Theodore Jensen, MAI of 

Reliant Appraisal for Kim St. John of EverBank, dated December 12, 

2014, Bates-stamped 716-000279 thru 716-000545. 

• Appraisal of 716 West 4th Avenue prepared by Theodore Jensen, MAI of 

Reliant Appraisal for Ms. Deatrice Swazer of Northrim Bank dated 

October 28, 2013, Bates-stamped (note in two parts)-Part One 716-

000546 thru 716-000715 and Part Two 716-000716 thru 716-000881. 

REQUEST FOR PRODUCTION NO. 2: 

Please produce the financial records of 716 LLC, from January 1, 2012. If the 

electronic accounting/bookkeeping records are kept in QuickBooks, please provide the 

QuickBooks file or a backup of it and any applicable password. If not, it would be 

preferable for counsel to confer and agree on a reasonably useable form, such as 

whether exporting to Microsoft Excel or Access is a viable option. Otherwise, they 

should be produced in word searchable Acrobat (PDF) format and include without 

limitation (a) all registers (accounts), (b) income statements and balance sheets on an 
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annual basis to the end of 2014, and monthly thereafter, (c) check register, (d) general 

ledger, and ( e) listing of all real property assets. Initially your response is to include the 

time period from January I, 2012 through July 31, 2015, and should be updated 

monthly by the 10th of each month for the prior month. This request does not include 

"backup" documentation, except as specifically requested in the following request. 

RESPONSE: In addition to the general objections set forth above, 716 objects 

to this request because it seeks information that is confidential and proprietary. 716 

further objects to this request because it calls for the production of documents that are 

irrelevant to this action and not reasonably calculated to lead to the discovery of 

admissible evidence in the instant action. 

REQUEST FOR PRODUCTION NO. 3: 

Please produce all documents relating to payments by 716 LLC to Robert Acree; 

Mount Trident, LLC; Mark Pfeffer; Mark E. Pfeffer Alaska Trust 12/28/07; or Pfeffer 

Development, LLC; or any combination thereof. 

RESPONSE: Incorporating all previous objections, 716 objects to this request 

because it seeks infonnation that is confidential and proprietary. 716 further objects to 

this request because it calls for the production of documents that are irrelevant to this 

action and not reasonably calculated to lead to the discovery of admissible evidence. 

REQUEST FOR PRODUCTION NO. 4: 

Please produce all documents, including without limitation, e-mails, relating to 

716 LLC leasing or potentially leasing space to the Legislative Affairs Agency for the 
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Anchorage Legislative Information Office upon the expiration of the lease in effect on 

January 1, 2010 and thereafter. This includes all documents pertaining to the LIO 

Lease, including without limitation, negotiation. 

RESPONSE: 716 objects to this request to the extent that it calls for production 

of privileged internal documents. Furthermore, the request for "all documents" relating 

to the expiration of the lease in effect on January 2, 2010 and thereafter is unreasonable, 

overbroad, and unduly burdensome in light of the work product doctrine, and other 

privileges, including attorney-client privilege, protecting such internal documents from 

discovery. The request is also ambiguous as it suggest that the lease entered into 

occurred upon expiration and 716 objects to any legal characterization of the events and 

facts leading up to the execution of the Lease in dispute. Searches for internal e-mails 

not privileged are ongoing and this response will be duly supplemented. Subject to and 

without waiver of the foregoing objections, including any and all general objections, 

716 hereby produces the following documents in addition to other relevant documents 

produced in response to another Request: 

• 2010 Lease Renewal 2, dated 10-11-10, Bates-stamped 716-000882-716-

000887 . 

• 2011 Lease Renewal 3, dated 4-13-11, Bates-stamped 716-000888 thru 

716-000893. 

• 2012-2013 Lease Renewal 4, dated 7-19-12, Bates-stamped 716-000894 

thru 716-000899. 
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• Extension of Lease and Lease Amendment No.3, dated 9-19-13, Bates-

stamped 716-000900 thru 716-001079. 

• Memorandum of Lease - Recorded, dated 10-7-13, Bates-stamped 716-

001080 thru 716-00 I 083. 

• Memorandum of Understanding between 716, the Legislative Affairs 

Agency ("LAA"), and Alaska Housing Finance Corporation ("AHFC") 

dated 2/18/14, Bates-stamped 716-001084 thru 716-001087. 

• LIO Presentation, Bates-stamped 716-001088 thru 716-001103. 

• September 18, 2013 email from Mark Pfeffer to Timothy Lowe, Mike 

Buller and Doc Crouse with Final Budget attached, Bate Stamped 716-

001256 thru 716-001258. 

REQUEST FOR PRODUCTION NO. 5: 

Please produce the operating agreement for 716 LLC, including all amendments 

and any other agreements pertaining to the operation and/or management of 716 LLC. 

RESPONSE: Incorporating all previous objections, 716 objects to this request 

because it seeks information that is confidential and proprietary. 716 further objects to 

this request because it calls for the production of documents that are irrelevant to this 

action and not reasonably calculated to lead to the discovery of admissible evidence. 

REQUEST FOR PRODUCTION NO. 6: 

Please produce all documents relating to the LIO Lease complying with the 

requirement in AS 36.30.083(a) that it extend a real property lease. 
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RESPONSE: 716 objects to this response because it is duplicative, and because 

any such documents would be in the possession and control of the LAA and not 716 and 

would thus impose obi igations upon 716 greater than those set forth in the Alaska Rules 

of Civil Procedure. 716 further objects, because under AS 36.30.083, the legislative 

council, rather than the landlord, has sole authority to extend real property leases. 

Under AS 36.30.020, the legislative council adopts and publishes procedures to govern 

procurement. Therefore, 716 objects to any implicit legal characterization of the 

procurement process used to enter into this lease. Further, this request is also unduly 

burdensome to the extent it attempts to extend to 716 the scope of internal procurement 

documents that are exclusively within the possession, custody, or control of the LAA. 

REQUEST FOR PRODUCTION NO. 7: 

Please produce all documents relating to opinions, estimates or determinations of 

the market rental value and/or value of the New LIO Building and/or leasing or 

purchasing space for the Anchorage Legislative Information Office from January 1, 

2010, except for (a) that certain "Rental Value Appraisal Report Anchorage Legislative 

Information Office," by Waronzof Associates, submitted October 15, 2013, as of June 

I, 2014, a copy of which can be accessed by going to http://bit.ly/IMCkd93, and (b) 

that certain October 10, 2013, Report by the Alaska Housing Finance Corporation on 

the LIO Building Anchorage, Alaska titled "Evaluation of Cost Estimate for Downtown 

Development,", a copy of which can be accessed by going to http://bit.ly/ILV9MeW. 

This request includes communications with any and all persons regarding the market 

716 WEST FOURTH A VENUE, LLC'S RESPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 

Alaska Building. Inc. vs. 716 West Fourth Avenue. LLC, et. al. 3AN-l 5-05969Civil 

110708-101--00281426;5) 
Page 9 of 14 

Exhibit B, page 9 of 14 
000513



l.i "' ~ ... z .... 
m 

0 
0 ...: 0 ..... .... - .... Vl 
UI 0 " < t: "' 0 
::> °' °' l Ill °' .. ~ ~ ~ 

0 "z51L 
~ ~ 
~ < < . 
<( l: .,; 

~ 
.J&;"-< ... 

.. a: ... 

.. 0 ... 

J ~ 0 .0 z ..... 
cQ ~ < "! 
I .... !:> 

°' Vl wl < I-

rent value of the New LIO Building, including without limitation during the planning 

phase and whether or not any opinion regarding the market rental value of the New LIO 

Building was formed or provided. In essence, this request is for all documents relating 

to the value or market rental value relating to leasing space by the Legislative Affairs 

Agency for the Anchorage Legislative Information Office after the expiration of the 

then existing lease. 

RESPONSE: 716 objects to this request because it seeks information that is 

confidential and proprietary. Subject to and without waiver of the foregoing objections, 

including any and all general objections, 716 has already produced, in response to 

Request for Production No. l, an appraisal of 716 West 4th Avenue prepared by 

Theodore Jensen, MAI of Reliant Appraisal for Kim St.John of EverBank, dated 

December 12, 2014, previously attached as Bates-stamped 716-000279 thru 716-

0005454. 

REQUEST FOR PRODUCTION NO. 8: 

Please produce all document memorializing payments for costs under the LIO 

Lease for what is called renovations. In other words, this request is to obtain all cost 

records for construction of the space under the LIO Lease which the Legislative Affairs 

Agency occupied in January of 2015. This includes payments for project management 

to defendant Pfeffer Development, LLC . 
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RESPONSE: 

716 objects to this request because it seeks infonnation that is confidential and 

proprietary and protected by attorney-client privilege, work product doctrine, or any 

other applicable privilege. 716 further objects because this request is not reasonably 

calculated to lead to the discovery of admissible evidence and is not relevant to the 

subject matter of this proceeding. This request is also duplicative of the same request 

Plaintiff made to Pfeffer Development, LLC., the project manager of the LIO Project. It 

is also an objectionable request because it seeks the production of documents related to 

the business activities of third parties not named in Count One. 

Subject to and without waiver of the foregoing objections, including any and all 

general objections, 716 hereby produces the following documents in addition to other 

relevant documents produced in response to another Request: 

• Construction contract between 716 and Criterion General, Inc., including 

construction cost estimate, dated 11-11-13; Bates-stamped 716-001104 

thru 716-001156. 

• Criterion General Business License, Bate Stamped 716-001157 thru 716-

001159. 

• Criterion Payment and Perfonnance Bond, Bate Stamped 716-001160 thru 

716-001168. 

• Certificate of Liability Insurance, Bate Stamped 716-001169-716-1170; 
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• Certificate of Liability Insurance (Wells Fargo), Bate Stamped 716-

001171. 

• Certificate of Liability Insurance, Bate Stamped 716-001172 thru 716-

1177. 

• Criterion General Builders Risk, Bate Stamped 716-001178 thru 716-

001179. 

• Contractor Qualification Statement, Bate Stamped 716-001180 thru 716-

001186. 

• Change Order # l, Bate Stamped 716-001187 thru 716-00 1189. 

• Change Order #2, Bate Stamped 716-001190 thru 716-001192. 

• Change Order #3, Bate Stamped 716-001193 thru 716-001195. 

• Change Order #4, Bate Stamped 716-001196 thru 716-001207. 

• Certificate of Insurance, Bate Stamped 716-001208-716-001209. 

• LIO Change Order dated 12/30/14, Bate Stamped 716-001210 thru 716-

001221. 

• Kph Subcontract, Bate Stamped 716-001222 thru 716-001255 . 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: 
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CERTIFICATE OF SERVICE 

I certify that a copy of the fo~oing was served D electronically D messenger 
D facsimile~ U.S. Mail on the day of September 2015, on: 

James B. Gottslein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 9810 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan.Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By: 
Heidi Wyckoff 
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Juli Luck 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Follow Up Flag: 
Flag Status: 

Doug, 

(Johi\6Steiner<JStemer@PfefferDevelo11ment.com>) 
Thursday, July 18, 2013 12:03 PM 
LAA Legal 
'bob acree'; Mark Pfeffer; Heidi A. Wyckoff; Donald W. McClintock 
RE: LAA leases 
LIO Project Procurement Analysis dated 7-13-2013.docx 

Follow up 
Flagged 

Based on your concern as to any possible procurement implications of our transactional plan for the Anchorage 
LIO lease amendments, I prepared a memo with my analysis of that issue. a have been authorized to release it) 
(fu:you, as we thought it might be helQful to you, as well.) 

I look forward to talking through whatever issues may yet need to be resolved. 

John L. Steiner 

Project Director and Counsel 

Pfeffer Development. LLC 
Commercial Real Estate Developers 
425 G Street, Suite 210 I Anchorage, Alaska 99501 
p 907.646.4644 I f907.646.4655 
d 907.770.43061c907.382.2300 

This email may contain confidential or attorney-client privileged information and is in any case confidential. If 
you are not the intended recipient of this email please notify the sender then delete it permanently. 

From: Donald W. McClintock [mailto:dwm@anchorlaw.com] 
Sent: Friday, July 12, 2013 12:53 PM 
To: LAA Legal 
Cc: 'bob acree'; Mark Pfeffer; John L. Steiner; Heidi A. Wyckoff 
Subject: LAA leases 
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Doug, 

Per our conversation today, please find attached draft leases for 716 W. 4th extension and the material 
amendment to add 712 W. 4th and renovate. 

I also attach the analysis on how the extension rent was set under the BOY delivered to Representative Hawker. 

As noted, there are business issues that you need to confirm with your clients, but we also stand by to address 
the various boilerplate clauses. Note, we tried to anticipate from your existing lease structure some of the 
clauses you would expect to see and obviously are receptive to adding others we may have missed. A lot of the 
technical detail that are in your leases will be in the plans and specifications in this deal, which we will both 
have to see once the AHFC and architectural process is complete. 

I look forward to working these through with you. Enjoy the weekend; we are enjoying a blue bird summer day 
in Anchorage. 

Don 

Donald W. McClintock 

Ashburn & Mason, P.C. 

1227 W. 9th Ave. Ste. 200 

Anchorage, AK 99501 

(907) 276-4331 (voice) 

(907) 277-8235 (fax) 

www.anchorlaw.com 

This transmission is intended only for the use of the individual or entity to which it is addressed and may 
contain information that is privileged and confidential. If the reader of this message is not the intended 
recipient, you are hereby notified that any disclosure, distribution or copying of this information is strictly 
prohibited. If you have received this transmission in error, please notify us immediately by return e-mail and 
delete this message and destroy any printed copies. This communication is covered by the Electronic 
Communications Privacy Act, 18 U.S.C. 2510-2521. Your cooperation is appreciated. 
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Legislative Information Office Project Procurement Analysis 
OOhn Steiner, Project Director and Counsel) 
July 13, 2013 

Executive Summary 

II do not believe the QrOQosedAiiChorage Legislative Information Office(ITOflease extension) 
le.!!.Q_Qotential Qroject Qian is subject to any reasonable issue as to its comi:>liance with aQQlicable) 
li:irocurement rules.1 Indeed, I believe the proposed plan to be the most legally defensible 
manner in which to implement the intent of the Legislative Council. 

Outline of Lease Extension and Potential Project Plan 

The plan is to first execute a ten-year extension of the existing lease for the existing leased 
space in its existing condition at a rate not more than 90% of market value as shown in a 
broker's opinion of value or appraisal. This extension would secure ongoing space after May 
31, 2014 at a price statutorily deemed fair, but without committing the legislature to any major 
enlargement or cost increase. 

!Next, a material amenament to the extended-lease(lnfheformof a restated-leasedocumentD 
~i:irovide for enlargement, renovation and lease rate adjustment, but rather than the) 
!legislative Council chair assuming that he and the Legislative Council i:iossess the authorityJQi) 
(that scope of chang~, it will be made exi:iressl'r' subject to legislative ai:ii:iroval under) 
(AS 36.30.080.) 

Reflecting the Legislative Council chairman's confidence that the legislature will, indeed, 
approve the proposed enlargement and renovation, and to allow planning and design to 
proceed so work can be accomplished while the legislature is in Juneau for the up-coming 
legislative session, an independently and immediately valid provision of the lease restatement 
will authorize such planning and design to proceed pending legislative approval, with a lump 
sum cost approved by AHFC to be payable from funds previously appropriated for Legislative 
Council use. 

Analysis of Legislatlve Councll Authorization 

The first step of the plan is to implement the lease extension authorized by the first motion at 
the June 7, 2013 meeting of the Legislative Council: 

MOTION - LEASE EXTENSION: I move that Legislative Council authorize the 
chairman to negotiate all the terms and conditions necessary to extend Lease 
2004-024411-0 pursuant to AS 36.30.083(a); 

AS 36.30.083(a) provides in relevant part: 

L
2146 
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(a) Notwithstanding any other prov1s1on of this chapter, ... the legislative 
council ... may extend a real property lease that is entered into under this 
chapter for up to 10 years if a minimum cost savings of at least 10 percent below 
the market rental value of the real property at the time of the extension would 
be achieved on the rent due under the lease. The market rental value must be 
established by a real estate broker's opinion of the rental value or by an 
appraisal of the rental value. 

The motion set out above authorizes exactly what AS 36.30.083(a) appears to contemplate: an 
extension of up to ten years of the existing lease for the existing leased space in its existing 
condition at a rate not more than 90% of market value as shown in a broker's opinion of value 
or appraisal. Nothing in the motion, or for that matter in AS 36.30.083(a), suggests an 
expectation, contemplation, or even authority for the Legislative Council to double the area 
leased or total lease cost immediately before or in conjunction with an extension under that 
statute. (ACCOfdmg[y;tlle"asTs" extension will comP-Iy_Qrecisely with the Legislative Council andl 
lstatutoiy authorizations.) 

The second step of the plan is to conditionally execute the lease modification authorized by the 
third motion at the June 7, 2013 meeting of the Legislative Council: 

MOTION - AUTHORIZE MATERIAL AMENDMENTS TO LEASE: I move that 
Legislative Council authorize the chairman to negotiate amendments to lease 
2004-024411-0 by mutual agreement with the Lessor to remove the limitation of 
amending a lease that amounts to a material modification in paragraph 42; and 
to include 712 West Fourth Avenue, with other terms and conditions necessary 
to accommodate renovations, (not to exceed the estimated cost of a similarly) 
~' located and aQQOrtioned newly constructed building as determined by~ 
(Alaska Housing Finance CorQoration.) 

The restated lease document will accomplish everything authorized in the above motion. 
Although the Legislative Council gave broad authority to its chairman in this motion, the scope 
of proposed changes is so great that\it seems imQrudent to assume that the Legislative Councill 
(itself has the authority to authorize the modification without full legislative aQQroval under) 
(AS 36.30.080.) 

That the plan is consistent with the actions taken by the Legislative Council is supported by the 
requirement that the renovations "not ... exceed the estimated cost of a similarly sized, 
located and apportioned newly constructed building as determined by the Alaska Housing 
Finance Corporation." \Not onl'l does this language Qrovide a test of reasonable cost for the) 
(renovations indej)endent of the 90% of market value standard under AS 36.30.083(a), but if the) 
(latter standard were meant to aQQl'l to the lease rate for the renovated SQace, there would be) 
(no reason to include a renovation cost limit at alD 
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Procurement Analysis 

The Legislative Council is not subject to any requirement for competitive lease procurement 
except to the extent it has imposed the restriction on itself. As such, the Legislative Council's 
change to its Procurement Procedures should be effective in opting to allow noncompetitive 
modification of a lease. 

.. ..... 
Under AS 36.30.850(5), the Alaska Procurement Code does not apply to "acquisitions or 
disposals of real property or interest in real property, except as provided in AS 36.30.080 and 
36.30.085." (emphasis added). One may question whether a lease is an exempted interest in 
real property, but analysis of the Procurement Code eliminates all doubt. A lease is clearly an 
interest in real property, exempt from the Procurement Code except as stated in 
AS 36.30.850(5). 

AS 36.30.080 and AS 36.30.085 deal expressly with leasing. Although the latter includes 
possible acquisition of title, the former does not. The logical and necessary import of inclusion 
of an exception for AS 36.30.080 in the general exclusion for "acquisitions or disposals of real 
property or interest in real property," is that the leasing activity covered by AS 36.30.080 !! 
acquisition of an interest in real property. 

Importantly, however, the exception under AS 36.30.850(5) does not state that Legislative 
Council leasing is generally subject to all provisions of the Procurement Code; rather Legislative 
Council enjoys the same exclusion for leasing as for any other acquisition of an interest in real 
property "except as provided in AS 36.30.080 and AS 36.30.085" (emphasis added). So only the 
specific requirements of those statutes apply. 

AS 36.30.0SO(a) makes some leasing-by the Department of Administration for "the state or an 
agency''-"subject to compliance with the [competitive procurement] requirements of [the 
Procurement Code]." But the Legislative Council is not "the state or an agency'' for which the 
Department of Administration leases space. Rather, under AS 36.30.990(1) "agency" "means a 
department, institution, board, commission, division, authority, public corporation, the Alaska 
Pioneers' Home, the Alaska Veterans' Home, or other administrative unit of the executive 
branch of state government.'~ (emphasis added). 

Clearly, neither the 
executive branch. 
36.30.080(c). 

Legislature nor the Legislative Council is an administrative unit of the 
The Legislative Council leases space for the Legislature under AS 

So although it is true that leasing space for state agency use generally falls subject to 
competition under the Procurement Code, that is not the case for leasing by the Legislative 
Council. 

AS 36.30.0SO(c) applies to the Legislative Council, but it does not reincorporate the 
Procurement Code. Rather, it requires notice to the legislature, and legislative approval (which 

L
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may be satisfied by appropriation of the first year's rent) if the annual rent is expected to 
"exceed $500,000, or with total lease payments that exceed $2,500,000 for the full term of the 
lease, including any renewal options that are defined in the lease." It further expressly states 
that 

"the legislative council ... may not enter into or renew a lease of real property 

(1) requiring notice under this subsection unless the proposed lease or renewal of a 
lease has been approved by the legislature by law; an appropriation for the rent payable 
during the initial period of the lease or the initial period of lease renewal constitutes 
approval of the proposed lease or renewal of a lease for purposes of this paragraph; 

(2) under this subsection if the total of all optional renewal periods provided for in the 
lease exceeds the original term of the lease exclusive of the total period of all renewal 
options." 

Thus, AS 36.30.0BO{c) does not re-inject a competition requirement for legislative leasing. The 
statutory expectation is legislative approval, not competition. The general principal is that just 
as no appropriation, direct legislative grant or other legislative action is required to be based 
upon a formal competitive process, the legislature is free to act on its own leasing by law 
without any other procurement process. 

The reimbursement of planning and design work may appropriately be covered as a term of an 
exempt lease, as a material modification under Alaska Legislative Procurement Procedures 
Section 040(a) or (d), inasmuch as the Lessor is making that material modification of the lease a 
requirement to submit the larger modification (that includes a schedule for proposed 
renovations requiring the planning and design to proceed) for legislative approval. 

lllmits of AS 36.30.083(~) Authorirt) 

It is worth a brief additional note as to the risk of seeking to avoid legislative approval under AS 
36.30.083(a) based on a renovated lease rate 10% below market rent, even if that were feasible 
as a business matter because of the enforced 10 year term. [For the Legislative Council to) 
@!fu!riQt to accomQlish redeveloQment and an associated change in rent (increasing both the) 
ll!Qace leased and the rent Qer sguare foot) under AS 36.30.083(a) would seem much more likely) 
(to be seen as an end-run around the statuto!Y reguirement for full legislative aQQiiri@!!l The 
current proposal as mapped by the Legislative Council motions to extend "as-is" and explicitly 
(Qresent the restated lease for legislative aQ~ addresses the requirements of the Code 
more directly. (That way there can be no allegation that the amendment is beyond merely) 
("material''-but so changes the amount and nature of the SQace leased that for QUrQoses of) 
~gislative aQQroval it should be treated as a new and different lease and not just a lease) 
(extension allowable under AS 36.30.083(!.!lJ 

L
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Alaska Legislative Procurement Procedures 

One might inquire as to the implications of Alaska Legislative Procurement Procedures Section 
033 (LIMITED COMPETITION PROCUREMENTS), which addresses procurement of "supplies" not 
exceeding $50,000, and expressly "includes a space lease" for no more than $50,000 or for no 
more than 3,000 square feet. The inclusion of leased space within the definition of "supplies" 
may derive from the Procurement Code's definition of "supplies" under AS 36.30.990(24}, to 
include "privately owned real property leased for the use of agencies, such as office space, but 
does not include the acquisition or disposition of other interests in land" (emphasis added}. As 
previously noted, because the legislature is not an "agency," its leases do not fall within the 
statutory definition of "supplies." Hence the Legislative Procurement Procedure that seems to 
consider a small lease a "supply" is not compelled by statute. 

Similarly, the new material amendment language of Section 040(d} addresses lease extension in 
the context of a Procurement Procedure Section regarding exemption from standard 
procurement by formal solicitation and low bid. Thus, even though legislative leasing appears 
to be exempt from the Procurement Code as a matter of statute, the Legislative Council has 
arguably committed to competition in most cases under its own procedures. 

But the new material amendment provision under Section 040(d} of the Legislative 
Procurement Procedures lifts whatever self-imposed issue there may be relating to competition 
under those Procedures. And the Legislative Council imposed no limitation on the terms that 
can be modified under Section 040(d} given legitimate findings by the chair of the Council. All 
that remains is any legislative approval that may be required by AS 36.30.080. Our plan calls for 
precisely such approval. 

L
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DELANE:Y WILES, INC. 

SUITE AOO 

REC!?FVED 

SEP 3 2015 

BY: 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an 
Alaska Corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., 
d/b/a KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. Case No. 3AN-15-05969 CI 

RESPONSE TO PLAINTIFF'S FIRST REQUESTS FOR 
PRODUCTION TO PFEFFER DEVELOPMENT, LLC 

Defendant PFEFFER DEVELOPMENT, LLC, by and through the law 

firm of Delaney Wiles, Inc., hereby responds to "Plaintiff's 

First Requests for Production to Pfeffer Development, LLC" as 

follows: 

REQUEST FOR PRODUCTION NO. 1. 

Please produce all documents, from January 1, 2008, 

forward, including without limitation, e-mails, relating to 

providing ·space to the Legislative Affairs Agency for the 

Anchorage Legislative Information Office when the Legislative 

•oo•wuT>u••ENu• Affairs Agency's then current lease terminated. This request 
ANCHORAGE, ALASKA 

89501 

(907J 27B·3!!i8 I 

FAX 1907) 277·1331 Alaska Building, Inc. v. 716 r>'. 4'" Ave., LLC, et al. Case No. JAN-15-05969 CI 
_Response to Plaintiff's 1st RcP to Pfeffer Development, LLC Page 1 of 6 
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DELANEY WILES, INC. 

sum .-oo 
IOfn WEST a. AVIENUIE 

ANCHORAGE. ALASKA ...... 
(1107) 27'0-SS81 

P'AX (007) 277·1331 

·-

encompasses all efforts relating to providing space for the 

Anchorage Legislative Information Office upon the expiration of 

the then existing lease. By way of illustration, this request 

includes without limitation all responsive documents related to 

the building at 9th and I Street in Anchorage that was 

ultimately renovated and occupied by NANA, Inc. This request 

includes all responsive documents relating to the LIO Lease, 

including without limitation, negotiations with the Legislative 

Affairs Agency and/or any agents or representatives thereof, 

specifically including Rep. Mike Hawker. 

RESPONSE: Objection, not relevant nor reasonably calculated 

to lead to discoverable information. The court has severed all 

claims regarding the LIO from the property damage claim; 

therefore, none of the information sought in Request for 

Production No. 1 is relevant. 

REQUEST FOR PRODUCTION NO. 2. 

Please produce all documents relatin_g to the LIO Lease 

complying with the requirement in AS 36.30.083(a) that it extend 

a real property lease. 

RESPONSE: Objection, not relevant nor reasonably calculated 

to lead to discoverable information. The court has severed all 

claims regarding the LIO from the property damage claim; 

Alaska Building, Inc. v. 716 W. 4<h Ave., LLC, et al. Case No. 3AN-15-05969 CI 
Response to Plaintiff's 1st RFP to Pfeffer Development, LLC Page 2 of 6 
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DELANEY WILES, INC. 

SUITE .-00 

100'7 WEST 3-• AVENUE 

ANCHORAGE, ALASKA 

""""' (907) 279-3D81 

F.u: C807J 277·1331 

therefore, none of the information sought in Request for 

Production No. 2 is relevant. 

REQUEST FOR PRODUCTION NO. 3. 

Please produce all documents relating to opinions, 

estimates or determinations of the market rental value and/or 

value of the New LIO Building and/or leasing or purchasing space 

by the Anchorage Legislative Information Office from January 1, 

2010, except for (a) that certain "Rental Value Appraisal Report 

Anchorage Legislative Information Office," by Waronzof 

Associates, submitted October 15, 2013, as of June 1, 2014, a 

copy of which can be accessed by going to http://bit.ly/lMCkd93, 

and (b) that certain October 10, 2013, Report by the Alaska 

Housing Finance Corporation on the LIO Building Anchorage, 

Alaska, titled ''Evaluation of Cost Estimate for Downtown 

Development," a copy of which can be accessed by going to 

http://bit.ly/1LV9MeW. This request includes communications with 

any and all persons regarding the market rental value of the New 

LIO Building, including without limitation during the planning 

phase and whether or not any opinion regarding the market rental 

value of the New LIO Building was formed or provided. In 

essence, this request is for all documents relating to the value 

or market rental value relating to by the Legislative Affairs 

Agency leasing or otherwise acquiring space for the Anchorage 

Alaska Building, Inc. v. 716 W. 4•• Ave., LLC, et al. Case No. 3AN-15-05969 CI 
Response to Plaintiff's 1st RFP to Pfeffer Development, LLC Page 3 of 6 
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Legislative Information Office after the expiration of the then 

existing lease, including space other than under the LIO Lease. 

RESPONSE: Objection, not relevant nor reasonably calculated 

to lead to discoverable information. . The court has severed all 

claims regarding the LIO from the property damage claim; 

therefore, none of the information sought in Request for 

Production No. 3 is relevant. 

REQUEST FOR PRODUCTION NO. 4. 

Please produce all documents memorial.izing payments for 

costs under the LIO Lease for what is called renovations. In 

other words, this _request is to obtain all cost records for 

demolition and construction of the space under the LIO Lease 

which the Legislative Affairs Agency occupied in January of 

2015. 

RESPONSE: Objection, not relevant nor reasonably calculated 

to lead to discoverable information. The court has severed all 

claims regarding the LIO from the property damage claim; 

therefore, none of the information sought in Request for 

Production No. 4 is relevant. 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. 3AN-15-05969 CI 
Response to Plaintiff's 1st RFP to Pfeffer Development, LLC Page 4 of 6 
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DATED this day 

Alaska. 

of September, 2015, at 

DELANEY WILES, INC. 
Attorneys for Defendant 
Pfeffer Development, LLC 

Cynthia L. Ducey 

Anchorage, 

Alaska Bar Assoc. No. 8310161 

CERTIFICATE OF SERVICE 

This certifies that I am an authorized 
agent of Delaney Wiles, Inc., for service 
of papers pursua~t to Civil Rule 5, and 
that on this ~ day of September, 2015, 
a copy of the foregoing document was 
served by mail upon: 

Attorney for Alaska Building, Inc. 
James B. Gottstein 
Law Offices of James B. Gottstein 
406 G St Ste 206 
Anchorage AK 99501 

Attorney for 716 West Fourth Avenue, LLC 
Jeffrey W. Robinson 
Ashburn & Mason, PC 
1227 W 9th Ave Ste 200 
Anchorage AK 99501 

Attorney for Koonce Pfeffer Bettis, Inc. d/b/a KPB Architects 
Daniel T. Quinn 
Richmond & Quinn 
360 K St Ste 200 
Anchorage AK 99501 

Attorney for Legislative Affairs Agency 
Kevin M. Cuddy 
Stoel Rives LLP 
510 L St Ste 500 

DEi.ANEY WoLEs, INc. Anchorage AK 99501 

IDD7 WU1' S- AVENUE 

ANCHOAAGK,ALASKA 

90801 

U~07) 279·31581 

F"A• (907) 277·1331 
Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. 3AN-15-05969 Cl 
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DELANEY WILES, INC. 

sum'°° 
1007 WEST 3-a AVENUE 

ANCHORAGE, ALASKA ..... 
(907) 279-3881 

FAX (907) 277•13.31 

Attorney for Criterion General, Inc. 
Mark P. Scheer 
Scheer & Zehnder, LLP 
701 Pike St Ste 2200 
Seattle WA 98101 

Blake H. Call 
Call & Hanson, P.C. 
413 G St 
Anchorage AK 99501-2126 

' - _, 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. JAN-15-05969 CI 
Response to Plaintiff's 1st RFP to Pfeffer Development, LLC Page 6 of 6 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274-9493 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

sr, Fi!Bd In tire 
l4J'Eo~A14s1<A Trta1eoul'f8 

. Tl-lrq,,,, 
) OCT 'STRrcr 

ALASKA BUILDING, INC., an Alaska ) O 6 2015 
corporation, ) Rv Cier1cot11ierna1eo,, 

Plaintiff ) ~~outy 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 

CIVIL RULE 37(d) CERTIFICATE 

Pursuant to Civil Rule 37(d), with respect to Plaintiff's Motion to Compel 

Responses to Plaintiff's First Requests for Production to 716 West Fourth Avenue LLC of 

even date, the undersigned hereby certifies he has taken the following actions to confer 

with defendant 716 Fourth Avenue LLC (716 LLC) in an effort to obtain responses 

without court action: 

l. On Thursday, September 24, 2015, I e-mailed and mailed the letter attached 

hereto as Exhibit 1 to Mr. Jeffrey W. Robinson, counsel for 716 LLC. 

2. On Wednesday, September 30, 2015, Mr. Robinson and I conferred, the results 

of which are documented in the exchange of e-mails attached hereto as Exhibit 2. 

Dated October ..k_, 2015. 

.) s B. Gottstein, ABA # 7811100 
/ Attorney for Plaintiff 
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Jeffrey L. Robinson 
Ashburn & Mason 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Law offices of 
JAMES B. G01TSTEIN 

406 G STREET. SUITE 206 
ANCHORAGE, ALASKA 99501 

(907) 274-7686 
TELECOPIER (907} 274-049) 

September 24, 2015 

Re: 716 LLC's Responses to Alaska Building, Inc's First 
Requests for Production; Alaska Building, Inc., v. 716 West 
Fourth Avenue LLC, et al., Anchorage Superior Court Case 
No. 3AN-15-5969CI 

Dear Mr. Robinson: 

This is an attempt under Civil Rules 34(b) and 37(d) to resolve without court action your 
failure to provide certain requested documents under Civil Rule 34 in response to Plaintiff's First 
Requests for Production to 716 West Fourth Avenue LLC (Production Requests). 

You have objected to producing documents on the following grounds: 

1. They are confidential and/or proprietary. 
2. They are protected by the attorney client privilege, work product doctrine. 
3. They are not relevant and not reasonably calculated to lead to the discovery of 

admissible evidence. 

First, that documents are confidential and/or proprietary is no justification for 
withholding them. Lockwood v. Geico, 323 P.3d 691, 699-700 (Alaska 2014). The proper 
procedure is to first try to negotiate a protective order under Civil Rule 26(c), and failing that, to 
move for an appropriate protective order. Id. 

Second, Civil Rule 26(b)(5), expressly requires you to provide sufficient information 
with respect to documents withheld on privilege grounds to enable the plaintiff to challenge any 
claims of privilege: 1 

(5) Claims of Privilege or Protection o/Tria/ Preparation Materials. When a 
party withholds information otherwise discoverable under these rules by claiming 
that it is privileged or subject to protection as trial preparation material, the party 
shall make the claim expressly and shall describe the nature of the documents, 
communications, or things not produced or disclosed in a manner that, without 
revealing information itself privileged or protected, will enable other parties to 
assess the applicability of the privilege or protection. 

Third, your relevance objection is misplaced. As the Alaska Supreme Court reiterated in 
Lockwood, 323 P.3d at 699, the "relevancy standard is to be broadly construed at the discovery 
stage." In fact, in light of my previously informing you of the relevance of716 LLC's financial 
information, it is disingenuous at best to claim lack of relevance. I have spoken with you in 
person about its relevance as well as written you. See, attached e-mails. In a nutshell, it is 

I See, Lee v. State, 141 P3d. 232, nl of Appendix, adopted by reference, 141 P.3d. 351. 
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Jeffrey L. Robinson 
September 24, 2015 
Page 2 

probable to highly probable that at least Mr. Pfeffer is sucking out all funds in excess of that 
needed to operate the building, which will leave 716 LLC even more unable to pay any award. 
As you know, my client believes excess payment to 716 LLC is accumulating at over $175,000 
per month. You can expect a motion for a preliminary injunction to sequester funds along the 
lines of the attached e-mails. 

The relevance of the Operating Agreement also goes to the ability to pay back 
overpayments as well as whether 716 LLC is essentially a completely different entity other than 
having the same name. Publicly available documents show that Mr. Pfeffer is now the Manager, 
apparently in sole control. This is relevant to whether the contract between the Legislative 
Affairs Agency and 716 LLC is an extension. It is also possible Mr. Pfeffer has agreed to 
indemnify Mr. Acree for any costs associated with the agreement being illegal under AS 
36.30.083(a). 

You also objected to producing documents related to the LIO Lease complying with the 
requirement in AS 36.30.083(a) that it extend a real property lease (Request for Production No. 
6) on the grounds that these documents "would be in the possession of the Legislative Affairs 
Agency," and related assertions. If your client has no such documents in its possession, it 
should just respond thusly. If, if does have such documents in its possession, it is required to 
produce them. 

You also objected to providing documents relating to payments by the Legislative Affairs 
Agency for what is called renovations (Request for Production No. 8), on the grounds that (a) it 
is duplicative of requests made to Pfeffer Development LLC (Pfeffer Development), and (b) they 
relate to business activities of third parties not named in Count One. Neither of these objections 
are well taken, even leaving aside that Pfeffer Development is no longer in the case and has 
refused to respond to the requests for production served on it for that reason. 

It is my hope that your client will comply with its discovery obligations as outlined 
herein without court action. I will also call to confer about this in an attempt to resolve this. 

cc: via e-mail 

Enc. 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 

Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Friday, June 26, 2015 11:57 AM 
James B. Gottstein; Eva R. Gardner 
Donald W. McClintock 
RE: Blanket Extension Request 

.-.·Thanks, Jim. I simply asked if you would agree to extend me the courtesy of replying to any oppositions or motions you 
file until a week after I return. I am not going to hash out in any way what you claim to be "undisputed facts." (1 am not) 
(going to reply to the questions you posed at the end of your message! You are entitled to oppose any motions we have 
filed or file whatever you deem to be in your best interest to file to protect your interests. If you do not agree to my 
request, please note that Eva Gardner from my firm will be covering the case for me in my absence. She is copied 
here. Please copy both of us on future correspondence. I hope you have a good weekend, and that your father's health 
has improved. 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Friday, June 26, 2015 11:48 AM 
To: Jeffrey W. Robinson 
Cc: james.b.gottstein@gottsteinlaw.com: Donald W. McClintock 
Subject: Blanket Extension Request 

Hi Jeff, 

Yesterday, you wrote, "I am paternity leave from 6/30-7/15 and would appreciate the opportunity to reply to any 
oppositions, or oppose any motions, until at least a week or so after my return. Is this agreeable?" 

Normally, this wouldn't be a problem and in the final analysis I won't OI!J'.!OSe allowing_)'.OU until Jul)'. 22nd for 
an)'. resQonsive pleadings so long as you include this e-mail, but()'our client gains an extreme financial benefit) 

(from de~and has been doing everything possible to achieve such delay. Its Rule 56(t) Request to not even be 
required to present opposing evidence to Alaska Building's Motion for Partial Summary Judgment (Not 
Extension) for ten months dramatically illustrates this. Especially since your client should have any such 
evidence at hand. The Motion for Partial Summary Judgment is purely a legal question based on what I believe 
are the following undisputed facts: 

The New LIO Lease provides for: 

I. demolition of the then existing Anchorage Legislative Information Office located at 716 West 
4th A venue in Anchorage, Alaska down to its foundation and steel frame, 

2. demolition of the adjacent old Empress Theatre, located at 712 West 4th Avenue, occupied by 
the Anchor Pub at that time, 

3. moving the existing Anchorage Legislative Information Office prior to the demolition of the old 
Legislative Information Office Building, and 

4. construction of a new office building for lease as the new Anchorage Legislative Information 
Office. 
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Do you dispute any of these facts? lfso, why can't you produce such evidence? Are there any other facts that 
you think are relevant? If so, what? And why can't you produce those? In other words, how is discovery 
going to have any impact on the Motion for Partial for Summary Judgment other than to allow your client to 
continue to collect rent from the illegal lease that will then likely not be recoverable. 

(So, I have some questions for ~ 

Will 716 West Fourth Avenue LLC agree to sequester all rent not needed for debt service and direct 
operating costs, including not paying any money to any of its members, directly or indirectly, and 
recover any such money previously paid until Count One is resolved?~-----------~ 
Will 716 West Fourth Avenue LLC post a bond for rep~yment of any rent that the Court holds should be 

repaid?~----------------------------------~ 
If not, will 716 West Fourth Avenue LLC provide me with its accounting data to date and on a monthly 
basis notwithstanding the stay of discovery as to Count One?) 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

2 
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James B. Gottstein 

From: 
Sent: 
To: 
Subject: 

Jeffrey W. Robinson <jeffrey@anchorlaw.com > 
Wednesday, August 26, 2015 2:44 PM 
James B. Gottstein 
RE: Schedule 

Thanks, Jim. Is it now your theory that 716 is strictly liable for damage to the party wall? This is disappointing, and not 
in concert with the negligence-based allegations included in your previous two complaints. In light of the terms of your 
settlement with Criterion, I hope this is not an end-around to the preclusion of further damage claims you can make 
against 716 for damage to the Alaska Building. Furthermore, when I met with you on 8/19, you were wholly 
uninterested in settling. 

At the conclusion of oral argument, the court encouraged all parties to engage in meaningful communication regarding a 
discovery timeline. I reached out for that pur~I do not believe that your offer for my clients to sequester funds;or 
admit to personal liability(was made in good faith, and therefore I will not address it furtherl If you are interested in a 
perhaps more productive face-to-face meeting to address issues in the case as we move forward, please let me know. 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Wednesday, August 26, 2015 2:28 PM 
To: Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Schedule 

Hi Jeff, 

The Court ordered that I have to file a new action, which I intend to do. I don't know when, but I hope not a 
long time from now. While I doubt I will include the Legislative Affairs Agency, I am leaning towards 
including 716, as it is strictly liable for damage to the Alaska Building Party Wall. Of course, we could settle 
the damages claim before then. 

As to the schedule, as I informed you, I think delay is very prejudicial to the state because I don't think 716 will 
be able to pay much, if any, of the money back. Will 716 agree to sequestering funds not needed for direct 
operating expenses? Will Bob Acree agree to be responsible for anx amounts that are ultimately decided are 
due, if any? Mark Pfeffer?) 

It seems to me the accounting information should be available very easily. Also, you may have a two week trial 
starting in early September, but what about the three weeks since the requests for production were served? You 
certainly knew about your trial. What about Eva or other attorneys at Ashburn & Mason? 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GottsteinLaw.Com 

Exhibit 1, page 5 of 7 
000537



From: Jeffrey W. Robinson [mailto:jeffrey@anchorlaw.com] 
Sent: Wednesday, August 26, 2015 12:39 PM 
To: James B. Gottstein 
Subject: RE: Schedule 

Hi Jim: 

I left you a message. I start a two week civil trial in early September. I then hope to take a few days off. Please keep 
that in mind regarding my ability to provide discovery expeditiously. Also, can you please let me know if you are filing an 
amended complaint regarding Count Two or intend to dismiss? This will also make a difference in workloads as we 
prepare discovery. 

Thank you, 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Tuesday, August 25, 2015 12:22 PM 
To: 'Cuddy, Kevin M.' <kevin.cuddy@stoel.com> 
Cc: james.b.gottstein@gottsteinlaw.com: Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Subject: RE: Schedule 

Hi Kevin, 

You haven't conducted any discovery since August 3rd when the stay expired. As you know, I don't believe 
there are any facts you might discover or present that would affect Alaska Building's argument that the lease is 
not an extension. Alaska Building may not win on that argument, but I just don't believe there is any genuine 
dispute over any material fact. I think we should just get on with a detennination and go from there. I can live 
with the nonnal reply time. I just think it is ironic for you to complain since you are trying to delay as much as 
possible. 

It is conceivable that I will file the Amended Complaint today, but my calendar exploded on Sunday when I 
took on an involuntary commitment case, which have very short deadlines. I will be filing a separate action for 
Count Two, but I don't know if I will include the Legislative Affairs Agency as a defendant. Probably not, but I 
haven't made the final decision. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GottsteinLaw.Com 

From: Cuddy, Kevin M. [mailto:kevin.cuddy@stoel.com] 
Sent: Tuesday, August 25, 2015 11:56 AM 
To: James B. Gottstein; 'Jeffrey W. Robinson' 
Subject: RE: Schedule 

Hi Jim, 

2 
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My math may be faulty, but wouldn't that mean that all discovery requests would have to be served in the next 
72 hours in order to get responses served by September 30 (assuming no extensions are required and no motion 
practice with respect to the discovery requests)? Functionally, it also would deprive the defendants of any 
opportunity to conduct depositions if necessary, since transcripts wouldn't be available by the proposed close of 
discovery. Also, why would you get more time than allotted under Rule 77 for your reply? Let me check with 
the client and get back to you with an alternative proposed schedule. 

When will you be filing your amended complaint as to Count One? Have you decided whether to pursue a 
separate action for Count Two? 

-Kevin 

From: James B. Gottstein [mailto:james.b.qottstein@qottsteinlaw.com] 
Sent: Tuesday, August 25, 2015 11:12 AM 
To: Cuddy, Kevin M.; 'Jeffrey W. Robinson' 
Cc: james.b.qottstein@qottsteinlaw.com 
Subject: Schedule 

Hi Kevin and Jeffrey, 

In thinking about the schedule for your Rule 56(f) requests, I propose that discovery for that end September 30, 
2015, with 716 LLC's opposition and the Legislative Affairs Agency's supplemental opposition to the Motion 
for Partial Summary Judgment due October 15, 2015, and my reply October 28th. 

James B. Gonstein 
Law Offices of James B. Gonstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GonsteinLaw.Com 

3 
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James B. Gottstein 

From: James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Thursday, October 01, 2015 10:31 AM Sent: 

To: 'Jeffrey W. Robinson' 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Alaska Building, Inc.'s Requests for Production 

Hi Jeff, 

Responses below. 

From: Jeffrey W. Robinson [mailto:jeffrey@anchorlaw.com] 
Sent: Wednesday, September 30, 2015 4:31 PM 
To: James B. Gottstein 
Subject: RE: Alaska Building, Inc.'s Requests for Production 

Jim: 

1. I indicated I would provide the e-mails within two weeks from today. If any emails are withheld on 
privilege grounds, I will describe the basis under Rule 26(b)(5). I do not need to be reminded of my 
procedural obligations, and I also am not going to be able to get you "all documents" withheld on 
privilege grounds, if they exist, within two weeks. Your request for expediting the case was essentially 
denied by McKay setting the 1130 deadline for SJ on your "not extension" argument. Discovery is 
ongoing. You have discovery obligations as well. I am continuously doing my best to be responsive to 
all matters affiliated with both actions. 

{Jim Gottstein] This has nothing to do with expediting the motion for partial summary judgment. I have 
expressed concern about your client's ability to pay back money over what is illegally allowed for months and 
the financial information is critical to determining that. You have given oral assurances that your client is 
fiscally sound, but ref use to provide any documentation. Since your client is being overpaid by over $170,000 
per month it is absolutely critical that funds be preserved as possible to pay a prospective judgment, including 
especially that Messrs. Acree and Pfeffer not such your client dry. As I indicated, in light of your failure to 
provide any such documentation that your client will be able to pay back amounts in excess of what is 
allowed by law I intend to file a motion for a preliminary injunction on this issue as soon as I can. 

2. I dispute your sequence on this point. I thought my suggestion of McKay reviewing the OA was a 
healthy overture. If he found this document relevant and distributed it to you, you could then assess its 
relevance, and then determine if you wanted to pursue 716's financial records. You then made the 
unilateral decision that you were entitled to all of716's financial information. Not only do I reiterate 
my objections, but please read the language of your RFP No. 5 and ask yourself if your decision to 
forego an in camera inspection is valid. 

{Jim Gottstein] If you were willing to provide an in camera inspection of all of the financial information 
requested, that would be a different matter. 

3. We spoke broadly regarding emails and not specifically regarding RFP 4 related emails. We provided 
significant material in response to RFP 4. As I previously indicated in I above, we will provide 
additional emails in two weeks. · 

{Jim Gottstein] 
4. Your elaboration upon the basis of you RFP No 6. is a new RFP entirely from your original RFP No. 

6. I will review the basis of your request and do my best to respond in due time. 
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/Jim Gottsteinj I clarified RFP 6. 

5. We provided the material germane to this request and maintain previously asserted objections. 
6. Mischaracterization. We reviewed the items we documented in review of RFP No. 8. I indicated that if 

there were invoices affiliated with some of this material, I would provide that to you. 
/Jim Gottsteinj Please correct me if my interpretation is wrong that you are not going to provide 
documentation of all of the payments requested. 

I hope this is helpful and that all parties can act in good faith, patiently, and with respect for due process before 
needlessly filing motions to compel. 

Thanks, 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com) 
Sent: Wednesday, September 30, 2015 2:39 PM 
To: Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Alaska Building, lnc.'s Requests for Production 

Hi Jeff, 

After conferring earlier today this is to confirm where we are at with respect to the September 3, 2015 
responses by 716 West Fourth Avenue LLC (716 LLC) to Plaintiff's First Request for Production to 716 West 
Fourth Avenue LLC. 

I. 716 LLC will comply with Civil Rule 26(b)(5) within two weeks with respect to all documents 
withheld on grounds of privilege 

2. You indicated that you would provide documents responsive to Request for Production (RFP) No. 5 
regarding the operating agreements, etc., to judge McKay in camera for him to determine if they should 
be provided to Alaska Building, Inc.; however this was contingent on Alaska Building, Inc., dropping 
the other requests pertaining to 716 LLC's financial status, i.e., RFP I pertaining to financing, RFP 2 
pertaining to 716 LLC's financial records, and RFP 3 pertaining to payments to Mr. Acree and Mr. 
Pfeffer and his affiliates,. Since that was not acceptable to Alaska Building, Inc., you indicated you 
would not provide the documents in camera. This has left Alaska Building with having to move to 
compel with respect to RFPs 1-3, 5. 

3. With respect to RFP 4, you will provide the e-mails within two weeks from today. Documents 
withheld on privilege grounds are subject to the agreement to comply with Civil Rule 26(b)(5) within 
two weeks. 716 LLC also objected to RFP 4 on the grounds it was unreasonable, overbroad and unduly 
burdensome in light of various privileges. This makes no sense to me in that I don't see how this 
is related to privileges. I don't think it is unreasonable, overbroad or unduly burdensome at all to ask 
for all documents relating to 716 LLC leasing or potentially leasing space for the Anchorage Legislative 
Information Office upon the expiration of the lease in effect on January I, 20 I 0 and thereafter. This 
leaves a motion to compel with respect to that objection unless you reconsider. 

4. I said I would rework RFP 6 to clarify what is sought. What I am seeking is documents in 716 LLC's 
possession, custody or control, relating to the LIO Lease constituting a lease extension, or, in the words 
of the statute, "extend a real property lease." RFP No. 6, is not directed at the Legislative Affairs 
Agency's consideration of the issue per se, but all documents in 716 LLC's possession relating to the 
LIO Lease extending a real property lease. An example is LAA_001295, the May 7, 2013, letter from 

2 
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Mr. Acree to Rep. Hawker proposing to completely renovate the building and renew the lease under AS 
36.30.083(a). So, RFP No. 6 would include any documents, including e-mails, that could be considered 
"backup" or justification for the May 7, 2013, letter, to the extent it relates to the LIO Lease extending a 
real property lease. 

5. With respect to RFP 7, I will move to compel any such valuations that you have withheld on the 
grounds that they are confidential and proprietary. 

6. You said 716 LLC would provide the documents responsive to RFP No. 8, pertaining to payments 
under the LIO Lease, those being invoices and checks. This should include the $7.5 million for tenant 
improvements. 

If I have misstated or misinterpreted anything, please let me know. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

From: Jeffrey W. Robinson (mailto:jeffrey@anchorlaw.com] 
Sent: Wednesday, September 30, 2015 9:47 AM 
To: James B. Gottstein 
Subject: RE: E-mails 

Jim: 

I will have the emails to you in two weeks. Does that work? As you know, I had been in trial for several weeks. I am also 
working on Count II matters. What date to you anticipate responding to our RFP? 
{Jim Gottsteinj I expect to respond on or about the deadline. 

Thank you, 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Wednesday, September 30, 2015 9:44 AM 
To: Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: E-mails 

Hi Jeff, 

In addition to the items in my letter, please be prepared to say when the non-privileged e-mails requested will be 
produced. It has been almost a month since you responded, "Searches for internal e-mails not privileged are 
ongoing and this response will be duly supplemented." With respect to claims of privilege, of course, you must 
provide sufficient information to enable my client to challenge the privilege claims. 

James B. Gottstein 
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Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 

• 
Tel: (907) 274-7686 Fax: (907) 274-9493 

e-mail: James.B. Gottstein@ GottsteinLaw.Com 
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I.Aw OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET. SUITE 208 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

CJ FACSIMILE 

, ) (907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST ATE OF ~SKA 
THIRD JUDICIAL DISTRICT, AT ANCHORA.C~int1ienta/"-

' "lllSJr.11. "'1//fts 

0Cf 0 6~RDDISTRJcr 
c'015 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ey Clettot111er11aJCoiuts 

-----=::Deii<,~ 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

MOTION TO COMPEL RESPONSES TO PLAINTIFF'S 
FIRST REQUESTS FOR PRODUCTION TO 716 WEST 

FOURTH A VENUE LLC 

Pursuant to Civil Rule 37(d), Plaintiff Alaska Building, Inc., moves to compel 

responses to Plaintiffs First Requests for Production to 716 West Fourth Avenue LLC . 
. 

Dated October .ftL, 2015. 

Ja esiB. Gottstein, ABA # 7811100 
ttorney for Plaintiff 
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LAW OFFICES OF 

jAMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

IN THE SUPERIOR COURT FOR THE STATE Of_~ 
THIRD JUDICIAL DISTRICT, AT ANCH0~4.~,,..~r:::/Courts 

Q RDDISTRJct 

er o 6 2015 
) 8y Ciettot~ TtiaJCourts 

ALASKA BUILDING, INC., an Alaska ) --------=~ 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

MEMORANDUM IN SUPPORT OF 
MOTION FOR PRELIMINARY INJUNCTION 

Plaintiff, Alaska Building, Inc., has moved for a preliminary injunction prohibiting 

Defendant 716 West Fourth Avenue LLC (716 LLC), from disbursing any funds received 

pursuant to that certain contract, dated September 19, 2013, by and between defendant 

Legislative Affairs Agency (LAA) and defendant 716 LLC, titled "Extension of Lease and 

Lease Amendment No. 3 (LIO Lease)," except for required debt service and the necessary 

direct operating costs of716 LLC pertaining to the LIO Lease (Motion). 

A. Overview 

The LIO Lease was putatively entered into under AS 36.30.083(a), but it neither 

extends a real property lease nor is it at -least 10 percent below market rental value as 

required under AS 36.30.083(a). 
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LAW OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99!501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

• 
The reason for this Motion is to prevent 716 LLC from disbursing money it has 

received under the LIO Lease in violation of AS 36.30.083(a) that it should have to pay 

back other than to pay for necessary direct operating expenses and debt service. Most 

particularly, the purpose is to prohibit 716 LLC from disbursing such funds to its owners 

and their affiliates and thus prevent them from sucking the limited liability company dry 

and unable to pay anything back. 

716 LLC recently failed to properly respond to requests for production regarding its 

financial condition and disbursements of funds received under the LIO Lease. 1 If 716 

LLC had produced documents proving that it would be able to pay back the money, this 

Motion would not have been filed. Filed contemporaneously herewith is a motion to 

compel responses to the requests for production, but it is respectfully suggested that 

prohibiting funds received under the LIO Lease form disbursement to 716 LLC's owners, 

or otherwise for anything other than necessary direct operating expenses and debt service 

pending resolution of this action, should not be deferred. 

B. Preliminary Injunction Standard 

In deciding whether to grant or deny a preliminary injunction, Alaska 
courts apply the "balance of hardships" test. Immediate injunctive relief is 
warranted when the following three factors are present: "(l) the plaintiff must 
be faced with irreparable harm; (2) the opposing party must be adequately 
protected; and (3) the plaintiff must raise 'serious' and substantial questions 
going to the merits of the case." Where the harm is not irreparable, or where 
the other party cannot be adequately protected, then the moving party must 
show probable success on the merits. 

1 Proper responses would have demonstrated, among other things, how much money, if 
any, has already been disbursed to 716 LLC's owners, Mark Pfeffer and Robert Acree and 
their affiliates. 

Memorandum Jn Support of 
Motion/or Preliminary injunction Page2 
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(907) 274·9493 

Holmes v. Wolf, 243 P.3d 584, 589, 591, (Alaska 2010) adopting the Superior Court's 

Order, footnotes omitted. See, also, Alsworth v. Seybert, 323 P.3d 47, 54 (Alaska 2014); 

and Messerli v. Department of Natural Resources, 768 P.2d 1112, 1122 (Alaska 1989). 

C. The Merits 

On September 19, 2013, defendant 716 West Fourth A venue LLC (716 LLC) 

entered into the LIO Lease with defendant Legislative Affairs Agency (LAA) to: 

(a) demolish (i) the existing Anchorage Legislative Information Office down to 

its steel frame and (ii) the Empress Theatre building, and 

(b) lease a newly constructed office building to LAA for the Anchorage 

Legislative Information Office on the two lots upon which the old LIO building and 

the Empress Theatre had been demolished 

This was purportedly authorized under AS 36.30.083(a), but AS 36.30.083(a) only allows 

sole source procurement of leased space to extend a real property lease for up to 10 years if 

a minimum cost savings of at least 10 percent below the market rental value of the real 

property at the time of the extension would be achieved on the rent due under the lease. 

(emphasis added). 

The LIO Lease is not an extension because (1) the existing building was demolished 

down to its steel frame (2) the adjacent old Empress Theatre, most recently the Anchor 

Pub, was completely demolished, (3) a brand new building was constructed on the 

combined sites of the old Legislative Information Office Building and the Old Empress 

Theatre, and ( 4) the premises were vacated for at least 13 months during the demolition 

Memorandum In Support of 
Motion for Preliminary Injunction Page3 
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and while the new building was constructed. This was a new construction project and 

lease back, not a lease extension. 

In addition, the cost is well over the market rental value of the real property. As set 

forth in the Affidavit of Larry Norene filed contemporaneously herewith, 90% of the 

market rental value is $108,593 per month. This is the maximum allowed by AS 

36.30.083(a). However, the LIO Lease carries rent in the amount of$281,638, which is 

$173,045 more per month than allowed under AS 36.30.083(a). 

D. The State is Faced With Irreparable Harm 

By all appearances, 716 LLC is a single asset limited liability company, consisting 

of the building whose sole tenant is the Legislative Affairs Agency under the LIO Lease. 

Attached hereto as Exhibit 1, is an e-mail from Mark Pfeffer to Tim Lowe, who appraised 

the LIO Lease and Michael Buller and "Doc" Crouse of the Alaska Housing Finance 

Corporation {AHFC) indicating that the debt service on the loans alone was going to be 

$192,059 per month. This alone is $83,466 more than allowed under AS 36.30.083(a). 

However, the lease payments are $281,638 per month,2 leaving $89,579 above the 

projected debt service. Only the necessary, direct operating expenses for the building 

should be paid from this. In particular, none of this money should be paid to Mr. Acree or 

Mr. Pfeffer, or any of their affiliates, during the pendency of this action. 716 LLC is 

2 Exhibit 1 shows the monthly rent as $247,756, but by the next day, when the lease was 
signed, the monthly rent had increased to the $281,638. See, Exhibit 1, Page 3, to June 12, 
2015, Affidavit in Support of Motion for Partial Summary Judgment (Not Extension). 

Memorandum In Support of 
Motion for Preliminary Injunction Page4 
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unlikely to be able to pay back rent money it has received in excess of that allowed by law3 

and rent payments should simply not be disbursed for anything other than the necessary 

direct operating expenses and debt service pending final detennination of this action. 

716 LLC has steadfastly refused to provide discovery related to whether it will be 

able to pay back the money. Filed contemporaneously herewith is a motion to compel 

discovery with respect to such infonnation. This issue of 716 LLC's inability to pay back 

the money it receives in excess of what is allowed by law was raised as early as June 12, 

2015, at page 2 of Alaska Building, Inc.'s, Motion for Partial Summary Judgment (Not 

Extension) as the reason why that motion should be decided promptly. This Court's Civil 

Rule 56(f) extension of the time to oppose the motion for partial summary judgment until 

the end of January, 2016, should not be the occasion to hann the State in this way. 

E. 716 LLC Is Adequately Protected 

The requested preliminary injunction merely sequesters the enjoined funds. If it is 

detennined that the LIO Lease complies with the law and 716 LLC is allowed to keep all 

of the rent payments under the LIO Lease it will still have all of the money. It is 

adequately protected. 

3 It is possible that the limited liability shield could be pierced to reach Messrs. Acree and 
Pfeffer, but this is not certain and there is no reason to impose this additional burden, with 
uncertain prospects. 

Memorandum In Support of 
Motion/or Preliminary Injunction Page5 
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• 
F. While Needing Only To Raise Serious And Substantial Questions 

Going To The Merits Of The Case, Alaska Building Inc., Has Shown 
Probable Success On The Merits 

Since 716 LLC is adequately protected, Alaska Building, Inc., only need raise 

serious and substantial questions going to the merits. It is respectfully suggested that it has 

not only met that standard, but also probable success on the merits. 

G. No Security Should Be Required Under Civil Rule 65(c) 

Civil Rule 65( c) provides that no security is required of the State. This action is 

essentially brought on behalf of the State and therefore no security should be required in 

any event. Alaska Building, Inc., is not in a position to provide security for a preliminary 

injunction. 

H. Conclusion 

For the foregoing reasons, plaintiff Alaska Building, Inc., respectfully requests the 

Court to grant its Motion for Preliminary Injunction. 

Dated October 6, 2015. 

Memorandum In Support of 
Motion for Preliminary Injunction Page6 
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From: Mark Pfeffer [mailto:MPfefTer@PfefTerDevelopment.com] 
Sent: Wednesday, September 18, 2013 11 :50 AM 
To: Timothy Lowe; Mike Buller; Doc Crouse 
Subject: Final Budget/Lease calc per Tim's request 

All, 

• 

Per Tim's request I revised what I sent yesterday to renect Cost changes iri the appropriate 
categories. So for example instead of taking hard construction costs and burdening it with fees, 
contingency, finance etc. and then adding it to the hard cost line item I instead have adde.d hard 
construction cost to that line item and then spread the other markups to the respective line items. 

The bottom line number is still the same, 

·NOTE that the file name now has today's date on it. 

That w~rk for you Tim? 

Mark Pfeffer 

PFEFFER DEVELOPMENT, LLC 
425 G Street, Suite 21 o I Anchorage; Alaska 9950 I 
p 907 646 4644 I f907.646.4655 ( . 

Cell Pboo~ 9.07 317 50.30 

The mlormation transmitted In this emall and any anactunenti Is Intended only for tha penonal and conlldantial use of tha lntenmd 
recipients. This message may be ar may contain privileged and canfidtintial a>mmuiilartians. tf you Bs the feeder are not the inte'nded 
...dp10nt. you are hereby notified that you haw 19C8i"8d lhis i:ommurilcation In on'or arid.that any,relention, review, Ul8, disa8mrnitrcn. 
distribution or copYlng of this communication or th9 lnformatio11 contained IS lllrtdly prohlbHed. The aendar does not aci:ept any·iesPi>n'slbllity. 
~any 1oss:cr11ruptlon.or damage IO your dalB or compu!er sysl8m Iha! may Cx:a.r while using dala containad In, or trensmittad with, this .. 
mall. If you haw reoaM!d Ima communication In anoi, please notify Iha sender immediately and delate lhe original message from your. 
sys18m. ' ' • 

LAA 001299 
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• 
Anchorage LIO Building 

Development Budget 
September 18, 2013 

Development Budget 

Existing Property & PropertyAcquisltion 
Solt Costs 
Construction & A/E Services 
Interim Office Space 
Contingency 
Construction Loan lnteresl 
Loan Fee 
Construction Management 
Development Fee 
Total 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 

64,048 

7,890,000 
515,000 

30,169,055 
1,000,000 

n1,7'22 
1,133,388 

822,368 
905,433 

115091055 
44,516,D21 

-· ~ va. lelr 718W •lh • AcqutllODnc:ost ot 712 W 411'1 -· -· -· -· 
Le'9111. Tiie, ...-.. Geoled'I. SurQJ, TDOt. lnll.dla Envtrotrr"enlll 
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Leaae Rate C&lculatlon 

Total Cost 

Tenant TI Contribution @ $120/GSF 

Net Lessor Cost 

25% Owner Equity Contribution 

Net Loen Amount 

AIDEA Loan amount 

$20.0m at 5.68%,25 year amortization 

$7,762,016 at 6.375%, 15 year amortization 

(Total Debt seNiC8) 

Debt Service Coverage 

Lease Payment NNN 

Return on Owners Equity 

·:i~l 

L28 

$ 44.516.021 

$ 7,500,000 

$ 37,016,021 

$ 9,254,005 

s 27,782,018 

$ 20,000,000 

$ 124,976 

$ 67,083 

($) @g,Qfil!) 

1.29 

$ 247,756 

7.22% 

• 

LAA 001301 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA FiledinlheTrialCourts 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE STMEO~AlASKA. THJRDDISTR1cr 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF LARRY NORENE 

THIRD JUDICIAL DISTRICT ) 
)ss 

STATE OF ALASKA ) 

OCT o 6 2015 

LARRY NORENE, being first sworn under.oath hereby deposes and states as 

follows: 

1. I am a retired real estate appraiser and Alaska commercial real estate broker 

very familiar with the Anchorage commercial real estate market, including the core 

downtown area. 

2. I have reviewed the so-called "Extension of Lease and Lease Amendment No. 

3," dated September 19, 2013, by and between, 716 West Fourth Avenue LLC and the 

Alaska Legislative Affairs agency pertaining to the Legislative Affair Agency leasing 

716 W. 4th Avenue, Anchorage, Alaska, for its Anchorage Legislative Information 

Office (LIO Lease). 

000554



3. I have also reviewed the Rental Value Appraisal Report, Anchorage 

Legislative Information Office, Prepared for Alaska Housing Finance Corporation, as of 

June 1, 2014, by Timothy R. Lowe pertaining to the LIO Lease (Lowe Appraisal) and 

offer my opinion of the maximum fair market rent as of that date. 

4. This estimate is based on the high end of a possible range, using market 

comparison, using full floor net rentable area in accordance with the market, and using 

full service lease comparisons which require an adjustment to reflect the subject net net 

net lease. 

5. At that time, it is my opinion that the maximum rent attainable would be $2.00/ 

square foot/month for the basement, and $3.25/square foot/month for the upper floors for 

a full service lease, as follows: 

! 

S9uare Feet I 
Monthly Over Lease 

Market Rates ~er s9/ft Monthly Annual Term 

Basement 9,806 I $ 2.00 $ 19,612 $ 235,344 $ 2,353,440 
Jlp~r Floors 45,194 ! $ 3.25 $ 146,881 $ 1,762,566 $17,625,660 
Market Rent Totals I $ 166,493 $ 1,997,910 $19,979,l 00 

6. The LIO Lease is for a completely net lease, and deducting the operating costs 

as estimated in the Lowe Appraisal, estimated at $1 O/square feet/year, the fair market rent 

for completely net lease is $1,44 7 ,91 O/year, or $120,659/month. 

7. Then, taking 90% of that as being the maximum allowed under AS 

36.30.083(a), the maximum allowable lease rate would be $1,303,119 per year or 

$108,593 per month. 

Larry Norene Affidavit Page 2 
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I • • .• , 

8. Thus, the LIO Lease charges $2,076,537 per year over what is allowed under 

AS 36.30.083(a), or $2,076,537 per month over what is allowed under AS 36.30.083(a). 

9. Putting all of these and over the lease term figures in a matrix is as follows: 

I 

I I ! I 
I Monthly : I Over Lease 

I Market Rates 1 · Sguare Feet I 2er sg/ft i 
Monthl~ ! Annual Term ! 

Basement 9,806 $ 2.00 I$ 19,612 $ 235,344 $ 2,353,440 
Upper Floors 45,194 $ 3.25 I $ 146,881 $ 1,762,566 $17,625,660 

>-- -

Market Rent Totals !$ 166,493 $ 1,997,910 $19,979,100 

Ii Deduct O~rating Expenses for Triple Net :$ (45,833) $ (550,000) _ _!_(5,500,000)_ 

fgjusted for TriJ)le Net Lease I J$ 120,659 $ 1,447,910 $14,479,100 
0% of Market Allowed By 36.30.083(a) !$ I 08,593 $1,303,119 $13,031,190 

I LIO Lease I I 1$ 281,638 I $ 3,379,656 I $33,796,560 I 
I Amount Over AS 36.30.083(a) Allowable Is i 13,045 I s 2,016,537 I s20,165,310 I 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

DATED this i day of __ C?_c;.._f ______ , 2015. 

L~· 
SUBSCRIBED AND SWORN TO before me this _sl_ day of 0 c'[O"&',,J/\.-

2015. 

ary Public in and for Alaska 
y Commission Expires: /?- <J-t ·-I 7 

Larry Norene Affidavit Page 3 
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I.Aw OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7886 

FACSIMILE 
(907) 274-9493 

• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

BTAft~~~ TrialCourta 
· TffTRo DISTRJcr 

acr oa 2015 
ey _Clerk Of Ile TdaJ Courts 

-~ 

MOTION FOR PRELIMINARY INJUNCTION 

Plaintiff, Alaska Building, Inc., moves for a preliminary injunction prohibiting 

Defendant 716 West Fourth Avenue LLC (716 LLC), from disbursing any funds received 

pursuant to that certain contract, dated September 19, 2013, by and between defendant 

Legislative Affairs Agency (LAA) and defendant 716 LLC, titled "Extension of Lease and 

Lease Amendment No. 3" (LIO Lease) except for required debt service and the necessary 

direct operating costs of716 LLC pertaining to the LIO Lease. 

Dated October 6, 2015. 

... 

ames B. Gottstein, ABA # 7811100 
Ak>rney for Plaintiff 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKJ\'• ' 1 ::i; · 

ZUl5 ory -6 P" I 
THIRD JUDICIAL DISTRICT AT ANCHORAGE" 't! : 05 

,.., -o· 
.., Lt:!\ K I i"I j, ·. 1 r· r1 " - , 

....... \.,,,,_ '--'1, I _-, 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~~> 

716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR 
QUI TAM AND PUNITIVE DAMAGES 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves this Court to enter an order precluding Plaintiff 

Alaska Building, Inc.'s ("ABI") from pursuing its claims for qui tam damages and 

punitive damages. As a matter of Jaw, these types of damages are not available under 

the facts alleged in the Second Amended Complaint. 

I. DAMAGES SOUGHT IN THE SECOND AMENDED COMPLAINT 

On August 25, 2015, ABI filed its Second Amended Complaint against 716 and 

the Legislative Affairs Agency ("Agency"). The Second Amended Complaint alleges 

that the lease renewal ("LIO Lease") entered into between 716 and the Agency in 

September 2013 was in violation of AS 36.30. Based on this allegation, the Second 

Amended Complaint seeks a variety of remedies: declaratory judgment that the LIO 

Lease is invalid, "A Judgment in favor of Alaska Building, Inc., in the amount of 10% 

( I 0708-101-00290946;2) Page I of6 
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of the savings to the Legislative Affairs Agency as a result of the invalidation of the 

LIO Project Lease[,]" punitive damages against 716, as well as costs and attorney's 

fees. 1 

II. DISCUSSION 

A. ABI Should Be Precluded from Bringing an Unauthorized Qui Tam 
Claim. 

ABI's claim for "10% of the savings" to the Agency that would result from 

invalidation of the LIO Lease Jacks any basis in Jaw.2 The Second Amended Complaint 

identifies no legal principle that entitles ABI to recover damages from 716 in the 

absence of any injury to ABI.3 Rather, the claim for 10% represents ABI's attempt to 

bring a qui tam action, which is not allowed absent express statutory provision. 

Black's Law Dictionary defines a qui tam action as follows: 

qui tam action (kee-tam or kwi tam) [Latin qui tam pro domino rege quam 
pro se ipso in hac parte sequitur "who as well for the king as for himself 
sues in this matter"] (l 8c) An action brought under a statute that allows a 
private person to sue for a penalty, part of which the government or some 
specified public institution will receive.4 

1 Second Amended Complaint at 3. 
2 For this reason, the Court previously found the 10% claim inadequate to confer 

standing. August 21, 2015 Order at 3 n.15 (noting that while "this rather novel claim" was not 
before the Court at that time, it did "not find enough credence in the claim to grant interest­
injury standing."). 

3 Any direct injury allegedly suffered by ABI as a result of the LIO Project will be fully 
addressed in the context of ABI's pending lawsuit on that subject in 3AN-15-9785 Cl. 

4 Qui Tam Action, Black's Law Dictionary (10th ed. 2014). 
716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR QUI TAM AND PUNITIVE 
DAMAGES 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
{ 10708-101-00290946;2) Page 2 of6 
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This is exactly the type of action ABI seeks to bring here: ABI seeks to recover 10% for 

itself, with the remainder to the State.5 Qui tam actions are not permissible unless 

specifically authorized by statute.6 As the Alaska Legislature has not enacted any 

statute authorizing qui tam recovery under the circumstances alleged in the Second 

Amended Complaint, and as there is no basis in the common law for ABI's attempt to 

recover monetary damages in the absence of any injury, ABI's claim for 10% of the 

alleged savings to the Agency should be dismissed. 

B. ABI Should Be Precluded from Seeking Punitive Damages. 

The Second Amended Complaint asserts a vague claim for punitive damages 

against 716. As a matter of law, punitive damages are generally unavailable in the 

absence of a compensatory damages award.7 As ABI has asserted no cognizable claim 

for compensatory damages or other quantifiable injury, other than the unauthorized qui 

tam action discussed above, its punitive damages claim merits dismissal. 

5 Cf ABI's Opp. to 716's Mot. to Dismiss at 2 n.3 ("[T]he State will receive 90% of the 
savings if [ABI] is successful."). 

6 Qui Tam Action, Black's Law Dictionary, supra n.3 ("An action brought under a 
statute ... ") (emphasis added); Vermont Agency of Natural Res. v. U.S. ex rel. Stevens, 529 
U.S. 765, 768 (2000) ("[T]he False Claims Act (FCA) is the most frequently used of a handful 
of extant laws creating a form of civil action known as qui tam.") (emphasis added); cf 
Madden v. Croan, No. S-10134, 2002 WL 31492593, at *5 (Alaska Nov. 6, 2002) (unreported) 
("As a result of alleged misconduct by the superior court judge, the guardian ad !item, and 
Susan and her attorney, Roger claims the right to over $18 million in punitive damages. He also 
claims several more million dollars as the result of a "qui tarn action/whistle blowers 10% 
reward." These claims are completely unsupported."). 

7 Deland v. Old Republic Life Ins. Co., 758 F.2d 1331, 1339 n.4 (9th Cir. 1985) ("There 
can be no punitive damages where compensatory damages have not been awarded."); DeNardo 
v. GCJ Commc'n Corp., 983 P.2d 1288, 1292 (Alaska 1999) ("A punitive damages claim 
cannot stand alone; because we reject DeNardo's underlying claim, we also necessarily affirm 
summary judgment on his punitive damages claim."). 
716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR QUI TAM AND PUNITIVE 
DAMAGES 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{ I 0708-101-00290946;2} Page 3 of6 
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Even if ABI had asserted a claim for monetary damage in this action, punitive 

damages would still be unavailable because the Second Amended Complaint fails to 

allege any conduct by 716 that could support a punitive damage award. "Punitive 

damages are imposed to punish malicious wrongdoers and to deter future malicious 

wrongs."8 For that reason, AS 09.17.020(b) clearly limits the circumstances under 

which punitive damages may be awarded: 

(b) The fact finder may make an award of punitive damages only if the 
plaintiff proves by clear and convincing evidence that the defendant's 
conduct 

(1) was outrageous, including acts done with malice or bad motives; 
or 
(2) evidenced reckless indifference to the interest of another person. 

The Second Amended Complaint alleges no conduct by 716 that could plausibly meet 

either of these standards. Indeed, the Second Amended Complaint contains only a single 

allegation relating to conduct by 716: it alleges that 716 entered into the LIO Lease. It 

does not allege any facts suggesting that 716's entrance into the LIO Lease was 

outrageous or done with any improper motive; nor does it allege any facts suggesting 

this action was recklessly indifferent to the interest of any other person. 

In the context of this case, the legislative council was entitled to extend the real 

property lease at issue under AS 36.30.083(a). Their approval was in compliance with 

their own procurement procedures under AS 36.30.020. 716 had nothing to do with 

establishing procurement guidelines, and ABI has not alleged any such involvement by 

8 Alaska Rous. Fin. Corp. v. Salvucci, 950 P.2d 1116, 1123 (Alaska 1997) (citation 
omitted). 
716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR QUI TAM AND PUNITIVE 
DAMAGES 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
( 10708-101-00290946;2} Page 4 of6 
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716. Thus, it defies logic to assert that 716's conduct in merely agreeing to the lease 

extension could satisfy the strict statutory standard for punitive damages. Certainly, the 

Second Amended Complaint alleges nothing to justify this novel award. 

As there is no plausible basis in the Second Amended Complaint for a punitive 

damage award against 716, ABI should be precluded from seeking punitive damages in 

this action. 

III. CONCLUSION 

For the foregoing reasons, 716 respectfully requests that the Court enter an order 

precluding ABI from seeking (1) 10% of the purported savings to the Agency and (2) 

punitive damages. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: j(J - {- ( J By:----...L--9----'-r/f-_____ _ 
7 

Jeffrey W. Robinson 
Alaska Bar No. 0805038 

716'S MOTION FOR RULING OF LAW PRECLUDING ABI'S CLAIMS FOR QUI TAM AND PUNITIVE 
DAMAGES 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969CiviI 
(I 0708-101-00290946;2} Page 5 of6 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile 00 U.S. Mail on the <01'-\ day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS FOR QUI TAM AND PUNITIVE 
DAMAGES 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
(I 0708· I 01--00290946;2} Page 6 of6 
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. , • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-15-05969CI 

~y 

(PROPOSED) ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT (NOT EXTENSION) AND REQUEST FOR RELIEF 

UNDER CIVIL RULE 56(f) 

THIS COURT, having reviewed Plaintiffs' Motion for Partial Summary Judgment 

(Not Extension), Defendant GCI, Inc.'s opposition to Plaintiffs' Motion and Request for 

Relief Under Civil Rule 56(t), and any reply thereto, and being duly advised in the 

premises, 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT 
EXTENSION) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(!) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC. ET Al., Case No. 3AN-l 5-05969ci 
Page I of3 
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• ' • -

1:r~IS-MliR~~ED that l!lainti11s' Mohon Partial Suffimaty-J~t 
~! ExhlH:mm-r--- I 1 

In the alternative, the Court hereby orders a continuance postponing the Defendant 

Legislative Affairs Agency's obligation to respond to Plaintiffs Motion Partial Summary 

Judgment(Not Extension) until /rt/;(, . ~ 
DATED at Anchorage, Alaska this /S~ay o , 2015. 

Su 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on July 29, 2015, a true and correct copy ofthe foregoing was served 
via first class mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

I certify lhat on "f / _ a copy 
of the following was ail faxed/ hand-delivered 
to each or the follow7i·n a~t eir addresses or 
f!l,COrd, <f,,_.,,,_,, i?ofk t~ :re ((it~ R.c 1"111 s. t'-
,Y'.:':.:!: I £1 L.{M\_J) (],{ Ile Ca. tr/ fV'tM/£ Sdi ti?-< 

fuw<-fl C-u.ac~ l~n114a auu1,1 
Mffii11i§IFEltiwi Tf§ls11t~ __./ 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Dej!Criterion General, Inc.) 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT 
EXTENSION) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(f) 
ALASKA BUILDING, INC V. 716 WEST FOURTH AVENUE, LLC, ET AL, Case No. 3AN-l 5-05969ci 
Page 2 of3 
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Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/b/a KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P .C. 
413 G Street 
Anchorage, Alaska 9950 I 

\ 

(Co-Attorneys for DeflCriterion General, 
Inc.) 

I further certi that this document was substantively produced in Times New Roman 13, 
in compl' ce w th Ala ka Appellate Rule 5 I 3.5(c)(l) and Civil Rule 76(a)(3). 

79408549.1 0081622-00003 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT 
EXTENSION) AND REQUEST FOR RELIEF UNDER CIVIL RULE 56(1) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, ET AL, Case No. 3AN-I 5-05969ci 
Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: JAN-15-05969 Civil 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

[PROPOSED] ORDER DENYING CRITERION GENERAL, INC.'S MOTION 
FOR ORDER OF DISMISSAL WITH PREJUDICE 

This Court, having reviewed Criterion General, for Order of 

Dismissal with Prejudice, and any oppositions and r 1es thereto, arid being duly 

advised in the premises, enters the following ORD 

(i) The stipulation is 

resoluti of a I order in this matter. 

DATED this (c;f'dayof Sept~2015. 
fl v LrAM-- J2.. r~~ 

ith prejudice is stayed until the 

~· ~ c;Cl40 ~! HON .. 

?/( ~(I~ Supen~ ..... ..,,., 

{ 10708-101-00288073;2} . . 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the 4-t\-\ day of September 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 9810 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 9950 I 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 9950 I 

Blake Call 
Call & Hanson, P.C. 
413 GStreet 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~~. 
Heidi Wyckoff 

[PROPOSED] ORDER DENYING CRITERION'S MOTION FOR ORDER OF DISMISSAL 
Alaska Building .. Inc .. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

{I 0708-10 J.:(10288073;2} 
Page 2 of2. 
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LAW OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7688 

FACSIMILE 
1907) 274·9493 

• •• 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 
) Case No. 3AN-15-05969CI 
) 

!q' 
ORDER GRANTING 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(NOT EXTENSION) 

Upon due consideration of Plaintiffs motion for partial summary judgment and 

responses thereto, it is HEREBY ORDERED that the motion is GRANTED. It is 

FURTHER ORDERED that that certain contract, dated September 19, 2013, by and 

between defendant Legislative Affairs Agency and defendant 716 West Fourth Avenue 

LLC titled "Extension of Lease and Lease Amendment No. 3" (LIO Lease), does not 

comply with AS 36.30.083(a) in that it does not extend a real property lease. 

Dated , 2015. ~~Q 
~~ 

PATRI~cKAY, 
SUPERIRCOURT JUDGE 

' -
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

Vs. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., 
d/b/a KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

~~~~~~~~~~~~~~~~ 
Case No.: 3AN-15-05969CI 

CRITERION GENERAL, INC.'S REPLY IN SUPPORT OF MOTION FOR 
ORDER OF DISMISSAL WITH PREJUDICE OF DEFENDANT CRITERION 

GENERAL, INC. 

Defendant Criterion General, Inc. ("Criterion"), by and through its 

attorneys of record, hereby reply to 716 West Fourth Avenue, LLC's ("716") 

Partial Opposition to Criterion General, Inc. 's Motion for Order of Dismissal 

with Prejudice. Criterion's Motion for Order. of Dismissal requests dismissal 

of all of Plaintiff Alaska Building, Inc.'s claims against Criterion with 

prejudice, under Alaska Rule of Civil Procedure 41 (a)(2), in accordance with 

the release agreement. These are the only claims alleged against Criterion 

in the present action, as admitted by 716 in its Partial Opposition. With 

Plaintiffs claims dismissed there would be no claims remaining against 

Criterion. 

CRITERION GENERAL, INC.'S REPLY IN SUPPORT OF MOTION FOR ORDER OF 
DISMISSAL WITH PREJUDICE OF DEFENDANT CRITERION GENERAL, INC. 
AB! v. Criterion et al., 3AN-15-05969CI 
Page 1of4 
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• ..... • • 
716 does not oppose dismissal of Plaintiffs claims against Criterion. 

716 requests that Criterion remain in this case as a sort of third-party 

participant, with no claims against it, for the possibility that 716 decides to 

bring a claim against Criterion in the future. Criterion should not be tied to 

this lawsuit by the mere threat of potential claims by 716. 

ARUGMENT 

The Motion for Order of Dismissal for Criterion is brought under 

ARCP 4l(a) and the Court can grant a final judgment under ARCP 54(b). 

716 has not opposed and could not oppose dismissal of Plaintiffs claims 

against Criterion, which Plaintiff has requested to be dismissed jointly with 

Criterion. Plaintiff and Criterion have reached a settlement agreement that 

extinguishes all of Plaintiffs claims against Criterion and anyone found to 

be vicarious liable for the actions of Criterion. Because Plaintiff is the only 

party who has brought any claims against Criterion, the Motion for Order of 

Dismissal should be granted. 

716 seems to suggest that the Order of Dismissal would foreclose any 

potential future indemnity claims against Criterion. However, these 

indemnity claims are not currently at issue as they have not been pied, and 

are not even ripe, as they only are triggered if the indemnitee, 716, is found 

liable for damages. Hoffman Constr. Co. v. United States Fabrication, 32 

P.3d 346, 352 (Alaska 2001). The proposed Order of Dismissal would not 

prejudice 716 in the way it suggests. A review of relevant indemnity cases 

in Alaska shows that virtually all of them are brought after the underlying 

CRITERION GENERAL, INC.'S REPLY IN SUPPORT OF MOTION FOR ORDER OF 
DISMISSAL WITH PREJUDICE OF DEFENDANT CRITERION GENERAL, INC. 
AB/ v. Criterion et al., 3AN- l 5-05969CI 
Page 2 of 4 
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suit has concluded. e.g. Burgess Const. Co. v. State, 614 P.2d 1380 

(Alaska 1980) 

Further, 716's allegations relating to Navigators Specialty Insurance 

("Navigators") are a red herring. Navigators is not a party to this action and 

dismissal of Plaintiffs claims against Criterion will not affect any rights 716 

may or may not have against Navigators. It would be illogical for Criterion 

to remain in this case with no claims actually remaining against Criterion, 

just because 716 could potentially bring claims in the future against 

Criterion's insurer. Criterion satisfied its obligation under the contract to 

name 716 as an additional insured under its insurance, and its obligation 

as far as the insurance is concerned ends there. Any issues .regarding 

tender of defense or indemnity with Navigators should be taken up directly 

with Navigators, and any allegations about potential claims are speculative. 

CONCLUSION 

There is no legal basis for denying dismissal based on a co-defendant 

speculating that it could bring separate claims in the future. For the 

reasons herein, Plaintiff and Criterion's joint Motion for Order of Dismissal 

should be granted. 

CRITERION GENERAL, INC. 'S REPLY IN SUPPORT OF MOTION FOR ORDER OF 
DISMISSAL WITH PREJUDICE OF DEFENDANT CRITERION GENERAL, INC. 
AB! v. Criterion et al., 3AN-15-05969CI 
Page 3 of 4 
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• 
DATED at Anchorage, Alaska, this /tiJ4day of September, 2015. 

CERTIFICATE OF SERVICE 
I hereby certify that a true and 
correct copy of the foregoing was 

ed Ohan~.flfilivered and/or 
ailed this U'.r'day of 

pember,2015to:. 

James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

Jeffrey W, Robinson 
Asburn & Mason 
1227 W. 9th Ave., Suite 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, Alaska 99501 

Cynthia Ducey 
Delaney Wiles, Inc. 
1007 W. 3rd Ave., Suite 400 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 

Mark P. Scheer 
Scheer & Zehnder 
701 Pike Street, Suite 2200 

-:111' WA 981 I 

CALL & HANSON, P.C. 
Attorneys for Defendant Criterion 
General, Inc. 

By: 
Blake H. Call 
ABA No.: 8911051 

CRITERION GENERAL, INC.'S REPLY IN SUPPORT OF MOTION FOR ORDER OF 
DISMISSAL WITH PREJUDICE OF DEFENDANT CRITERION GENERAL, INC. 
AB/ v. Criterion et al., 3AN-15-05969CI 
Page 4 of 4 
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IN THE SUPERIOR COURT FOR THE STATE OF A~A.S~A:'\:~·,:· 
THIRD JUDICIAL DISTRICT AT ANCHORAGE'.'' ····'' '· ._.' 

' 
2015SEPl4 Alll!:IC} 

ALASKA BUILDING, INC., an Alaska 
corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

VS, 

716 WEST FOURTH AVENUE LLC, eta/. 

Defendants. 

Case No. 3AN- l 5-05969CI 

ALASKA BUILDING, INC. 'S REPLY TO 
716 WEST FORTH A VENUE LLC'S PARTIAL OPPOSITION TO 

CRITERION GENERAL, INC.'S MOTION FOR ORDER OF 
DISMISSAL WITH PREJUDICE 

The Motion for Order of Dismissal With Prejudice of Defendant Criterion General, 

Inc., (Motion) was filed on August 19, 2015. The next day, August 20, 2015, this Court 

issued its Order severing Count II of the Amended Complaint pertaining to damage to 

plaintiff Alaska Building, Inc., from this action and requiring Alaska Building, Inc., to file 

a new suit. Thus, this Court no longer has jurisdiction over Count II and unable to act on it 

as requested by 716 West Fourth Avenue LLC (716 LLC) or, for that matter, on the 

Motion itself. Substantively, 716 may interpose its claim for indemnity against Criterion 

General Inc., in the new suit to be filed by Alaska Building, Inc. 

Dated September 14, 2015. 
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CERTIFICATE OF TYPEFACE & SERVICE 

The undersigned hereby certifies that (l) the foregoing document is in 13 point Times New 
Roman typeface and (2) a copy hereof was mailed to Kevin M. Cuddy, Jeffrey W. 
Robinson/Eva R. Gardner, Blake Call, Mark Scheer, Daniel T. Quinn, and Cynthia L. 
Ducey. 

Dated September 14, 2015. 

Reply Re: Motion to Dismiss Criterion 
General With Prejudice s Page2 
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LAw OFFICES OF 

}AMES B. GOTISTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
1907) 274·9493 

• • 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, et al. 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

4Y 1 I 
ORDER GRANTING LEA VE TO FILE SUR-REPLY 

Upon motion by plaintiff, Alaska Building, Inc., to file a sur-reply to the Legislative 

Affairs Agency's Reply In Support Of Motion To Dismiss Or In The ~ever 

Claims For Misjoinder, it is reby ORDERED that the motion is ~. · 

y 
TJUDGE 
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• 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN- l 5-05969 Civil 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

~ 
[PROPOSED] ORDER GRANTING MOTION FOR ST A Y OF DISCOVERY 

THIS COURT, having reviewed 716 West Fourth Avenue, LLC's ("Defendant") 

Motion to Stay Discovery, any opposition and/or responses thereto, and being duly 

advised in the premises, hereby ORDERS that 716's Moti n for a Stay of Discovery 

with respect to Count I is hereby GRA 

DATED this_ day of _____ ,. 2015. 

{ 10708-101-00274057;1} 

PATRICK J. McKAY 
Superior Court Judge 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile Ill U.S. Mail on the Q3 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING MOTION TO STAY DISCOVERY 

Alaska Building. Inc. vs. 716 Wes/ Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

{ 10708-101-00274057; I} 
Page 2 of2 
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.. • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLI' 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

-».l( 

CaseNo.: 3AN-15-05969CI 

!PROPOSED! ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS 
AGENCY'S MOTION TO STAY PROCEEDINGS 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's (the 

"Agency") Motion to Stay Proceedings, any opposition and/or responses thereto, and 

being duly advised in the premises, this Court finds and ORDERS as follows: 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY 
PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, et al., Case No. 3AN- I 5-05969CI 
Page I of3 
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• 
On March 31, 2015, Plaintiff Alaska Building, Inc. ("Plaintiff''), filed a Complaint 

for Declaratory Judgment and Specific Performance (Complaint) against Defendants 716 

West Fourth Avenue LLC, Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects, the 

Agency, and Criterion General, Inc. On May 27, 2015, the Agency filed a Motion to 

Dismiss Plaintiffs Complaint for lack of interest injury and citizen-taxpayer standing. 

Also on May 27, 2015, the Agency filed a Motion to Stay Discovery. Both motions are 

currently pending before this Court. 

Good cause exists for granting a stay because ( 1) standing is a threshold matter 

this Court must resolve before proceeding to the merits of Plaintiffs claim (2) the 

motion, if granted, would dispose of the entire case against the Agency, thereby 

eliminating the expense of litigation and the use of judicial resources; and (3) the 

Agency's Motions to Dismiss and Stay Discovery were filed sufficiently in advance of 

current deadlines such that a stay will not unfairly prejudice any party. Accordingly, a 

stay of proceedings is appropriate under the court's inherent authority. 

IT IS THEREFORE ORDERED that Defendant Legislative Affairs Agency 

Motion to Stay Proceedings is GRANTED. 

DATED this __ day of _____ , 2015. 

Honora e Patrick McKay 
Superio Court Judge 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY 
PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN-15-05969CI 
Page 2 of3 
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• 
CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June_, 2015, a true and correct copy of the foregoing was served 
via first class mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for DeflCriterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 . 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. dlb/a KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 9950 I 
(Co-Attorneys for DejlCriterion General, 
Inc.) 

I further certify that this document was substantively produced in Times New Roman 13, 
in complia ith Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

79173184. I 0081622-00003 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION TO STAY 
PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 3 of3 
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• • 
IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN- l 5-05969 Civil 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

f~ 
[PROPOSED] ORDER GRANTING MOTION TO ST A Y PROCEEDINGS 

716 West Fourth Avenue, LLC's ("Defendant") Joinder in Motion to Stay 

Proceedings is hereby GRANTED. This COURT, finds and ORDERS as follows: 

Good cause exists for granting a stay with respect to Count I because (I) standing 

1s a threshold matter this Court must resolve before proceeding to the merits of 

Plaintiffs claim; (2), the motion, if granted, would dispose of Count I against 716, 

thereby eliminating the expense of litigation and the use of judicial resources in 

attending to a claim totally unrelated in questions of law and fact to Count II, and 

(3)neither party will be prejudiced by the court's grant of a stay with espect to Count I. 

DATED this_ day of _____ , 2015. 

{ 10708-101-00274058; I) 

PATRI K J. McKAY 
Superior Court Judge 
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• • 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the '23 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

By:\~~\) 
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING MOTION TO STAY PROCEEDINGS 

Alaska Building, Inc. vs. 716 West Fourth Avenue, llC, et. al. 3AN-15-05969Civil 

110708-101-00274058;1) 
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INTI-IE SUPERIORCOURTFOR THE S\ATE"UF~SM7 
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THIRD JUDICIAL DISTRICT AT 1)-~CHO~GE : 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 

716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) . 
GENERAL, INC., ) 

Defendants. 

-'ffP"urY--;:;;=r:;---

Case Nci.: 3AN-15-05969 Civil 

716 WEST FOURTH A VENUE, LLC'S PARTIAL OPPOSITION TO 
CRITERION GENERAL, INC.'S MOTION FOR ORDER OF DISMISSAL 

WITH PREJUDICE 

Defendant 716 West Fourth A venue, LLC, ("716") by and through its attorney, 

Jeffrey W. Robinson of Ashburn & Mason, P.C., hereby partially opposes Criterion 

General, Inc.'s ("Criterion") Motion for Order of Dismissal with Prejudice. 716 does 

not dispute that Criterion has resolved its claims with the Plaintiff. However, dismissal 

with prejudice is premature while Plaintiffs claims against 716 and other defendants are 

unresolved because 716 has derivative claims against Criterion for indeinnityand a 

defense if Plaintiff proceeds against 716 on Count II. 

I. Background 

Plaintiff Alaska Building, Inc. ("ABI") filed its complaint on March 31, 2015, 

alleging in Count II, in addition to the procurement claim under Count I, that its 

(I 0708-101-00288070;4 I Page I of8 

000584



• 

~ "' ,.., 
z .... 

co 

0 
0 ,...: 
0 " .... _ .... 

Vl 
w 0 " 

j 
t: Ll'I 0 
:> a- a-

Vl a-
"' w < ~ 
a:~~u.. 
~ ~ :I 
~ < < • 
c( I W 

~ 
....1.l;~-" ,.., I- 0 ,.., 

~ :I ~ 

J ~ u .0 
z " 

r:o ~ < <"! 

I 
.... ::; 

a-
Vl _, 

< w 
I-

building, the Alaska Building, was damaged due to the defendants' negligence during 

the "LIO Project."1 

Plaintiff filed an amended complaint on June 8, 2015, adding the Legislative 

Affairs Agency to Count II, claiming that "[b]y entering into the LIO Project, 716 LLC 

and LAA caused the damage to the Alaska Building." Oral argument was held on 

August 18, 2015 regarding Plaintiffs standing as to Count I and whether Count I and 

Count II should be severed. On August 20, 2015, the Court issued a written order 

requiring Count Two be severed from Count One. Plaintiff was directed to file a 

"separate action, if desired" on the allegations in Count II. 2 to date, Plaintiff has yet to 

re-file Count Two. 

On August 19, 2015, prior to the written order, Criterion General, Inc. 

("Criterion") moved to dismiss with prejudice "all claims against Criterion" under 

Alaska R. Civ. P. 4l(a) (2) pursuant to a settlement it reached with Plaintiff.3 

Specifically, Criterion asserted that "Plaintiff has agreed to dismiss with prejudice all of 

the claims it has asserted or could have asserted against Criterion in this case, as well as 

all claims against any other party arising from any alleged vicarious liability for any act 

1 Plaintiff named 716, the owner and lessor of the building, KKP Architects, the architect for 
the LIO Project, Pfeffer Development, LLC, the project manager, and Criterion Generai, Inc., in this 
count. 

2 Court's Order dated August 20, 2015. The court ruled that Plaintiff had citizen-taxpayer 
status to sue under Count One. 716 has filed a petition for review with the Alaska Supreme Court 
seeking reversal of this ruling. 

3 Criterion's Motion for Order of Dismissal at I. 
716 WEST FOURTH A VENUE, LLC'S PARTIAL OPPOSITION TO CRITERION'S MOTION FOR ORDER OF DISMISSAL 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of8 · 
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committed by Criterion with respect to the subject matter of this case."4 Criterion 

referenced the fact that no other party, to date, had brought claims against Criterion. 5 

Criterion's request for dismissal with prejudice is a request for a final order. As 

an initial matter, the Motion should have been brought under Alaska R. Civ. P. 54(b ). 

In actions involving multiple claims or multiple parties, entry of final judgment can only 

be made "upon an express determination that there is no just reason for delay ... "· That 

standard has not been addressed, and as set forth here, neither has it been satisfied. 

716 partially opposes the court's dismissal of Criterion because 716 reserves, and 

has always reserved, its right to bring a third-party claim against Criterion with respect 

to the allegations in Count II. It is premature at this time to know what the Plaintiff's 

intentions are as to Count II, and certainly the language of Criterion and Plaintiff's 

settlement, as described in Criterion's proposed order, prohibits any further action by 

Plaintiff against 716 for any alleged building damage premised on vicarious liability. 

Accordingly, 716 does not object to Criterion's.motion to dismiss in the event 716 and 

the other defendants are also dismissed from Count II with prejudice. 

II. ARGUMENT 

a. Criterion is contractually liable to 716 for the vicarious claims 
raised in Count II. 

4 Id. 
5 Id. 

716 WEST FOURTH AVENUE, LLC'S PARTIAL OPPOSITION TO CRITERION'S MOTION FOR ORDER OF DISMISSAL 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- I 5-05969Civil 

Page 3 of8 
(10708-IOI..()0288070;4}. 

000586



u "' ~ M z .... 
Q) 

0 
0 " 0 " .... - .... 

~ w 0 " 
t: "' 0 
::> °' °' l VI 11' 

Ill .,; < ~ 

~ 
~ ~ ~ u. 
.~ ~ ~ 
~c(c(. 
< I W 

.~ 
...J/;.Cl-

~ M 
I- 0 M 
~ J: ,,. 

J ~ u .0 
z " 

a'.l " c( ·""! .... " 
I .... 0 

°' l/l _, 

< w 
I-

716 is the owner and lessor of the LI0.6 Criterion was the general contractor 

hired by 716 to perfonn the work on the LIO Project.7 Prior to perfonnance of the 

work, Criterion and 716 entered into a construction contract. 8 The issue ofliability for 

property damage was addressed in the indemnification provision of the construction 

contract. §A.3.17.1 provides: 

[T]he Design-Builder (Criterion) shall indemnify and hold hannless the Owner 
[716] ... from and against claims, damages, losses, and expenses, including but 
not limited to attorney's fees, arising out of or resulting from perfonnance of the 
Work, provided that such claim, damage, loss or expense is attributable 
to .... .injury to or destruction of tangible property other than the Work itself, but 
only to the extent caused by the negligent acts or omissions of the Design­
Builder, Architect, a Contractor, a Subcontractor, anyone directly or indirectly 
employed by them or anyone for whose acts they may be liable, regardless of 
whether or not such claim, damage, loss, or expense is caused in part by a party 
indemnified hereunder. 

Article C. l of the construction contract further provides that Criterion's liability 

insurance coverage will name Pfeffer Development, LLC and 716 as additional insureds 

and will be primary and noncontributing to any coverage carried by Pfeffer 

Development and 716. The insurance certificate in fact reflects that both Pfeffer 

Development and 716 are additional insureds under the coverage policy.9 

The settlement tenns agreed to by Plaintiff and Criterion preclude ABI from 

advancing any claims against "any other party arising from any alleged vicarious 

6 See Amended Complaint,~ 23. 
7 See Amended Complaint, ~ 26. 
8 Attached as Exhibit A. 
9 Attached as Exhibit B. 
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liability for any act committed by Criterion with respect to the subject matter of this 

case."'° As explained above, 716 is contractually protected both by insurance and 

indemnity clauses under its contract with Criterion for any vicarious liability arising 

from Criterion's actions. Under the terms of the settlement agreement offered by 

Criterion, Plaintiff should be precluded from pursuing further action against 716 with 

respect to Count II (assuming Plaintiff re-files). However, Plaintiff has not 

acknowledged that fact yet and should be required to address this question prior to the 

court's action on this Motion. 

b. 716's right to file a third-party suit against Criterion should not be 
prejudiced by a premature dismissal. 

Dismissal of the action against Criterion is premature with Plaintiff's intent on 

Count II unresolved. And while 716 has not yet brought a third-party suit against 

Criterion, it has vigorously pursued its right to indemnity with Criterion's underwriter to 

date. 

On February 9, 2015, after the complaint for $250,000 in damages for the Alaska 

Building was filed by Plaintiff, counsel for 716 asked Criterion to confirm from its 

carrier, Navigators Specialty Insurance ("Navigators"), that it was adjusting the claim 

on behalf of 716 in addition to Criterion and providing a defense. 11 

IO C . . M . F o· . I I ntenon ot1on or 1sm1ssa at . 
11 

See Exhibit C. 
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On February 10, 2015, Criterion responded that Navigators acknowledged the· 

claim, and Criterion was assembling documents for Navigators to further investigate the 

claim. The response included a letter from Navigators indicating an adjuster named 

Sandra Heiden was assigned to the claim. 12 

716 wrote numerous follow up letters and emails to Ms. Heiden regarding the 

status of 716's additional insured tender. Ms. Heiden failed to respond, except in a 

letter dated May 4, 2015, in which she acknowledged that Navigators was still 

investigating the claim. 13 Ms. Heiden also acknowledged that Navigators was obligated . 

to provide coverage for "resultant damage from on-going operations." 14 In other words, 

716 would be covered if the damage occurred during construction, which is precisely 

when Plaintiff alleges the damage occurred in its claims against Criterion. 15 716 

followed up with Ms. Heiden numerous times to confirm Navigators' coverage position. 

On June 4, 2015, Ms. Heiden responded by e-mail that she was still "in the process of 

obtaining formal approval." 16 The matter remains unresolved. 

The current allegations of damage to the Alaska Building concern events that 

happened during construction. If Plaintiff refuses to consent to dismissal against all 

defendants with prejudice under Count II but instead persists in its claims against the 

12 Letter from Criterion attached as Exhibit D, and letter from Navigators' attached as Exhibit 
E. 

13 See Exhibit E. 
14 Id. 
15 See Amended Complaint~ 28. 29, 36. 
16 . 

See Ex. F. 
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other parties, 716 is entitled to sue Criterion to enforce the terms of the above 

mentioned contracts. 17 Such a suit may also involve bringing in Criterion's insurer as 

well. 18 

Accordingly, the Court should not dismiss Criterion from Count II with prejudice 

on the basis of its settlement with Plaintiff. Such an order is premature at this time 

before all of Plaintiff's claims against the other defendants are dismissed with prejudice. 

At this time, the se.ttlement can be lodged but a final order of dismissal is premature. 

ASHBURN & MASON, P.C. 
Attorneys fi i716 West Fourth Avenue, LLC 

W. Robinson 
Bar No. 0805038 

17 Simmons v. Insurance Company of North America, 17 P.Jd 56, 59 (Alaska 2001) 
(recognizing the rights of additional insureds, even unnamed ones, to insurance contracts). Here, 716 
believes it can look directly to Criterion for recovery of all post-tender legal fees and expenses in 
defendini Count Two as well as full costs and actual attorney fees incurred in enforcing the tenders .. 

1 It also goes without saying that 716 is entitled, ifit so chooses, to sue Navigators to enforce· 
the contract under the.terms of the insurance policy and the additional insured endorsement. Such·an. · 
action could encompass a claim for bad faith. See Ennen v. lntegon Indem. Corp., 268 P.3d 277 (Alaska 
2012) (holding that an additional insured may bring a cause of action for bad faith against the insurer.) 
See also State Farm Fire & Cas. Co. ·v. Nicholson, 777 P.2d 1152 (Alaska 1989)(Holding that an · 
insured's action against its insurer for breach of the implied covenant of good faith and fair dealing 
sounded in tort.) 
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8AIA Document A141'" - 2004 
Standard Form of Agf8flment Between Owner and Design-Builder 

,,,,. 
AGREEMENT made uoflhc.-rd1yofNovanbcr ln the year 2013 
(In wonU, lltflka11 day, 111011th arrd year.) 

BETWEEN die Owner: 
(Nam., l•aol #ahis. oddrt.U and otlw,. brfo""'1JIOlll) 

716 WEST FORTH AVENUE. U.C 
42' a Sa-eel, Suite 210 
Andiorap, AK 99501 

and the Design-Builder: 
(llaw. lraaJ datUJ. atldr&u ON/ 011-r ltf/onnotlan) 

Criterion Ocncral. INC. 
1820 Cornmcrelal Drive 
Anchorqe, A.hilka 99!01 

for lhc followina Projec:t: 
(Namit, location and ti.railed ducrlptlon) 

LIO Bulldlna Rcmockl 
716 West 4th AvcnUll 
Anchorage, AK 99501 

The Owner 111d Ocslan·Builda 1sr1e1: u follow.. 

ADDITIONS AICD Dl!L&TIONI: 
The IUlhClt ol U'lb dGalflllrll Ml 
Ilda.I lnfarmdon nHded b lb 
~llOoft. Tl'lll aulhar may Btlo 
l'laW nnitMd tne tu: ol me ongtnaJ 
A.IA Slsr'ICll.-d fcnn. An Addl?Ons 1rtd 
Ol"'b'd RllpOlf trW nat91 9dded 
rrtarm.uonu wtl artM1Jana1olhll 
1ta:ndll'd rorm Imel: 11 ndltlll florn 
Ul9 eUlhar and ahauld bo l'9'o'klwlld, A 
wrQcll lne In ltie klft mqln af tNI 
dDcu'nl:nt 1n111cms .ntlretl'lft Whor 
hi• 9Clad necau.,. tnl'orl'lllllon 
Md~ a. 1U111or ha mddlld 10 or 
mt.ml rrorn thl orlglin .. AJA lot. 

Tllll OOWIMnt rin lmpotllnl lepl 
canaequencca. Conau!lsUcm wtl:ti sn 
domey II encoutl;od wltl respect 
to J1a cmnplellan or modltlcalJon. 

COMUbUCln Wl\l'I 1n Clorney II 11aO 
oncou'IQed wlh taped to 
pn:d'IDll«ml IC81'115ng req~ 
ri lhe juriadlctlon wtle'o tfte Pnljld: II 
IOClll-'. 

AlA DoQnneal A141-- ftlO&. CoPrngt!IC 2004 ~ TM~IM..,_ d o\tdlllKts.Allrtgllb ,...,...., rr~_: .Thlt AU. ·Dllc-.nt .. prot!Kl.cl br 
u.a.COW'1911f.Uw8ndlnl9'1Ytionl!IT111a&Mo.Uuulltortud~Ot'dl~ofll'll9AIA'!..'~,_._,poraa •• t1t.-rno ...... lll 
- c:tva and~ pelldiea,.,. .mci.~ IDIN_.._at8&1t~ imhrtlw..._ nmmca....i-pmdumd.,AM. ....... 111 
,l:Oll;OCl•l'll'l1l2011 ...... 0nlsfill .. ~-l.rlictl .... Oflmwaallt4.mndlallllillar ....... 
U..-.i ' tfDOSM111) 
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TABLE OF ARTIClES 

THE DESIGIMIUD.D DOCUllENTB 

2 WORK OF THIS MIREEllENT 

3 DATE OF COlllllENCEMEHT AND SUBSTANTIAL COMPlETIOll 

4 CONTRACT SUM 

8 PAYMEHT8 

8 DISPUTE RESOLUTION 

MISCELLANEOUS PROVISIONS 

8 ENUllERATION OF TllE D!SIGN-llUILD DOCUMENTS 

TABLE OF EXHIBITS 

A TERMS AND CONDITIONS 

B DETERllllATIOH OP THE COST Of THE WORK 

C INSURANCE AND BONDS 

ARTICLE I THE DESIQll.BUILD DOCUMENTS 
S t.1 The Design-Build Documenrs form the Design-Build Contract. The Design-Build Documenu consiSI ofdlls 
Apeemcnl bcrween Owna- and Design-Builder (hereinafter, the •Agreemen11 and its altachcd Exhibits; 
Supplementary and othet Conditions; Addenda issued prior to execution of lhc Agrccmcnl; the PrQjcct Criteria, 
includins cbanses ta tho Project Criteria proposed by the Design-Builder and aa:cptcd by 1he Owner, if any; die 
Dellgn-Builder'a Pn1pasal and written modiflca1ims IO the Proposal accepted by the Owner, If my; other documents 
lilted In this ~I; and Modiflcatlon1 issued after execution aflhi1 Agrc:crnenL The Dcaian-Build Document.I 
sbaJI not be c;onstrued to crmte a contnaual relationship of any kind (I) between lhe Architect and Owner, (2) 
between the Owna and a Contractor or Subcont1'8Clor, or(J) between any persons or entities Olher man the Owner and 
Ocsign-Buildcr, lncludlna but not Hmitcd to sny consulamt retained by I.he Owner to prepare cw review the Project 
Criteria. An enumeration of the Desisn·Build Documents, Olha than Modifications. appean In Article 8. 

I tl The OeailJl""Bulld Cmtrad rq:nsents tile entJra and inlegra!ed qrcc:mcnt bawoen the parties hereto and 
supeneda prior neaotlations,, represen.Wlons or agreanontl, dtha wriiicn or oral. 

I U The Design- Build Contrad may be amended or modified only by 1 Modification. A Modir"'81lon Is (I) a written 
amendment to Iha Desig.n-Bulld Contract aigned by both parties., (2) • Owlgc Ordel", (3) a Construction Olanse 
Directive or (4) • wrlaen order for a mlnor change in the Work i.uucd bf the Owner. 

AllTICLE 2 THE WORK Of THE DESIGN-BUILD COMTllACT 
I 2.1 The Dcsian-Buildcr shall fully eucute the Work dm:ribcd in the Oesian·Build Doo.unenu. except to c:he extent 
spedftcally lndlc:Blcd In lhe Design-Build Docum°"" IO be the responsibility oFOlhers. 

ARTICLE 3 DllTE OI' COllllEllCEllENT AllD SUBSTANTIAL COMPLETIOll 
I 1.1 The date of commencement of the Work shall be the date oflhls Asrccmcni unlCSJ a diff'crm1 date is atm:d 
below ot provision is rnado for the d•e to be fixed In a notice issued by the Owner. 
(lruttrt IM tkll• of c:ommuatmnl If ii "Ufu..from ,,_ d1111 oj11ris Agr«mrnJ or. if applicab/6, rtate that lire dm. will 
M fa1d In o na1ice to proceed.) 

<!.Lo~ ot= ~W:W:. W<nt ~ t-lTP . 
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If, pier to the commencement of Work, the Owner requires lime 10 file mongages, documents rcla1cd 10 mechanic's 
liens and ocher sccurily interests. the Owner's time requirement shall be as follows: 
(lnMrf Owner '1 time requirtun•nt.r.) 

NIA 

I 3.2 The Contract Time shall be mca.sured from the date of c:ommenccmcnt, subjm to adjUSlmcnU or1his Contract 
Time as provided In the Design.Build Documenls. 
(ln1ert prov;1ioru, if any, for liquidated damagr.r nlatlntI to failure to complete on lime or for bonll3 paymtnls for 
earlycomplerton oftlro Wort..) 

I 3.J The Dcsign·Buildcr shall achieve Substantial Completion of the Work not later than days fi'om lhe date of 
commcnc:cmcnt, or as follows: 
(Insert numMr of calendar day.r. AllernaiiYely, a calendar date may be 11!/ed when coordinat6d with tlt6 dala of 
commurc•tMnt. Unles.:11talul elsewhere in tM Dt.r;g,,.Bulld Docu~nts. lnnrt attY require~nt1for•arli4r 
Sub1tantial Completiun ef certain pol'fions oftM Work.) 

Deccmbu 17, 2014 

Portkxl olWartc 
1'11 

ARTICLE C CONTRACT SUM 

Su-al Compllllon Date 
December 17, 2014 

§ 4. t The Owner shall pay the Design· Builder the Contract Sum In current ft.Inds for the Dcsisn·Buildcr's 
pcrf'ormance of the Design· Build Contract. The Contract Sum shall be one of the following: 
(CIMclc tM approprial• haz.) 

( X ] Stipulated Sum in accordance with Section 4.2 below; 

[ Cost of1he Work Plus Design-Builder's Fee in accordance with Section 4.3 below; 

C051 of the Work Plus Dcsign·&ildcr's Fee with a Ouaran1ced Maximum Price in accordance with 
SecOan 4.4 below. 

(Baud on tM !election a bow, complete either Sec lion ./. 2, .J.J or ./ . ./ below.) 

§ U STIPULATED SUM 
§ 4.2.1 Thc Stipulated Sum $hall be Thlrty Millicwi One Hundred and Sh11y-Nlne thousand and Fifty-Five Dollars and 
no cents (SJ0.169,0SS 1 subject 10 additions and deductions as provided in the Oeslgn·Bulld Documents. 

I 4.2.2 The Stipulated Sum is based upon die following ahema1es. i( nny, which are described In lhe Design-Build 
Documents and 8R hereby acccpled by lhc Owner. 

NIA 

I •.Z.3 Unil prices, if any, uc as follows: 

Dacrtptlon 
N/1' 

I 4.2.4 Allowances, if any, 1rea follows: 

Unite Price ($0.00) 

(Identify Olld stall tlw amour11.1 of any allowonc•s. lllld nat• wMtMr lhq inc/Ilda labor, materlol.J, or bot It) 

-~-~=:~:,.;::C,;.~'1';,:.=.~~!u~ .. ==~:en.ArllJD':.:~~~!~~::t~~-~':tiY 
._._.,. chrD and cmmw .-nett1n. .. wUJ be ptONCUted to ct. lllPlrnllm emar. paul* WldWU. .... Tbb -~ ..... ~ b• A.IA &antrate .. 
1t:D5:CIOon tvtt/%01:1 undetOnlerNo..t715l554791_1-'*" bplt8 an Cll#allZ014. mdle aallar......_ 
UMr-.: (13)05M1tl) 
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AllCM'lnct 
NIA 

Amount ($0.CICIJ 

I 4.2.5 Assumptions or qualifications. If any, on which lhe Sripulated Sum Is based, are ns follows: 

Per Pricing Proposal dated August 27, 2013 

§ 4.3 COST Of THE WORK Pl.US DESIGN-BUILDER'S FEE 
I 4.3.1 The Cost of the Wortr. is as defined in Exhibit 8. 

I •.l.Z The Design-Builder's Fee ls: 
(State a lump sum. ~rantap of Cost of the Work or other provision/OT dst•nnlnlng the De:sla~Bur1der's F•• and 
tlr• mrthod of cu/j11nmcn1 to tire Fn for clrange.i In thd WorlY 

NIA 

I 4.4 COST OF THE WORK Pl.US DESION-BUU.DER'S FEE WllH A GUARAlllEED llAXlllUlll PRICE 
I 4.4.1 The Cml of the Work i1 as defined In Exhibit B. plus the Dcsign·Buildc:r's Fee. 

§ 4.4.2 The OcsipBullder's Fee is: 
(Stale a lump 111m, pen:eniogs ofCMt oftlra Wor.l OT otlMr provision/or tMtennining the ~:r/g,,.Builder's FfJ• and 
rM method of adjusttMnl to tha Fnfor changes In the Wort..) 

NIA 

I 4.4.3 GUARAHTEED llAXlllUll PRICE 
I 4.4.3. t The sum of the Cost oflhc Work and the Design-Builder's Fee is gull'Bld.CCd by the Design-Builder not to 
exceed (S ). subjccc to additions and dedudions by duinacs in the Work as ptO\'ldcd in the Design-Build 
Documents. Such maximum sum i1 referred to in the De:sip-Build Documents u Che Guaranteed Maximum Price. 
Coses \IA!ich would cause Che Ouarantced Maximum Price to ba exceeded shall be paid by the Design-Builder without 
reimbu11C1T1cnt by the Owner. 
(lnnTI specific provisions iftht! Desip-BMil<kr Is to participate in owy SQllfnp.) 

NIA 

I 4.4.3.2 The Ouaranteed Maximum Price ii based on the followina a1tcrnatcs. if any, which arc described in the 
DesJan-Bulld Documents and arc hereby accepted by lhe Owner: 

NIA 

I 4.413 Unit Prices. if any, arc as follows: 

Dncriptlon 
NIA 

I 4.4.3.4 ADowanoes. if any, arc u fbllows: 

Unlla 

(ld•nl/fy and state the ama11nts of aey allowance.J, and SUIU whit/Mr thq lncluth labor. mal•riaU. or bOllt.) 

Allawlm:• 
NIA 

AmD<ml(SU.001 lndudtdltama 

I 4.4.15 Assumptions. if any, on which lhe Guaranteed Maximum Price is based, cc u follows: 
(ltkntify tM mnunptlons on which tlM Guaranlll•d MaWmnn Priu is ba.Jtd.) 

NIA 

MA Doc-9 At~t 0• - I004. COprrlgtd0%004 br Ths~ ~al ~AU '4gMa n:Mrn1L \YARNINO:.Thl1 -AIA"..IJ:oc-"1'.'11"n1 i.· prolOC:tH br 
U.S. CaPJi19fd Lii•.~ ln~m8Ul:!.111al rru1l_19" UAaulb~ld 19Pf~0c~!' or :dllt.rlbUUOn ol -~'AJA~. DOc-uinlol1 o"r _,,ponlon ol_h~ mar rw"tu11 In' 4 
··"-CtvD 9ad Cttrnlnll ~and wm be proMCUltod to U'I' mu~ 1-dnil poulllel UPNI th• la•. Tr.~ - ptOCIUC9d 1rJAIAaol'ts ... •I 
11:0500Clll 1Ulllf01)\llMIW °'*'HO 11P5S.Cna_1..aidi1..pra onOllODtlOM, and ....... ra:salll- •. 
U111Notn: (133C150illlll) 
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..... 

t 4.5 CHANGES IN lME WORK 
I 4.5.1 Adjustments of the Contract Sum M account of changes in the Work may be determined by any of the methods 
lisccd ln Anlcle A. 7 of Exhibit A. Terms and Conditions. 

I 4.9.Z Where the Contract Sum is the Cost or the Work. with or without 111 Guaranteed Maximum Price. and no 
spcclfle provision is made in Seaions 4.3.2 or 4.4.2 for adju.stmcnt of the Design-Builder's Fee in the case ofOtangcs 
in the Work. or if the ex:lent of such changm Is such, in du: aurcptc. tha1 appliclliCW'i of the adjuslment wlll cause 
substanlial inequity to the Owner or Design-.Bullder, du: Ocslgn-Builde:r'1 Fee shall be equitably adjUSlcd on the bes.ls 
of the Fee established for the original Work, and the Contract Sum shall be adjusted accordingly. 

ARTICLE 5 PAYMENTS 
f II.I PROGRESS PAYMENTS 
§ 5.1. 1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall make 
progre.ss payments on account ofrhc Contraa Sum to the Design.Builder as provided below and clscwhcrc in the 
Design-Build Doa.lmcnts. 

I 11.1.2 Tbc period c:ovtrcd by each Application for Payment shall be one calendar monlh ending m the la.st day of the 
month, or as. follows: 

NIA 

I 5.1.J Provided that an Applian.ion for Payment i1 rc:cived nDI l•tcr than tho I st day of month, the Owner shaU 
make payment to &he Design-Builder not later than lhe 30 day of the same month. If an Application for Paymen1 Is 
received by the Owner after the application dace fixed above. payment shall be made by the Owner not later than 
Thirty ( 30 ) days after the Owner receives rhc Application tbr PaymcnL 

§ 6.1A With each Applicalion for Payment where lhe Contract Sum is based upon the Cost of the Work, or d1eCos1 of 
the Work with• Ouarantced Maximum Price. the Ocslsn-Builder shall submh payrolls. pcuy cash accounts,, rcociptcd 
in\IOicc:s «Invoices with dicck voucher1 attached, and any Olher evidence required by the Owner to demonstrate that 
cash dbburscmcnts already made by tho Do.sign-Builder Cll acc:ount of the Cost of the Work cqU1I or exceed (I) 
prognss payments already received by the OeslpBullder, less (2) that portion of those payments attributable to the 
Des.Ian-Builder's foe; plus (3) payrolls for the period covered by the present Application for Payment. 

I S.1Ji With each Applicasion (or Payment where the Contna Sum is based upon a Stipulated Sum or Cos1 of' the 
Work with a Ouannteed Maximum Price, the Desisn-Buildcr lhall submit the most recent schedule ofva!ucs In 
acccrdancc with tho Design-Build Ooc:umcrits. The Khcdule of values ihall allocate the entire Contract Sum among 
the vnriou1 portions of the Work. Compensation for design services shall be shown separaldy. Where the ContrDet 
Sum 11 based on lhcCosc of the Work with a Ouanntccd Maximum Price, the Design-Builder's fee 1hall be shown 
sepamcly. The sclicdule of values shall be sweparcd in such form and supported by such data lo substantiate it1 
accuracy as the Owner may require. Thia schedule of values. unless objcelcd lo by the Owner, shat I be used llS a basis 
for reviewing the Dcslgn-Bulldcr's ApplJemlons for PaymenL 

I 5.1.1 In takina adlon on lhc Dcslgn·Butlder'1 Appllc:atlons for Payment, the Owner shall be entitled lo rely on the 
as:c.uracy and completeness of the information fumishcd by the Design.Builder and shall nOI be deemed to have made 
1 detailed examination, audit or arilhmecie verification of the documentation submiaed in acoordlnce with Seel.ions 
5.1.• ar 5. 1.5, or Olhct supporting data; to have made cxhiwstlvc or continuous on-site inspcclions; or to have made 
cuminations to uccttain how or for what purposes the Design-Builder has used amounts pr'C'Jiously paid on account 
of1ho Agreement Such examinations. audits nnd wrifica1ion.s. if required by rhe Owner, will be performed by lhe 
Owner's acoounllms acting in the sole Interest oflhe Owner. 

I 9.1.7 Except with the O\.wier's prior approval, the Design-Builder shall not make advance pnymcnts to suppllcu for 
ma1crlals or cquipmcnl which have nOI been delivered and stored Ill the site. 

I 11.2 PROGRESS PAYllENTS • STIPULATED SUll 
§ 5.2.1 Awlications for Payment Yoflcrc che Can tract Sum is based upon a Stipulated Sum shall indicate the percentage 
of completion of each pcrtjon of fhe Work as of lhe crid of the period covered by the Application f"or PnymenL 
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I 5.2..2 Sut!cct to other provisions of the Design-Build Doc;umcnts. me amoun1 of each progress payment shall be 
computed u follows.: 

.1 Take Ihm portion of the Conb'ael Sum properly allocable lo completed Work es dacrmincd by 
muJliplyins Ute percentage completion of each portion oflhe Work by the share of the Contrace Sum 
allocated to that ponion of the Work in the IChedule of values, less retainaae of zero percent ( o '%) 
on the Work, other than services provided by dcsisn professionals and Olhcr consuhants retained 
directly by the Design-Builder. Pending final dc:tcnnination of cosl to the Owner of Changes In the 
Work, amou1usnot in dispute shall~ included as provided in Section A.7.3.B of Exhibit A, Tams and 
CGndldon~ 

.2 Add rha1 portion of' the Conttact Sum property allocable 10 mata-ials and equipment delivered and 
suitably stared at die site for subsequent incorpormion in the complcicd construction (or, if approved in 
advance by the Owner, suitably stored off1hes.lle 11 a location agreed upon in writing), less rcuinage of 
Zero percent ( O 4l-'°•): 

.3 Subtract the agrtptc of' previous payments made by lhe Owner; and 

.4 Sublract nmounts., lf'11ny, for which the Owner ha.s withheld pa)'Tllcnt ftorn or nu Iii fled an Applicetion 
for Payment u p~idcd In Section A.9.S ofE>lhiblt A, Terms and Conditions. 

I 5.2.3 The progress paymenl amount determined in accordonce wi1h Section 3.2.2 shall be funner modified under the 
f'ollowins circumstances: 

.1 add, upon Substamial Completion of 1he Wort. a sum sufficicn1 to inc::rcase Che cotal payments to the 
NII amount ofthc ConlrDCI Swn, lcss such amounu as the Owner shall dimrminc for incomplete Work. 
rccainage applicable lO such work and unscnlcd claims; and 
(Sllction A. 9.8.6 of Exhibit A, T•r"'1 and Conditions ,.quireJ rel'~ of applicabl• ntalnaga 11pon 
Sub.ttantial Completion qf Wor.t with come"' qf surety, if any.) 

.2 add. ifflnal completion of the Werk is thereafter materially delayed through no f'ault of the 
Des.Ian-Builder, any additional amounss pa)'llble in accordance with Section A.9.10.3 of Exhibit A. 
Terms and Conditions. 

I 5.2.4 Reduction or limitation ofrctainage, if any, under Section S.2.2 shall be as follows: 
(If It is Intended, prior to Subs1antlal Compleiian of tha en tin Wor.t. to nducs or limit thtt ntalnagw ruu/1/ngfrom the 
perc~ntaps instrlld in Strctions S.2.2. I and S.2.2.2 aboJ.11, and this ii not •xplaiMd elsewherw In I~ Design-811/ld 
Document~ ln~rt hen pl't1Vi.rion1/or sueh rsductlon or llm/tarlon.) 

NIA 

I 5.3 PROGRESS PAYMENTS • COST OF THE WORK Pl.US A FEE 
I 5.11 Where the Contract Sum i1 based uptn the Cost afthc Work plus a fee without a Ouerantcc:d Maximum Price, 
Applications for Paymcnl shall show lhe Cost of the Work actually lncun-ed by the Design-Builder through the end of' 
the period covered by the Applic.U:itn far Paymenl and for which Dcsiezi-Builder hu made or intends to make llCtual 
paymcnr prier 10 the next Applicatltn fCll' Payment. 

I S.3.2 Subjccl lO otha provisions of the Design-Build Documents, the amount of each progress payment shall be 
computed as follows: 

.1 Take the COSI of the Work as described In Exhibi1 B; 

.2 Add t:hc Dcsign·Bullder's Fee. less retainasc of' percent ( %). The Design-Builder's Fee shall be 
computed upon me Cost of'the Werk desaibed in lhc: P"ecedins Section 53.2.1 at d1c rate staled ln 
Section 43.2; er if1he OeslJP'l·Buildcr's Fee is staled as a fixed sum in tha1 section, an amount which 
bean the same ralio to that fixed"$Um Fee as the Cost cf the Work in the preceding sccLlon bears to a 
reasonable cs&imate of the probnble Cost of' the Wort. upon its completion; 

.S Subtrac:t rhe aggrqpi.tc of previous payments made by the Owner; 

.4 Subtrlct the shortfall, if any, indicated by the Design·Buildc:r in the doc:umcnta.tiai required by Sc:aion 
.5.1.4 er resulting ftom cnon subseqiaenrly diSCOftfed by die Owner's w:ounlllnb in such · 
documc:ntlllon; and 

.5 Subtncl amaunts. if' any, for whid!i lhe Owner has withheld or withdrawn a Catifscate rcr Paymenl as 
provided in Che Sedlon A.9., of Exhibit A. Terms and Conditions. 

I llS Retain.age in addilim to lhc retainage: ibJfed 81 Section 5.3.2..l,, if any, shall be as follows: 

~-~1¥1m:.~':d::'nuc:r.r:.:=~n~~~rlcM~~=t!:!':'U:::..~=::~n:,.~~:=~~1 
...,.ie c.hUlll'ld crtmin11P9n&IUll:ll,1ndwtll be prMICVbd to tfl1 m1~m ut•nl poaaRI .. uncierttt. r.w. TNt~-~ bl°AIA'°"" .. ci 6 
1t;D5:00Clll tV1112DUI u ... DnlarNo.1ra&l47•_1 wtlldl. ..... Oii OliWWZD14, andtlnoltortmlll 
U..~ (1sio5N111) 
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NIA 

I S.3.4 Except with the Owner'• prior approval, payments for che Work. other than fm services provided by design 
prorcssionals and ocher consultants reuincd directJy by the Dcsian-Builder, shall be subject to rcsninagc ofnOl lc:ss 
than pc:reenl ( •-").The Owner and Design-Builder shall qrce on a mutualfy ececptablc procedure for review and 
approval of payments and retention for Contractors. 

§ 5.4 PROGRESS PAYllENTS • COST OF lite WORK PLUS A FEE WITH A GUARANTEED MAJllllUll PRICE 
§ 5A.1 Applications fOr Plymcnl where the Contract Sum is based upon d\eCost of the Work Plus a Fee with a 
Guaranteed Maximum Price shall show the percentage ofcompletlon of each portion of tho Work as of the end of the 
period covered by the Applii:ation for Payment. The pet"centage of comp~ion shall be the lesser of (I) the percentase 
of that ponlm of the Wort whidJ has ac.1ually been completed; or (2) the paceruage obtained by dividing (a) lhe 
expense thD1 has actually been inctDTed by the Design-Builder on account ofthat pan.ion ofthe Work for which che 
Design-Builder he made or intends to make actual payment prior to the next AppllcSl.lon for Payment by (b) lhe share 
ofthe Guaranteul Maximwn Price allocstcd to that portion of the Work in tbe schedule of values. 

I 5.4.2 Subject to other provisions of the Design-Build Documents, the amount of each progress pa)'TT'lcnt shall be 
compuled QS fbllows: 

.1 Take Ihm poreion oflhe Ouar1n1ccd Maximum Price properly allocable to campletcd Work as 
determined by multiplyins the percentage of eomple1ion of each ponion of the Work by the share ofchc 
GuBnlntccd Maximum Price Bii~ 10 tha1. portion ofd\e Work in the sdicdute of values. Pendins 
fin~ deeamination of cost to the Owner of changes In lhe Work,, mnounl9 not in dispuae shaJI be 
included u provided in Section A.7.3.8 of Exhibit A, Tcnns and Conditions; 

.2 Add lhat pcrtlon of rhe Guaranteed Maximum Price properly allocable 10 marcrials and equipment 
dcliverul and aultably SIOl"cd Gt the sile for subsequent incorporation In lhe Work, or If approved in 
advance by the Owner, suitably scored off the site at a locatlon agrcc:d upon in writins; 

.3 Add lhe Design.Builder's Fee, less reu.inase of perecnt ( %). The Design-Builder's Fee &hall be 
computed up:m the Cod of the Work described in ihe two prea:dins sections at the raIC seated in 
Scctloo 4.4.2 or, iflhe Design-Buitdcr'a Fee is staled a a fixed sum in thm section, shall be an amount 
that beal'I the came ratio to that fixeckum fee u the Cost of the Work In die two preceding Std ions 
bean: to a rr.asonahle es1imate of the probable Cosr: of the Work upon its completion; 

.4 Subcract d1C agrcptc of previous payments made by the Owner; 

.S Subtract lhe shortfall, if any, indiemcd by the Design-Builder in the documentation required by Section 
S.1.4 to substantlare prior Appllcation1 for Payment, or result.Ing fi'om erron subsequenlly discovered 
by the Owner's •ccountants In such documcntstion; and 

.a Subcrad omounu, if any, for which the Owner has withheld or nullified a Cenific.ate for Payment as 
provided in Sec:tion A.9.S ofExhibh A. Terms and Conditions. 

§ S..4.3 Except with Iha Owner's prior approval, payments for the Work. other than for services provided by design 
profCssionals and other consullD.nts rcraincd dirccily by the Design-Builder, shall be subjcCI to rc:Wnagc of not less 
than percent ( o/o). The Owner nnd Design-Builder shall agree on a mutually 8"cplable pnxedure for review and 
a pp-oval ol payments and rctcntion fer Contractors. 

I 5.5 FINAi. PA YllENT 
I 5.5.1 Final .-yment, con5111Ullns the entire unpaid balance of the Conrract Sum, shall be mode by lhe Owner to the 
DesJgn-Buildet no later than 30 days after the Dcsip-Builder hllS fully performed the Desisn-Build Contract, 
including the requirements In Scr:tion A.9.10 of Exhibit A, Terms and Conditions., except for the Design-Builder's 
responsibility to corrca non-conforming Work discovered aft.er final payment or to wllfy other rcquiranents, if any, 
which extmd beyond final paym.tn.L 

AR11CLE I llSPUTE RESOWT10N 

Disputes between Design Builder and Owner. In the event of any dispute arising 
between the Design/Builder and the Owner regarding any part of this Agreement or 
the Parties' obligations or performance hereunder, either Party may institute the 
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dispute resolution procedw-cs set forth herein. The Parties shall continue 
perfo111U111Ce of their respective obligations hereunder notwithstanding the existence 
of a dispute. 

6.l Initial Meeting to Resolve Disputes. Any pany may from time to time call 
a special meeting for the resolution of disputes thBI would have a material impact on 
the cost or progress of the Project. Such meeting shall be held at the Owner's 
offices in Anchorage, Alaska within three (3) working days of written request 
therefore, which request shall specify in reasonable detail the nature of the dispute. 
The Desil!llfBuilder' s Authorized Representative, Owner's Authorized 
Representative, and any other person who may be affected in any material respect 
by the resolution of such dispute shall attend the meeting. Such AuthOrized 
Representative shall have authority to settle the dispute and shall attempt in good 
faith to resolve the dispute. 

6.2 Medladon. If the dispute has not been resolved within five (5) working days 
after the special meeting has been held, a mediator, mutually acceptable to the 
Panics and experienced in design and construction matters shall be appointed. The 
Parties shall share the cost of the mediator. If the parties cannot agree on the 
selection ofa mediator within ten days of the decision to proceed to mediation, then 
either party may request that the American Arbitration Associa1ion will select a 
mediator to serve as a mediator for the Parties. The mediator shall be.a lawyer 
competent in the subject matter of the dispute. The medialor shall be given any 
written statements of the Parties and may review the Property and any relevant 
documents. The mediator shall call a meeting of the Parties within ten (10) working 
days after his/her appointment, which meeting shall be attended by the Design 
Builder's Authorized Representative, the Owner's Authorized Representative and 
any other person who may be affected in any material respect by the resolution of 
such dispute. Such Authorized Representatives shall have authority to settle the 
dispute and shall aaempt in good faith to resolve the dispute. During such ten (I 0) 
day period, the mediator may meet with the Parties separately. 

6.2.1 No minutes shall be kept with respect to any mediation proceedings. 
and the comments and/or findings of the mediator, together with any written 
statements prepared, shall be non-binding, confidential and without 
prejudice to the rights and remedies of any Party. The entire mediation 
process shall be completed within twenty (20) working days of the dale upon 
which the initial special meeting is held, unless the Parties agree otherwise in 
writing. If the dispute is settled through the mediation process, the decision 
will be implemented by written agreement signed by the Parties. 

6.3 Court. In the event mediation fails, then any party may seek to resolve the 
dispute in a court of competent jurisdiction located in Anchorage, Alaska. The 
prevailing party in such action shall be entitled to payment of their reasonable 
attorney fees and court costs incurred in the court action itself and in any action 
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necessary to enforce the judgment, as well as fees incurred prior to and after the 
action to the extent reasonably necessBJ)' to secure relief. 

6.4 Other contracts. All contracts that the Design Builder or Owner enter into 
with third parties that implement design or construction of the Project shall be 
required to include as a term a dispute resolution procedure in substantial 
compliance with the terms of Article 6 of this Agreement 

6.5 Authorized Representative/Notice. Each Party agrees, within ten days of 
the delivery of a murual executed copy of this Agreement, to notify the other party 
who its Authorized Representative is, including mailing address, phone numbers, 
fax numbers, and e-mail address. 

6.5.l l:ioflsc All no!jces §t;nJ nursuant 19 Ibis Ag,rce111c11t shall be in >yriting 
and sent by regular. registered or ccrtitiecl.111nil. oostng,c prepaid or hy 
huud-cleljy1,,·N lo 1be.oanjes ns 1(1!!0\VS below· 

To Bob O'Neill, PF.; 

Pfeffer Qeyelgpmegt LLC 
~2 5 G Street Suite 210 
Anchorage AK 9950 I 

Wjth a oogy tg· 

Amburn and Mason 

To Design/Builder~ 

Crjterjon General Igc 
2ff20 Cgmmcrcjal Qrjye 
Anchorage. Alaska 9950 I 

Ejthcr puny 1nny chnnpc lhesc rn•rsnns pr addresses by gLYIDg ngticcTTTasJ?rPyjlled 
oboye . ..Noticc)iball..hc consjdcwl gjycp and rccejyed on lbs latest origilu1l.slsliycrv 
or nttc1pntcd dsljvcrv date ns indjcntcd on tbcyostngs or scrvjcc reccjpt(s) gf all 
QS[§OD§ and ;uJdasssc~ In \yhjch nutjcc js to bs; gjv@ In Ilic syenl· ofygi~Ju: 
tellU!Ot IPRil noJics shall be deemed fCCcjysd O!Llbc fourth husjnsss dax_nftg 

~ 

(Paragmplu d.lcttd) 
I U If tho parties do not resolve lbeir dispute throup medialion pursuanl to Sec1ion A.4.3 of Exhibit A., Tcnna: end 
Canditions. lhe method ofbindins dispute resolution she.II be the following: 
(if tlm f10'1Ns do not nlect a f'Wlltod ef binding dispU11 resolution. U.1t tlw 1Nthod af biltding dfspul• ~IOl11Uon shoU 
be by litlgaJIDn In a coun qf conrp1111n1jMrlsdlcti01t.) 

~~=~t~,~~~,::_~::::,n.;:~~:,.~~::a:ti~.~~=:-~_:."!,.~~~n!:::!~·~'?'. 
_,. clri and crhlftal .,......m... and ...m tre proHcu*l.lD tb9 nwdmua:l •denl PoU£DM under UI• a. Thb dDclllnerd•a PfOdUCOd DorAIA IC!lbl'•nt at 

· tt:0!.:00 on I l/ltn'G1S iidm OfdRt Ho. 171SSSC71111_t .Ncti _.,_an 09IHl201• • ..Ob• fl:lt ,..., · 
UMf Natn: (13lOSM118) 
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.... 

(C/Ndon•) 

Arbitration pursuant 10 Section A.4.4 of Exhibit A. Terms end Conditions 

Litigation In e court of c:ompc:ccnt jurisdiction 

01her (Spec/Ip) 

NIA 

§ 8.3 ARBITRATION 
§ 8.3.1 Jf Arbihlltion 11 acletted by the parties u the method of bindina dispute resolution, then any claim, dispute or 
other matla' in qumlon arising out of or reluedto this Agrccmcn1 shall be subjca toarbitntion IS provided in Sccaion 
A.4.4 of Exhibit A. Terms and Condl1ions. 

ARTICLE 7 MISCELLANEOUS PROVISIONS 
I 7.1 The Ardlltect. Olher dc:stgn professionals and consultants cngascd by the ~gn-Buildcr shall be pcr50l"ls or 
entities duly licensed to practice their profession• in thcljuri!didion where the Projo;t is located and nre listed m 
follows: 
(1n$an name. addni.u, llcenu numbu, twlarlonslflp to Dulsn-Bui/c#r and 01Mr ln/onnolJon.) 

Name and Addrns 

Kpb Archlteds 

UceOM Number Relallon1hlp to 
DetlgM!ullder 

Olllor 1n1onna11 ... 

I 7.2 Consultants, if any, engaged dirccdy by the Owncr, lheir professions and rcsponsibilit~ arc listed below: 
{/nMrt ntlllN, addnu. licenn numb.r, if applicabl•. and ITsponsibilities ro Owner ond othl!r l'ffonnation.) 

Uten1t Numller Rapollllblllllu 
to Owner 

Olllerlnformltlon 

§ 7.3 Separate contrac:tora. if any, engaged direclly by the Owner, their cradcs and responslbilitie1 are li1tcd bclaw: 
(Insert name, adtbas, li~nso nwnbc,, if appllcab/1, IWporufbllltln lo Owne, and other ieformation..) 

Nsm1 Cid Addreu 

NIA 

I U The Owner's Desisnaled R<presen1a1lve i~ 
(In.sett name, addru1 and alhreT l'ffonnosion.) 

Bob O'Neill, PE 
42S Q Street, suite 210 
And>onge, AK 99SO I 
907-646-0644 

Other lnfonnatlan 

§ 7.4.1 The Owner's Oc:sipistcd Represenwive identified above shall be authorized lo act on the Owner's behalf with 
resped. to lhe ProjecL 

§ 7.1 The Ilcsi&n·Buildcr's Desiput!ed Representative is: 
(lrmn name. ~ tmd otlter irrfonnatlon.) 

OaveDeR-.S 
2820 Commen:lal Drive 
Anchorage. Al.W 99501 
907-277-3200 

~-=-=~,:;~:r::._~ :~::::.=,"::n~~e:~;::~~~~.~~~~·.~:UOO:Ca~~~·::'~.~, 
MWlll"I' dvU mndcrtmln1! pentttJ.., •nd .ca bl pnaaecut9d toth9 mu.mum axt.nl~bl9undsl'U1e law. T?WlldDeument-prod&mldtirMA.,,._sl 10 
tt:Ol·DOan l'l/1t'201S ........ ent.'No.t713U41'9_111Hd\ ...... on 0Mlar.ZD14. andGnot lar ..... 
Uur~ l1Dl514ttl) 
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§ 7.5.1 The Design-Builder's Designated Rcprcscnlalivc identified above lh11ll be audloriud to act on the 
Design-Builder's behalrwith respect to the Projcct. 

§ 7.8 NeithCf' the Owner's nor the Design-Builder's Dc:signated Rcprescnl&tive shall be chnnged withoui ten days 
written notice to the other party. 

I 7. 7 Olha provisions: 

NIA 

§ 7.7.1 Where reference is made in this Agreement to a provision of another Design-Build Documcnl, the reference 
refers to that provision as amended CJ' supplemented by other provisions oflhe Deslgn-8'.dld Documents. 

§ 7.7.2 Payments due uid unpaid under the Design-Build Contract shall bear intU"at &cm the date payment is due at 
tho rate stated below, or in 1he 11b$enoe thereof, at the legal rate prevailins trom time to time at the place where the 
Project is located. 
(lns.'1. rat. of intr:rest agretld upon. if O"J'.) 

Prevailing Race percent ( %) 

(Usury lcnWJ and r8t[Ulre,,.,.nls un'*r tlra Fedarol T n1th In lending Act, similur state and loco/ consumer c~it /cnr.J 
and other tvgulatlons 01 tla ~r's and Dulgn-Buikler 's principal p/actJs of busimus, the location of tJ. Project 
and el.sr.tJhtJre may affect ti. 'l/alldity of llW prcwision. Lagal odtJice should b. obtain•d wilh respecl lo deletiom or 
modljlcatlo"3, arrd also regarding TYqr.tintmcnts such as written disdosunu or waivers) 

ARllCLE B ENUllERATIDN OF '!HE DESIGN-llUll.D DOCUllDITS 
§ 8.1 The Desia;n-Build Documents. except for Modifications issued after c.ucu1ion of1hi1 Agreement. are 
enumerated as follows: 

I a. 1.1 The Agreement Is mis CXCCUled edition oflhe S1ancbrd Form of Agreement Between Owna and 
Desip.-Buildc:r, AIA Documenl Al41-2004. 

I 8.1.2 The Supplcmcnmry and other Conditions of the ~enl, If any, are as fbllown: 
(Either list applicable d«umelfls below OT nfer to an uhlb/I a"ached to thir Agrumdnt.) 
kpb drawings and nanaaives dated 7-1-2013 

DocL1ment TIHe 

§ 8.1.l The Projcd Criteria, Including cfiangcs 10 the Prqjcct Crila-ia p-oposcd by the Oe9ign-Buildcr, if any, and 
accepted by the Owna-. consist oflhe followin&: 
(Elthtr llSI applicable docummu 011d tlmir data belui• or refer to an e:Jth/b/1 an ached to thi.s Agrttment.) 
NI.A 

TIHe Dlltll 

I 8.1.4 The Dc:si£"-Bullder'1 Propmal, dated August 27, 2013 , consists of the following: 
(Ei1Jt.r list opplicabt. d«umenis belcsw or refer to an exhibit auachl!d to 1hi1 .Agrumerrt.) 

Attached 

I L1.5 Amendments to lhe Design-Builder's Proposal, if any, are as Follows: 
(£itlwr /Ut appUcobh documar~ be/aw or refer lo an uhibit attoc~d to tlill Agreement.) 

NIA 

716-001114 

EXHIBIT A 
Page 11 of 53 

000602



, .... 

I 8.t.8 The Addenda. i(any, arc aa follows: 
(El1Jter list applicable dot:r.11nenU be/Otll or refer to an alt/bit a1rached to this A~nl.) 
NIA 

Number 0118 

I 8.1.7 Exhlbh A, Terms and C...di~ons. 
(I/ tit• pa11i11 agl'U to SMb!lltut• t•rm:1 and conditions Olhar titan those containrd in AJA Document A 14 J .J(J{)./, 
Exhibit A. T•nns tuJd Conditions, l/ren Identify such tcnru and condiJions and altac-h to this ;lgrument ta Exhibit A.) 

Exhlbll A 

§ 8.1.8 Exhibit B, Dclcrmlnation o(the Cost of&hc Work, if applicable. 
(/f IM po1ti•• agrn to .n1b.rtlh1tt a method lo thtennina the cost of tlw Wm-A: other than thal c011tainal in AJA 
Doculffn/ A ltll ·ZO<U. Exhibit B, Determination a/thl Co.rt qf tM WOli:, tMn id•nti/)I sudr other method to dal11rmine 
tM cru1 a/tit• Wont artd allach to tlris Agrr:s1Hnl as &hibil B. Vth• Controcl SJim 13 a SIJpulatedSum. 1/wn Exhibll 8 
U not appllcobl•.) NIA 

§ 8.1.8 Exhibi1 C, lnaurancc and Bonds. if applicable. 
(Comp/et• AJA Documen/ A /-IJ·1()0./, Exhibit C. /nsuranc• and Bond1 or indlc:at. "no/ applicable.' 

E><bibhC 

§ t 1.10 Other documents, irany, rorming part of the OaipBuild DocumCTits are u follows: 
(Eillrer 1181 appllcablo dOC111Mnts IHJ/mv or ~f•r to 01t alt/bit attached to rlli.r Agreenwnl.) 

NIA 

:;"en1iinooas .. f1hedayendycufim~itt~ ~ 

o:sdlgnawn!) · DESIGN-BUILDER (Signature) 

Mork Pfeffer, Maruigjng Memcbr DaYO DeRoberts, President 
(Print8d naf'M and tit/~) (Printed namt and tllle) 
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9AIA Document A141 .. - 2004 Exhibit A 
Tenns and Conditions 

Im Ille lollaW!ng PROJECT: 
(Name and location"' oddru3) 

LIO Building Ranodd 
716 Wesi 4dJ Avenue 
Andlonige, AK 9950 I 

THE OWNER: 
(Noma. legal statw and addreu) 
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TKE DESIGN.aun.DER: 
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Crilaion General, INC. 
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Anchcrege, Alaska 99501 
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ccrmequerae. Conaullauan wlh an 
llDmTl8y Is encanged wlll rapcc1 
to Ill oampleUcn or mod!llcallon. 

Ccmulallon wDh 1n at1omey la mo 
1ncauraged wtth l'VIPICI to _., __ 
In the jlutldlctlon wl'Len thD Prqod IS , ...... 
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ARTICLE A.1 GENERAL PROVISION& 
§ A.1.1 BASIC DERNITIONS 
f A.1.1.ITHEDESIGN°BU1UI DOCl.UENTS 
The Design-Bui Id Documents an: idcntlfled in Section I. I of tho AgrccmcnL 

I A.1.UPllOJECT CRITERIA 
The Project Criteria arc ideruificd in Section 8.1.J or the Agreement and may dc.icribe the character, scope. 
relatianlhips. forms. size and appearance of the PrQjm, materials and syrtcms and, in scncral, their quality IC\'cl&. 
pcrfbrmance smndards, Rquircmenls or aileria, and major equipment layouts. 

I A.1.1.3ARCHITECT 
The An:hircc;t is the pason lawfully licensed to practice architecture or an entity lawfully practicing architecture 
idenlified ll!I audl In the Agreement and having a dJrccc contract with the Oesign·Bulldet to perform design services 
for all or a portion of the Work. and is referred to throughoul the Design-B1.1ild Doc:wnents a.s if a.insular in number. 
The tam "Arctiitec:1" means the Ardli1e:e1 or the Architect's authorized rcprcsentfllive. 

I A.1.UCONTRACTOR 
A Contrac::tor is a person or entity, 01hcr than the Architect, that haa a direct contract wirh die Ocsipl·Buildcr to 
pa'form all« a portion of the construction required in connection with the Work. The term "'Contractor" is referred 10 

throuahout the Design-Build Documents os if singular in number and means a Contractor or an au1horizcd 
representative of the Contractor. The term nCOrlb"Ktcr" docs na1 Include o sepDlllle contractQ", as defined in Section 
A.6.1.2, or subconnaon ofa separDlc c:ontractor. 

§ A.1.1.5 SUBCONTRACTOR 
A Subcontractor is a pcnon or entity who has a direct conlracl wilh a Contractor to perform a portion of the 
condA1ction required In conned ion with the Work at the site. The term '"Subcontrmor• is referred to lhroughout lhe 
Design-Build Documents as if singular In number Dnd means a Subc:ontractor Q" an authorized rcprcsentaJ.ive of the 
Subcontractor. 

I A.1. U TllE WORK 
The tam "Work• means the design, cons1ruction and services required by the Design-Build Documents, whether 
c:ompletcd or partially completed, and includes all other labor, materials. equipment and acrviccs provided or to be 
provided by tho Design-Builder to fi.llfill the Design-Builder's obligations. The Work may constitute the whole or a 
part ofche Prqca. 

I A.1.1.7 THE PROJECT 
The Project la the total design and construc:tion of which the Work pcrlonncd under the Design-Build Documents may 
ba che whole or a part. and which may include design and conllrUc:tion by the Owner or by separate contradors. 

§ A.1.1.S NE\ITRAL 
The Neutral la the individual .,,pointed by the pm1.ies lO decide Claims and disputes punuant to Section A.4.2.1. 

§ A.1.2 COMPLIANCE WITH APPLICABLE LAWS 
§ A.1.2.1 lfthe Desi;n·Builder believes that Implementation of an)' instruction received fi'om the Owner would cause 
a violation of any applicable law. starutc, ordinance. building code, rule or regulation, lhc Oes.Jp-Buildcr shall notify 
the Owner In "Miring. Neilha the Design-Builder nor any Contractor or Architttl. shall be obligated 10 perform any aa 
which they believe will viola1c any applicable law, ordinance. Alie or rqulation. 

I A..1.2.2 The Design-Builder shall be cntltlcd to rely on I.he completeness and accurncy of the informal.ion contained 
in the Projea. Crimia, bul nOI that such information complies with applicable laws, regulasion1 and codes. which shall 
be the obligation of the Design-Build~ to dmm-ilne. In the cvcn1 dull a spcciflc requirement of the Projcd Cri1cria 
c:onfticts with applic.blc lows, rcguladons and cod~. the Design-Builder shall l\Jmish Work ~idl c:omplies with 
such laws, rqulallons and codes. In sudl case, the Owner shaJI issue a Oiange Order to the Design-Builder unless the 
Design-Builder recognized such non-compliance prior to execution of this Agreement and failed to notify the Owner . 

716-001118 

EXHIBIT A 
Page 15 of 53 

000606



f A.1.3 CAPITALIZATION 
I A.1.11 Terms capitalized ln these Terms and Conditions indudCI thmc which are (1) apcclfically defined, (2) lhe 
tides of numbered articles and identified references to sections In 1hc document, or (3) the titles of other doc:umcntr 
published by the American Institute o( Architccta. 

I A., .4 INTERPRETATION 
I A.1.4.1 In lhe int.crest of brevity, lhe Design-Build Documents fi'cquently omit modifyins words such as ''alln and 
•any'' and anlcles such as "tho" aod "'In,• bu1 the faca lhat a modifier or an article is absent ft-om one statement and 
appear a in another ia not lntmdcd to affed: the lntcrpretatlon of either stlltcmcnt. 

I A.1.U Unless Olherwise stated In the Deslan-Bulld Doc:uments. wards which have wall-known tcc;:hnical or 
condrUC'tion Industry mcanlnlJi are used in lhc Design-Build Documents in accordnna! with such recognized 
meanings. 

§ A.1.5 EXECUTION Of THE DESIGN-BUILD DOCIJllEHTS 
§ A.1.S.1 The Oesiari·Build Documents shall be 5igned by the Owner and Design-Buildr:r. 

I A..1.5.2 E.Jl.CC'Ulion of the Design-Build Contna by the Design-Builder Is a representation rhu the DeslpBullda' 
has visited the site. become generally familiar with local conditions ~er which lhc Work Is 10 be performed and 
correJ11cd pcrscr111l observadons with requirancnls of the Desian·Bulld Documents. 

§ A.1.8 OWNERSHIP AND USE DF DOCUllENTS AND ELECTRDNIC DATA 
I A.1.1.1 Orawinp, speclftcaliona. and other documents lnc:Judln1 those in electronic form, prepared by lhc ArchllCCI 
and ft.imishcd by lhc DcsiJP1·Builder 11rc Instruments of Service. The Design-Builder, Detl1n-Buildcr'1 Ardiil= and 
other pl)Vidcn of professional services individually shall retain all common law, mtutOI')' and odu:r rucrvcd rights. 
including copyriJhl In chose lnmumcnts of Services fUmished by them. Drawinp. &pCCiAcations, and other 
documcnb and materials and clcctronlc data arc fumJshed fcr use solely with respea to this Project. 

§ A.1.8.2 Upon cxcc:urion of the Design-Build Contract. the [)esjgn-Bulldcr grants to the Owner a non-exclusive 
license to rcprocf uce and use the lnstnDnentl of Service solely in connection with the Project, includins the Projec:l's 
further development by the Owner and others retained by the Owner for such purposes. provided that die Owna- lhall 
comply with all oblisations. including prompt payment ofsums Yrften due, under lhc Design-Build Documents. 
Subject to the Owner's compliance with such obliptlons, such license shall cxtmd to those parties retained by the 
Owner for such plA'poscs., includins other design profcuionals. The Design-Builder shall obtain similar non-exclusive 
lla:nses from itll design professionals, including die ArdlilCCI.. The Owner shall not Olherwise 11Wp or transfb' any 
license herein to another party without prior writtm agreement of the Design-Builder. Any unauthoriud rq:troduction 
or use of the lnstnanents or Service by the Owner or othrn man be at the Owner's aole risk end expense without 
liabillry to the Design-Builder and 11:11 deslp p-ofessionals. Excepl as provided in Section A.1.6.4, termination of this 
Apcemenl pior to completion of the Design.Builder's acrviccs to be perfonned uncm-this Agreement shall terminate 
this llc;anse. 

I A.1.1.3 Prior to any dearonic exchange by the panics oflhc Instruments of Service or any other documents or 
maleriafs to be provided by one party to the other, the Owner and the Dcsign-Ruildcr shall apcc in writins on rhc 
specific conditions So\'CrtlinB the format thereof, includina any 1pcci1l limications or licenses not otherwise provided 
in the Design-Build Doc:umcnts. 

I A.1.1.' lfdlis Agreement is terminated for any rca1an a1ber than the defauh of the Owner, each of the 
Design· Builder's design profi:ssionala. lncludina the Architcct. shall be contractually required to convey to the Owner 
a nan-exctusive license to use Iha! design profes.sional's lnSb'\aments of Service fer the cocnplccian, use and 
ma.lnlmancc of the Projca, conditioned upon the Owner's written na1ice to that design prafessimal of the Owner's 
assumption of die Design· Builder's contractual duties and oblipticm to that design professional ..t payment ro thll 
deslsn professional of all amourus due to dlat deslF professional and its consultants. ((the Owner does nOl assumclhe 
remalnlns duties and obi iptlons of the Design-Builder to that design professional undl:r this A~t. then the 
Owner shall indcnviify and hold harmless chat design professional &om all claims and any expense. Including legal 
fees. which th8I design profbsional shall l:hcrcaftcr incur by reason cf the OMler'a use of such lnSb'Ulnents ofScrvioo. 
The Design-Bui Ida shall Incorporate the requirements of chis Scclion ~1.6.4 in all asrcemcnts with its dcsi(VI 
professionals. 

:::=.~~o;;::4La~~~=~~--==:u=:r.:.=~~,.:!~1!~~;·::,e~t,!!1 
r"iihll'I oev .. c:.lwU and crlmlruil ~u... •nd will b• pt0Hca.1tH tothe,.111mum elCbnt po11~i. under the law. na ~-pftllt..md bJNA 
..,,.._.• 11:11:12on t1/IUZ1t3vllder"Ordlr Na.t7835!47tl_t ~.Pr.onOMlll:l:Ot4. m1111m no1a....._ 
u. ...... : c11t11C1:ZAS1J 
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I A.1.8.5 Submission or distribution of the Dcsip·Buildcr's documcn1110 mea official rcaulatary requirements or for 
1lmllar purposes in cc:nnccdon with lhc Project is not to beconsrrucd u publicmion in derogation ofchcrights reserved 
in Section A.l.6.1. 

ARTICLE A.2 OWNER 
I A.2.1 GENERAL 
I ~.1.1 The Owner is the person O" entity identified as such in the Agreement and Is referred to tt..oughout the 
Deslan-Bulld Documcn11 as If singular In number. The term "Owner" mc:ans the O\Wler or lhe Owner's authorized 
represcntali'VC. The Owner shall desisr:iaie in writing a representative who shall have apress authcrity 10 bind the 
Owner with rcspcc:l lO all Projca: mmcn requiring the Owner's approval or auahoriz.aaim. The Owner shall render 
decisions in a timely manner and In accordance with the Design-Builder's schcdWc submitted to the Owner. 

§ A.2.t.2 The Owner shall fbmish to the Design-Builder within 1!5 da)'l aftcr receipt ofa written rcquesi information 
ncccssar)' and relCYDnt for the Design· Builder to evaluate, give notice of or enforce mcchmic's lien rights.. Such 
information shall lndude a com:ct statemmt oflhc record lcpl 1i1le to the property on which the Projm is JOClllCd, 
usually ~fcned to as the afte. and lhe Owner's interes1 lhcretn. 

I A.2.2 INFORMATION AND SERVICES REQUIRED OF THE OWNER 
I A.ll 1 lnformation OI services requited of the Owner by the Design-Build Documents shall be: furnished by lhc 
Owner wi1h reasonable promplness. Any other Information or services relevant lo the Design-Builder's perfbrmance 
ofthe Work under che Owner's control shall be furnished by the Owner after receipt from the Design-Builder o(a 
wrlnen request for auch informmion or servic:es. 

§ A.2.2.2 The Owner shall be responsible to provide surveys, ifnOI required by the Design-Build Documenls 10 be 
provided by the Deslll'l·Buildcr, clC'seribing phys.if;lll c:hllr&ClCrisiics, lcgal llmiL.ations, and utlllly IOCD!ions for the site 
ofthls Prqca, and a Mitten lega.I description of the site. The 'surveys and lqal Information shall include, as 
npplicable, pndes and lines of meets. allcya, pavements, and adjoining property and structures: adjoccnt drainaac; 
rl&f\ts-of'-way, restricrions, easements. enaoachments., zcriina. deed restriction, boundaries, and contours of the srtc; 
loations, dimensions, and necessary data pertaining tt> existing buildings, other lmprovanents and trees; and 
informll.ion conCG"ning available uiility services and lines, both public and private, 1bove and below grade, including 
Inverts and depdis. All the inrorma1ion on lhc survey shall be referenced to a Project benchmark. 

§ A.2.13 The Owner shall provide. to the cxtenl available to lhc Owner and if not required by the Design-Build 
Doalments to be provided by 1hc Dcs:ign-Buildcr, lhe resuhs and tq)OrtJ of prior lests, inspcc1icris or investigatiCl'lt 
eondUdcd for the Projccl involvina structural or mechanical systems. chemical, air and war« pollution, hazardous 
materials or cnvironmencal and subsurfioe condilions and lnformmiCl'I rqardina the presence of pollutants al lhe 
Projc.ct si1e. 

5 A.2.2.4 The Owner may obtaln indepmdent review of the Oesian·Bulldcr'1 design, construciion and other 
documents by• separate archltCCI, engineer, and con1tactor or cost estimator under contract to or employed by tho 
Owner. Such independent review shall be Wldertakcn al the Owner's expense in a 1imdy manner and shal I not delay 
lho orderly progress o(the Work. 

I A.2..2.5 lbe Owner shall oooperatc with the ~ign-Buildcr in 1ccurin1 building and Ol:hc:r permits, licenses and 
Inspections. lbe Owna- shrill not be required to pay the 1'ccs for such permits, licmscs and Inspections unless the cost 
of such fees is excluded ttom the responsibility oflhc Design-Builder under the Dr:sign-Dulld Occuments:. 

I A..2.Z.8 The services, informllllim, surveys and rqrorts required to be provided by the Owner 1mder Section A.2.2, 
shall be tumJsbed at the Owner's expense,. and the Design-Builder shall be entitled to rely upon the 8CCW"BC)' and 
compJeteneu tbCROf, excqn as othawisc &peciftcally provided in the Design-Build Documents or to the extent the 
Owner advises the Design-Builder to the contrary In writing. 

I A.2.2.7 lfthc Owner obse:na or otherwise becomes aware ofe fauh or dcfcel in the Work or non-oonformity with 
lhe Design-Build Documents, the Owner shall gi..,e prmnpt writtr:n notice thereof to lhc Design-Builder . 
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I A.2.1.8 Tho Owner shall, at the request on he Design-Builder, prior to execution ofc:he Design-Build Con.tract and 
prornpdy upon request thereafter, furnish to c:he Design-Build.er reasonable evidence that financlalarTl:ngernel'ltl have 
been made to tu Ifill the Otmer's obligations under the Design-Build Documents. 

I A.2.2.9 The Owner shall communicate through the Design-Builder with pc:non101 entities employed or retained by 
the Dcsign-81.Uldcr, unless otherwise dircctcd by rhe Deiign-Builder. 

§ A.2.2.1Cl The Owner shall fiJmish the services of geotcchnical engineen; or Olhcr consuh1nts. if not required by lhe 
Design-Build Oocumcn11 to be provided by the Design-Builder, for subsoil, air and wUer conditions when sudl 
services are deemed reasonably necessary by the Design-Builder to properly c:any out the design services provided by 
the Design-Builder and the Desi an-Builder's Architca. Such services may include. but are not limited to, test borlnp, 
test pita, determinations of soil bearing values, percoladon tests, evaluaclons of hazardous materials, ground COCTosion 
and ra.istiYil)' tests. and no:essuy opc:rallons fbr amlelpmlng 1ubsoll conditions. The services of geotechnical 
engineer(s) or Olhcr consultants shall include preparation and submission of all appropriate reports and proft:ssional 
rccommendatiCl'ls. 

I A.2.2.11 The Owner shall promptly obtain casements, zoning variances, and legal authorizations reprding site 
u1iliza1ion where eucntlal to the oeculion of the 0wnCS"'1 program. 

I A.U OWNER REVIEW AND INSPECTION 
I A.2.11 The Owner shall review and approve or ta.kc other appropriate action upon 1he Design-Builder's submiaa.ls, 
tndudlns but not limited to design and constructim documents. rcquim:I by the Design-Build Documents. but only for 
the limited purpose of i;;hcdUng for conformance wilh informaticn sivm and the design concept er.pressed in the 
Dcsign--Build Document.I. Tbe Owner's oclion shall be taken with auch reasonable promptness as to cause no delay in 
the Worlc or in the activities of the Design-Builder or separate con1rac:tor&. Review ofauch submltmls is nOI condui;;ted 
for die purpose of determining Iha aa:uracy and completeness of 01her demi ls, such as dimensions and quantilies, or 
for aubstantiating lnllNctions for installation or performance of equipment or sysiem.s, all of which remain the 
respon1iblllty of the Design-Builder as required by the Design-Build Documents. 

I A.2.3.2 Upon review of tho dcsisn doc:umenls, oonstruction documents. or other submitt.nls required by the 
Des.lgn-Bulld Documems. the Ownes" sha.IJ cake one of the following ac:t.ions: 

. t Dclc:rrnine thll the docwnents or submittals are in conformance with che Design-Build Docwncnts and 
approve them . 

. 2 Oc!CS"m.ine that the documents 01 submittals arc in conformance with the Desisn-Build Documents but 
request dlangcs in the documents or submittals whidl shall be implcrncnted by a O.ange in the Work . 

• 3 Dclcrmine lhat lhe doc:umcnta or submlttals are not: In conf"ormlly with the Design-Build Dccu.ments 
and rej<et diem. 

... Determine that the doc:umentl or submitta.ls arc not in confbrmi1y with the ~ign-Build Dowmcnt.s, 
but accept them by implementing a Oange In the Work. 

.5 Determine that the &cummts or submitta!s arc not in conformity with rhe Design-Build Documents, 
bul accept them and request changt:S in the documents or submittals which lhall be implemented by a 
Chanae In the Wortc.. 

I A.2.3.3 The Desisn·Buildcr sh.all submi1 to the Owner (Of' the Owner's approval, P'lf'Ulnl to Section A.l.3.1, any 
proposed change or deviation to previously approved documents or aubminals. The Ownes" shall review cad! proposed 
change 01 deviatiOl"I to previously approved documents or submittals which die Oeslgn-Bulldcr submits to the Owner 
for the Owner'• approval with reasonable promp1ncss in a.ccordance with Section A.2.3.1 and shall mate one of the 
detennlnatim1 described In Sa:llon A.2.l.l. 

§ A.2.3.• Notwilhstandina the Owner's rcspons.ibili1y under Section A.2.3.2. the Owner's review and approval of the 
Design-Builder's documents or submiaals shall not relieve the Design·Buildor of responsibility for compliance with 
the Design-Build Documents unless a) die Design·Bul&dcr has notified the Owner in writing of the deviation prior to 
approval by thr: Owner or, b) the Ownes" has approved a Change in lhe Work rcfle:c;tin1 any doviaions from the 
requirements of the Design-Bulld Documents. 

I A.2.3.5 The Owner may visit the she to keep Informed about the progress and quality ofthe pcnion oftha Work 
c:ompleled. However, the Owner shat I nal be required to make exhaustive or continuous o""'sitc lnspcclions to check 
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thequ11ity or quantity of the Work. VisiU by the Owner dlall not be construed 10 creale an obligation on the port oflhe 
Owner 10 make on·1i1e inspections to check the quant.ity or quality of the Work. The Owner shall neither h1w control 
over or charge of, nor be responsible for, the c:onstruction means. methods. techniques. sequences or procedures, or ror 
the safety precautions and programs in connection with the Work. aincc \hese are solely the Design-Builder's rights 
and responsibllilics under the Ocaign-Build Documents, except u provided in Sccclon A.3.3.7. 

I A.2.3.8 The Owner shaJI not be respon1ible for lhe Design-Builder's failure to perform lhe Work In accordance wi1h 
lhe requlrancnt5 of the Design-Build Documents. The Owner shall not have control over or ch mac of and will nOI bo 
responslble for aets or omissions ofche Design-Builder, Architect. Canract0rs, or their agents or employees, or any 
other pcrson1 or cn1itiu performing portions of the Work for the Oaign-Builder. 

§ A.2.3.7 Th11 Owns may reject Werk that does not conform to the Design-Build Documents. Whenever che Owna 
considers ii necessary or advisable. the Owner shall have authoriry to require inspection or 1estin1 of the Work in 
accordance with Seclioo A.13.S.2, whether or not such Wor-k is fabricated, installed or completed. However, neither 
this auzhority of the OWncr nor a decision made in good failh either to exercise or not 10 exercise such authority shall 
give riac to a duty or reaponsibility of the Owner lO the Design-Builder, the Archltecl, Contractora. mmerial and 
equipment supplicn, their agents or employees, or other persons or entities performina: portions of the Work. 

§ A.2.18 The Owner may 1ppoint an on-site projca rcprcscnlative 10 observe the Work. and to have such ocher 
rcaponsibilitics as the Owner and the Dcsign-Bullder agree to in writina. 

§ A.2.18 The Owner shill conduct inspections to determine the dllle or dales ofSub5tantial Completion and the date of 
final completion. 

t A.2.4 OWNER'S RIGHT TO STOP WORK 
I A.2.4. 1 lflhe Design-Builder fails to correct Work which ii not in accordance with d1e requirements of the 
Design-Build Documents u required by Section A.12.2 or persistently fails to carry OUI Work in 1.ccordance with the 
Design-Build Documents, the Owner m.ay ilSUe a writtm orda' to the Oeslgn·Builder to stop the Work, or any portion 
thcreo( unlil rho cause for 5Uch a"dcr has been eliminated~ however, die right of tho Owner to stop the Work sh.all not 
give rise to a duty on the part of the Owner 10 exercise this right for the benefit of the Design-Builder or 1ny other 
person or entity, acept to the extmt required by Section A.6.1.3. 

I A.2.5 OWNER'S RIGHT TO CARRY OUT THE WORK 
I A.2.5.1 If thc Design-Builder defaults or nq.lecis to carry out the Work in accordan~ with the Design-Build 
Doauncnts and fails within a seven-day period after rccejpt of written notice from the Owner to commence and 
continue comcdon of such default or neglccl with diligence and prcmptncss, the Owner may after such scrvcn-day 
puiod sivc the Ocsizn-Buildcr a second written notice to correct such deficiencies within• three-day period. If the 
Dealgn-Builda within 11.1ch three-day period after receipt of such second notice fails 10 commence and corulnuc to 
correct any de:ficlcnclcs, the Owner may, without prejudice to other remedies the Owner may have. correct such 
deficiencies. In such case. an approprime Cunae Order shall be issued dcductins from Jm.ymcnts lhen or 1hercafta 
due lhe Ocsip-Builder the reasonable cost ofconecUns such deflciendes. If payments due the Design-Builder are not 
sufficient to cover such amounts, the Design-Builder shall pay the difference to the Owner. 

ARTICLE A.3 DESIGN.SUILDER 
I A.3.1 GENERAL 
I A.11.1 The Desipl-Buiklcr is the person or ai.li.Ly iderdlfied u such in die Agreement and Is referred lo throushout 
the Desl&f'-Bulld Documents as if sin9ular in number. The Design·Buildcr may be an o..rd!.itec:t or otho- design 
professional, a conSlrUCl:lm contractor, a real estate developer or any other person or entity legally permlued to do 
business as a design.build« in the location where tho Project 15 located. Tho tam nDesign-Buildcr• means lhc 
Dcsisn·Buildcr OI tt.ie De.sip-Builder's tuthorized representative. The Dc::aign-Builder's rcprcsenmtive is aulhorizecl 
to ace m the Dcsign-Builder'.s behalf with respc:c:t to the Project. 

§ A.11.2 The Design·Buikler shall pcrl'onn the Work in eccordance with the Drcsip-Build Documc::nts. 

t A.12 DESIGN SERVICES AND RESPONSIBIUTIES 
I A.ll 1 When applicable law requires that services be performed by licensed pro~cnals. lhe Design-Builder shall 
provide lhmc &cr"Yiccs duough the performance of qualified persons or entities duly licensed to pnte:lice their 
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professions. The Owner undcr1tandJandagrecs that the 1crviea performed by the Oc1ign-Buildcr'1 Ardlitcct and tho 
Desian·Builder'1 od1cr dcsil" professionals and consultllnts ore undc:rtakcn and pcrlbrmed in the sole interest of and 
for the exclusive benefit of the Design-Builder. 

§ U.2.2 The agreements between lhc Design-Builder and Archi1cct or other dcsian professionals identified in the 
Agreema1t. and In any subsequent Modiflc:o.tions. shall be in writing. These agreements. including services and 
finsnclal arranaemcnll wilh respect to this Project, shall be promptly and fl.Illy disck>s.ed to the Owner upon the 
Owner's written request. 

I A.J.11 The De:!ign-Buildc:r shall be responsible 10 the 0wna" for acts and omissions oflhe Design-Builder's 
employees. Ard\itect, Contrac:tors. Subcon1rad:on and their agentA and employees. and olhcr persons or cnlities, 
Including the Arc:hltea and OO'ter design professionals. perform in& any portion ofche Desi en-Builder's obliptions 
under the Design-Build Documents. 

I A.S.14 The Design-Builder shall carefully study and compare the Design-Build Documents, materials and other 
lnfonnarkx1 provided by die Owner pursuant to Section A.2.2, lhall take field measurements of any c:xistins 
conditions related to the Work. shall obscrYc any conditions at che site aff'eclins: the Wort., and rep:i:rt pn:mptly 10 the 
Owner any errcn. inconsi5tcncies or omissions discovered. 

I A.3.2.!5 The Design-Builder shall provide lo the Owner for Owner'• written approval design doc:umans sufficient to 
establish the siz.e, quallry and diarac:ta of the Projcd'i ils 1rddtcaural, suuc:turaJ, mec:hanic:al and clcaric:al systams; 
and die materials and suc:h other clements o(the Project to the extent required by the Design-Build Doc:umcn11. 
Deviations. if any, &om the Design·Build DOQJmentJ shall be disclosed in writina. 

I A.118 Upon lhe Owner'• wrinm app-oval of the design document& submiaed by the Design-Builder, the 
Design-Builder shall provide c:onstruellon documents for review and wrinr:n approval hy the Owner. The construction 
documents shall set flJrth in delail lhe requirements for con.struc:tlon ofthc Projec:I. The consb'uction documenb sh.all 
include drawinp and specifications that establish the quality levels of materials and systems required. Deviations. If 
any, fi'om the Design-Build Documents shall bo disclosed in writing. Construction doc:umaus may include drawlnp. 
specifications, and other documents and electronic data setting tbrth In dctall lhe rcqulrcmencs fm' construction of the 
Work, and shall: 

.1 be consistent whh che approved design doaunenu; 

.2 provide infbnnatim for the use of those in the building 1tades; and 

.3 include documents customarily required for rqul11IOI}' ascnc:y approvals. 

I A.l.2.7Tho Dcsil"-Builder shall med with the Owner periodically lO review progress oflhcdesign and construction 
drxumcnts. 

I A.3.18 Upon the Owner's written approval of construcc.ion documcnts, che Dcsign·Builda", with the assistance of 
the Owner, shall prep~ and file documents required to obtain necessary approv1ls of scvcmmcrual alllhorities 
havinajurisdiction over the Project. 

§ A.3.2.1 The Desl;n-Builder shall obtain Item ead! of lhc Dcsi1n·Builde<"1 profbuonals and fumim to !he°""" 
tcnlficn.tions with rcspecl to the documents and services prmidcd by such professionals (a) that, to the best of their 
knowledge. infonnalion and belief, the doc:umcnts or services to which sud\ ccnifications relate (i) nre consiS1cnt with 
the Projcd Criteria set forth in the Design-Build Ooc:umcnt1, except to the extent specifically idmtirlCd in such 
certificate. (Ii) comply wilh applicable professional practice standards, and (iii) comply with applicable laws. 
ordinances, codes, rules and regulations sovemina: rhe design of the Project; and (b) dust the Owner and its consultants 
shall be entitled to rely upon che accuracy of the represcntat.iona and statcmc:nt1 tonlaincd in suc:h cert.ificatims. 

I A.3.2. tO If the Chwlcr rcqucstl tho Design-Builder, the Arc:hilCCI. or lht Dcsign-Bui.ldcr's Olher design professionab 
to cxcc:ute certificates other than thm.e required by Sea ion A.3.2. 9, the proposed language or such ccrtiftcata shall bo 
1ubmittcd 10 the Design-Builder, or the Architec:t and such design professionals through the Design-Builder, for 
roviow and negotiation at leasl 14 days prior lo the rcqueltcd dates ofexecutksl. Neither the Design-Builder. lhe 
Archilce1 nor such other desian professionals shall be required 10 execute ccrtificalcs that would rc:quirci knowledge. 
servlce..s or responsibilities beyond the scope of their respective agreements wi!h the Owner or Design-Builder. 

AIAOoc.-t At41• ... 1D04 bMlllA.Cap)lflgtn020Cl4 b,-n.'--*-i ....... ofArdd-=a..Mlrflto19 .. rftd WARNING: Tb .. AIA1 Document la 
protMtliCI bJ U.8. Capyrigtll La.- •ml lntlrnlltlanal Tl"ISllea. UMuUIOrt.ud NPl'Odu~ or di.iitlllllon ol_thl9 AJA'li Du.,_itt, cw.,.., porllCI" Of n....,. 8 
r.-ulln ..... ,,. dvS and Cl1rnlnatpenllftle9, '"'°will be pf'DMC&lbd to lh• m11-1muniedllrrt poe9lb19 umt.raw t.w. TIU~- prad\llD9d b)IAIA 
..... • 1t:11:12Clll 1111'1/Z013...,..0rOl:fND.118'554798_1 w'9dl ..... Oll OMllllZ014 ............. ....... 
........ : (11t21a:MS8J 
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§ A.U CONSTRUCTION 
§ A.3.11 The Dc1ign-Buildcr shall perform no tonllNction Wort prior to lhe Owner's review end approval of the 
construction documents. The Design-Builder shall perform no portion of the Work for which the Design-Build 
Documents require the Owner's review of submittals. such as Shop Dnwinp. Product Data and Samples., un1il lhc 
Owner has approved each submittal. 

§ A.3.12 The c.on511'Uction Work lihall b: in accordance wilh approval submlttals,, except that tha Design-Builder shall 
not be relieved ofresponsibfliry for deviations fTom requirements of the Design-Build Docummu by the Owner's 
approval of design and construction documents or other submittal• such as Shop Drawings. Product Data. Samples or 
othcrsubmittals unlcu the Daign-Buildcr has apcciflcally Informed the Owner in wrltin& ofauch deviation at the time 
of submittal end (I) the Owner has given written approval to the specific dcvladon as a minor change in the Work, or 
(2) a Change Order or Conllrlldion Om.ngc Dircccivc has been issued authorizing lhc devi.ation. The Dcslsn-Builder 
ahall not be relieved ofruponsibility for errors or omiuions in design and construdim documents a Olhcr sutxninals 
such Bl Shop Drawings, Product Data. Samples or other aubmiaals by the Owner's approval thereof. 

I A.3.13 The DcsipBuilder shall dirC"- specific attention, in writing or on resubmitted design and construction 
documcnrs a other submiaals such as Shop Drawings. Product Oat.a. Samples or similar submittals, to revisions otha 
than lhosc requested by the Owner o:n previous submittal1. Jn 1he absence of 1uch written n01:ice, lhc Owner's approval 
ofa resubmission shall not apply 10 such revisions. 

I A.3.3.4 When the Design-Build Documents require that a Contractor provide ps-ofcuional design sc:n"iccs or 
c:ertific:ations related to sy.tems, malcrials or equipment, or when the Design· Builder In its discretion provides such 
design services or certiflQlio:n1 through a Contrac1or. rhe Design-Builder sho.11 cause professional design services or 
certifications to be provided by a properly licensed design professional, whose signature: and seal shall oppear on all 
drawings. calculations. specifications, certifications, Shop Drawings and other submittals prepared by such 
professimaJ. Shop Drawlr1gs and other sutmlnals related to the Wo:rk designed or certified by s.&.1ch professionals, if 
pnpared by others, dlall bear such design prof'clslonal's writtm epproval. The Owner shall be entitled tordy upon the 
adequacy, accuracy aod completeness of the services, ccrtifiadions or approvals performed by such design 
professionals. 

§ A.13.5 The Design-BuildC'I' shall be solely responsibJe for 11nd have control over all construction means, methods. 
techniques, sequences and procedures and for coordinoling all ponions of the Work under lhe Deslgn-Ruild 
Documents. 

§ A.3.18 The Design-Builder shall keep 1he Owner informed of the progress and quality of1he Work. 

I A.3.3.7 The Dcslgn-.Buildcr shall be responsible for the supervision and direction ofttle Wcwk, usin1 the 
Dcslsn-Buildcr's best skill and attention. If the Oc!ign-Build Documents give spcciflc. insrructions concemina 
construc:tion means, methods, techniques,. sequences or procedures, the Design-Builder shall evaluate thejobsite 
sat\ty thereof and, cxcepl as &la.led below. shall be fully and solely respoosiblc fur the jobsite safety of such means. 
methods, techniques, sequences cw procedures. If the Design-Builder determines lha11uch means. mcchods. 
ta:hniquc.s, sequences or procedures may not be safe. the Design-Builder shall gi"t"C timely written notice 10 lhc Owner 
and shall noi proceed wilh that portion of the Work without f\U'lhcr written instructions fi'om thcOwna-. If the 
Design-Builder la then instructed to proceed with lhe required means, mcrhods. techniques, sequences or procedures 
without aeoeptance of dlangcs prop31Cd by the Design-Builder, the Owner shall be IOlely responsible for any 
rcsulcing kiss 0t damage. 

I A.3.18 The Dealsn-Buildcr shall be responsible for Inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

§ A.3.4 LABOR AND MATERIALS 
I A.14.1 ~less otherwise provided In the Design-Build Documents, the Design-Builder shall provide or cause to be 
provided and shaJJ pay for design services. labor, malerials. equlpmmt,, tools, conwuc:tion cqulpncnt end machinery, 
wa1er, heat, utilities,, transponation and other fac.ilitics and services ncccssuy for proper exccutioo and completion of 
die Work, whdlicr tanporury ot permantnt and whether or not incorporated or to be incorporated In lhc Work. 
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§ A.3.4.2 Whai a material is spcc;ified in the Design-Build Documents., the Design-Builder may make substitutions 
only with the consent of the Owner and, irapproprlaic, In accordance with a Cbangc Order. 

I A.3.4.3 The Design .. Buildcr shall enforce stric:t discipline and good order among the Design-Builder's emplo)'CC5 
and Olher persons carryins out the Oesign-Bu;ld Contract. The Design-Builder shall nDI permit employment ofunfir 
person• or persons nOI skilled in tub assigned to them. 

§ A.J.5 WARRANTY 
I A..3.5.1 The Design-Builder WDTlll\l1 to tile Owner that m111crials and equipment fi.imishcd under the Dcsi&n·Build 
DocumentJ will be of good qualily and new unless odlerwiac required or permitted by 1he Dcsip·Build Documents, 
that: the Work will be free &om defec:u; not inherent in the quality required or penniaed by Jaw or otherwise, and rhat 
the Work will confcrm to the rcqulrcmenUI afthe Design-Build Documents. Work not conforming to these 
requirements, Including substilULions nOI properly approved and authorized. may be considered defective. The 
Design-Builder's warnnty excludes remedy for damage or defect cau:sed by abu!e, modification1 not CJ11cc:uted by che 
Design-Builder, improper or in!ufficicnt maintenanc:c, improper operation, or normal wear and tear and normal usage. 
If required by d\e Owner, ch.a Design-Builder shall (umilh satisfactory evidence as to lhe kind and quality of ma1crials 
and cquipncnt. 

§ A.J.e TAXES 
I A.3.6.1 Tho DesipBuildcr shall l'D.Y all sales. consumer. use and similar l4XC9 for the Work provided by the 
Design-Builder which hid bem legally enacted on the date of the Agreement, whether or not yd effeclive or merely 
scheduled 10 go into effect. 

I A.3. 7 PERMITS, FEES AND NOTICES 
§ A.3.7.1 The Oesign--Buildcr shall sccun: and pay for building and other pcnnits and governmental fees. licenses and 
inspcdiont ncccssal')' for lho proper execution and completion of the Work which are c:ustcwna:rily aecured after 
cxeculloo of the Dcsisn-Duild Cmtract: and which were legally required on the dale the Owner accepted the 
Design-Builder's p-oposal. 

§ A.17.2 The Design-Builder shall comply with and give nOliecs required by laws,, ordinances, rules, reguhuions and 
lawful orders of public au1hori1ic:s rclBling to lhe Projec1.. 

I A.17.3 It is the Dcsi8Jl·Buildcr's responsibility to ascertain th.at the Work ia in accordance with applicable laws, 
ordinances, codes, rules and regulations. 

§ A.3.7.4 lfthe Design-Builder performs Work contruy lo applicable laws. ordinances, codes. rules and ~gulation.s, 
the Dcsip-Bulldcr shall wume responsibility for Budl Work and shall bear the cosu attribulable to correction. 

§ A.3.8 AUOWANCES 
§ A.3.L 1 The Design-Builder shall Include In the Conuaet Sum all allowances stated in the Design-Build Documents. 
Item• covered by allowances shall be supplied for such amounts and by such persons or mtitics as the Owner may 
direct, but the Design-Builder shall not be required to employ per50l11 or entities to which the Desi1P1·8uildcr has 
reaSDnable objection. 

§ A.3.8.2 Unless otherwise provided in the Design-Build Documcnb: 
.1 allowances sholl cover the co.st to the Design-Builder of materials Bnd equipment ddivercd at the site 

and all ~uircd taxes. less applicable trade discountJ; 
.2 Dcsian-Buildcr's costs for unloading and handling at the ~te, labor, instalhnim costs, o\'Cl'bcad, profit 

and other expenses contemplated for sratcd allowance amo.mts shell be included in the Caitract Sum 
bul nO( in lhe allowances; and 

.3 whcnC"Va" costs ere more di.an or less than allowances, the Canlnld Sum shall be adjusted accordingly 
by Change Order. The amount of the O\ange Order .shall reftcct (I) the differcncc between actual co5l!i 
and the allowances under Section A.3.8.2. l and (2) changes in 0esi8"'·8uilda's eosn. unda- 5m:ion 
1\.3.8.2.2. 

§ A.3.8.3 Materials and equipment under an allowance shall be selected by the Owna in sufficient time to avoid dday 
in lhc Work. 
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§ A.3.9 02SIGN-8Ull.DER'S SCHEDULE 
I U.B. f The Oi:sign-Buildcr, prompdy after exec:utioo of the Design· Build Contract, ihall prepare and submit fur the 
Owner's informa1ion the Dnign-Buildcr's Khedule lbr the Work. The schedule shall not exceed 1imc limits DJld &hall 
be in such detail os required under tho Design-Build Documents, shall be revised 11 appropriate intervals es required 
by the conditions of lhc Work ond Prqject. shall be related 101hc entire Project to the extent required by the 
Deslan·Build Dccumcnts, shall provide for expeditious and practicable execulion of the Work and shall include 
allowances for periods ofdmc requited for the Owner's review and for approval of submissions by authcrities ho.vifla 
jurisdiellon over die Projecc. 

§ A.3.l.2Thc Dalgn-Buildcr shall prepare and keep current a schedule of submittals required by the Design-Build 
Documents. 

§ A.3.9.3 The Design-Builder shall perform the Work in cm er al accordance with the most recent sdlcdules submitted 
10 the Owner. 

§ A.3. 10 DOCUMENTS AND SAMPlE8 AT THE SITE 
§ A.3.10.1 The Design-Builder shall maintain at the site for the Owner one record aipy of the drawinss. specifications. 
addmda. Change Ord.en and Qlhcr Modifications, in sood ordc.r and marked cta'l'endy to record field changes and 
sclcaions made during eon5U'U'1ion, and one record copy of approved Shop Orowfnp. Product Dala. Samples and 
similar required 5utminals. These ~all be deli~d 10 lhe Owner upon completion of the Work. 

§ A.3.11 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES 
I A.3.11.1 Shop Drawings are drawinsa. di8811lJTIS, schedules and other data specially prepared for the Work by the 
Desian·Buildcr or a Contractor, Sub:ontractor, manufacturer, supplier or distributor lo illusb'ale same partion of the 
Wort<. 

§ A.1.11.2 Product Data. are illustrmloos, SIBndard schedules, performance charts. inSlrucaimis. brochures. diagrams 
and other information fbmlshed by the De:!Jign-Buildcr to illustrate materials a equipment for some portion of the 
Work. 

§ A.3.11.3 Samples arc physic.al examples that illustrate materials, equipment or workmanship and establish standards 
by which the Work wHI bejw!gcd. 

I A.3.11.4 Shop Drawings, Product Data. Samples and similar submittals are not Design-Build Documents. The 
purpose of their submittal is to demonsuate f'or those ponion1 oflhc Work fer which submittals are required by the 
Design-Bui kl Docwnents the way by which the Design-Builder proposes to conform to the Design-Build Documents. 

§ A.111.S The Desian-Buildcr shall reviC"W for compliance with l:he Design-Build Documents and approve and submit 
to the Owner only those Shop Drawinp. Product Data, Samples and similar submittals required by the De.sign-Build 
Documenu wirh reasonable promptness and in such sequence as to cause no delay in the Work or in dle activities of 
the Ownu or of scparale oonuaelms. 

I A.3.11.6 By approvins and subminins Shop Drawings, ProdUCI Data, Samples and 1imilar '\lbmiuals, 1he 
Design-Builder represents that 1111: Dcs.ign-Builder has determined and verified materials, field measurements and 
fidd conSb'UCLion altcrla related •hereto, «will do so. and has checked and coordinated lhe information contained 
within such aubmiUals with the requirements of the Work and of the Design-Build Documents. 

I A.3.12 USE OF SITE 
§ A.112.1 The Design-Builder shaJI confine opcr111tiona 11 the site lO U'CU pumined by law, mdinanccs. pcmtits 1U1d 
lho Design·Build Doc:uments, and shall nOI unreasonably encumber die site with materials or equipment. 

§ A.3. 13 CUTTlllG AND PATCHING 
§ A.11S.1 The Design-Bulkier shall be responsible for cutting, fining or palchin9 required to cornptcr.c the Work or lo 
make its pans fit togelhcr properly . 
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§ A.3.13.2 The Desiiin-Builder shall not damage or endanger 1 pcrtion of the Work or fi.111)' or panially compleled 
construction of the Owner or separate contractors by cuuina, patdi.ins or otherwise altering such construction or by 
ext1m1tion. The Ouisn-Builder shall not cut or otherwise alter such construction by the Owner or a separate 
contl'Glor except with wrincn consmt of the Owner end of such scpara1e contractor; such consent shall nOI be 
unreasonably withheld. The Design-Builder shall not unreasonably withhold fi'cm the Owna or a separate contractor 
the Dcsign-Builda'1 consent to cutting or Cllherwise alterlns lhc Work. 

I A.3.14 CLEANING UP 
§ A.3.14.1 The Design-Builder shall keep the premises and surrounding area &cc from accumulation of waste 
materials or rubbish caused by operation1 under the Dcsian·Build Contract. At completion of the Work., the 
Dcsip-Builder shell remove from and about the Project waste mar:erials, rubbish, 1he Design-Builder's 10011, 
construction cquipmenl, machinery and surplus materials. 

I A..3.10 If the Design-Builder fails to clean up H provided in the Design-Build Document!, the Owner may do 10 

and lhe cost 1hereofshall be chargo:i to the Design-Builder. 

I A.3.ISACCESS TO WORK 
I A.3.15.1 The Design-Builder shall provide the Owner 8CCC!S to me Work in preparation and progrcu wherever 
located. 

§ A.3.16ROYALT1ES, PATENTS AND COPYRIGHT& 
g A.3.tS.1 The Design-Builder &hall pay all royallics and license fees.. The Dcsisn-Builder shall defend suits OI daims 
for ln&ingement ofc:ap)'rights and patent rights and shall hold the Owner harmlcs.s ftom 1031 m account lhcrcaf, but 
!hall not be responsible fbr such defense or IDll when a parlia.ilar design, process or product ofa particular 
manufaClura" or manufaauren is required or where the copyrigtu \liola:1ion1 arc contained in drawinp. specifications 
or ocher documents prepared by or furnished lo the Ocsign-Buildo- b)' the Owner. Howe11Cr, if the Dcsign-Buildo- hm 
reason to believe that the required daign, pr~• or product is an infringement ofa copyright or a patent, the 
Design-Builder shall be responsible fur ~h loss unless such information is promptly furnished to me Owner. 

§ A.3.171NDEllNIFICA110N 
§ A.3.tT.1 To the fbllCSI extent permitted by law, the Design-Builder shall indemnify and hold harmless lheOwno-, 
Owner's mnsullants. and agen.11 and anplo)'CC9 of any of them fi'om and ageinu claims. damages, losses and 
expenses, includin& but not limited to attorneys' fen, arising out of or rcsulling from performance oflhe Work., 
provided that such cl aim, damaae. loss or expense 11 anribut.ablc to bodily injury, sickness, disease or death or to Injury 
10 or destruction ortangible property other lhm"I the Work itself, bUI only 10 the extent caused by the nc:gliscn1 ecl!I or 
emission• of'the Design-Builder, Architec:t, a Ccruruccor, a. Subcontrador, anyone directly or indirectly cmployt:d by 
them or anyone for whose octs they may be liable, regardless ofwhcrher or nm such claim, damage, loss or expense is 
caused in pan by • party indemnified hcrcundo-. Such obliption shall not be construed to nqate, abridge or reduce 
other ristn• or oblipllons of indemnity thal would otherwise exist •s 10 a party or person described in ltiis Section 
A.3.17. 

§ A.3.17.2 Jn claims •gainst any person or c:ntily indemnified under lhis Section A.3.17 by an cmplayce of the 
Design-Builder, die Ardlitcct. a Contractor, a SubconlractOI', anyone directly or indirectly anplo)'Cd bJ them or 
anyone far Miosc acts they ma1 be liable. the indemnification obliaation under Scaion A.3.17. I shall not be limited 
by a limitalion on amount or type of d•magcs, compcn.sallon or benefits payable by or for the Dcsip-Builder, lhe 
Architect or a Contractor or a Subcontractor under workers' o::mpcnsation acts, disabiJity benefit acts or other 
employtt bendi1 ac11.. 

ARTICI.£ A.4 DISPUTE RESOl.UTION 
§ A.4. f CLAlllS AND DISPUTES 
t A.4.1.1 Dllinltlon. A Claim is a demand or assertion by one oflhe panics seeking, as a mamr of right, adjustment or 
inte:rp-emian of Design-Bulld Contract terms, payment of money, extension of lime or other n:llefwfth rcspcd to the 
temu of the Design-Build Ccritta.ct. The term "Cl1im• also includes other disputes and matters inquescicm between d1c 
Owner and Design-Builder arisins out of or rchllina: to lhe Desip-Build Contract. Claims must be initialed by writlm 
notice. The responsibility 10 substantiate Claim.s shall rest with the party making the Claim . 
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§ A.'-1.2 Tima Umlta on Clllm1. Claims by either party must be initiated within 21 days after occurrence oflhc event 
giving rise to wch Claim°' within 21 days after the claimant first rccosnizcs the condition givina rise to die Claim., 
whicheva' is later. Claims mUSI be ini1iatcd by written notice to the other pany. 

§ A.4..1.3 Continuing Plltonnanca. Pending finaJ resolu1ion of a Clalm. cxccpc as othcrwitt agreed in writing er u 
provided in Section A.9. 7.1 and Miele A.14, the Design-Builder shall proceed diliaendy with performance of the 
Design-Build Contract and the Owner shall continue to make paymcnt1 in accordance with the Design-Build 
Documents. 

§ A.•.1.• Clllma forCOnculed or Unknown Conditions. If conditions arc mca.mtercd 81 the sile whidl are (I) 
subsurface or OlhcrWise cc:wu:eated physical conditions which ditrer materially from those indicated in the 
Design-Build Documents or (2) unknown physical condition1ofan unusual nal.urc which differ materially ftom those 
ordinnrily found to exist and gentrally recognized m inhcrcnl in consuuction activities of the charuetcr provided for in 
the Dcsi&"·Buitd Documents. then the observins party shall give noc.icc to the 01hcr party promptly before conditions 
are disturbed and in no svcnt later than 21 days after first observance of the conditions.. The Owna shall promptly 
investigate such conditions and, lfthey differ materially and cause an increase or decrease In the Design-Builder'• cost 
of, or dme required for. performance of any part of the Work. shall nqotillc with the Design-Builder an equitable 
adjustment in the Contract Sum or Contract Time, or boch. lf lhe Owner determines dull the conditions Ill the site arc 
not materially different from those indicated in the Design-Build Ooauncnt!I and thllll no dia.nge in the terms of the 
Design·Build Contract ii justified, the Owner shall so notify 1hc Design-Builder in writing, sratins lhe reasons. Claims 
by lhe Design-Builder in opposition to such determination must be lbade within 21 day& after the Owner has given 
n01iC11 ofthc decision. Jflhc conditions encountered arc materially different, the CpnuaCI Sum and Contrac1 Time shall 
be equitably adjusted, but if the Owner and Design-Builder cannot agree on an adjusiment in d'te ConlnlCt Swn or 
Conuact Timc. lhe adjustment shall proceed pursuant to Section A.4.2. 

§ A.4.1.5 Clllm1 for Addftlonll Colt lfdlc Dcsign-BuUdcr wishes to make Claim fur an inansc in the Contract Sum, 
written notice as provided hG'cin shall be given before proceeding to execute the Work. Prior notice is not required for 
Claims relatins to an cmapcy endangerina life or property arhlng under Scaion A.10.6. 

§ A.A.1.B Jflhe Desip-Buildcr believes additional cost is involved for reasons including but n0l limltcd10 (I) an order 
by the Owner to stop the WOl"k where the Design-Builder was not at fault, (2) a wriUen order for rhe Werk issued by 
the OMter, (3) failure of payment by the Owner, (4) lcrmination ofttie Dcsign·Build Contract by the Owner, (5) 
Owner's suspension or (6) other reasonable grounds. Oaim shaJI bci filed in accorda:ioe with this Sect.ion A.4.1. 

§ A.4.1.7 Clllm1 for Addlllonll Time 
§ A.4.1.7.1 If the Design-Builder wishes to make Clalm f'or an increase In the Contract Timc, written noc.ic.e as 
provided herein shall be given. The. Design-Builder's Oaim shall include an estimate of lhe time and ils effect on the 
progress of the Work. In the case of a continuing delay, only one Claim is ncccs:sary. 

§ A.4.1.1.2 lfadvcrsc weather conditions are the basis for a Claim for ack6timal time, such Claim shall be documented 
by data substantiating that wcalher condilic:wts were atnormal for the period of time. could nDl have been reasonably 
antii;:ipated and had an advcne cffecl on the scheduled construCtion. 

5 A.4.1.B Injury 01 Damage tD Pesson or Propert)". lfclthet pDrl)' to the Design-Build Contraet suffers injury or damage 
to pcl'son or property because of an act m omission of the other pmty at of ochcn for whose acts such party is legally 
responsible, written notice of such injury or damage, whether or not insured, shall be given to the !Xher pany within • 
reasonable time noc u:ceedlng 21 days afta- discovery. Thenot.ioe shall provide sufficient detail to enable the other 
party to lnves1isa1e the matter. 

I A.4.1.9 If unit priCC9 are stated in the Deslgn-Bulld Documents or subscqucnlly agreed upon, and If quantities 
mislnally contemplated arc materially chansed In a proposed 011111ge Order or Construcaion Change Ofrectivc so that 
application of Juch tmit prices lo quancities af Work P'oposcd will en use substantial inc:quiry 10 the Owner or 
Dcsign-Bullder, the applicable unit prices sba.11 be equitably acljum:d. 

g A.4. I. 10 Clllm1 for eon--.i Dlmoga. Dcsign-BuildG" and Owner waive Clainu "llOiNI each other io. 
consequential dunqes arising Old of or relating to chc Desiga.Build Contract. This mutual waiver includes: 

:::mby·u.:~~. ~;;i::'. L::.':.~~!~:.C:.. tz~·=. :: :::::::ir. ':,~~ .. ~.lh:.~i ~=~ ~1::,~:::nu~~ .!8-r ·,,.,.~.-._,,.,·""".....,,..."""·-·m'".-•,...O,..m.i...,.;,.;.,.a•••"'·.....,,,.,in ____ .,..... 13 
_..,.,. c t1:11:1Joi ttl1tl20t3 uod91'0rdwNo t71S51i17111.t •hlth..,_ on0Mllll'2014. Ind 11 ni:stllclr,.... · 
U...trloe.: (t1UtQ24SI) 
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.1 damagc5 incurred by lhe Owner for rental expenses, for losses of use. inoomc, profit, finandng, 
business and reputation, and for loss of management or employee produa:ivlty or of the services of such 
persons; and 

.2 ctamascs incurred by 1hc Oeslgn-Builda for principal office cxpcnse1 including the compcnsa1ion of 
personnel stationed there, for losses offinancin9, business and rcpuu.tion, and for lms of profit except 
anticipated profit arisina; dirccaly fi'om the Werk. 

This mutual waiver i!I applicable. withoU1 limitation, to all conscqucnlial damages due 10 either party's termination in 
eccordanc:c with Article A..14. Noching contained In this Section A4.1.IO shall be deemed to preclude an award of 
liquidated dirca: dam.ages, when applicable. i.n eccordance with the requirements ofthc ~sign-Build Documents. 

!I A.4.1.11 lflhe enactment or revision of codes, laws or re9ulations or official interprclations which govern 1he Project 
cause nn ina-ease or dcc:rcase of the Deslan-Builder's cmt of, or time required for, performance of the Wort, the 
Design-Builder shall be cnti1lcd to an equitable adjmtmcnt in Conlrecc Sum or Coniract Time. If the Owner and 
Design-Builder cannOl agree upon an adjustment in 1he Ccritract Sum or Contn1e1 Time. the Design-Builder shall 
&Ubmic a Oaim pursuant to S"don A.4. I. 

§ A.4.2 RESOLUTION Of CLAIMS AND DISPUTES 
§ A.6.2.1 Dldllcn by Neutral. If die parties have identified a Neutral in Sm ion 6. I of the Agreement or elscwhero in 
the Design-Build Documents. then Claims. excluding those arising under Sca:ions A.10.3 through A. I O.S, lholl be 
referred initially to the Neutral for dcclsion. An initial decision by lhe Neutral shall be required as a condition 
prccedcnl to mediation ofa.11 Claims bccw~ the Owner and Design .. Bulldcr arislna prior to the dne flnal paymcn1 is 
due. unless 30 days have puscd after chc Claim has been referred to the Neutral wt th no decision having been rendered 
by the Neutral. Unless dle Ncutral and all affccted parties agree. the Neutral will nOl decide disputes between the 
DeMgn-Bullda and persons or entities Olhcr lhan lhc Owner. 

g A.4.2.2 Declalan by Owner. If the partJes have ROI identified a NcutrBI in Seer.ion 6.1 of the Agreement or elsewhere 
in the Design-Build Documcnrs then, exctp1 for rhosc: claims arising unda Sections A.10.3 and A.10.S, 1he 0'Mlet 
shall provide an initial decision. An initial decision by the Owner shall be required u a condition prccc:dcnl to 
mcdiBlion of all Claims between the Ovmer and Deslan-Buildcr arising p-ior to the dale flnal payment is due., unless 
30 days haw: passed after lhe Claim ha5 been referred to the Owner wilh no decision hBYlng been rendered by the 
Owner. 

I A.4.2.3 lhe initial decision purauanl to Sections A.4.2. l and A.•.2.2 shall be in writing, !hi.II state the reasons 
thercfOR and shall notify lhe parties of any change in die Contract Sum or Contlad Time or both. The initial decision 
shall be final and binding on the panics but subject first to mediarim unda" Section A.4.3 and thereafter 10 sud\ Olher 
dispute rcs.olulion me1hcxl1 as provided in Section 62 of the Agreement or dsewherc in lhe Design-Build Documents. 

I A.4.2.4 In thoCYCnt ofa Claim against the Design-Builder, die Owner may, but is not obligated 10. na1lfy the surety, 
If any, of the nature and amount of the Claim. If the Claim relates 10 a possibility of a Desisn·Buildcr's default. the 
Owner may, but is not obligated 10, notify dlc surety and request the surety's assiSWlce in resolving the controversy. 

§ AA.2.5 If a Claim relates to or is the subjccl of• mechanic's lien, the party asserting: such Claim may proceed in 
accordance with applicable law lO comply with the lien nobce or filing deadlines p-ior lo ini1ial resohdion of the 
Claim. 

§ A.4.3 MEDIATION 
§ A.4.S.1 Any Claim arising out of or related to the Dc:sipBuild Contracl, cxccpl those waiYCd as provided for In 
Sections A.4.1.10, A..9.10.4 and A..9.10.S, shell, after inilial decision ofthe Claim or 30 days after submission of the 
Claim for lnil.ill decision. be sul:UCC1 ro mediation as a condition preocdcnt to arbluallon or the institution oflcgal or 
cquimble or other binding dispUle resolution proc:ecdlnp by either party. 

I A.4.1.2 The parties lhall endeavor to resolve their Claims by mcdiatlm which. unlas the parties mutually agree 
otha-wisc, shall be in accordance with the Construaion lndUSh")' Mediation Rules oflhe American Al'bi1ration 
A.nociation currently in c:ffec:t at the time of the mediation. Request for rnedial.im shall be filed in writing with the 
other party to lhe Desi&l'l·Build Conlracr. and with lhc American Arbiumion Auocl1tion. The requesr: may be made 
concurrently with 1he filins of a demand for arbitration « adla' btndin& dispute resolution Foa:cdings but. In such 
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event. mediation shall proceed in advance thcn:of or of legal or equitable procco:lings. which shall be llaycd pending 
mcdi11ion for a period of 60 days from the date of filing. unless stayed for a longer period by agr=ncnt of the partlC$ 
or an.in order. 

I AA.3.3 The parties shall shlll'C 1he mediator's fee and any filina fees equally. The mediation 5hall be held in die place 
where me Project is located, unless another location is mutually agreed upon. Agreemaus reached in mediation shall 
be enforceable as settlement agreements in any coun havingjurisdidion thereof. 

§ M4ARBITRATION 
I A.4.'-1 Claims, ciccept those waived u provided for- in Sections A.4.1. ro. A.9.10.4 and A.9.10.S, for which initial 
decisions have nOI become final and binding. and which have n01 been resolved by mediatim but which lfl.1C subject to 
arbitration punuant to Sections 6.2 and 6.3 ofc:he Ap"ccment or elsewhere in the Design-Build Documents., shall be 
decided by arbitration which, unless the parties mutually agree otherwise, shall be in accordance with 1he Connruc:tion 
Jnd1.1stry Artiilration Rules orthe Ameriean Arbitration Association curn:nUy in effect 11 lhe tim~ of the 11rbitra1ion. 
The demand for arbitration shall be filed In writina with the other party to the Oesisn-Bulld Contrael and wilh the 
American Arbitration Association. 

I AAA.2 A demand for arbitration may be made no earlier than concurrently with the filing ofa request for mediation, 
but in no event shall it be made after the date when lnsritution oflegal or equitable p-occedings based on sud1 Oalm 
would be baned by lhc applicable stall.de of limitations as determined pursuant to Section A.13.6. 

§ A.4.4.3 An mt>itralim pursuant to this Seel ion A.4.4 may be joined with an arbitration involvina common Issues of 
law or 6tct bet.Wiim the Owner or Dc:1igo·Builder and any person or entity with whom the Owner or Desi&r1·Buildcr 
hu a ccntractual oblismion ro orbitrale disputeS whld1 docs not prohibh consolidation or joindcr. No other arbimslion 
arisina out of or relatins to the Design-Build Contract shall include, by consolidation,joinder or in any other manna, 
on additional person or cn1i1y not a party to the Oesisn-B1.1ild Contracr. or not a party 10 an aareement with the Owner or 
Design-Builder. except by vnitten consent containlns a specific rcfcrene1110 the Ocslgn-B1.1ild Contract signed by the 
Owner and Design-Builder and any other person or cn1icics sought to be joined. Con.sent to arbitntion involving an 
additional person 0t c::nliry shall nOL constitute consent lO arbilralion of any claim, dispute or mhcr matter in q1.1estlon 
not described in the written consent or with a person or entity not named 0t described therein. The foregoina 
agreement to arbitrate and Olher agreements 10 arbitrate with an additlmial pcnon or entity duly consented to by the 
parties to the Agrccmmt shall be specifically enforceable in accordance with applicable law in any court havina 
jurisdi~ion thereof 

§ A.4.C.4 Clllml and Timely Anertlon ot aalma. The party fillns a notice of' demand for arbilration must assen in the 
demand all Claim! then known IO that pan.yon IM!.ich nrbitraiion ls pennittcd 10 be demanded. 

I AAA.5 Judiment on Rnal Award. Tho award rendered by the arbitrator or arbitratan 5hall be final, and judamc::nt 
may be entered upon ii in occordance with applicable law i.n sny court having jurisdiction therca[ 

ARTICLE A.a AWARD OF CONTRACTS 
I A.5.1 Unleu otherwise Slllted in lhe Design-Build Documents or the bidding or proposal requircmenu, the 
Desisn-Builder, as soon fl..5 practicable after award of the Design-Build Contrac.1, shall furnish in writin9 to the Owner 
the names of additional persons or entldes not ori1inally included in the Dc:sign-Builds's proposal or ln substitution 
ofa person 0t entity (including those who are to fiJmish design llCn'iccs or mar:erials or cquipmmt fabrk:atcd to a 
special desian) proposed rcr eadl principal portion of the Work. The Owner will prunptly reply to lhc Design-Builder 
in writing statins whc:cher or not 1he Owner has reuonablc objection 10 any such FDposed addilional person or entity. 
Failure oflho Owner to reply promptly shall constitute nCJlicc of no reasonable objection. 

§ A.!.211'c Dcsign-Bullder shall not contrad with a proposed person or entity to v.tlorn whidi the Owner tw made 
reasonable and timdy objection. 11.e Design-Builder shall noa be required IO contract with anyone to whom the 
Desip-Builder hu made reasonable objection. 

I A.5.3 If~ Owner bas reasonable objection to a person or entily proposed b)o the Design-Builder, the 
Design-Builder shall propose another to -.whom Eh.a Owner has no rea5alablc objection. If the proposed but rejected 
additional person or cntity was rasonably capable of performing lhe Work,. cho Cal.tract Sum and Contract Time shall 
be incrca.scd or decreased by the difference, if an)'. occuiooed by such duw1gc. and an eppraprille Change Orda di.all 
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be issued before commcn~cnt of' the subsiitute person's or entity's Work. Howevct, oo increase In the Contnict 
Sum a Contract Time: shall be allowed for such diange unless the Design-Builder ha.s acted promp1ly and 
responsively In submitting names as required. 

§ A.$.4 The Design-Builder shall nat change• person or mtity previously selected iflhe Owner makes reasonable 
otiecclon 10 such substitu1e. 

I A.S.S CONTINGENT ASSIGNlllENT OF CONTRACTS 
I A.l!i.9.1 Each agreemmt for a portion of the Wort is assigned by the Design-Builder to the Owner p-ovided tha1: 

.1 usisrimen• is effective only after termination of the Design-Build Contract by Che Owner for cause 
pursuant to Section A.14.2 and only for th01e agreements which the Owner accepts by notifyina the 
contractor In writing; and 

.2 assignrnmt is 1ubjea. 10 the p-ior rights of the surety, if any, obligated undct' band relating to the 
Design-Build Contn.et. 

§ A.5.5.2 Upon such aHignmcnt, if the Work has been suspended for men than 30 days, the Contractcr's 
compensation shall be equitably adjusted for increases in cosa resulting ltom the suspc:niion. 

ARTICLE A.6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS 
§ A.1.1 OWNER'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS 
§ A.8.1.1 The Owna rcsenres the ristJt to perform construction or openitions related to the Project with the Owner's 
own fotccs and IO award separate contnlCU In connccaion with other por1ion1 of the Project or other construction or 
operations m the site. The Desi1P1·Builder shall cooperate wilh the Owner and separm.c contractors whose work might 
lntcrfa'e with rhe Design-Builder's Worlc. If the Design.Builder claims thll delay or additional COil ls Involved 
because of such action by the Owner, the Design-Builder shall make such Oaim a.s provided in Section A.4.1. 

I A.8.1.2 The term "separate corurador" shal I mean any conlnlelm rdaincd by the Owner pursuant to Section A.6.1. t. 

§ A.t.1.3 The Owner shall provide for coordination ofthc activities of the Owner's own forces end of each separate 
contractcr with the wtWk of the Design-Builder. who shall '°°PCl'lle with them. The Design-Builder shall panfcipa.te 
with other separate contrac:lOn and lhe Owna in revicwina their consaruction schedules when directed to do so. The 
Design-Builder shall make any revisions to the conSlrUction schedule deemed ACCC$53fY after a joint review and 
murua.I qreemenL The ccnSINdion schedules shall then conslitUlc the schedules to be used by the Design-Builder. 
separate con1ractot1 and the Owner la'llil subsequently revised. 

I .U.2 llUTUAL RESPONSIBILITY 
I A.8.2.1 The Design-Builder shall afford the Owner end separate contractors reasonable opponunity for inb'cxluctlon 
Dnd !il0rl8C of their materials and equipment and performance of their nctivilies and shall connect and coordinate lhe 
Design-Builder's cons1ruction and operations with theirs a.s required by the Design-Build Documents. 

I A.6.2..2 lfpart oftM Design-Builder's Work depends for proper execution"° results upon design, construction or 
operations by the Owner ot a separate contraelor, the Design-Builder shall, plor to proceeding with thal portion of the 
Wcrit, promptly repor1 to die Owner apparent dilCl'Cpaneies or defec:ts in such othn construction Ehat would render ii 
unsuir.ablc fbr such p-oper cxeaiJion and results. Failure of the Design-Builder so to rcporl shall constitute an 
acknowlcdpDCnt that the Owner•1 or separate oontnldm-'s completed or partially compl~ed construcaion is fit and 
proper to receive tho Design·Builc:lct'• Work, cxccpl as to dcf'ccts noe then reasonably discovcrablo. 

§ A.8.2.3 The Owner shall be reimbursed by the Oesign·Builder for costs incurred by the Owner Milch arc payable 10 
a ICpU&lt contractor because of delays. improperly timed acLivltic:s or defective consaruca.ioa of the Design-Builder. 
The Owner shall be responsible to the Design-Builder for costs incurred by the Design-Builder bcAuse or delays, 
improperly timed activities, damage to lhc Work or defeclive ccnstruaion af a sqmate contractor. 

I A.8.2.4 The Dcsign-Builda shell prornplly remedy damage wrongfully caused by lhc Desi8f"-Builder to completed 
or partiallJ completed construct.ioa or to property of the Owner« separate contradon. 

I A.8.25 The Owna 9'd eadl scpamc c:omradOr shall have the same responslbililics for cutting 1U1d pudilng as are 
dcsaibcd in Section A.l.13 . 
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§ A.B.3 OWNER'S RIGHT TO CLEAN UP 
I A.1.11 If a dlspl.lte arises among lhc Ocsign-Bullder, separate contractors nnd 1hc Owner as to the responsibility 
under rhcir respective contracts for m11intaining the pranlses and aurrounding area fi'ec &om waste materials and 
rubbish. the Owner may clean up and the Owner shall allocalc the cost ommg lhosc responsible. 

ARTICLE A.7 CHANGES IN THE WORK 
§ A.7.1 GENERAL 
I A.7.1.1 Oiangcs In the Work may be accomplished after exec:U11on of the Dcsian-Build Contract, and without 
invalidal:ing 1be Oesifll·Build Contraa, by Change OrdCI" or Constrvclion Olange Directive, subjca to the limitations 
stated in lhis Alticle A.7 and clscwh~ in the Design-Build Documenls. 

§ A.7.1.2 A Change Order shall be based upon aarcemcnt between the Owner and Design-Builder. A Conszruccion 
Cll.angc Oireaivc may be iuued by the Owner with or wichou1 agrcc:ment by the Design·Builda-. 

§ A.7.1.3 Oianges in the Wort: shall be performed under applicable provisions of the Design-Build Documents. and 
the Design-Builder shall procccd promptly, unless otherwise provided in lhc Change Order or Construction Change 
Directive. 

§ A.7.2 CHANGE ORDERS 
§ A.7.2.1 A Change Order is a written instrument si&7'1ed by the Owner and De.sign-Bui Ider sta1:ing their agreement 
upon all oflhc fallowing: 

.1 a change in the Work; 

.2 the amount af rhe m(jusl:mcnt, if any, in the Contract Sum; and 

.3 the extent of the adjustmenl, if l!ll'ly, in the Contract Time. 

§ A.7.2.2 lflhe Owner rcqucsu a proposal for a change ln the Work from the Design-Builder and 1ubscquendy eleccs 
not to proceed w1th the change, a Omngc Order shall be issued to reimburse lhe Design-Builder for any costs incurred 
for CSl.imu.ing services, des.ii" services er preparation of proposed revisions Lo lhe Dcsisn-Bulld Oocumaits. 

I A.7.2.3 Methods used in determining adjustments to the Conb'aet Sum may include ihose lisud in Section A. 7.3.3. 

I A.7.3 CONSIRUCTION CHANGE DIRECTIVES 
§ A.7.11 A Construction Olange Directive is a written order 1igned by the Owner dircaing a change in 1.he Work prior 
to asreemen• on adjustment, if any, in the Conlract Sum or Contract Time.. or both. The Owner may by Construction 
Change Directive, without inwlidalina the Design-Build Contrae1, order changes in the Work within the general scope 
of the Design-Build Documents coru:lllina of Dddi1ions, deletions or olh.er revisions. !he Contract Sum and Contrad 
Time bdng ac{justcd accordingly. 

§ A..7.U A Conssr~on Change Directive shall be used in lhc absence oftotAI asrecmm• on lhe tcnns ofa Chanac 
Orde<. 

§ A.7.U If the ConsDuCtion Change Dircclive provides for an adjustmenl to lhc Contract Swn. the adjustmet11 shall bo 
based on one of lho fol lowins methods: 

.1 mulua.1 aoccptrlnce of a lump sum properly itemized and s.upportcd by 11.1fficicnt substanllatlng dal:a to 
permit cwlulllion; 

.2 unit P'ic:a st111tcd in lhe Design-Build Documents or subsequently awttd upon, or cqulmbly adjusted as 
prO"Vidc:d in Sedlon A.4.1.9; 

.l cost to be determined in • manner agreed upon by the parties and a mutually aa:eptable fixed or 
percentage ft:e; or 

.4 as provided in Section A.7.3.6. 

I A.7.14 Upon rcc:cipt ofa Construc1ion Owlge Oircc1ive, the Design-Builder shall promptly proceed wilh the 
change in the Work involved and advise lhe Owner of the Oesisn--Buildcr'1 agreement or d1sagrccmcnt wilh the 
method, ifeny, provided in 1hcConslruclion Change Directive for detmnining the proposed adjUStment ln the 
Contract Sum at C.0...ltad. Timc. 
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§ A.7.15 A Construction Owlgc Oircelivc signed by rhc Design-Builder indic:ates the qrccmcnl af'tho 
Desisn·Buildcr therewith, including adjustment in Contract Sum and Contract 11mo or the method ror ddenninina 
lhem. Such agreement shall be effcaivc immcdiatdy and shall be recorded ua O\ange Order. 

§ A.7.3.8 lfthe Design-Builder does not respond promptly or disagrees with the melhod for adjustmau In the Contract 
Sum, the mdhod end the acUustment shall be determined by the OM1cr on chc basi1 ofreasmable expenditures and 
savings of those performing the Work attributable to the change, Including, in case of an increase in the Conlt8Ct Sum. 
a rasonablc allowance for overhead and profi1. ln such case. and also tmde:r Section A.7.3.3.3, lhe Design-Builder 
shall keep and present, ln such form as the Owner may prescribe, an itemized accounting toacthcr wid'I appropria1e 
supporting data. Unless otherwise provided in the Design-Build Documents, costs for the purposes of this Section 
A.7.3.6 shall be limited lO the following: 

.1 additional costs of professional services; 

.2 costs of labor, Including social security, old age and unerq>loyment insunnce.. fringe benefits required 
by agrccmenl or cmt.om, and workers' compensation insuran~ 

.3 costs of matcrictls, supplies and equipment, including CO!t of tranaponstion, whether incorporated 01 

consumed; 
.4 rental COSBofmachincry and equipment. exclusive of hand tool5, whdher rented ft'om the 

Design-Bulkier or others; 
.S cosas of premiums for all bonds and inwrance, perm ii fees.. and sales, use or similar 1axes related 10 lhe 

Work; and 
.a addltionnl cost1 of supervision and field office penonnd directly attributable 101hc change. 

§ A.7.3.7 The amount of credit to be allowed by the Design-Builder to Che Owner for a deletion or change lhBl resuhs 
In a net dca'CllSC In lhe ConlrDCI Sum shall be actual net cost. When both additions and credits covering related Wort 
or substitutions arc invol\'Cd in o change, the allowance for overhead and profn shall be figured on the basis of net 
increase, if any, with rcspec:a co thu chanse-

§ A.7.18 Pcncfjng final determination of lhe tOh.1 cOSI of a Construcaion Oian;c Directive to the Owner, amounts not 
in dispute for such changes in the Wort shall be included in Applications for Payment accompanied by a Change 
Order incfjcatfng the parties' apcement with part or all or such costs. For any portion of such COSI that remains in 
dispute, the Owner shall mate an interim determination for p.irposcs ofmonlhly payment for those: costs. That 
determinalion of cost shall adjust tho Contract: Swn on d\e same basis as a Change Order, sut:i;ce1 to the right of the 
Dcsign·Buildcr to disagree and aSSa'l a Claim in accordance with Article A.4. 

I A.7.18 When the Owner and Oesisn-Buildcr reach a.greement conccmins the adjustments In the Contract Sum and 
Conlruc:t 1imc, 01 otherwise reach agreement upon the adjusbnent.1, such agreement shall be effective immedialely 
and shall be recorded by prepuallon and execution of an appropriate Oianae Order. 

I A.7.4111NOR CHANGES IN THE WORK 
§ A.7.4.1 ThcOwna shall have authority lO order minot chansa in the Wort not involving adJustmcrn in the Contract 
Sum or extension of the Conaact lime and nOI inconsiSlent with lhe intent ofl:he Design-Build Documents. Such 
changes ahall be effected by writlen order and shall be binding on tho Design· Builder. The Desip-Buildcr shall carry 
out such written crden promptly. 

ARTlCLE A.I TlllE 
I A.8.1 DEFllll110NS 
I A.8.1.1 Unless otherwise provided, Conttact Time 11 lhe period of time. including authotized adjustments, allotted In 
the Design-Build Documents for Subslantial Complecion of the Work.. 

I A.8.t.2 The date o( commencement of the Work shall be lhc dare stated In d\e Agreement unless provi!lion is made 
for the dale IO be fixed in a notice to proc:ccd issued by lhe Owner. 

I A.8.1.3 lbe cilte of Substantial Complcrion is the dale determined by me Owner In ac:cordanc:e widi SeC'lton A.9.8. 

§ A.8.1.4 The &crm •day" as used In the Design-Build Documents shall mean calendar day unless otherwise 
spcdfically defined . 
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§ A.B.2 PROGRESS AND COMPLETION 
§ A.B.Z.1 Time limfts stated in lhc Oaign·Build Documents are of the essence of the Design-Build Contract. By 
executing the Design-Build Contmct,. the Oc:sign-.Builda confirms that the Contract Time l&a reasonable period for 
pcrformina the Work. 

§ A.8.2.2 The Design-Builder shall not knowingly, except by agrc:cmcnt or instruction or the Owner in writing. 
premattaely commence constructim opeta1ian9 en lhe site or elsewhere prior to the cfl"cc:tive date orinsurence 
required by Article A. I I to be ft.amished by the Design.Builder and OwnO". The date of commencancm of the Work 
shall not be changed by the effective date of such insurance. Unless the dale of commencement is established by the 
Design-Build Documcnt!I or• notice 10 proceed given by the Owner, lhe Design-Builder shall notify lhc Owner in 
writing noc less than five days or other agreed period before commencing the Wark to permit the timely filing of 
mortgages. mec.hanic'a lims and other SCC\lrity interests. 

§ A.8.2.3 The Design-Builder sho.11 proceed cxpedhlou1ly with adequate forces and shall achieve SubsrantJal 
Completion within the Conb"act Time. 

§ A.8.3 DEl.AYS AND EXTENSIONS OF TlllE 
I A.8.S.1 lflhc Dc:sign-S..ilder is delayed at any time in tho commencement or progress of the Work by an acx or 
ne;lect of the Owner or of a separate conln!.Clor employed by the Owner. or by changes ordered In tho Work, or by 
labor disputes. lire, unusual delay in deliveries. unewldablc casualties or Olha causes beyond the Design-Builder's 
cc."trol, or by delay authorized by the Owna pending resolution of disputes pursuant to the Oesiwi-Build Documents, 
or by other causes which lho Owner determines may Justify delay, then the Contract Timc shall bo exccndcd by Ouuia:c 
Order for such reasonable time as the Owner may determine. 

§ A.8.3.2 Claims relatina 10 timo shall be made in accordance with applicable provisions of Section A.4.1.7. 

§ A.8.3.3 This Section A.8.3 docs nOI prcdudc recovery of damaan for dday by either party under other provisions of 
the Design-Build Documents.. 

ART~ A.B PAYMENTS AND COMPUTION 
I A.1.1 CONTRACT SUM 
I A.9.1.1 Tbo Contract Swn is stafed in the Design-Build Documents and, including authorized adjusrmenlS, ls lhe 
total amount payable by the OWner to the Design-Builder for performance of the Work under the Design-Build 
Documtnlli. 

§ A.1.2 SCHEDULE OF VAWES 
S A.1.2.1 Bc:forc die firs1 Applicelloa for Payment, where the Contract Sum is based upcx'l aSliputatcd Sum or the Coll 
of the Wort plus Conmricror"s Fee with a Guaranteed Maximum Price, the Design-Builder shall submit to the Owner 
an initial sdicdulc of values allocated lo various portions oflt'1e Work prq:iarcd in such farm and supported by 111Ch 
data to substantiate its accuracy as the Owner may require. This schedule. unless objected co by the Owner, &hall be 
used as a basis for reviewing dle Design-Builder's Applic:alicm for PaymenL The schedule of values may be up:latcd 
periodic:aUy 10 reflcc:I changes in the allocation oflhe Cc:ntracl Sum. 

§ A.UAPPUCATIONS FOR PAYMENT 
§ A.1.11 Al least ten da)'I bc(on: the dale established for each progress payment. the Dcsip.Buildcr shall submit ta 
the Owner an Itemized Applicar:ion for Payment fOr operations comple1cd in accordance with the current schedule af 
valuet. Such applicaliml shall be notarized, if required, and supported by sudl data substantiating the 
Design-.Buiktcr'1 right to payment as the Owner may require, such u i;opies of rcquisitioru; &cm Contractors and 
material supplias. and reflecting mainagc if provided for in the Design-Build Documents: 

I A.1.1 t.1 N. provided in Sect.ion A.. 7.J.I, such appllcallons may include requests for p1ymenl on account of Chanscs 
in the Wark which haYC been properly authorir.ed by ConstrUdlon Change Directives but are not yet included in 
awisc Orders. 

§ A.9.l 1.2 Such applications may not include requests for payment for portjoos ofthc Work fer which lhc 
Desip-Bu.ikler docs nor Lntmd co pay lO a Cornractor or material supplier or Olher patties poviding Rr"Yiccs for the 
O.Sip-Buildei-, unJen such Wartr. luis been performed by oll1<n whom the Dcsisn-Bullder intends to pay. 
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§ A.8.12 Unless otherwise provided fn the Design· Build Documents. p1ymenll shall be made on account of materiaJs 
and equipment delivered and suitably stored at the site for subsequent incorporalion in the Work. If approved in 
advance by the Owner. payment may similarly be made for nuucrials and equipment suitably atorcd off the site at a 
location agreed upon In \M'idng. Payment for materials and cqulpnent 5kRd on or off'tl!e site shall be condllioned 
upon compliance by the Oesip--Builda with proc:cdures satisfactory to the Owner to escablish the Owner's title 10 
such maierlals and equipment or otherwise prated the Owner's interest and shall include the c:ostl ofapplic:able 
insurance. stomgc and uansponarion to lhc si1e fur such materials and equipment stored offthe sire. 

§ A.9.3.3 The O.:Sign-Buildcr w1uT11111S that Iii le to all Wort other than lnstruments of Service covered by an 
Application fbr Payment will pass to the Owner no later than the time of paymenL The Oesian·Buildcr fvnha­
WUTant!I that, upon submittal of an Application for Payment, all Work for whlch Cmiftcatcs for Payment heve been 
previously issued and payments received fi'om the Owner shall, to the best of tho Design-Builder's knowledge, 
information nnd belief, be fi'cc and clear of liens. Oaims, SCQlrity interests or encumbrances in favor oflhe 
Design-Builder, Contractors_ Subcontractors, ma1crlal 1uppticr1, or otha- perscns ar cntiricsmalr.ing a claim by reason 
of having provided labor, materials and equlpmen1 relating to the Work. 

I A.UACKllOWLEDOEllENT OF APPUCATlON FOR PAYMENT 
I A.9.4..1 The Owna shall, within KYCn days after rcccip1 of the Design-Builder's Application for Payment.. issue to 
the Design-Bullda a written acknowlcdcemcnt of receipt of the Design-Builder's Applicalion for Payment indicating 
the mnoum l:he Owna- has detamined to be properly due and, if applicable. !he reasons b' withholding payment in 
whole or in pan. 

I A.8.5 DECISIONS TO WITHHOLD PA YllENT 
I A.9.5.1 The Owner may withhold 11 payment in whole or in part to the extcnl reasonably necessary to prated the 
Owner due to lhc Owncr'sdctcnninlll.ion that the Work has not progressed ro chc point indicated In the Application for 
Payment or that the quality of Work is not in accordance with the Dcsip-Build Oocumcnrs. The Owner may also 
withhold a payment or, because of subsequently di!COvcrcd evidence, may nullify the whole or a part of an 
Appllc:mlon f« Payment previously issued to such exlcru u may be necessary to protecl tho Owner frcwn Jou for 
which the Design-Builder is responsible, including Ion usuleina from I.Cb and emissions. because of the following: 

.1 defective Work noc remedied; 

.2 third·pllfty claims filed or reasonable evidence lndlca11ng probable filing ofwch claims unless securi1y 
acceptable 10 the Owner is provided by the Design-Builder; 

.3 failure of lhe Design-Builder 10 make payments property to Contrec:tors cr ror design services labor, 
materials or equipment; 

.4 reasonable evidence dust the Work cannot be c:cmplCled for the unpaid balance ofthe Contraa Sum; 

.5 damage to die Owner or a separate contractor; 

.8 reasonable evidence th.al the Work will not be complelcd within lhe Contract Time and lh.at t:he unpaid 
baJanc:c would nOl be adequate to CO\'cr actual cw liquidated damages for lhe anticipued delay; or 

.1 persiSlcnt failure to carry out the Work in accordance wilh the Dcslgn·Build Documcnu. 

I A.8.5.2 When die above reasons for withholding payment are removed, paymcnl will be mlldc for emounll 
previously wirhheld. 

§ A.9.B PROGRESS PAYllENTS 
§ A.B.8.1 After the Owner has issued o written adcnowlcdsemcnt of receipt of the Design-Builder's Application for 
Paymenl, the Owner shall make payment of the amount, in the manner and within the lime provided in the 
Design-Build Documents. 

I A.8.l.2 Tbe Onign-Buildcr shall promptly pay the Architea., each design profc51ionaJ and ocher con51Jhants 
retained dircctty by lhe Desisn-Buildcr, upan receipt olpaymcnr from the Owner, out of the amount paid 10 the 
Design-Builder on llCCOUntofeac:h such party's respective portion of the Work, the amoun1 to which cadl such party Is 
entitled. 

I A.8.1.3 The Dcsi&n-Buildcr shall prompdy pay each Contractor, upon receipt ofpaymenl &cm the °"1tncr, out of the 
amount paid to the Design-Builder on account of such Contractor's portion oflhe Work, the amounr to whidl said 
Contractor is entided, reflecting percemagt1 aetually retained fhm payments to the Design-Builder on account of the 
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Connctor's portion of the Work. The Design-Builder shall, by approprlmc agreement with each Contrador, require 
each Coo tractor 10 make payments: to Subconlt'IClCll'l ln a similar manner. 

I A.9.8.4 The Owner shall have no obligation to pay or to tee to [he payment of money to 1 Con1ntetor except as may 
otherwise be required by law. 

§ A.9.6.5 Payment to material suppliers shall be treared in a manner similar to durt provided in Sections A.9.6.3 and 
A.9.6.4. 

S AJl.6.1 A prosrcu payment, or panial or entire use or occupancy of tho Project by the Owner, di.111 not constitute 
ac:ccpt1nce of Work nOI in accordance with the Design-Build Documents. 

§ A.9.1.7 Unless the Design-Builder provides the Owner wirh a payment bond in lho fiJll penal sum of the COfltraee 
Sum, payments received by the Design-Builder for Work Fopcrly perfbnned by Contnlctors and suppliers shall be 
held by the Design-Builder for those Conuactms or 1upplic:rs who perfbrmcd Work or ftJrnishcd ma1erials_ ~ both, 
under contract with the Design-Builder fer which payment was made by the Owner. Nothing contained herein shall 
require money to be placal in e separate accoun1 and not be commingled with money of the Design-Builder, shall 
cre111te any fiduciary liabilit)' or tort liability on the part of the Deslgn·Bullder for breach or1rus1 or shall entitle any 
p~ or mt.it)' to an award of punitive damages against 1he Desian·Builda'" for breadl of the rcquftmmt1 of1hi1 
provision. 

§ A.9.7FAILURE OF PAYllENT 
I A.11.7.1 Jf for reasons other than those enumerated In Seer.Ion A.9.S. I, the Owner does not issue e payment wil:hin me 
time period required by Section S.1.3 oflhe Agreement, then the Design·Builder may, upon seven additional days' 
written notice to the Owner, Slop the Work until payment of the amounl owing has been received. The Conlract Time 
shall be extended appropriately and &he Contraet Sum shall be increased by the amount of the De!ign.·Buildcr's 
reasonable costs of shutdown, delay and 11m1·UP, plus intc:rest as provided for in the Dcslp-BWld Documents. 

§ A.9.8 SUBSTANTIAL CO•Pl.ETION 
I 4.9.8.1 SubslaDtiaJ Ccmpletion Is the stage in the progress of the Work when the Work or designated ponion thcrcor 
is sufficiently complete in nccordance with the Oeslgn-Bulld Documents 10 Cha1 d\e Owner can oo:upy or use the 
Work or a portion thereof for its intended use. 

§ A.9.8.2 When the Design·Buildc:r COMi.dcn 1hat the Work, or a portion lhereofwhich the Ownes &SJUS to accepc 
separately, 11 substantially complete, the Design· Builder shall pr"f'IU'B and submit to d\e Owner a comprehensive list 
or items to be completed or corrected prior to final payment. Failure to include an item on such list docs not alter the 
responsibility of the Design·Buildcr to complete 11111 Work in accordance with the Oaign.Build Documents. 

§ A.9.U Upon receipt of the Dcsign.Bulldcr's Iii&., the Owner shall make an inspec1.ion to dcta'minc whether the 
Work or dcsJgnated pcrtlma thereof Is substantially complete. If the Owner's inspcction discloses any item, whether or 
no1 lntluded on the ~·Builder's list, which is not substmu.lally complete, the Design--BuUder i:hall complete or 
correct such item. 1n such case, lhc Dcsign·Buildcr shall then submi1 a request for another inspection by the Owner to 
determine whether lhe Dcsi&n·Buildcr's Work is subs1antially complete.. 

§ A.9.8.4 In the event ofa dispUle regarding whdher dle Design-Builder's Work is rubttantially complete, lhe dispute 
shall be resolved pr.nuant to Ank:lc A.4. 

I A.I.LS When lhe Work or designatal portjcm lhc:rmfis substenlially complete. the Dcsisn·BuildCI' shall prepare for 
1ho Owner's signature an Actnowledgcment ofSubslantlal Completion whidl, when signed by the Owner, shall 
establish (I) the dale ofSutntaruial Complcsion oflhc Wort. (2) respon.1lbilirics betwun lhe Owner and 
Dcsign·BYilder for security, maintenance, heat, utilit.ies, damage to the Work and insurance, and (3) the lime within 
which the Oc:5i81'1"Buildcr shall finish all items on lhc lisr accompn.nylng lhe Adcnowlcdgcmcn1. When the Owner's 
inspection discloses that d'ic Work or a designated portion thereof Is substantially comp Ide, the Owner shall sign the 
Acknowledgement of Substantial Completion. W1mU1tie1 rcqyircd by lhe Desisn·BLllld Documents llhall commence 
an lhe date of'Substantlal Completion of the Work or designated p«tlon thereof unless otherwise provided in the 
Acknowledgement of Substantial Complccian . 
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I uae Upon execution oflhc AcknowledJcmcnl of Substantial Compldim aDCI oonscrn of surd)', if my, the Owner 
shall make payment ofnninage applying to such Work or desiariatcd portion lha-eof. Such pa)'Tl"ICnl lhall bo adjusted 
for Work lhat is Incomplete or noa in accordance with the requirements ofthe Design-Build DocumenlS. 

§ A.9.9 PART!~ OCCUPANCY OR USE 
I A.9.9.1 The Owner may occupy or use any completed or partially completed portion of lhe Wm-k al any aage when 
such px"tion is dcsignaled by separate agreement with tho Design-Builder, provided such m:cupancy or use is 
consented to by tho insurer, if so required by the insurer, and authorized by public authorities having jurisdiction owr 
dte Work. Such pania.l occupancy or use may commence whether or not die pcwtlon is substanttally complete. 
provided the Owner and Oeslan·Builder have occcpted in writing lhc responsibllltlc. auianed to each of them for 
paymcnu, retalnagc. if any, sccurily, maintenance, heat, utilities. damqe 10 rhe Work and lnsunmc:c. and have •weed 
in wridns concaning tho period for complelian «correction of the Work and cornmencanc:nc ofwarrandes required 
by the Design-Build Documents. When lhc Design-Builder considers a portion substantially complete, lhc 
Dcsign-Buildi:r shall prepare and submit a lin to dte Owner u provided under Section A.9.8.2. Con.smt of the 
Dcsilgn-Bullder to partial ocmpancy or use shall not be unreasonably whhheld. The .stage of the p-ogras of' the Work 
shall ba ddennlncd by writtai ngrument between the Owner and Design-Builder. 

I A.9.9.2 lmmedlately prior to such partial occupancy or use, 1he Owner and Design-Builder shalljoindy inspect the 
area 10 be occupied or pcnim of the Work lo bo used to deiermine and record the condition of'lhe Work. 

I A.9.9.3 Unlc:a othcrwjse agccd upon, partial occupancy or use ora portion"" portions of the Work shall not 
constin.de acceptance ofWcwk not oomplyina with the rcquircmcn11 of the DesiBJ1·8uild Documents. 

I A.9.10 FINAL COllPLETION AND FINAL PA'WMEHT 
§ A.9.10.1 Upon rcc:cipt of'wrinm notice that the Wort is ready for final inspect.Ion and occeptancc and upon receipt of 
a final Application for Paymcn1, lhe Owner shall Fotnptly i:nake such inspcc:lion and, when the Owner finds the Work 
acacptahle under the Design-Build Documents and fully performed, tho Owner shall, subjcc.t to Scc:cicn A. 9.10.2, 
promplJy make final paymcol IO lhe Design-Bullda-. 

I A.8.10.2 Neilhcr final payment nor any remaining rc:tmncd pcrccnlage will become due until lhe Design-Builder 
submits to the Owner (I) en affidavlc th.al payrolls, bills fa materials and equipment. and other indebtedness 
oonnected with che Work for which the Owner ot the Owner's FoperlY might be responsible or encumbered (less 
amounts withheld by Owner) haYe been pe.id or otherwise satisfied, (2) a certificste evidencing that insurance roquired 
by the Dcsisn·Build Doc:wnentl to remain in f'ora: after ranal payment is curTently in cffed and will not be: c:ancclled 
or allowed to expire untJI at least JO days' prior written notice has been 9lven to the Owner. (3) e wrinen swancnt th11. 
the Design· Builder knows of' no substantial reason that the insurance wlll not be renewable to cover the period 
requirad by the Design-Build Documents. (4) consent of SW"Cly, If any, to Hnal payment. and (S) if required by the 
Owner, Olhcr data es1ablishin1 payment or s.a.tisfact.ion ofobligation1, such as receipts, releases and waivers of liens, 
daima.. security interests or encumbrances arislns ou1 of the Design-Build Contract. to the CJ11tcnl and in .such form H 

may be desi9natcd by the Owner. lfa Con118c:lor refuses to fumllh a relea.u: or waiver required by Che Owner, the 
Design· Builder may filmish a bond satisfactory to the Owner to indemnify the Owner agalna such Hen. If such lien 
remains unsatisfied aftao paymmb are made. the Dcsign-Buiader shall refund to the Owner all money 1ha1 the Owner 
may be liable to pay in connection with the discharge of such lien, induding all costs and reasonable attorneys' f'ces. 

I A.8.10.S If, after the Owner determines thal bl Design-Builder'• Work or designated ponion thcrblf' is substantially 
compleacd, linal campletion thereof is materially deta)'CCI throuah no faull oflhc Dcsian-Builder or by Issuance ofa 
Change Ordtl' or a Construction Olllnge Directive affecting flnaJ completion, the Owner shall, upon applleatlon by the 
Oesign·Builder1 make payment of the balance due for that portion of the Work fully completed and accepted. If the 
rernainina balance for Work not fiJ.lly completed or corTCCted is less than retainap 1tJpulaled in the Design-Build 
Documents. and If bondJ have been furnished, the wriaen oon1Cr1l of surcty to payment of' the balance due for thal. 
portion of1he Work fully completed and accepted shall be sutmittcd by the DesiF·Bu.lldcr. Such payment Iha.II be 
made unda ICl'Tft& 1nd condition• governing final payment, CXc:epl lhlll it shall not constitute a waiver of' claims. 

§ A.9.10.4 The makin& of final pll)'Oltnt shall constitute a walwr of Claims by lhe Owncra:c:cp1 those arilias &om: 
.1 liens, Claiml. security l:nra-aas or mcumbrences arialns OUI: ofthc Dcsign·Bulld Dommenu and 

unsettled; 
.2 failure of the Work to comply with lbc requirements of the Design-Build Ooc:umarta; Of' 
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.3 terms of special wamntics required by the Design-Build Documents. 

§ A.9.10.5 Acceptance offinaJ payment by the Dcslgn·Bulldcr, a Contractor or m11crial supplier shall constitute a 
waiver of claims by that payee CXeqJI lhose previously made in writina and identified by that payee u unsettled al the 
time of final Applic:ation for PaymenL 

ARTICLE A.10 PROTECTION OF PERSONS AND PROPERTY 
I A.10.1 llAFETY PRECAUTIONS AND PROORAMS 
§ A..10.1.1 The Deslsn·Bullder shall be responsible for initiating and maintaining nJJ safety precautions and programs 
in connection with lhe performance of the Design-Build Contrad. 

I A.10.2 SAFETY Of PERSONS AND PROPERTY 
I A.10.2.1 The Design-Builder shall take reasonable ..-ecautJons fol Afcty of. and ihall provide reasonable protection 
to prevent damage, injury or loss to: 

.1 employees on the Work and other pasons who may be affu:tcd thereby, 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off' the 5ite 
or und« the c:are, custody or control of the Design-Builder or che Design-Builder'& Contn1ctcn or 
Subcontractata; and 

.3 other p-opCl1)' al the site or adjacent thereto, such as trees, shrubs., lawns, walks, pavements, roadways. 
5lr\lctures and utilities nOI dcsipatod Cor removal, reloc:ation or replacement in the course of 
construction. 

§ A.10.ZJ! The Design-Builder shall 9ivc notices and comply wllh applicable laws, ordinances, rules. regulations and 
lawful orders of public authorirics bearing on safety of persons or property or lheir protection &om damqe, injury or 
loss. 

I A.10.2.3 The Ocsign·Buildcr shall crec:t md maintain, as required by existing conditions and performance of the 
Design--Build Documents. rcuonable safeguards for safety a.nd proteet:ion, ineludina pos1in1 dana;er signs and other 
wnminp against hazards, promulpting safely regulatlons and nodfylns ownen and user• of adjacent sites and 
utilities. 

D A.1G.2A Whm use er storage of explosives or other hazardous materials or equipment or unusual methods m111 

necessary for execution of the Work. 1he Deslgn·BLlilder Jhall exercise utmost aue and carry on such •divitics under 
supervJslon of properly qU1liflcd personnel. 

§ A.1G.2.5 The Ocsign-Buildet shall promptly remedy damage and loss (other than damage or Joss insured under 
propaty insunnce rcqLllral by the Design-Build Oocumc:nu) to property referred to in Sections A.10.2.1..2 and 
A. l 0.2.1.3 caused in whole or in part by the Design-Builder, the Ardiitcc:t, a Contractor, a Subcontractor, or anyone 
directly or lndlrmly anplO)led by any of them or by anyone for whose acts dtcy may be liable and for which Che 
Oeaign..Bulldcr is ra;ponaible under Scicticns A.10..2.1..2 and A 10.2.1.3. citapt damage or lou attributable to acts er 
omls:rlom of the Owner or anyone directly or indirca.ly employed by the Owner. or by anyone for whou: act5 the 
Owner may be liable, and not anribu1able to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Desian·Buildcr's obligations under Section A.3.17. 

I A.10.Z.6 The Design-Builder &hall dc5igna1e in writina to the Owner a rcspcmible individual whose duty shalt be the 
prevention ofeec:ldcnll. 

I A.10.2.1 The Design-Builder shall n« load or pamit any part of the constrdd.ion or site to be loaded ao as to 
endanger lu safety. 

I A. IU HAZARDOUS MATERIALS 
I A.10.l.1 If rc:asonable prccaulion1 will be inadcqL1ate to prcvenl foreseeable bodily injury or death to pencm 
resuttina &om a material or substance, inch.cllng bul noc limited to ubcstos or polydilorinalcd biphcnyl (PCB), 
encountered on the site by the Dcsi1P1·8uilder, the Design-Builder Wll. upon n:copizins the condition, immediately 
stop Work In the aft"'cct.cd area and report the condition ta the Owner. 
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I A.10.S.2 The Owner shall obtain the services or a licc:nscd laboratory to vcnry the presence ot absence of the 
matcrial or substance reported by the Desig.n-Bullder and. in lhe event such mawial ot subslance is fbund to be 
present, to vaifY thal 11 h11 been rendered hum.less. Unless otherwise required by the Design-Build Documen11,, the 
Owner shall furnish In wridng to the Design-Builder the names and qualifications of persons or entitles who are to 
perform tcst5 verifylnglhe pRSCnCC cw absence of such material or substanc:e or who arc to perform the task of removal 
or safe c:ontalnmml of such material or substance. The Desisn·Buildet shall promptly reply to the Owner in writins 
&taling whclher or not the Design-Builder has reasonable objection to d'le pcrtOnt « en1bies proposed by the Owner. If 
lhe Design-Builder hu an objedion to a person or entJty proposed by the Owner, the Owner ihall propose another to 
whom lhe Design-Builder has no reasonable obje~on. When 1he nuuaial or substance has been rendcn:d harmlc:s1, 
work in the affeca:ed area shaJI resume upcn written agreement oflhe Owner- end Dcsign-Bulldcr. The Contract 1ime 
shall be extended approp-1.ately, and the Contracl Sum shall be inc.rcased In Che amcu.nl of the Design-Bullda"a 
reasonable addi1ional «am of shutdown, delo.y and start:-up. which adju.sanents sbaJI be accomplished as provided in 
Article A.7. 

I A.10.3.3 To lhe f\lllesl extatt permillCd by law, the Owner shall indemnify and hold harmless the Design-Builder, 
Contractors. Subcontracton. Architect, Architea's consultants and the agcnlS and employees or any of them &um and 
against Claims, damages, losses and cxpcnscs. including but not limited to auamcys' fees, arising OUI of or resulling 
&om pcrformmu:c of the Work In ma affected an;a if in f'Gt tho material or subslance exists on si1eas of the da1c of the 
A@,reemeru, 11 nOI disclosed in the Design-Build Documents and presenuthc risk of bodily Injury or dealh as described 
in Section A.10.3.1 and has not been rcndcrcd harmless, provided that such Claim, damage. loss or expense is 
amibutable to bodily injury, sickness, disease or death or 10 Injury to or destruction of tangible p-opcrry (Olherthan the 
Work Itself) to the aunt that such damage. lou or expense Is nO( due to the ncglisence oflhe Dcsien-Builda, 
Contractors, Subcontractors, Ardli1cet, ArchiLCc.1'1 consullm1ts and the ag,cn11 and employees of1ny ofthem. 

I A.10.4 Tho Owner shall not be responsible under Section A.10.3 for material• and substances brou9hl to the sltc by 
the Ocaisn-Buildcr un~ suc:h materials: or subslancca were required by lhe Design-Bui.Id Documents. 

I A.10.51( withOUI ncglisence on lhe part of me Design-Builder, the Des\gna8uilder is hdd liable for the cost of 
remediation of a hazardous malerial a substance solely by reason of performing Work as required by the 
Design~Bulld Documents, the Owner shall indemnify me Design-Builder for all eos1 and expense thereby inClDTCd. 

I A. tD.8 EllERGENCIES 
§ A.10.8.1 ln an emergency aff'ectlng ufcty of persons or P'operty, the Design-Builder shall acr, 11 the 
Deslgn-Builder's discretion. to prevent lhremcncd damage, injury or IOSJ. Additimal compensation or extension of 
lime claimed by Iha Design-Builder on account of an anergency sh.all be determined as provided in Section A.4.1.7 
and Artide A. 7. 

ARTICLE A. It INSURANCI! AND BONDS 
I A.11.1 Except as may otherwist1 be set forth in the Agrceme:nl or clsev.+tcrc ln the Design-Build Ooc:umenu, the 
Owner- and Dcsign-Builcle:r shall purd1uc and maintain the following types of insurance wtth limiu of liability and 
deductible am01D1ta and subject lo such terms and conditions, as 1ct fort:h in this Article A. I I. 

I A. tt.2 DESIGN-BU11.DER'B LIABIUTY INSURANCE 
I A.11:l. 1 The Oaign-Buildcr shall purchase ftom and main to.in In a company or ccmpanles JawfWly authorized to do 
business In lhe jurildiction in which the Prqc.cc is located such insurance as will protcCI lhe Design-Builder fi'om 
claims sd forch below lhal: may arise aur of or result fiom the Dcslgn·Bulldcr'• operations under the Ocsign·Build 
Contract and for which the Dcsi&n·Bullder may be legally liable, whether such operations be by lhe Desip-Builder, 
by a Contrad:er oc by anyone directly or Indirectly employed by any of them, or by anyone for whose acts any of them 
may be liable: 

.1 claims under workers' compen11tlC111 disability benefit and artier similar anployce benefit ICU which 
me applicable to the Work to be performed; 

.2 claims for damaacs because of bodily injlD'y, occupational sickness er disease, or dCJlth of the 
Des.Ian-Builder's employees; 

.3 dahru for damages because of bodily injury, sickness 01 disease, er death of any penon otha than the 
OcsipBuildcr's employees; 

A claims for damages insured by usual pcr10MI Injury llabllity ~ 
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.5 claims for damages, other than to the Work itself. because of injury to or destructic:n of tangible 
property, includina loss ofyse resuhina therefrom; 

.8 claims far damaaes beeausc of bodily injury. death ofa person or propcny damaae erislns out of 
ownership. maintenance ot use of a m~or vehicle; 

.7 c:laims for bodily lnju1')' or property damage arisina out of completed operaliCl'\S; and 

.8 claims lnvolvlna contractual liabili1y inswancc applicable to the Desian·Buildcr's oblip1ions under 
Scc<lon A.3.17. 

I A.11.2.2 The insurance required by Section A.11.2.1 shall be written for not lea than limlu of llabilfty specified In 
the Design·Build Doc:umc:ntJ or rcqWred by law, whichever coverage is grc:m:c:r. Covcraacs, whether written on an 
occurrence or claims.made basis, shall be maintained without intaruption from date of commcnccmrnt of the Wort: 
un1il date of flnal payment and terminatton of any coverage required to be maln1alncd after final paymcint. 

I A.11.2.3 Cettiftcates of insurance acceptable to the Owner shall be filed with che Owner s-ior to commcnccmcnt of 
1he Work. These certificates and the insurance policies required by this Section A 11.2 shall contain a provision thaJ 
eoveragc:t aff"on:lcd unda the policies will na: be canceled or allowed to expire until at least JO days' prior WTlnm 
noticci has been aiwn to the Owner. If any oflhc forcgolna insW"&ncc coveraacs are required to remain in f'orcc aft.er 
final payment and are reasonably avnilable, an addlrionaJ certificate evidencing continumion ofsueh coverage shall be 
submitted with the final Application for Payment as required by Section A.9.10.2. lnforma1ic:n concerning reduction 
ofcoveraac on aCCOW1t of revised limits or claims paid under the Oaicral Agrcgatc. er both, shall be finnished by 1he 
Dcslgn·Bullder wi'lh rcasmable p-omptnea In accordance wid1 the Desiwi~Bulldcr's information and bellef. 

I A. t1.3 OWNER'S LIABllJTY INSURANCE 
I A.11..1, The Owner shall be responsible for purdtaslns and maintaining me Owner's usual liability insurance. 

I A.11.4 PROPERTY INSURANCE 
§ A.11 ... 1 Unless Olha'VAsc provided, me Owner shall purchase and maintain, in a company er companies lawfl.iJly 
authorized to do business in lhejurisdiction in which the Prqjcca is located, property insu:rance written on a buildc:r"s 
ridt. "'1..ll·rldt• or equivalent policy form in the amount of the initial Contracl Sum, plus the value of subsequent 
Des.lsn·Build O:ritnca modlficallons and COSI of materials supplied or Installed by othen., comprising total vnluc for 
the entire Projec:t al the sito on a replacement cost basi1 without optional deductibles. Sucf'I property innaancc shall be 
maintained. unleu Olhcrwise provided in lhe Design·Build DoaimentJ or otherwise agreed in writins by all persons 
end entities who are beneficiaries of such lnsuranee, un1il final payment has been made as provided in Section A.9.10 
or W1til no person or entity other than the Owntt has an insurable inta'cSI: In Che property required by thiJ Seaion 
A.11.4 to be covered, whichever Is latei. This insurance shall include Interests of the Owner, Dcsisn·Buildc:r, 
Conuac:ton and Subc:on1n1c:aors in the Projca. 

I A.11 ... 1.1 Property insurance shall be on an •all-risk• or equivalent policy form and shall includa, wilhout limitation, 
insurance apinSI the peril• offi"' (with extended coverage) and physical loss or damage including. without 
duplic.tion ofc:ovc:raae. [heft, vandalism, malicious mildiicf. collapse, earthquake. flood, windsiorm, &Jacv..ork, 
tenina and artup. temporary buildings and debris remOYll, including dcmoli1ion oc:culoned by enforccmcrit of any 
applicable legal requirements, and shall cover reasonable compensation for Dcilsn-Bulldcr's services and expense9 
required u a result of such Insured loss. 

I A.t1 ... 1.2 If the Owner does not lntmd to purdwe such property insurnnce required by lhe Design-Build Contract 
and with all of the covcn11gcs in the unounl described above, the Owner shall so inform the Desisn·Buildcr In writing 
prior 10 commencement of the Work. Thci Oeslgn·Bullder may then effect insurance that wUI protect thic Interests or 
lhe Design· Builder, Conhllctors and Subcon.uacton in the Work. and, by appropriate Olange Order, the COSI thereof 
shnll be charaed to lhe Owner. lflhc Design.-Builder is damaged by the fililurc or nq;lcct of the Owner to purchase or 
maintain insurance u dcsaibcd above wlth01J110 nod~lng the Dcsign·Buildcr in writing, then the Owner shall bear 
all re.uonable costs properly attributable thereto. 

I A.,1.4.1.3 Jfthe propcny insurance requires dcdw:tibJes. die Owner shall pay costs not covered because of ,uch 
di:duelibla. 

I A.11.4.1.• This property insW1U1ce shall cover portiDll1 of the Work stored off the site and alao portions of the Wort 
In b'ansit. 
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I A.1t,,.1.5 Partial occupanC1 or use In accordance whh Section A.9.9 shall nDI commence unti.1 the insurance 
company or companie! providing property insurance haw: consented 10 such partial occupancy or use, by endorsement 
or otherwise. The Owner and the Deslp-Buildc:r shall take reasonable step• to obtain c:onsait of the insurance 
company or companies and shall, without mutual wrlnen consent, lake no ad.ion with respect to partial occupancy or 
use that would cause i;ancellation. lapse or reduction of'insumnce. 

I A. 11.4.2 BoDer and Mlddnlry lnaunnce. The Owner shall purchase and maintain boiler and machinery insl.D'ance 
required by the Design-Build Oocumcnu Cl' by law, which shall specifically cover such insured objects during 
Installation and untJI ftnal accep1ance by the Owner; this insurance shall inctudc intO"CSfs of the Owner, 
Dc:sign-Builda, Coruracton and Subcamrac:tors in the Work, and lhe Owner and Desisn·Builder shall be named 
insureds. 

I A.11A.3 Loa1ofU. lnaunnca. The Owner, at lheOwncr's option, may purchase llld maintain such insurance u 
will Insure 1he Owner against loss of use oflhc Owner's property due to fire or Olha- hanrds, however caused. The 
Owner waives all rl;hts ofaetion against the Design-Builder, Arch.itcct. the ~sign-Builder's od!cr design 
profes.alonals. if any, Con1r1c1on and Subcon.1ractcn for loss of' use of the Owner's p-operty, including consequential 
losses due to fire or Olher hazards, however c:.aused. 

§ A.11.4.• lf'lhe Desipt-Builda- requests in wri1ing lha1 insurance for risks other than those desaibcd herein or other 
special causes of loss be indudcd in the property ins&a"ance policy, rhe Owner shall, if possible. include such 
insta•ncc. and rhe cost thereof sh•ll be charged to the Design-Builder by appropria1e Owlge Order. 

I A. 11 ... 5 If during lhe Projed: conmuction period 1he Owner insures properties. real or personal or both. at or 
adjaccnr lo the site by propt:tt)' insurance under policies separate from those insuring the Project, or if after flnal 
payment property in5Ul8J1ee is to be provided on tho completed Project through a policy or policies other than those 
insl.D'ing the Project durtng Che construction period, the Owner Ehall waive all righls in acoon:lance with the terms of 
Section A.11.4.7 for damages caused by fire or other causes of loss covered by this separate properly insurance. All 
aepande policies shall provide this waiver of subrogation by endorsement or otherwise. 

§ A.11.4.1 Before an exposure 10 loss may occur, the Owner shall file with the Design-Builder a copy of cacti policy 
1hat Includes insW"lftce coverages required by lhi1 Section A.11.4. Each policy shall contain all senerally Bl'Plic:able 
condllions, definition.a, exdusialS and endorsements related to this Projea. Each policy !hall contain a provision that 
the poliq wUI not be canceled or allowed lo expire and thal its limits will not be reduced until al least 30 days' prior 
wrlnen notice hos been slvcn to the Desian·Builder. 

I A.11.'-7 WIWer1 of &utnptlon. The Owner and Design-Builder waive all rights apinll each other and eny of their 
con sultana, separate concractors described in Section A.6. I, if any, Conuaelors, Subcontractors. agents and 
emp1oyecs, each of die ather, and any of !:heir contractoB, subcontractors. qents and employees, for damages caused 
by fire OI' other causes of lou to the extent covered by property inSLUancc obtained pursuant to this Sct1ion A.11.4 or 
other propeny insurance applicable to the Work, excep1 such riahls as 1hey have to proceeds of such insurance he1d by 
the Owner as ftducill')'. The Owner or Design-Builder, as appropriale, shall require of tho separale contractors 
described in Sea Ion A.6.1, if any, and the Contractors, Subcontrae:lors, agents and employees of any of1hem, by 
appropriuc as:reanents, written where leplly required for valldlty, similar waivers eac:h in favor of otha- parties 
enumerated herein. The policies rJiall provide auch walva'I ofaubrn9ation by endonement or otherwise. A waiwr of 
sutwoption shall be eff'ectivc as to a person or entity even i:houP thd pcrmn or entity would otherwise have a dury of 
indemnification, conlmelual or otherwise. even though 1he person or entity did not pay lho Insurance premium directly 
or indireclly, and whah« or nCll. lhe person or entity had an insurable interest in lhe propa1y damaged. 

I A.11A.I A loss insured under Owner's popcrty ln1urancc shall be odjusied by the Owner as fiduclll')' and made 
payable to tho O'M'lcr u flduciary !or lhe insureds, as their interests may appev, subjec1 to requiranen1s of any 
applicable mor1QllPe clause and of Section A.11.4.10. The OesilJfl·Builder &hall pay Contract.ors their just shares of 
insurance proceeds received by the Dcsign·Builder, and, by appropriate asrecmcnts, written where lcplly required for 
validily, lhall require Contrac:tors to make pa)'l1lcnts 1.0 their Subcontracton in similar manner. 

I A.11.U If required In writing by a party in interest., the Owner as fiducinry shall, upon ooeum:nce of an insured loss. 
give bond (or proper pcrfonnanc:e of"the Owner's duties. The cost of required bonds sh.all be charged against procc:cdJ 
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received u fiduciary. The Owner shall deposit in• separate account proceeds 10 received. which the Owner shall 
disulbute in accordance wi1h such agreement as the patties in imercsi: may ram. If after such Joss no other special 
•srcemcn1 i!I made and unless the Owner terminates rtie Desisn·Build Contnc1 for convenience.. ~lacement of' 
dama,acd propeny shall be performed by die Oc:sip·Builder after notificetion of a 01.anp: in the Work in ac.cordance 
with Article A.7. 

§ A.11 ... 1QThe Owner as fJduciaryahall have power to adjust and settle a loss with insurers unlcssooe ofthepanjes In 
interest shall object in writins within five da)'I after occwrcnoe of loss 10 the Owna's cxacisc of this power.; The 
Owner •• (iduclary shall, in the cesc of a decision or award, make scnlcmcnt with Insurers in accordance with 
directions ofa decision or award. If diruibution of insu~ pnxccdl by arbitntion is required., the arbitraton will 
dircc:t such distribution. 

I A.1UPERFORMAHCE BOND AND PAYMENT BOND 
§ A.11.S.1 The Owner shall have the right to require the Design-Builder to furnish bonds covering faithf\JI 
pcriormanee of the Dcslsn-Build Contract and payment afobllgalionsari1lns thereunder, including payment to dcsian 
professionals enpgcd by Oil on behalf of the Design-Builder, as stipulated in biddina requirements or specifically 
required in the Agreemen1 or elsewhere in the Dcsisn·Bulld Documcnu on the dale of execution of the Design-Build 
Conuacc. 

ARTIClE A.12 IMCOVERING AND CORRECTION OF WORK 
§ A.12.t UNCOVERING OP WORK 
g A.12.1.1 lfa portion oflhc Work is covered contrary to requircmmll specifically expressed In the Design-Build 
Documenu, it must be uncovcral for the Owner's examination and be replaced al die Design-Builder's expense 
without change in the Contract Time. 

I A.12.1.2 lfa pcwtion of the Work hu been covered which the Owner has not specifically requested 10 examine prior 
to its bdns covered, the Ownll!I may request to see such Work and it shall be uncov.:red by lhe Design-Builder. lf'suc:.h 
Work is In accordance with the Design-Build Documents, cosll ofuncovcrina and rcplac:emenr sh.all, by nppropriate 
Chnnga Order, be at lhe Owner's expense. If such Work is not in DCCDrdance with lhe Design-Build Documents. 
correction shaJI be at lhe Oe!ign·Buildcr's expense unless lhe condition was caused by the Ovmer or a separate 
contractor, in which event the Owner shall be responsible for payment of such costs. 

§ A.12..2 CORRECTION OF WORK 
§ A.12.2. 1 BEFORE OR AFTER SUBSTANTIAL COMPLETION. 
§ A.12..2.1.1 The Design-Builder shall promptly correct Work rejected by the Owna- or fi.ilina to confbrm to the 
rcquiranenll of the Oesigi-Build Documents, whdher discovered before or after Substantial Completion and whelh.er 
or not fabricated, installed or ccmplctcd. Costs of correcting such rcjecced Wotk. includina additional t.es1in& sh.all be 
at 1he Design-Builder's expcn!IC. 

I A.12.2.2 AFTER SUBSTANTIAL COMPLETION 
I A.12.2.2.1 In addition to the Dcsign·Builder'1 obliptions under Sccllon A.3.S, if, within one year afla the cta1e cf 
Substantial Completion or after Che date for commencement ofwarTanties established unda Sc.ccion A.9.8., or by 
tcnns of an applicable special warranty required by the DesiiJ1·Build [)oQJmcnll, any of the Wort is found lo be not In 
accordance wi1h the requlremcnt5 of the Dcsign·Build Documents, the Design-Builder shall correct it promptly after 
receipt of writtm notice ftom die Owner to do 10 unless the Owner has previmWy given the Design-Bui.Ider a M"in.en 
a.cccptance of such condition. The Owner shall givo such notice promptly after discovery of the condition. Durina d'lo 
one-yeerperiod fCI' COl'Tcctlon of Work, if the Owna fll.lls tonCllify the Ocsign·Bullder and give the Dcsign-Builda an 
opportunity to make the corrcctit'l1. the Owner waives the rights ro require COITCClion by the Design-Bui Ider and to 
make a claim for brad! ofwamnty. If the Dc$ign-Builder fails to correct non-conformina Worlc. within a rc:ucnablc 
time during lhat period after receipt of notice fi'om the Owner, the Owner ma.y ccrrc:ct it In accordance with Seel ion 
A.2.S. 

I A.12.2.2.2 The one-year period for correction of Work shall be extended with rcspccl co ponions of Wort flra 
performed after Substantial Complcci.on by the period of time between Substantial CompletJon and the actual 
performance of the Work. 
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§ A.12.2.2.3 The one-year period for correction of Work shall not be extended by corrective Work performed by the 
Design--Bullder pursuant to chis Section A.12.2. 

I A.12.2.3 The De1i,EP\-Builder shall n:movc ftorn the 1ltc portioni of lhe Wort which arc nOI in eccordanec with the 
requirc:mcnts of the Dnlan·Build Documcntl and are neilher correaed by the Des:ipBuildcr nor accepted by the 
Own<t. 

§ A.12.2.4The Dcsign·Builder shall bear the cost of correcting de.sir~ or damaged constructioi, whether completed 
or P1rtially completed, oflhe Owner or separate Qllltracton caused by the Oeslgn·Bullder's corredion or removal of 
Work which is not In accordance with the requirements of1he Design.Build Documents. 

I A.12.2.5 Nothing comidned In this Section A.12.2 shall be construed to establish a period of limitation with respect 
to mher obligations the Ocsign·Buildcr might have under the Design-Build Documents. Establishment of the one-year 
poiod for correction of Wort as dcsctibcd in ~c1ion A 12.2.2 relates only to the specific obligation of the 
Design-Builder to correc::t the Work, and ha& no relation.ship to the time within wfllch the obJlptlon to comply with the 
Design-Build Documents may be sou9ht to be enforced, nor to the time within which proceedings may be commenced 
to establish the Design-Builder's liability with respect to the Design-Builder's obligations other than specifically 10 
correct dte Work. 

§ A.12.3 ACCEPTANCE OF NONCONFORMING WORK 
I A.12.!.1 lflhe Owner prefers to accept Work not in accordance with rhc requirements of the Design.Build 
Documents, the O\W'lcr may do 10 Instead of requiring its removal and corTedion. in whi= cue die Contract Sum will 
be equitably adjusted by Chanae Order. Such adjustment iihall be effected whct.hcr or nol final paymcnl has been 
made. 

ARTICLE A.13 MISCEUANEOU8 PROVISIONS 
§ A.13.1 GOVERNING LAW 
I A.13.1.1 The Deslp-Bulld Contraa shall be govcmed by the law of the place wticre the Project is located. 

t A.13.2 SUCCESSORS AND ASSIGNS 
§ A.1S.2.1 The Owna and Dcsign·Builder respectively bind thansclws, their panncn, successors, auigns and legaJ 
represmtaliYCI to tho other party hereto and to partncn, successors, assigns and lepl ~tllivcs of' such other 
part)' in respect to covenants, agrecmmts ITid obligatlans contained In die Design-Build Ooarments. Exoept as 
provided In Section A 13.2.2, neither party to the Dcsigrt·Build Contract shall anian the Design-Build Conb'acl as a 
whole without written conscnl of the other. lreilhcr party auempll to make such an assignment without such consent.. 
that ~cy shall ncvenhcle:!s remain leplly re:!ponsible for all obligations under the Design-Build Contrect. 

§ A.13.2.Z The Owner may, withoul consent or the OClign-Bui Ider. a.ssign the De.sign-Build Contract to an 
lnSlitutional lender providing oonstruellon financing for the Projecc. In such C'Va'lt, the lender shall assume the 
Owner's righ11 and obligation1 under the Design-Build Documents. The Design-Builder shall c:xccute 111 consent• 
reasonably required to facilitate such a.uignmenL 

t A.IUWRmEN NOTICE 
I A.1S.11 Wriacn notice &haJI be deemed to have been duly sc:rved if ddivered in person to the individual or a member 
of the ftnn or entity or to an officer ofrhe corporation for whi= it wm intended, or if senl by registc:rcd or eertlncd 
mail to the last business address known ro rhe party givins nockc. 

I A.13.4 RIOHTB AND REJllEDIES 
I A.1SA.1 Dutiet and obligations Imposed by the Design-Build Docwnenla and righta and remedies available 
Ehcmmdcr shall be in addhion to and noc a llmlwlon of duties, obi ipdm1, ri&tns and rcsnedie:! ocherwile imposed or 
awilabtc by law. 

I A.13.4J: No action ot fkilure to aa by the Owner' or Design-Builder shall cunstinne a v.iai\'er of 1 rigfn or duty 
afforded dl:em under che Dcsi&n·Build Docmncnts.. nor shall such action or failure to act c:onstilutc approval of or 
Kqulesccnce in a breach thereunder. except u may be specifically agreed In wriling. 

NADaconlltlt A141• ... ID04 ll:m.n A. CaP7ri1N0200t bf'TM ,.,_.,lnslltulltol~ Ml "Dht. rn..-..d WARNING: This AJA1 Ooeumm1 m 
protlCl9CI by U.9.C~ Law Ind lntllrndonll T,..Ula. Unautlllutndrsprvdvcdon or d.lslrDruUon'olU.19 Al.A~·Documiint.. Ot Irr/ poAlon oflt.riiiy 28 
,..,. k'I ~ dYl lndf;ffnlnal pl!natll-. •nd wUI b• P"l'MOUbd to thelnuimUm ••torrt~ll uiWl:OtN bW. TiilOOCuraUIZ--P'OOUCed bpAJA 
Uftan • 11:11:12 cin t V11120t:l ...mr 0rmr ND.1793D4711111_1 wHcft ..,._ cin OM*'.2014, and II nGI lor ,..._ 
...... --..i (11121Cl24") 
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I A.13.STESTS AND lllSl'ECTIONS 
I A.115..1 Test"' Inspections and approvals of portions of the Work required by die Desl&n-Bulld Documents orb)' 
laws, ordinances., rules., regW11ian1 or on:lcn ofpubllc authorities havlngjurildia:lon ihal' be mado at an appropriate 
time. Unless otherwise provided, lhe Design-Builder shall make ananganems for such tests, in1ptction1 and 
approval• with an lndepcndcnc testing labora.Iory or entity acceptable to lhe Owner or wilh the approprillle public 
authalty, and shall bear all rclafcd cosb of'lests, in1pccdon1 and approval!. The Oeslan-Buildcr shall give timely 
notice of when and ~ere tc'Sts and insp:aions we to be made so that tho Owner may be present for such procedures. 

§ A.115..2 Jfthe Owner or public authorities havin&jurisdiC'lion de1e1minc 1tiu ponlons of the Work require additional 
testlna, inspection or approwl not included under Smion A.13.S. I, lhc O\Nf\cr shall in wri1ing instruct the 
Dcsisn-Builder to make arrongemenu fbt such additionol testing. in5pCClion or approval by an enlit)' acceptable 10 tho 
Owner, and lhc Dcsisn-Buildcr shall SiYC timely nOlicc to the Owner of' when and where ttstsand inspecalons are to be 
made so that: the Owner may be present for such procedures. Such costs. e•ccpt u provided in Section A.13.5.3, shall 
be at the Owner's expense. 

§ A.13.5.3 lfsudl pocedures f0t te.stlng, Inspect.ion or approval undCI" Scttion:s A.13.5.I and A. ll.5.2 reveal failure or 
the portions ofrhe Work to comply wilh requlmncnu esm.blished by 1he Design-Build Documerns, all casts made 
necessary by such fl.ilurc, includins those of repeated proocdurcs, shall be al lhc Design-Builder's expense. 

I A. 13.5.4 Required cerr.iflca.tcs orteslina. inspcc:'lion or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design.Builder and promptly ddivcred to 1he Owner. 

I A. 13.S.S Ir the Owner is to observe tests, lnspections or o.pprovals requb'ed by the Design-Build Documents, the 
Owner will do JO prornpdy and, whewe practicable, m the nmmal place of testing. 

i A.11.5.8 Tests or inspections conducted pursuo.n110 the Design-Build Documents shall be made prompcly to avoid 
unreasonable delay in the Wotk. 

I A.1U COllllEHCEllENT Of STATUTORY LIMITATION PERIOD 
I A.13.8.1 As between the Owner and 0esi8"·8uildet: 

.1 Before Sabs11atial Complellon. As to acts or fi.iluru to act occurring prior to the relevant date or 
Subslantial Completion, any applicable Sl:lltulc of llmirations shall commence to run and any allqcd 
cause of Bellon shall be deemed to have accrued ln any and 111 events nOl later than such date of 
Subsl1n1ial Completion; 

.z Between Sobtt.aatlal Compledon and Fin.al Applkattoa ror Payment. As 10 m:t1 a failures to act 
occuning subsequent to the rein-ant date of Substantial Completion and prior 10 issuance of the final 
Appliadion for Payment. any applicable statute of limitations shall commence to run and any allqcd 
cause of action shall be deemed to have accrued in any nnd all events nOl lata than die date of issuance 
of the final Application for Payment; and 

.3 Alter Flnal ApFlleallOD for PliymenL A• to acts or failures to a'4. OCOJrring after the rclovan1 date of 
issuance ofthe fmal Applicallan fbT Payment. any applicable sutute ofllmlta.tions shall c.cmrnence to 
run and any allescd cause of aQion 1haJI be deemed to haw: accrued In any and all evmts not later than 
the dllC of any a.ct or &.llure to act by the DcsiSJ'l·Builder pursuan1 to any Warrant) provided under 
Section A.3.5, the dat~ of any canection of the Work« failure to corua the Work by the · 
Design· Builder under Section A.12.2, or the date of lld:ual commission of any Olhct act or failure to 
perfbrm any duly or obliption by the Desip-Bullder or Owner, whidlcw:r oc:cun las:L 

ARTICLE A.14 TERMlllATION OR SUSPENSION OF THE DESIGN.IBllLD CONTRACT 
I A.1'.1 TERMINATION BY THE DESIGN-BUILDER 
I A. 14.1.1 The Dcsian·Builder may 1umbwc the Design.Build Cantract if the Work i1 atopped for a period of JD 
con1CCUllw: do.)'S through no aa or fauh oflhe Design-Builder or a Contractor, Subcontraacr or lhcir agents or 
employees or any «her persona or enlitirs pa"formina portions oflhe Work under dlreca 01 indirect contract wUh the 
Deslp.·Builder, for any of the following reasons: 

.1 Issuance of an order of a court or Olhcr public aUlhority hsvinajurisdictlon which requires all Work 10 
be stopped; 

.2 an BCI ofgvvc:rnmcnr. such a11 declaration of national emeraencY whidl requires all Work lo be 
Slapped; 
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.3 tho Owner hBI failed lo make payment lo tho Deslan·Buildet in accordance with the Design-Build 
Documents; or 

·' the Owner has failed to furnish lo the Design· Builder promptly, upon the Desisrt"'Buildc:r'' request, 
reasonable evidence a required by Section A.2.2.8. 

§ A.1'.1.2 The Design-Builder may terminate the Design-Build Contract if. 1hrough no act or fault of the 
De:sign-Uuilda- or a Conuaetor, Sllhcontractor crthelr agcntl or employees or any other persons or entities performina 
portions of the Work under cfirec:l or indirect contreci with the DcsJarl-Builder, repeated 1u1penslans. dela)'S or 
intc:mipli<rtS of the entire Work by the Owner, as desaibcd In Section A..14.J, constitute in the 11.gegate more than 
100 percent of the total number ofdliys scheduled for completion, or 120 days in any J6S-day period, whichever i1 
less. 

§ A.14.1.3 If one of tho reasons described in Scee ions A.14.1. I or A 14.J.2 exists, the Dcsign-Builda" may, upon &eVen 
days' written notice to the Owner, tcnninate the Oesiari-Build Contn1d and recover fioom the Owner payment for 
Work executed and for proven loss with respect to matcriala, equipment, tool1, and construction equipment and 
machinery, including rcuonable overhrad, profit and damages. 

§ A.14.1.4 lfl:he Work i1 stopped for a period of 60 eons.ccutivc days through no act or fault of the Dcsigl'\·Builder ore 
Contractor or their qcntsor e:mployccs or any other penon• performing portions of the Work under 1 direct er indirect 
contracl wilh the Design-Builder bocause the Ovmer lw persistently fit.iled to fWftll the Owner's obligations under the 
Design-Build Documents whh respec1 to matters important to 1he progress of the Woril:, the Design-Builder may, upon 
seven additional days' wriRen notice tO the Owner, tmninatc lhe Design-Build Contract. and recover fi'om lhc Owner 
u provided In Seaioo A.14.1.3. 

§ A.14.2TERMINATION BY THE OWNER FOR CAUSE 
§ A.14.2.1 The Owner may terminare thr Design-Build Contra.ct if the Design-Builder: 

.1 persistently or repeatedly refuses or tails to supply enough properly skilled workers or proper materials; 

.2 &ils tc mike payment 10 Contracton far services, materials or labor in or;cordance wil:h ihe respective 
as,rcemcnts between the Design-Builder and the Architect and Controc:con; 

.3 persistentJy disregards laws, ordinances or rules, regulations or orders of a public authority having 
jwisdidion; or 

.• otha-wise is guilty of subslantial breodi of a provision of the Desi&n-Build Documents. 

§ A.14.2.2 YJhcn any of'the above reasons axisi, the Owner may withooi pntiudice 10 any other rights or remedies of 
lhe Owner and after giving the Design-Builder and the Design-Builder's surety, If any, seven days' wrinen notice, 
terminate employment of the Design-Build:et and may, subjed to any prior rights of the surely: 

.1 take possession of the site and of all materials, equipment, tools, Gd corHtruct:ion equipment and 
machinery thereon owned by the Dc!lgn-Buildcr; 

.2 accept aS!ignmcnt of contract• pursuant to Section A.!5.!5.I; and 

.3 finish the Work by whatever reasonable method lhc Owner may deem expedient. Upon request of the 
Design·Bullder, the Owner shall Nmlsh to the Design-Builder a detailed accounting of the costs 
incurred by I.he Owna In finlshina the Work. 

I A.14.2.3 When the Owner terminllet the Dcsian-Bulld Conttad for one of the reasons •lated in Section A.14.2. I, the 
Desiari·Buildcr shall not be entitled to rccaiw Nrthcr payment until the Work Is finished. 

I A.14.2.4 lfthe unpeid balance of the Conuact Sum exceed• COSb of finishing the Work and other damaen incuncd 
by the Owner and not expressly waived. auch uccs1 '11111 be paid lo the Design-Builder. If such costs and damages 
exceed the unpaid balance, the Ocslp-Builda- shall pay the difference to the Owner. 

I A.14.3 SUSPBISION BY TH! OWNER FOR CONVENIENCE 
§ A.1"3.1 The Owner may, without cause, order Cha Design-Builder in "1'ltins to suspend, delay or inrarupt the Work 
in whole or in part for such period of time as the Owner may determine. 

I A.14.3.2 The O:ritract Swn and Canrract Time shall be adjusted far inaeases In lhe c:osl and timo caused by 
suspension. delay or intenuption ns described in Section A.14.).1. Adjustment of the Contract Sum shall in dude 
profit. No adjustment sh&! I be made to the extent: 
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.1 tha pcrfbnnanc:e Is. wu or would have been aoauspended. delayed or interrupted byanmhcrcause fbr 
which the Design-Builder is responsible; er 

.2 that an cq\lita.ble acljustment 11 made er dmlcd undt!t another ptOYlslm of tho Design-Build Contract. 

I A.14.4 TSllllNATION BY THE OWNER FOR CONVENIENCE 
8 A.14.4.1 Tha Owner may, al II'\)' time. terminate d\e Deslgn-.Bulld Conltael for the Owna's con\'alimce and 
without cause. 

I A.14.4.2 Upon receipt ofwrinm notice tram the Owner of such termination f'or the Owner's convenlent.e. the 
Deslgn·Bul!Mr shall: 

.1 1:CUe operations as dirc:cted by the Owner In the notice; 

.2 take a.ctJons necessary, or thaJ the Owner may direcl, far die protection and preservation of tho Work; 
and 

.3 CXctf'I for Work directed to be perfbrmed prior to die cffcc:tivc dale oftarninatlon stated in the notice, 
terminate all exlsiing conD'acts and purdlase orden and enter Into no fllrthcr contracll and purdiase 
ordcn. 

I A.t4.4.S In the event oftcrmlrunlon far the Ownc:r'1 convenience prior to commencement ofeonstrue1ion, the 
Design-Builder shall he entitled to receive payment for design aervlces performed, costs incurnd by reason of such 
1ennlnation 1nd reumable overhead end pra6t on design services net completed. In case ofterminallcn for the 
Owner's convenlmco aftet c:cmmcncemcru orconstrucdan, rho Design-Builder shall be cntidcd 10 receive payment 
for Wort ex.caned and cosu Incurred by reason of'suc:h 1mninatlon, alona wilh reasonable overhead and profit on the 
W«k nOI o:ecutcd . 
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10AIA Document A141'" - 2004 Exhibit C 
Insurance and Bonds 

for lh11aJ-.V PROJECT: 
(NalW and locadon or addrus) 

LIO Building Remodel 
716 West 4th Avenue 
Anch°"'&•, AK 9950 I 

THE OWNER: 
(NatM, legal sratus and ad~s.s) 

716 WEST FOURTH AVENUE. LLC 
425 0 S"eet, Suite 210 
Andl..aae, AK 99501 

THE DESIGN-BUILDER: 
(Namt, l•gal .ua1us and address) 

Criterion General. INC. 
2820 Commercial Drive 
Anchorage, Alesb 9950 I 

ADCITIONS AND DELETIONS: 
The IUthcw of lhb document h1:1 
lddlCI lnformlltlon neeaec1 for b 
oompletlon. 1l19 •uthar msy 11110 
hlW reviMld the t.la'l ol U. criginll 
AIA lllndll'd farm. An Addlrtotrr 9lwJ 
Ootrtlan• R9POff thal. notes 1dclod 
lnfcrmlUon 11 well a rere11rcne to Iha 
ltDnGll'd rorm 1e.i 11 .van.mo from 
lhe IUlhOr and ahauld be r~o. A 
~ lhe In lhe left maigln d lhlS 

cSocamwd. lndlcalel wrtere the author 
nu edded n1ceaury lnformltlon 
and where the aulhar ha odded to or 
detated frDm the origlnalAIA teJ:l. 

TIU document hh lmpOfllnl Inga! 
conseq.ncas. ConaultatlDfl with 1n 
aaomey I& 911Couragod wtrr. raplid 
to 111 oompaouon or modlllcal.lon. 

conwaeuon wllh an 1nomey Is 1110 
enccuaged with resped to 
Pl'deta!onOI Jlcenslng Rqultemenll 

lnthlJurlld~m'I wh••ll'I• Protect Is ........ 

A1A DocVlll• A14t• - 2004 bNbll C. C.0""81110 2D ~ TIW """"1Ca'I Ntdutl of ArclWectl. AA ftgttu tnert.cl. WAANtNG:·'T'.blll AJA!. Doc~t le 
protKtMI try u.s. Coorrlulrt LI• •111111 ~ltloll_al,Tnml•· U~oriztd"iiro_OUcuon 'o.r dlalrtbuUon ~· lh• ~A·· Docwnmt,' or •ny'poftton or n. q, 
'"'-ID. In ...... ,. civil •nCI attrnlnal psna:!Uu, .nc. wll M ptDUCUtld to tM inulmum ntiint P01ilbal und11 U.. &ft.. 1llll dDamlem- prooyced tao, A1A 
=--~~1;10:0Son 1111t12111:1 Utldcl'Ofdet No.111:SS64nra_1 wtlldl••raon oamrio1•, lftd II tlalb ,..,. (ta&2UOOIJ 
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ARTICLE C.t 
The Owner and Deign.Builder shall provide policies of llablllry insurance u required by i:he Design-Build 
Documents. or as follows: 
(Speclfychangu, If ony. 10 tlw t'flqulnmtnU o/tltt Ckslg,,..Bulld Dorumenl~. and/or ~Q(Jr typr rj'insuram:. ithntlfy 
appllcable limltJ and dt:ducr/bla amourru.) 

Deslan Builder will eany: 
I. Commerclal GLSl.OM per oceumnee, 52.0M Assrcptc Minimum; 
2. Auto coverage SI .OM per occurrence, $2.0M Aurcaatc Minimum; 
3. Umbrella Cove.rage S4 Million; 
4. I OOVo Bullder'1 All R;sk replacement coverage; 
!I. Professional Liability SI .OM; 
6 Wcdman's cornpcnwion and cmployer's llabiliry in statutory amounu; 

Ocduc:tiblcs shall na1 exceed $10,000. 
Design builda liability coverages will name Pfeffer DcYclopmcnt. LLC and Owner as additional insureds and will be 
primary and nm c:ontributing to any CO¥cragc cmled by Pf'eff'er Development. LLC and Owner. 

ARTICLE C.2 
The Desian·Bullder shall provide surety bond3 a follows: 
{Specify type and penal r11m ofbontb.) 

Type 
I QOOA.Pa'fonnance and Payment Bond 

Penal Sum (IG.00) 

I C.2.1 Upon me request of any person or entity appearing to be a potential ben.c6c:iary of bonds coverin& payment of 
obligaclonsarisin& under the Agreement. the Dc:silP"·Buildcr shall promptly furnish a copy of the bond.I er &hall permit 
a copy to be made. 

716-001148 

2 

EXHIBIT A 
Page 45 of 53 

000636



ca<ST1IUCTION esru"''" 

~ CRITERION GENERAL, INC. 
2820 COMMERCIAL DRIVE, ANCHORAGE AK 99501-3015 

~ 907-ir7-.3200TELEPHONE; 907.272-i1544 FACSJiilLE . - . --
CONSTRUCTION CONSTllUcTION ESTIMATE 

-
I 
PROJECT TITLE: ALASKA LIO BUILDING 4TH AVENUE -
BUDGET PROPOSAL DATE: AUGUST 'ET, 2013 
OWNER: PFEFFER DEVEOPMENT 
ARCHITECT: KPB ARcHITECTS 
STARTOATE: NOVEMBER2013 . -
COMPL£TE DATE: DECEMBER 2014 
TOTAL AREA: 64,048 SF 

.. 
ESTIMATE BY: DEROBERTS 
DEMO Ol.D ANCHOR BAR, CONSTRUCT NEW BUILDING WITH ELEVATOR/RESTROOM CORE), RENOVATE EXISITING LIO 
BUILDING. 

ALL FINISHES ARE ALLOWANCES. FINAL SELECTIONS TO BE DETERMINED. 

111t1/201:S 

-

- . 

<{ C') 

I- LO --co 0 
- <O :::c '<t 
>< Q) w C> 

cu 
a_ 
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COD£ DESCAd'T10N 

011Di .GENERM.RfQURE~ 
0'20JD .SlreND!!K_- . -.... """""""' ---""' METALS Oeax> ·wooo...tmPUSTic 
01rJOO .11EAUAL AN> utG1'URE 
oiiao 

0
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1&000 • CONE'nNG 5'r'S18IS 
j5000 .&EaWflCA,L 
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.., .... _ 
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'-"' 
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O~oii 
000 
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......... 
"'"' 
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..,, ... 00 

-··--o.Oo 
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IS12Sl2.00 
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000 
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ACORD" CERTIFICATE OF LIABILITY INSURANCE I DA TE (MMIDOIY'fYYl 

""'"-"' 11/22/2013 
THIS CERTIFICATE IS ISSUED AS A MAnER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the pollcy(ies) must be endorsed. If SUBROGATION IS WAIVED, i>Ubject to 
the terms and condilions or the policy, certain policies may require an endorsement. A statement on this cenificate does not confer rights to the 
certificate holder in lieu of such endoraement(s). 

PROO UC ER S~::,"':" ... ' Brenda No1in, CIC, CISR 

A1aska USA Insurance Brokers PHONE (907) 561-1250 
~.-Ho,E.l.IJ· / f~ Nol· tt0'1156J-o1Jl5 

P.O. Box 196530 jg""r~ss:b.nolin@alaskausainsurance.com 

~~~0052773 
Anchora.qe AK 99519 INSURER/SI AFFORDING COVERAGE NAIC • 

INSURED INSURER A :Navigators §Eecialty Insurance 36056 
1NSURER a American !'ire & Casualtv 

Criterion General, Inc. INSURER c :Liberty Northwest 
2820 Commercial Drive INSURER D :Colonv Insurance ComDanV 39993 

INSURER E: 

Anchoraqe AK 99501-3015 INSURER F: 

COVERAGES CERTIFICATENUMBER·lJ-14 Master COI REVISION NUMBER· 
THIS lS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS ANO CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAJD CLAIMS. 

lllOll 
TYPE OF INSURANCE 11~:-~r.,~l 1MMi0~1 LIMITS LTR POllC.'I' NUMBEA 

GENERAL UADILITY EACH OCCURRENCE s 1,000.000 -x (.CJMME.RCIAL GENERAL LIA.Bii.iTV p~;;;F~';1F:;;;.~ ... 1 s 100,000 - Q Cl.AIMS-MADE Lil OCCUR 
'1/1/2013 /1/2014 A µ13CGL01914500 MEO ExP (&""one pctlOl"I) s EXCLUDED -

.1l .~~~!'!s_~.!_~~~i;'2_.~ .. ic·r PERSONAL & ADV INJURY ' 1,000,000 

GENERAL AGGRJ::GATF. s 2,00D,000 - -
GEN'L AGGREGATE l.IMIT APPl..IES PER: ..,orldwide Facilitioai Inc. PRODUCTS. COMP/OP A.GO ' 2,000,000 

Xl POLICY n ~.; n LOC ' 
AUTOMOBILE u .. alUTY COMBINED SINGLE LIMIT s 1,000,000 x (Ea •a:id1111t) - ANY AUTO 

BOOrLY INJURY (PCI pe1soro1 s 
B ALL OWNEO AUTOS BA>.1455340530 ... /1/2013 ... tl/2014 - BODILY INJURY (Pet accia1n11 s 

SCH~OULEO AUTOS PROPE.RlY ONMGE 'X HIRED AU10S (~r~IMnlJ 
s 

x NON·OVVNEO AUTOS Medical p.ayments ' 5,000 - UninsweCI ITIOIOfLSI itom:laied s 1,000,000 
x UMSAEUAUAB 1-1 OCCUR 

Surplue Lines Policy EACH OCCURRENCE 5 4,0D0,000 - Norldwido Facilitiea EXCEBSLlAB CLAIMS·MAOt: Inc, AOGH.EGATE ' 4,000,000 

- DEDUCTIBLE PraaUC11·COmp Opa Ag'grepa1e s 4,000,000 

A RETENTION s C11131!XC76884 !!5JC /l/2013 1/1/2014 s 
c WORKERS COMPENSATION x ! ... VJS.~Tr-J,¥~ I 10:~· 

AND EMPLOYERS" LIABILITY YIN 
AHY PROPRIETORIPARTHERIEXECUTIVt: [!] 

NI• 
E.L EACH ACCIDENT s 1.000 000 

OFFK:EAIMEl.\BER EXCLUDED, Y ,o./l/2013 1/1/2014 ~ndalol')' In NH) NC41NC01453'7013 E.l OISEA6E ·EA EMPt..OYEC S 1.000 000 
grs::::.sr.8~ ~roPERATIONS betow E.L. DISEASE • POLICY LIMIT s 1.000.000 

D Pollution Liabi1ity PltC300494 i./1/2013 1/1/2014 SIM Ea Occ; Pcll/S2MAgg'9galo Ded: $50, 000 
Professional Liabi1ity l,surplu• Linoa Policy-WWF SIM ED Clm ProUS2Ml\ggr1Ji"IO Oed: $50, 000 

DESCRIPT1DN OF DPERATIOJf& I LOCATIONS I VEHICLES IAttach ACORD 101, AdClltlonal fkmarU Sch•dul•, If mar• •pau I• r•qulrsdl 

"'" 716 w. Fourth Avenue Project. 716 Woat Fourth Avenue. LLC (OWner). Pfeffer Oevalopmant LLC, Wells Farqo Bank N.A 
and Northrim B.ank are included •• an Additional Insured on the General Liubility policy, but only with r•apect to work 
dona by or on behalf of tbe Han.eel Insured for tho project referancod. Subject to policy terms, conditions • 
exclu11ione. 

CERTIFICATE HOLDER 

Pfeffer Development LLC 
425 G Street, 
Anchorage, 

ACORD 25 (2009109) 
INS025 12009091 

AK 
Suite 210 

99501 

CANCELLATION 

SHOULD AHY OF THE ABOVE DESCRIBED POLlCIES BE CANCELLED BEFORE 
THE EXPIRATION DATE THEREOF, NOTICE Will BE DELIVERED IN 
ACCORDANCE WITH THE POLICY PROVISIONS. 

AUtHOAIZED REPRESENTATIVE 

B No1in, CIC, CISR/BR (j_,u..-.-,..e.,.__ ~ . fl..-o.~_, 
cCl 1988-20D9 ACORD CORPORATION. All rights reserved. 

The ACORD name and logo are registered marks of ACORD 
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COMMENTS/REMARKS 

ALASKA SURPLUS LINES WORDING APPLIES TO GENERAL LIABILITY, EXCESS LIABILITY, CONTRACTORS 
POLLUTION AND PROFESSIONAL LIABILITY POLICIES; 
''This is evidence of insurance procured and developed under the Alaska Surplus Lines Law 
AS21.34. It is not covered by the Alaska Insurance Guarantee Association Act, AS21.80. 
This insurer does not hold a certificate of authority with Alaska, and is not subject to 
supervision by the Alaska Department of Insurance" 
Worldwide Facilities, Inc. - License #9718 

OF REMARK COPYRIGHT 2000, AMS SERVICES INC. 

EXHIBIT B 
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ACORi:J' EVIDENCE OF PROPERTY INSURANCE I DATE (MMIDDh'YY't'J 

"'--"' 11/22/2013 
THIS EVIDENCE OF PROPERTY INSURANCE IS ISSUED AS A MATIER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE 
ADDmONAL INTEREST NAMED BELOW. THIS EVIDENCE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE 
COVERAGE AFFORDED BY THE POLICIES BELOW. THIS EVIDENCE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE 
ISSUING INSURER(S), AUTHORIZED REPRESENTATIVE OR PRODUCER, AND THE ADDmONAL INTEREST. 

AO ENCY I PHON~- .,_,_ C110'1J 561-1250 COMPANY 

Alaska USA Insurance Brokers ~rave1ers Casua1ty & Surety 
P.O. Box 196530 

98932 Collect.ions center Dri.ve 
Anchoraqa AK 99519 Chicago :CL 60693 
::=: ... _,.11011sn-uu 1~~-~~--. d.adamsQal.askauaainsuran 
CODE: 

!~~Y~--. 00052773 
.. BUREO 

Criterion General, Inc. 
2820 Cammeroial Drive 

Anchorage AK 

PROPERTY INFORMATION 
LOCATIONIDEICJaPTlON 
Loci 00001/Bldgi 00001 
716 West 4th Avenue 

( BUBCODE: 

99501-3015 

Anchorage, AK 99501-3015 

LOAN NUMBER I POUCV NUMBER 

QT6607D7B0992T:CL13 
EFFECTIVE DATE I EXPIRATION DATE I CONTINlEO UNTD... 

11/26/2013 12/31/2014 1 n TERMINATED IF CHECKEO 

THUi REPt.ACEI PRJOR evtDENCE DA TED: 

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. 
NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
EVIDENCE OF PROPERTY INSURANCE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS 
SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

COVERAGE INFORMATION 
COVERAae, PERILS, FORMS AMOUNT OF INSURANCe DUIUCTillLI! 

Builders Risk Nev with Renovatione to Exi.sti.nq Building 28,000,000 5,00C 
Tempora%J' Storage 500,00D 5,00C 
Transit 500,000 5,00C 
li'UnqUa , Wet Rot and Dry Rot Annual Aggregate 25,000 

REMARKS llncludlno SDAclal Conditional 
Bxtensiva remodel of existing 43,000 aq ft building including new plumbing, HVAC & electrical 
systems and new construction of 21,000 sq ft 6 story adjacent building addition. 

CANCELLATION 
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE THEREOF, NOTICE WILL BE 
DELIVERED IN ACCORDANCE WITH THE POLICY PROVISIONS. 

ADDmONAL INTEREST 

ffeffer Deval.opment, LLC 
425 G Street, Suite 201 
Anchorage, AK 99501 

ACORD 27 (2009/12) 
INSD27 m.nt11'1 co 

:_j MORTGAGEE 

I LOSS PAYEE 
LOAN 8 

AUTHORIZED REPREBENTATIVI! 

B Nolin, CIC, CISR/BRE 
I 

© 1883°2009 ACORD CORPORATION. AD rlghbl reserved. 

716-001178 
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Other Named Insureds 

116 West ~·ourth Avenue LLC 

OFAPPINF (0212007) 

Addltlonal Named Insureds 

Limited Llc'.lbility Company, Additlonal Named Insured 

COPYRIGHT 2007, AMS SERVICES INC 

716-001179 
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ASHBURN &MASC>Nr.c. 

LAWYERS 

MATTHIW T. FlNDLEY • EYA R. GAllDNEA • DONALD W. McCUNTOCK Ill • jl!r•UY W. Roa1N10N 

jAcoa A. SONNl!eOllN • THO"AS v. WANO • RH!CCA A. WINDT PIAMON 

OP COUNHL jUUAN L. MA.ION Ill • A. WIU.lA ... SAUPI 

VIA FAX AND U.S. MAIL 

Dave DeRoberts 
Criterion General, Inc. 
2820 Commercial Drive 
Anchorage, AK 99501 
Fax No. 272-8544 

February 9, 2015 

Re: Alaska Building, Inc. claim against Criterion General Inc. 
File No.: 10708.050 

Dear Dave: 

On January 23, 2015, Jim Gottstein, President of Alaska Building, Inc. filed a 
claim in the amount of $250,000 against 716 West Fourth Avenue, LLC & Criterion 
Construction for alleged damage caused to the Alaska Building during the demolition and 
reconstruction of the Legislative Information Office. We understand and appreciate that 
you have tendered this claim to your carrier. 

Please note that 716 W. 4th Avenue, LLC is indemnified under the terms of section 
10 of the Access, Indemnity Insurance Agreement, and is also covered under indemnity 
clause A.3.17 of the construction contract. 

We would appreciate confirmation from your carrier that it is adjusting the claim 
on behalfof716 W. 4th Avenue, LLC as well. 

1227 WUT 9TH AYENUt:, SUITE 200, ANCHORAGE, AK 99501 • TEL 907.276.4331 • fAX 907.277.8235 

Exhibit C 
Page 1of2 

000649



Dave DeRoberts 
Page2 
February 9, 2015 

.ASHBURN &MASONr.c. 

Please feel free to contact me if you have any additional questions. 

Sincerely, 

ASHBURN & MASON, P.C. 

Jeffiey W. Robinson 

JWR:jew 
cc: Client, David Adam 

Exhibit C 
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Feb·10·2015 12:16 PH Criterion Genoral 907-277-3200 

Febniary 10, 2016 

Senr via FflX and us Mall- (907) 277-8235 

Jeffrey Robinson 
Ashbum & Mason 
1227 West 91" Avenue, Suite 200 
Anchorage, AK 99501 

In re: Alaska Bylldlng Ing. clalm against Cdlerlgn General. Inc, 
Your File No. 10708.050 

Dear Mr. Robinson: 

1/2 

Attached please find Navigators Specfally Insurance Companies' acknowledgment of the' 
above referenced claim. We are currently putting together the documents that they have 
requer.ted In order to move forward end Investigate the claim. 

Thank you and please let ma know If you have any queetlona or need anything additional 
In the Interim. 

/ojd 
Enclosure 

....-11 u1u -•·'81111-IUID IOll-02-10.IJDCa 

2820 CDmmen:lal DrlVe 
AnDho1111• AK llS01-3Dt8 

807-17rol2CID telephon• 
1107-272-8844 f1nlmll11 
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Feb-10·2015 12:16 PM Criterion General 907·Z77·3200 

J'¥.v1gators 
• 1375 .East-Woodfield Road,.Bulte 720 

Schaumburg, IL 60173 
TEL: (949) 255-4852 Jl'AX: (949) 255-4861 

January 29, 2015 

\ 
CRITERION GENERAL, INC. 
2820 COMMERCIAL DRIVE 
ANCHORAGE, AK P!ISOl-3015 

INSVRnD: CRITERION GENERAL, INC. 
CLAIMANT: ALASK.4 BUILDING, INC, 
CLAIM #1 CGLl62!Hi8 
POLICY#! LA13CGLOl9l4500, CH13EXC76884SIC, LA13CGL01!>14S01, 
SF14EXC768845IC 
DATE OF LOSS: 01/0112013, 0110112013, 01/01/2014, 01/0112014 
UNDERWRmNG NAVJGATORS SPECIALTY INSURANCE COMPANY 
COMPANY: 

Dear Sir or Madam: 

This is to DDlmowledgo rc=ipt of the above llated claim. 

Z/2 

RECEIVED 

FEB 0 9 2015 
CRITERION GEN'CRA\., INC. 

Tho handling ofthls mattm-has bee11 assigned to Sandra Hoid11D who c1in be t:C11ohcd at 949·255-48S2 or 
aheldsn@n!vq.som 

We are lailialing our lnveatiption into this nwier and you will be contacted In tho vt:ry near futun:. In the 
interim, should you have 1111y questlo1\B feel free to contDCt the handling lllljuster Identified above. 

Slnceroly, 

Claims Operaliana 

CC: 

. .. . . ... _... ... ... .. ... . .... .... . 

CHERYL MOORE AT WORLDWIDE PACILITIBS 
cmoore@wwfi.oon\ 
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.. 

Jlavigators 
REcr .. ··--

1375 E. Woodfield Rd. Suite 720 
Schaumburg, IL 60173 
(949) 255-4852 
(415) 956-1718 FAX 
Sheiden@navg.com 

May 4, 2015 

Ashburn & Mason, PC 
Attn: Jeffrel W. Robinson 
1227West91 Avenue 
Suite 200 
Anchorage, AL 99501 

Re: Case Name: Alaska Building 
Venue: Anchorage, Alaska 

MAY o 8 

ASHBURN -· . '. 

Insurer: Navigators Specialty Insurance Company 
Policy: LA13CGL019145-0l Effective: 01/01/14-01/0l/15 
Insurer: Navigators Specialty Insurance Company 
Policy: SF14EXC768845IC Effective: 01/01/14-01/01/15 

Insurer: Navigators Specialty Insurance Company 
Policy: LA13CGLOl9145-0l Effective: 01/01/13-01/01/14 
Insurer: Navigators Specialty Insurance Company 
Policy: SF13EXC768845IC Effective: 01/01/13-01/01/14 
Insured: Criterion General, Inc. 
Navigators Claim: CGL262968 

Dear Mr. Robinson: 

As you know, Navigators Specialty Insurance Company ("Navigators") is in the process 
of investigating the above-referenced claim. 

This serves to acknowledge your receipt email as to the above captioned matter and our 
requests for additional information. We acknowledge your points made but advise that 
we will be unable to make a final coverage decision as to the additional insured tender 
until we are provided the following: 

Exhibit E 
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}> Coverage is for resultant damage from on-going operations only. Damage would 
have to occur to property other than the insured' s work, during construction to 
trigger coverage. If and/or when available, kindly provide any evidence of 
damages being alleged as arising from our insured's ongoing operations during 
our policy terms as noted above; 

}> Any other information that you believe will assist us in our coverage 
investigation. 

In the meantime, until this matter is fully concluded, the insurance company must 
continue to respectfully reserve all rights and defenses provided by the contract of 
insurance. No waiver or estoppel of any kind is intended nor should be inferred. 

Should you have any questions, please do not hesitate to contact the undersigned. 

Sincerely, 

~>.<.~ 
Sandra Klingbeil Heiden 
Complex Claims Specialist 
(949) 255-4852 
Sheiden@navg.com 

2 
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Jeffrey W. Robinson 

From: 
Sent: 
To: 
Subject: 

Heiden, Sandra <SHeiden@navg.com> 
Thursday, May 07, 2015 9:11 AM 
Jeffrey W. Robinson 
RE: AB! case 

I'm working on it, will get back to you soon. Thanks. 

From: Jeffrey W. Robinson [mailto:jeffrey@anchorlaw.com] 
Sent: Thursday, May 07, 2015 10:10 AM 
To: Heiden, Sandra 
Subject: FW: AB! case 

From: Jeffrey W. Robinson 
Sent: Friday, May 01, 2015 1:31 PM 
To: 'sheiden@navg.com' 
Subject: FW: ABI case 

Ms. Heiden: 

Could you kindly follow up with me regarding the status of 716's tender? I have attached a history of our 
communications and a letter from Mark Scheer, Criterion's counsel in the ABI suit. 

Thanks you, 

JWR 
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Donald W. Mcclintock 

From: 
Sent 
To: 

Jeffrey W. Robinson 
Thursday, June 04, 2015 8:32 AM 
'Heiden, Sandra· 

Subject: RE: Correspondence from Navigators Insurance 10708.101 CGL262968 

Thank you for the update. 

From: Heiden, Sandra [mailto:SHeiden@navg.com] 
Sent: Thursday, June 04, 2015 8:26 AM 
To: Jeffrey W. Robinson 
Cc: sfclmsfiling 
Subject: RE: Correspondence from Navigators Insurance 10708.101 CGL262968 

I am in the process of obtaining formal approval. Thank you for your patience. 

From: Jeffrey W. Robinson rmajlto:!effrey@anchorlaw.com1 
5ent: Tuesday, June 02, 2015 2:54 PM 
To: Heiden, Sandra 
Subject: FW: Correspondence from Navigators Insurance 10708.101 

I await your coverage decision. 

From: Jeffrey W. Robinson 
Sent: Friday, May 22, 2015 4:02 PM 
To: 'Heiden, Sandra' 
Subject: RE: Correspondence from Navigators Insurance 10708.101 

I await your update. Thank you, 

JWR 

From: Jeffrey W. Robinson 
Sent: Monday, May 11, 2015 9:10 AM 
To: 'Heiden, Sandra' 
Subject: RE: Correspondence from Navigators Insurance 10708.101 

Thanks. When is a decision expected? Who is making the decision? Can you supply me with the policies I requested. 

JWR 

From: Heiden, Sandra [mailto:SHeiden@navg.com] 
Sent: Monday, May 11, 2015 9:08 AM 
To: Jeffrey W. Robinson 
Subject: RE: Correspondence from Navigators Insurance 10708.101 

Please understand the final decision on this is not mine and things are in the works. Thank you. 
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--
From: Jeffrey W. Robinson Cmailto:jeffrey@anchorlaw.com] 
Sent: Monday, May 11, 2015 10:00 AM 
To: Heiden, Sandra 
SUbject: FW: Correspondence from Navigators Insurance 10708.101 

Ms. Heiden: 

I hope that after you review the attached, you will conclude that damage arose from the ongoing operations while 

Criterion General was on the jobsite. Gottstein's major complaint is that there was serious damage to the party wall 

arising out of the demolition of the former building at the subject property and in the course of constructing footings for 

the foundation of the subject property. He alleges that there may have also been additional damage to The Alaska 

Building due to improperly attempting to tie-in the subject property to the party wall. He's arguing that due to the 

improper methods of construction and improper supervision of the construction work by Criterion, many portions of 

The Alaska Building settled as much as if not more than ~ to one inch. His complaints of damage arising from the 

ongoing operations are numerous. If you want to call me, I could walk you the specifics of his bullet points and photos, 

which shows the timing of alleged damages to events during construction of the project. If you need additional 

information, please let me know? Mr. Gottstein took a video of the Alaska Building prior to construction. I can get that 

to you as well. 

This damage would have occurred and have arisen out of the ongoing operations of Criterion during Navigators policy 

period and, accordingly, 716 West Fourth Avenue LLC's Additional Insured status falls squarely into the coverage 

afforded by Navigators under such an endorsement. Here, the known facts provided to you via the attached, and 

through additional information you have reviewed, meet the requirements for Navigators to afford 716 West Fourth 

Ave LLC with Additional Insured status. As such, there should be no question that you should be defending 716 West 

Fourth Ave LLC as an Additional Insured pursuant to the terms of the contract. I am hopeful that you will prudently and 

timely follow up and do the right thing, and as I said, I would be happy to follow up over the phone. 

Thanks, 

JWR 

From: Jeffrey W. Robinson 
Sent: Friday, May 08, 2015 3:24 PM 
To: 'Heiden, Sandra' 
Subject: FW: Correspondence from Navigators Insurance 10708.101 

Please see Gottstein's original claim letter, which i believe you may already have. 

JWR 

From: Jeffrey W. Robinson 
Sent: Friday, May 08, 2015 2:40 PM 
To: 'Heiden, Sandra' 
Subject: FW: Correspondence from Navigators Insurance 10708.101 

2 
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• 

·, 

Ms. Heiden: 

Can you please clarify what you mean by: 

Coverage is for resultant damage from on-going operations only. Damage would have to occur to property other than 
the insured's work, during construction trigger coverage. If/and or when available, kindly provide any evidence of 
damages being alleged as arising from our insured's ongoing operations during our policy terms. 

Also, please provie me with the policy terms you cited at the beginning of your letter. 

Thank you, 

JWR 

From: Heidi A. Wyckoff 
Sent: Friday, May 08, 2015 2:18 PM 
To: Jeffrey W. Robinson 
Subject: Correspondence from Navigators Insurance 10708.101 

Heidi Wyckoff 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw.com 

This transmission Is Intended only for the use of the Individual or entity to which It is addressed and may contain Information that Is 
privileged and confidential. If the reader of this message Is not the Intended recipient, you are hereby notified that any disclosure, 
distribution or copying of this Information Is strictly prohibited. If you have received this transmission In error, please notify us 
Immediately by return e-mail and delete this message and destroy any printed copies. This communication Is covered by the Electronic 
Communications Privacy Act, 18 U.S.C. 2510·2521. Your cooperation Is appreciated. 

3 
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NOTICE OF DEFICIENT FILING(S) 

FROM: 
Alaska Court System 
Nesbett Courthouse 
825 W4thAve 
Anchorage, AK 99501 

TO: 
JAMES B. GOTTSTEIN 
406 'G' STREET, SUITE 206 
ANCHORAGE, AK 99501 

DATE: August 26, 2015 

CASE NO: 3AN-15-05969CI 
CASE Alaska Building Inc vs. 716 West 

NAME: Fourth Avenue LLC et al 
CLERK: Civil Legal Tech 
PHONE: 264-0441 

D Your documents are being returned to you. 

The document(s) you submitted to the court is/are deficient. Please provide the following: 

[8J OTHER: Your Second Amended Complaint that was filed on 8-25-2015 has been 
LODGED. Please file a motion to amend complaint for the second time. 

Deficiencies must be corrected within 20 calendar days from the date of this notice. 

CIV-600 Anch (8/14) 
Civil Deficiency Memo I Notice of Deficient Filing(s) 
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~- L_ECJ 

1N THE suPERioR couRT FOR THE sTATE aiP,:tisKA!~il. 
•• ·. ·' ,; j fv, rt .. j 

THIRD JUDICIAL DISTRICT AT ANCRG>M,G;Ig PM 3: 42 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

Vs. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., 
d/b/a KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

': 
·-:: ;--~---~;:-:--

Case No.: 3AN-15-05969CI 
~~~~~~~~~~~~~~~~ 

MOTION FOR ORDER OF DISMISSAL WITH PREJUDICE OF 
DEFENDANT CRITERION GENERAL, INC. 

COMES NOW Defendant Criterion General, Inc. ("Criterion") and 

Plaintiff Alaska Building, Inc., through their respective undersigned counsel, 

and hereby move this court for an Order dismissing with prejudice all 

claims against Criterion pursuant to Alaska R. Civ. P. 4l(a)(2). 

Plaintiff and Criterion have reached a settlement as to all of plaintiffs 

claims against Criterion. Plaintiff has agreed to dismiss with prejudice all of 

the claims it has asserted or could have asserted against Criterion in this 

case, as well as all claims against any other party arising from any alleged 

vicarious liability for any act committed by Criterion with respect to the 

subject matter of this case. No other party has asserted any claims against 

Criterion. 

MOTION TO DISMISS RE DEFENDANT CRITERION GENERAL, INC. 
AB/ v. Criterion et al., 3AN-15-05969CI 
Page 1of3 
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" 
Plaintiff and Criterion therefore request that this enter the attached 

Order dismissing with prejudice all claims against Criterion in this case, 

with each party to bear its own attorney's fees and costs. 

. ..\-\" 
DATED at Anchorage, Alaska, this --1l_ day of August, 2015. 

CALL & HANSON, P.C. 
Attorneys for Defendant Criterion 
General, Inc . 

ABA No.: 8911051 

f'\ . 
DATED at Anchorage, Alaska, this t{!_ day of August, 2015. 

LAW OFFICES OF JAMES B. 
GOTTSTEIN 
Attorneys for Plaintiff Alaska 
Building, Inc . 

By: 
mes B. Gottstein 

A A No.: 7811100 

MOTION TO DISMISS RE DEFENDANT CRITERION GENERAL, INC. 
AB! v. Criterion et al., 3AN- l 5-05969CI 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and 
correct copy of the foregoing was 

l faxed 0hanq11.~ivered and/or 
mailed this _c'.t!.~day of August, 

015 to: 

James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

Jeffrey W. Robinson 
Asburn & Mason 
1227 W. 9th Ave., Suite 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, Alaska 99501 

Cynthia Ducey 
Delaney Wiles, Inc. 
1007 W. 3rd Ave., Suite 400 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 

Mark P. Scheer 
Scheer & Zehnder 
701 Pike Street, Suite 2200 

Jh:~ 

MOTION TO DISMISS RE DEFENDANT CRITERION GENERAL, INC. 
AB! u. Criterion et al., 3AN-15-05969CI 
Page 3 of 3 

000662



la 

• • 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

Vs. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., 
d/b/a KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

~~~~~~~~~~~~~~~~ 
Case No.: 3AN-15-05969CI 

ORDER DISMISSING WITH PREJUDICE ALL CLAIMS AGAINST 
DEFENDANT CRITERION GENERAL, INC. 

This Court having considered the joint Motion for Order of Dismissal 

With Prejudice of Defendant Criterion General, Inc. filed by plaintiff Alaska 

Building, Inc. and defendant Criterion General, Inc. ("Criterion"), any 

Oppositions and Replies with respect thereto, and being fully advised, 

IT IS HEREBY ORDERED that the motion is GRANTED. In view of the 

~ settlement between plaintiff and Criterion, and there being no just reason 
er.. 
~ 

t,E:J for delay, all claims against Criterion are hereby DISMISSED WITH 
~ 

PREJUDICE pursuant to Alaska R. Civ. P. 4l(a)(2), and Criterion is hereby 

dismissed as a party to this case, each party to bear its own attorney's fees 

and costs. 

ORDER DISMISSING WITH PREJUDICE ALL CLAIMS AGAINST DEFENDANT CRITERION 
GENERAL, INC. 
AB/ v. Criterion et al., 3AN-IS-05969CI 
Page 1of2 
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• • 
DATED at Anchorage, Alaska this day of , 2015. 

'Vo~ 

CERTIFICATE OF SERVICE 
I hereby certify that a true and 
correct copy of the foregoing was 

faxed Ohan~ered and/or 
mailed this ay of August, 
15 to: 

James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

Jeffrey W. Robinson 
Asburn & Mason 
1227 W. 9th Ave., Suite 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, Alaska 99501 

Cynthia Ducey 
Delaney Wiles, Inc. 
1007 W. 3rd Ave., Suite 400 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 

Mark P. Scheer ( \ ol) 
Scheer & Zehnder '(~ t 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

JV\noJS~ 

PATRICKJ. MC~ 

ORDER DISMISSING WITH PREJUDICE ALL CLAIMS AGAINST DEFENDANT CRITERION 
GENERAL, INC. 
AB! v. Criterion et al., 3AN- l 5-05969CI 
Page 2 of 2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 
v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., 
D/B/Al KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No. 3AN-15-05969 Cl 

) 
) 
) 
) 

~~~~~~~~~~~~~~ 

ORDER 

An oral argument was held August 18, 2015. At issue at were the following motions: 

Legislative Affairs Agency's Motion to Dismiss or, in the alternative, to Sever Claims for 

Misjoinder, filed by Legislative Affairs Agency "LAA" on May 27, 2015; and Motion to Dismiss 

Count I, filed by 716 West Fourth Avenue, LLC "716" on June 23, 2015. 

ISSUES PRESENTED 

1. Does Alaska Building, Inc., "ABI", lack standing to bring the claims presented in 

Count One? 

2. Are Counts One and Count Two severable due to a misjoinder? 

LEGAL STANDARD 

Lack of jurisdiction over the subject matter is a complete defense to any claim in law or 

equity. 1 Unlike other defenses, it is not subject to waiver, but may instead be raised at any 

1 Civ. R. 12(b)(1 ). 
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time.2 The rule states that "[w]henever it appears by suggestion of the parties or otherwise 

that the court lacks jurisdiction of the subject matter[,] the court shall dismiss the action."3 

Misjoinder of parties is not ground for dismissal of an action.4 Parties may be dropped 

or added by order of the court on motion of any party or of its own initiative at any stage of 

the action and on such terms as are just.5 Any claim against a party may be severed and 

proceeded with separately.6 

ANALYSIS 

Standing: 

Standing questions are limited to whether the litigant is a proper party to request an 

adjudication of a particular issue.7 Standing in our state courts is not a constitutional doctrine; 

rather, it is a rule of judicial self-restraint based on the principle that courts should not resolve 

abstract questions or issue advisory opinions.8 The basic requirement for standing in Alaska 

is adversity.9 The concept of standing has been interpreted broadly in Alaska.10 Alaska has 

departed from a restrictive interpretation of the standing requirement, adopting instead an 

approach favoring increased accessibility to judicial forums. 11 There are two different kinds of 

standing: interest-injury standing and taxpayer-citizen standing. 

2 Civ. R. 12(h)(3). 

3 Id. 

4 Civ. R. 21. 

5 Id. 

6 Id. 

7 Trustees for Alaska v. State, 736 P.2d 324, 327 (Alaska 1987) (internal citations omitted). 

8 Id. 

10 Id. 

11 Id. 
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Under the interest-injury approach, a plaintiff must have an interest adversely affected 

by the conduct complained of. 12 Such an interest may be economic, or it may be intangible, 

such as an aesthetic or environmental interest. 13 The degree of injury to the interest need not 

be great; the basic idea is that an identifiable trifle is enough for standing to fight out a 

question of principle; the trifle is the basis for standing and the principle supplies the 

motivation. 14 

ABI, despite arguing otherwise, 15 clearly has no interest-injury standing for the claims 

contained within Count One. ABI is not a party to the lease and was not involved in the 

process of negotiation or formation of the lease. ABI does not have a personal interest 

adversely affected by the formation of the lease. 

The Court next addresses taxpayer-citizen standing. The Supreme Court in Trustees 

for Alaska v. State stated: 

In our view, taxpayer-citizen standing cannot be claimed in all 
cases as a matter of right. Rather, each case must be examined 
to determine if several criteria have been met. First, the case in 
question must be one of public significance. On measure of 
significance may be that specific constitutional limitations are at 
issue, as in Carpenter and Lewis. That is not an exclusive 
measure of significance, however, as statutory and common law 
questions may also be very important. Second, the plaintiff must 
be appropriate in several respects. For example, standing may be 
denied if there is a plaintiff more directly affected by the 
challenged conduct in question who has or is likely to bring suit. 
The same is true if there is no true adversity of interest, such as a 
sham plaintiff whose intent is to lose the lawsuit and thus create 
judicial precedent upholding the challenged action. Further, 
standing may be denied if the plaintiff appears to be incapable, for 

12 Id. See also Kanuk ex rel. Kanuk v. State, Dep't of Natural Res., 335 P.3d 1088, 1092 (Alaska 2014) ("The 
plaintiffs here claim interest-injury standing, which means they must show a 'sufficient personal stake in the 
outcome of the controversy to ensure the requisite adversity.'"). 

13 Id. 

14 Id. 

15 Plaintiffs Opposition to Legislative Affairs Agency's Motion to Dismiss or, in the alternative, to Sever Claims 
for Misjoinder, page 4 ~3 (June 12, 2015) ("With respect to Count One, the illegality of the LIO Lease, ABI is 
seeking 10% of any savings and this is a sufficient interest for standing purposes."). This Court would note that 
this rather novel claim is not an issue presently before the Court, but the Court does not find enough credence in 
the claim to grant interest-injury standing. 
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economic or other reasons, of competently advocating the 
position it has asserted. 16 

The controlling inquiry in ... all standing cases, is whether the plaintiff had a sufficient 

personal stake in the outcome of the controversy. 17 An important consideration is the 

magnitude of the transaction and its potential economic impact on the State.18 This inquiry 

must turn on the facts of each case.19 

The Supreme Court's decision in Ruckle v. Anchorage School Dist. 20 was particularly 

helpful in determining the appropriateness of a plaintiff. In that case, a taxpayer brought 

action for declaratory and injunctive relief against city school district and state Department of 

Education challenging the bidding process for school bus transportation contracts. While the 

plaintiff, brought claims seeking only declaratory and injunctive relief, another entity, Laidlaw, 

had previously brought suit for substantially the same issues but requesting monetary 

damages. The defendant in Ruckle held the position that the plaintiff could be an appropriate 

plaintiff and achieve standing based on taxpayer-citizen status, but not at the same time as a 

more appropriate plaintiff who maintained a separate suit.21 The Supreme Court found this 

analysis compelling.22 Furthermore, the Supreme Court stated that several "cases do support 

the proposition that taxpayer-citizens have standing to challenge the results of public bidding 

systems."23 

16 Id. (Internal citations omitted). 

17 Hoblit v. Comm'r of Natural Res., 678 P.2d 1337, 1341 (Alaska 1984). 

16 Id. Quoting State v. Lewis, 559 P.2d 630, 635 (Alaska 1977). 

19 Id. Quoting Flast v. Cohen, 392 U.S. 83, 101 (1968). 

20 85 P.3d 1030, 1036 (Alaska 2004). 

21 Id. (Emphasis added). 

22 Id. at 1037. 

23 Id. ("See, e.g., Ewy v. Sturtevant, 962 P.2d 991, 995 (Colo.App.1998) (stating that "[t)he public bidding 
process, however, is for the protection of the public, not the bidders" and as such "bidders ( ) have no standing 
to challenge the propriety of an award of a public contract to another bidder"); Black Ash Servs., Inc. v. DuBois 
Area Sch. Dist., 764 A.2d 672, 674 (Pa.Commw.Ct.2000) (holding that "mere disappointed bidder to a public 
contract does not have standing to challenge its award" and requiring that "[t)o have standing, the bidder must 
be an aggrieved taxpayer of the municipality awarding the contracr); On-Point Tech. Sys., Inc. v. 
Commonwealth, 753 A.2d 911, 914 (Pa.Commw.Ct.2000) (distinguishing between action brought by 
disappointed bidder against state under Procurement Code and one filed by taxpayer in equity); Sloan v. Sch. 
Dist., 342 S.C. 515, 537 S.E.2d 299, 303 (App.2000) (stating that "[t)he taxpayers of Greenville County have a 
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Keller24 differs slightly from Ruckle, as it deals with plaintiffs bringing suit on behalf of 

another potential plaintiff. Five state legislators sued two other legislators, a permanent 

legislative committee, and the independent investigator, alleging a state constitutional "fair 

and just treatment clause" violation in a legislative investigation into governor's dismissal of 

Public Safety Commissioner. When, then in office, Governor Palin dismissed the Public 

Safety Commissioner an investigation was initiated to determine whether any abuse of power 

or improper actions had occurred. The lawsuit was brought, not by Gov. Palin, but by five 

legislators not involved. The case was merged with another case brought by seven other 

state employees who were challenging subpoenas issued under the investigation.25 

The Supreme Court found that the plaintiffs were not "sham" plaintiffs and that they 

were capable of competently advocating their positions.26 Despite this, the Court focused on 

the substantial question as to whether other persons who are more directly affected have 

sued or are likely to sue.27 In addition to the seven legislators who opted not to join in the 

appeal, the Court found that Gov. Palin was more directly affected than the plaintiffs by the 

investigation and she was capable of bringing suit.28 The Court stated that they would not 

"allow the use of taxpayer-citizen standing as a substitute for third-party standing."29 

Again, in Law Project for Psychiatric Rights, Inc. v. State,30 a plaintiff attempted to 

bring suit on behalf of a violation of the rights ofa third party. A non-profit public interest law 

firm filed suit in its own name against the State of Alaska seeking to establish constitutional 

direct interest in the proper use and allocation of tax receipts by the District" and therefore may challenge "the 
District's failure to abide by the competitive sealed bidding requirements in its procurement code"). Id. at 1035 
n. 19. 

24 Keller v. Fre~ch, 2050 P.3d 299 (Alaska 2009). 

25 The seven plaintiffs challenging subpoenas did not join in the appeal after their complaint was dismissed as a 
non-justiciable political question. Id. at 301. 

26 Id. at 302. (The Court further assumed, "without deciding, that an alleged violation of the fair and just 
treatment clause is a matter of public significance."). 

21 Id. 

2a Id. 

29 Id. at 304. (The Court also stated there is no precedent in Alaska to allow plaintiffs to assert the individual 
rights of potential or 'imaginary' third parties.) 

30 239 P.3d 1252 (Alaska 2010). 
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standards that. must be met before compelling minors to take psychotropic medications. 

LPPR claimed administering psychotropic medication to children without their consent 

constitutes involuntary medicating and "infringes upon [the children's] fundamental 

constitutional rights."31 Before the Alaska Supreme Court, LPPR conceded that the 

constitutional right it sought to establish was an individual right.32 The Court noted that 

"Keller is indistinguishable from the situation here."33 The Court concluded that "an individual 

(or group) directly affected by the State's administration of psychotropic drugs to minors 

would be the appropriate litigant."34 

In the current matter, the facts are more similar to Ruckle than to Keller or Law Project. 

The rights asserted to be violated are not individual rights but rather a citizen's right to 

challenge the potentially excessive state expenditures of public funds. There is no 

substitution of third party rights in this case. 

Each instance of taxpayer-citizen standing must be evaluated on a case by case 

basis. First, the value of the lease at issue is significant, implicating millions of dollars in state 

funds over the course of many years. The first measure of taxpayer-citizen standing seems 

unambiguous. The same holds true of the final measure, as ABI seems to be completely 

capable of competently advocating the position it has asserted. Plaintiff is represented by 

competent counsel who has vociferously presented plaintiff's position. 

The question of whether ABI is an appropriate plaintiff is the only measure of taxpayer­

citizen standing that requires further analysis by the Court. The Court is not aware of any 

other plaintiff who has brought suit on the same issue or is likely to bring suit. However, the 

existence of such potential plaintiffs seems undisputed. Not only are the parties to the lease 

more appropriate, but even alternative parties that were excluded from the hypothetical 

bidding process would have a more direct claim to challenge the lease as opposed to ABI. 

31 Id. at 1254. (It was noted before the Superior Court that "LPPR failed to 'identify a single individual who has 
been harmed by the alleged violations.'"). 

32 Id. at 1255. 

33 Id. ("LPPR seeks to establish a personal constitutional right on behalf of an unknown number of minors 
through citizen-taxpayer standing.") 

34 Id. at 1256. 
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However, just because a more appropriate plaintiff may exist does not require this 

Court to find that ABI is not an appropriate plaintiff.35 To hold matters of ·public concern in 

abeyance until a perfect plaintiff appears is at odds with the standard elucidated in Trustees 

for Alaska favoring "increased accessibility to judicial forums."36 ABI does not appear to be a 

"sham" plaintiff or an otherwise inappropriate plaintiff. This Court finds that ABI has an 

interest in this matter as a taxpayer-citizen. 

Misjoinder: 

Alaska Civil Rule 21 "allows a court to drop misjoined parties on motion of any party or 

of its own initiative at any stage of the action."37 This provision is "used by our courts to 

ensure that the real contestants in interest are before it."38 This provision can be used to 

dismiss a claim or sever it from the main action.39 

The gth Circuit has stated that a court, in its discretion, may sever the parties if the test 

from permissive joinder is not satisfied, so long as no substantial right will be prejudiced by 

the severance.40 Rule 20(a) of the Federal Rules of Civil Procedure "permits the joinder of 

plaintiffs in one action if: (1) the plaintiffs assert any right to relief arising out of the same 

transaction, occurrence, or series of transactions or occurrences; and (2) there are common 

questions of law or fact.''41 This is substantially similar to the language contained in Alaska's 

Civil Rule 20(a).42 

35 See Trustees for Alaska, 736 P.2d at 330. ("In our view, the mere possibility that the Attorney General may 
sue does not mean that appellants are inappropriate plaintiffs."). 

36 Id. at 327. 

37 Varilek v. City of Houston, 104 P.3d 849, 852 (Alaska 2004) (internal citations omitted). 

38 The First Nat'/ Bank of Anchorage v. Tom Zawodny., 602 P.2d 1254, 1254 (Alaska 1979); see also KOS v. 
Williams, 616 P.2d 868, 869 (Alaska 1980). 

39 See generally Aleut v. Rogers, 619 P.2d 472, 473-74 (Alaska 1980). 

4° Coughlin v. Rogers, 130 F.3d 1348, 1350 (9th Cir. 1997). 

41 Id. 

42 Alaska Civ. R. 20(a) states: "All persons may join in one action as plaintiffs if they assert any right to relief 
jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of 
transactions or occurrences and if any question of law or fact common to all these persons will arise in the 
action. All persons may be joined in one action as defendants if there is asserted against them jointly, severally, 
or in the alternative, any right to relief in respect of or arising out of the same transaction, occurrence, or series 
of transactions or occurrences and if any question of law or fact common to all of them will arise in the action. A 
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In the current matter, both ABl's Complaint43 and Amended Complaint44 fail to name 

any party other than LAA in Count One.45 ABI also alleges that both Count One and Count 

Two, the claimed damage sustained by ABl's building, arise out of the lease signed by LAA 

and defendant 716.46 It is not clear to this Court how the remaining defendants named in 

Count Two could be held liable for the claims in Count One. Thus, Count One should be 

severed from Count Two. Plaintiff shall file an amended complaint in this action as to the 

allegations in Count One. Plaintiff shall file a separate action, if desired, on the allegations in 

Count Two. The Court would waive the filing fee for the separate filing. 

RULING 

This Court finds that ABI has taxpayer-citizen standing required to bring the claims in 

Count One. Therefore, the Motions for Dismissal are DENIED. This Court further finds that 

the claims present in Count Two shall be SEVERED from the current matter and a new suit 

shall proceed separately. 

ENTERED this 20th day of August, 2015, in aAr·nn 

plaintiff or defendant need not be interested in obtaining or defending against all the relief demanded. Judgment 
may be given for one or more of the plaintiffs according to their respective rights to relief, and against one or 
more defendants according to their respective liabilities." 

43 17-22, March 31, 2015. 

44 17-22, June 8, 2015. 

45 Plaintiffs Opposition, page 9, June 12, 2015, does state that damages against defendant 716 are sought as 
part of Count One as well. 

46 Id. 
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• 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 
+1~ 

IPROPOSEDJ ORDER GRANTING 716 WEST FOURTH A VENUE, LLC'S 
REQUEST FOR RULING, OR IN THE ALTERNATIVE REQUEST FOR 

CLARIFICATION 

This Court, having reviewed 716 West Fourth Avenue, LLC's Request for 

Ruling, or in the Alternative Request for Clarification, and any oppositions and replies 

thereto, and being duly advised in the premises, hereby GRANTS the motion. 

716 is joined as a party for oral argument on August 18, 2015 @ 2:30 p.m. 

urt Judge 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foreg_oing was served D electronically D messenger D 
facsimile [Xj U.S. Mail on the Z~ day of July 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 9950 I 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING REQUEST FOR RULING, OR IN THE ALTERNATIVE REQUEST FOR 
CLARIFICATION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of2 
{ 10708·101-00280137; I} 
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S T;\l.E OF Jd .. /\St\/, 

TH!l':O DISHnCT 
IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

2-915 JUL 28 PM 3: 3? 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

1 ·I F' (~ ~ I ~ · 
l" •-· .... I\; \ • • • • • , . 

ALASKA BUILDING, INC., an Alaska ) 5y: ________ _ 
corporation, ) OEY ll TY •'I ;c n •• 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN- l 5-05969 Civil 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

716 WEST FOURTH A VENUE, LLC'S REQUEST FOR RULING, OR IN THE 
ALTERNATIVE, REQUEST FOR CLARIFICATION 

COMES NOW, Defendant, 716 West Fourth Avenue, and hereby requests that 

the court rule on whether 716 West Fourth Avenue, LLC ("716") will be participating 

as a party in the August 18, 2015 oral argument. 

Plaintiff requested oral argument on the Legislative Affairs Agency's Motion to 

Dismiss, or, in the Alternative, to Sever Claims. On June 24, 2015, the Court scheduled 

argument between these two parties for August 18, 2015. 1 716 moved similarly moved 

to dismiss on standing grounds and briefing on this issue is now complete. To date 

neither party has requested oral argument on this motion. In an order issued on July 17, 

2015, this Court granted 716's request for additional time to answer plaintiff's motion 

1 See Order dated 6/24115. 

( 10708-101--00279913;1} Page I of3 
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.. 
.. • 

for partial summary judgment (not extension), indicating that plaintiffs motion on that 

issue shall be held in abeyance until "8/18/18 - the date of oral argument on motion to 

dismiss" while simultaneously ruling that 716 had no obligation to respond if Count I 

was disposed due to Plaintiffs lack of standing.2 This ruling arguably infers that 716 

shall also be heard on the standing issue at the August 18, 2015 hearing if the court has 

not disposed of the case by then. 

In its sole discretion, and in the event that the Court does not intend to rule on the 

merits of716's motion to dismiss prior to August 18, 2015, 716 formally requests under 

Civil Rule 77(e)(2) that it be afforded status to participate in the August 18, 2015 oral 

argument on standing. 

DATED: (..}-.-J-~ - \5 

2 See order dated 7 /1 7115. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth A venue, LLC 

By: _ __,,LQ_u_~L ___ _ 
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

REQUEST FOR RULING, OR IN THE AL TERA TIVE, REQUEST FOR CLARIFICATION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of3 
{ 10708-101-00279913;1} 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the f<;>re_going was served D electronically D messenger 
D facsimile [gl U.S. Mail on the 2 ~ day of July 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

REQUEST FOR RULING, OR JN THE AL TERA TIVE, REQUEST FOR CLARIFJCA TJON 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, llC, et. al. 3AN-15-05969Civil 
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• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGg c. 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 

716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

~ r·-·, 

:JI ;':'""\ 

:J 
'\ 

Case No.: 3AN- l 5-05969 Civil 

+rV' 

N 
(fl 

_.._·: .. 
:r..: :.: ~ 
::-:.1:' 
C-jQ~~ 

-·-.' 
C'."l 

lJ J ·;_--.I 
-i· .._ 
;:.: :·.· 
.-- (ji ,, -·· ·-\:. 

' 

!PROPOSED) ORDER ACCEPTING CHANGE TO PAGE 3, FOOTNOTE 4 OF 
716'S NOTICE OF ERRATA AND CORRECTION TO ITS REQUEST FOR 

ADDITIONAL TIME TO ANSWER PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDMENT (NOT EXTENSION) 

Having considered 716 West Fourth Avenue, LLC's ("Defendant") Notice of 

Errata and Correction, and any opposition or reply thereto, This COURT, finds and 

ORDERS as follows: 

The proposed change to footnote 4 of paragraph 3 shall be ACCEPTED, and 

"Exhibit A" shall replace th ·nally filed page. 

DATED this 17bday of--+~---;-' 2015. 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile r.g:] U.S. Mail on the a5 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98l01 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:\~\_0~ 
Heidi Wyckoff 

(PROPOSED) ORDER ACCEPTING CHANGE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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• 
IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN- l 5-05969 Civil 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 
i'IC 

[PROPOSED] ORDER GRANTING 716'S REQUEST FOR ADDITIONAL TIME 
TO ANSWER PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDMENT 

(NOT EXTENSION) 

716 West Fourth Avenue, LLC's ("Defendant") Request for Additional Time to 

Answer Plaintiffs Motion for Partial Summary Judgment (Not xte sion) is 

'8" 1i 

obligation to respond to Plaintiffs motion should the court dispose of Count I due to 

Plaintiffs lack of standing. 

110708-101-00274056; 11 Page I of2 
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• • 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile KJ U.S. Mail on the J3 day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING REQUEST FOR ADDITIONAL TIME 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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.......... 
' 

LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET. SUITE 208 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7888 

{)(\ FACSIMILE 

- ~- (907) 274-9493 

.c. 

. ' 

.i_,_,--~/_~-fD -
IN THE SUPERIOR COURT FOR THE STATE OF Aft(t\sJ0,\:~c;~SK1; 

THIRD JUDICIAL DISTRICT, AT ANCHQM5t}( ~ " i: IC T 

L~· - L -2 Al-if/: 14 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, et al., 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

vi I' ::;:i u ,. 
- - "f I / '°'/ · •I I!/ ['r,, .• 

/'·) \,. . - u lfff /' ,~ .. 
~ J • • w 

~--•. r :'"')!! r\=------
. ' r:-1 1--;0--;----

REQUEST FOR ORAL ARGUMENT 
(Motion for Partial Summary Judgment) 

Plaintiff, Alaska Building, Inc., requests oral argument on Plaintiff's Motion for 

Partial Summary Judgment (Not Extension), filed June 12, 2015, the granting of which is 

non-discretionary under Civil Rule 77(e)(2). 

Dated July ·z_.-, 20150 f(()m_'---~=-----------1/t
7 

/t S 7JLJ7~ es B. Gottstein, ABA # 7811100 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 
Cuddy, Jeffrey W. Robinson/Eva R. Gardner, Blake Call, Mark Scheer, Daniel T. Quinn, 
and Cynthia L. Ducey. 
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IN THE SUPERIOR COURT FOR THE STATE OF Ai!,IAS.ru&.rn:c1 

THIRD JUDICIAL DISTRICT AT ANCHd~elf!. 15 PM I: 13 
CLc:Rr; rn1M __ cou~:1:; 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

Case No.: 3AN-15-05969 Civil 

REPLY TO ABl'S OPPOSITION TO 716 WEST 
FOURTH A VENUE, LLC'S MOTION TO DISMISS COUNT I 

716 West Fourth Avenue, LLC ("716") files this reply to Plaintiffs Opposition 

to 716's Motion to Dismiss Count I. As explained in 716's Motion to Dismiss and 

reiterated below, Plaintiff ("ABI") has no interest-injury standing because it has not 

been harmed by the lease at issue. Nor does ABI have citizen-taxpayer standing, as it is 

not the appropriate plaintiff to litigate the legality of the lease. 

I. Plaintiff Does not have Interest-Injury Standing for Count I. 

ABI argues its standing to sue under Count I arises from ( 1) its ability to sue for 

Count II related construction claims, and (2) ABI's "separate interest in its claim for 

I 0% of any savings arising from a declaration that the LIO Lease is illegal under AS 

{ I 0708--101--00277749;2} Page I of9 
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36.30.083(a)."1 Neither claim has any merit. 

As the Supreme Court of Alaska held in Keller v. French, a plaintiff lacks 

interest-injury standing when it alleges no plausible injury to its own interests.2 In order 

to have standing, a Plaintiff must have "an interest which is adversely affected by the 

complained-of conduct."3 ABI has thus far made generic arguments about "obvious 

corruption,"4 but has stated absolutely no plausible injury to its own interests by virtue 

of the lease agreement between 716 and the Agency. 

First, the exhibit ABI attached to its opposition, an email (including attachments) 

dated January 23, 2015, evidences that ABI believes it was adversely affected not by the 

lease but rather by the "demolition and reconstruction project."5 ABI complains of 

"substantial damage" including structural degradation to its building "as a result of [the 

demolition and reconstruction] project."6 ABI cites an engineer who estimated that the 

physical damage to the Alaska building was approximately $250,000.7 ABI's exhibit 

also includes a summary of the alleged damage to the Alaska Building during the 

"Demolition and Reconstruction" project, as well as pictures demonstrating the alleged 

1 See Plaintiffs Opposition to 716 LLC's Motion to Dismiss Count 1 at 2. 
2 205 P.3d 299, 305 (Alaska 2009). 
3 Id. at 304 (quoting Alaska for a Common Language, Inc. v. Kritz, 3 P.3d 906, 
915 (Alaska 2000)). 
4 See Plaintiffs Opposition to 716 LLC's Motion to Dismiss Count 1 at 5. 
5 See Plaintiffs Opposition to 716 LLC's Motion to Dismiss Count 1 Exhibit l; 
3-25. 
6 Id. 
7 Id. 

REPLY TO OPPOSITION OF 716'5 MOTION TO STAY DISCOVERY OF COUNT I 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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damage.8 

Any alleged damage to ABl's building would have been caused by the actual 

construction process; not from the lease between 716 and the Agency. Any argument 

advanced by ABI that the lease itself caused the alleged damage is nonsensical. Yet, 

ABI asks this court to bootstrap its ability to sue on construction related negligence 

claims in Count II into a cause of action to sue regarding the propriety of the lease in 

Count I. This is not allowed under Alaska law, as explained below. 

Alaska uses the substantial factor test to determine causation m negligence 

actions.9 The test has been described as follows: 

[T]he elements of proximate cause: [n]egligent conduct may be found to 
be the 'legal cause' of harm if the negligent act 'was more likely than not 
a substantial factor in bringing about [the] injury'. ... 
Normally, in order to satisfy the substantial factor test it must be shown 
both that the accident would not have happened 'but for' the defendant's 
negligence and that the negligent act was so important in bringing about 
the injury that reasonable men would regard it as a cause and attach 
responsibility to it. ' 0 

There is absolutely no causal link between the lease extension and the alleged 

negligent conduct in the Count II construction claims. Once again, ABI has 

neglected to articulate any recognizable harm from the alleged illegality of the 

lease. ABI's right to sue under Count II, where it has arguably alleged an 

8 Id. at 3-25 . 
9 Osborne v. Russell, 669 P.2d 550, 555 (Alaska 1983). 
10 Gonzales v. Krueger, 799 P.2d 1318, 1320 (Alaska1990)(citations omitted); 
see also Alaska Civil Pattern Jury Instruction 3.07 (comments section). 

REPLY TO OPPOSITION OF 716'S MOTION TO STAY DISCOVERY OF COUNT I 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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"identifiable trifle" with respect to the construction claim, does not entitle it to 

sue on another count under which it fails to state an actual injury. 

ABI's request for a windfall, which it describes as "10% of any savings" arising 

from the court's declaration that the lease is "illegal," is also not "a sufficient interest" 

to confer standing. 11 Standing is a "rule of judicial self-restraint", and fundamentally 

requires adversity .12 Count I is an undisguised attempt by ABI to engage this court in 

the judicial creation of a private whistle blower action with the goal of obtaining a large 

damages award. ABI has never alleged that it should be compensated for any alleged 

injury to its interests stemming from the lease, because there are no identifiable injuries 

to its interests. In the absence of an actual injury caused by the alleged illegality of the 

lease, Plaintiff does not have interest-injury standing to litigate Count I. 

II. ABI does not have Citizen-Taxpayer Standing to litigate Count I. 

ABI incorrectly asserts that 716 has conceded that this case presents a matter of 

public significance. 13 In Trustees for Alaska v. State, the Alaska Supreme Court held 

that the case was one of public significance in that if the plaintiffs prevailed, the State 

would have to change its entire method of making state land available for mining. 14 The 

plaintiffs, a coalition of environmental, Native, and fishing groups challenged the 

11 See Plaintiffs Opposition to 716 LLC's Motion to Dismiss Count I at 2. 
12 Trustees for Alaska v. State, 736 P.2d 324, 327 (Alaska 1987)(intemal 
~uotations omitted). 
1 See Plaintiffs Opposition to 716 LLC's Motion to Dismiss Count I. 
14 Trustees/or Alaska v. State, 736 P.2d 324 at 329. 

REPLY TO OPPOSITION OF 716'S MOTION TO STAY DISCOVERY OF COUNT I 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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State's then-existing mineral leasing system, which potentially affected approximately 

50,000 existing mining claims. 15 Because the State was at risk of forfeiting extensive 

areas of state land to the federal government, it conceded public significance. 16 

Contrary to the plaintiffs in Trustees, here ABI has argued that the matter is of 

public significance because "corruption" motivated the execution of the lease: 

That, as a result of corruption, the LIO Lease violates AS 36.30.083(a)'s 
requirements . . . addressing the corruption is a matter of public 
significance. The culture of corruption in state politics, represented by the 
participation in the corruption and acquiescence of those who should not 
have allowed it, is a matter of great public significance. 17 

ABI's inability to specify how 716 engaged in the unspecified acts of "corruption" it 

alleges were committed during the procurement process is fatal to its case against 716. 

ABI has failed to identify what it means by "corruption" and to specifically assert how 

716 is in anyway involved in the Legislative Council's decisions to authorize the lease 

extension under AS 36.30.083. ABI has never suggested that 716 usurped the 

Legislature's authority to negotiate lease extensions, interfered with the lease process, 

or otherwise acted inappropriately in any way, shape or form. Instead, ABI's gripe is 

not against 716, the private landlord of the Legislative Information Office, but rather 

against unnamed "state officials" it believes are "ignoring the corruption." 18 These 

accusations do not provide the Court with sufficient subject matter jurisdiction over 

15 Id. 
16 Id. 
17 Id. at 3. 
18 See Plaintiffs Opposition to 716 LLC's Motion to Dismiss Count 1 at 5. 

REPLY TO OPPOSITION OF 716'S MOTION TO STAY DISCOVERY OF COUNT I 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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ABI's claim. 

Irrespective of whether the case is of public significance, ABI has failed to show 

itself to be an appropriate plaintiff to file suit, as required to establish citizen-taxpayer 

standing. 19 ABI has not contended that an actual disappointed hypothetical bidder or 

any other potential plaintiff would be somehow limited in their ability to sue regarding 

the lease, but rather that "no other suit has been filed by anyone else."20 In Keller v. 

French, the Alaska Supreme Court rejected this exact argument: "[t]hat individuals who 

are more directly affected have chosen not to sue despite their ability to do so does not 

confer citizen-taxpayer standing on an inappropriate plaintiff."21 

The Keller Court compared other potential parties' claims with those of the 

actual Keller plaintiffs in order to establish "how indirectly, if at all" the investigation in 

question affected the Keller plaintiffs.22 There, the plaintiffs filed suit under the fair and 

just treatment clause in an action to enforce the constitution's protection.23 The fair and 

just treatment clause of the state constitution was written to avoid certain excesses of 

abusive legislative and executive investigations, including "vilification, character 

assassination, and an intimation of guilt by association."24 The Keller Court identified 

possible appropriate plaintiffs, namely people who would be harmed by an investigation 

19 Keller v. French, 205 P.3d 299, 303 (Alaska 2009). 
20 See Plaintiffs Opposition to 716 LLC's Motion to Dismiss Count I at 5. 
21 Keller v. French, 205 P.3d at 303 . 
22 Id. at 303-304. 
23 Id. at 304. 
24 Jd. 

REPLY TO OPPOSITION OF 716'SMOTION TOSTAYDISCOVERYOFCOUNTI 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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that was not "fair and just." The Court then opined, "[b ]ut there is no indication the 

Keller plaintiffs might personally be exposed to any such abuses of legislative power; 

they do not claim that they were potential witnesses or investigative targets, or that the 

investigation would somehow implicate them in Monegan's dismissal."25 Based on its 

analysis, the Court rejected the plaintiffs' claim of citizen-taxpayer standing. 

Like the Keller plaintiffs, ABI seeks to have the Court "confer citizen-taxpayer 

standing on an inappropriate plaintiff."26 Despite being given numerous opportunities 

to identify how it was affected by the Agency's determination to extend its lease under 

AS 36.30.083, ABI has failed to do so. ABI has never indicated, because it would be 

untruthful for it to do so, that ABI would have competitively bid upon the lease had the 

Agency decided to open up the lease for competitive bidding. Nor has ABI identified 

what "obvious corruption" it perceives, how the procurement process affects its own 

interests, or a compelling rationale supporting why ABI is an appropriate plaintiff to 

bring suit on Claim I. ABI's invitation to the Attorney General "or anyone else for that 

matter" to bring suit in exchange for dismissing its own claim does not cure ABI's 

inappropriateness as a plaintiff. As repeatedly pointed out by 716, neither the proximity 

of the Anchorage Building to the LIO or ABI's decision to bring forth unrelated 

construction claims (Count II) suffices to afford citizen-taxpayer status as to Count I. 

25 Keller v. French, 205 P.3d 299, 304 (Alaska 2009). 
26 Id. at 303. 

REPLY TO OPPOSITION OF 7 I 6's MOTION To STAY DISCOVERY OF COUNT I 
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III. Conclusion. 

Count I should be dismissed in its entirety as ABI has failed to establish either 

interest-injury or citizen-taxpayer standing. Moreover, as explained supra, 716 had no 

involvement in the Agency's internal procurement procedure process and continues to 

remain wholly uninvolved with matters relating to AS 36.30.083(a). 716 therefore 

respectfully asks this Court dismiss Count I and vacate oral argument on this matter, 

rather than allow ABI yet another opportunity to repeat the same arguments over and 

over again. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:_,_J_fA4l-__ --___ _ 
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

REPLY TO OPPOSITION OF 716's MOTION To STAY DISCOVERY OF COUNT I 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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CERTIFICATE OF SERVICE 

I certif·.~hat a copy of the fore~ing was served D electronically D messenger 
D facsimile kXfU.S. Mail on the /):..--day of July 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

REPLY TO OPPOSITION OF 716'S MOTION TO STAY DISCOVERY OF COUNT I 
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fil8d in the Trial Courts 
SOOFO~llA~A.~Dl''ll~. 

JUL 10 2015 

IN THE SUPERIOR COURT FOR THE STATE OFBvA~~cauitar..11y .. 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: JAN-15-05969 Civil 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

) 
Defendants. ) 

•& 
REPLY TO PLAINTIFF'S OPPOSITION TO MOTION TO ST A Y · 

PROCEEDINGS1 

716.West Fourth Avenue, LLC ("716") previously joined the Legislative Affairs 

Agency ("LAA") Motion to Stay Proceeding. Having reviewed LAA's. Reply in 

support of Motion to Stay Proceedings, 716 agrees with the arguments set forth within 

that pleading and adopts and incorporates them in full to the extent they are not contrary 

to 716's Motion to Dismiss.2 

A stay of proceedings while the Court addresses the threshold issue of standing 

will promote judicial economy and avoid the parties . from engaging in needless 

litigation. As emphasized in 716's Motion to Stay Discovery and Rule 57(f) Request, 

1 716 filed a request on June 30, 2015 to Extend Deadline for Responding to Motions. 
The Court denied expedited consideration on July 2, 2015, but the underlying extension request 
remains pending. 

2See Reply in Support of Motion to Stay Proceedings at 4 (7i6 does challenge ABI's 
competency to bring forth its suit). · 
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' 

ABI cannot show how a stay in proceedings pending resolution of the standing issue 

will cause it undue prejudice. The Court should grant a stay of proceedings in this 

matter until the issue of standing is decided. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: 
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

REPLY TO PLAINTIFF'S OPPOSITION TO MOTION TO ST A Y PROCEEDINGS 
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CERTIFICATE OF SERVICE 
/~ 

I certify that a copy of the foregoing was served via 0 hand~delivery 0 facsimile .S. Mail on the/O day 
of July 2015, on: · · 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
·Anchorage, AK 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 9810 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, AK 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 9950 I 

. . 
REPLY TO PLAINTIFF'S OPPOSITION TO MOTION TO ST A Y PROCEEDINGS 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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Clelt of Ille Tlid Couns 

IN THE SUPERIOR COURT FOR THE STATE OF AfASKA 0epui. 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
VS. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

) 
Defendants. ) 

tOo 
REPLY TO PLAINTIFF'S OPPOSITION TO 716 WEST 

FOURTH A VENUE, LLC'S MOTION TO STAY DISCOVERY OF COUNT I 

ABI asserts that "716's Discovery Motion is confusing because on June 17, 2015, 

this Court granted a 45 day of discovery [sic] as to Count One pursuant to the motion of 

defendant Legislative Affairs Agency (Discovery Stay Order)."1 The Court did grant a 

stay of discovery with respect to the Legislative Affairs Agency's ("LAA ") motion. 716 

was not a joined party to that motion. Therefore, this Court has never ruled on whether 

discovery relating to Count I of ABl's suit should be stayed with respect to 716. 

ABI "objects to 716's Discovery Stay Motion on the same grounds as itsJurie 8, 

2015, Plaintiffs Opposition to Legislative Affairs Agency's Motion to Stay Discovery."2 

The Court already found ABI's reasoning to be unpersuasive, as exhibited by its June 

1 Plaintiff Opposition to 716's Motion to Stay Discovery of Count I at 1. 
2 Id. at 2. 
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17 Order Granting Defendant Legislative Affairs Agency's Motion to Stay Discovery. 

716's requested stay of discovery is even more compelling now, in light of the post-

June 17th briefing surrounding ABI's lack of standing and LAA and 716's subsequent 

requests to stay proceedings. 

716's previously stated reasons for staying discovery, as well as the reasons cited 

in the June 17th Order, including but not limited to, the pending dispositive standing 

disputes, the pending motion to stay proceeding, and the timeliness of this stay request 

all weigh in favor of granting 716 a stay of discovery as to Count I until the Motion to 

Dismiss Count I is decided. 

DATED: 7 jft> /IC 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: __ ~-----­
_c. Jeffrey W. Robinson 
l"'~ Alaska Bar No. 0805038 

REPLY TO PLAINTIFF'S OPPOSITION TO 716 WEST FOURTH AVENUE, LLC'S MOTION TO STAY 
DISCOVERY OF COUNT I 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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CERTIFICATE OF SERVICE <IA 
I certify that a copy of the foregoing was served via 0 hand-delivery 0 facsimile~ U.S. Mail on the£ day 
of July 2015, on: ~ 
James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 9810 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, AK 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

By: 

REPLY TO PLAINTIFF'S OPPOSITION TO 716 WEST FOURTH AVENUE, LLC'S MOTION TO STAY 
DISCOVERY OF COUNT I 
Alaska Building, Inc. vs. 716 West FourthAvenue, llC, et. al. 3ANc 15-05969Civil 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD ruDICIAL DISTRICT AT ANCHORAGE FiledintlleliiaiCouns 

ALASKA BUILDING, INC., an Alaska ) . 
corporation, . ) 

) 
Plaintiffs, ) · 

) 
VS. ) 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

SIJITF 0" 41 A!ll<A ""''"" ""'Tl~fCl 

JUL 10 2015 

Case No.: JAN-15-05969 Civil 

REPLY TO PLAINTIFF'S OPPOSITION TO 716 WEST 
FOURTH A VENUE, LLC'S CIVIL RULE 56(0 REQUEST FOR 

ADDITIONAL TIME TO ANSWER PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT (NOT EXTENSION) 

Plaintiff Alaska Building, Inc. ("ABI") filed its Motion for Partial Summary 

Judgment a mere four days after its Amended Complaint was filed. As no meaningful 

discovery had yet occurred on the claims at issue, Defendant 716 West Fourth Avenue, 

LLC ("716") requested that this Court grant a routine Rule 56(f) continuance. ABI 

opposed 716's request on three grounds: (I) 716 allegedly failed to provide any reason 

justifying its Rule 56(f) request, (2) ABI believes 716 should be able to produce any 

facts related to the Motion for Partial Summary Judgment without a continuance, and 

(3) the State of Alaska would be prejudiced by an extension. Yet ABI's arguments 

suffer from a fatal flaw: they presume that ABI's preferred version of the facts.-· a 

(10708-101--00276461 ;7} Page I of 10 

000698



~ Ill ,., 
z M 

CJ) 

0 
0 " 0 " M _M 

V'l w 0,...: 

~ 
t~o 
:> Cl' Cl' 
Ill Cl' 

"' .,; < ~ 

~ 
a:~~LL 
~ ~ '.5 
~<(<(. 
< I W 

~ 
...Jb;"-< ,., 

I- a: ,., 
"' 0 "'" 

J ~ 0 "° z " 
a'.) " <( "! M. r-. 

I M 0 - Cl' 

V'l -' 

<'. 
w 
I-

version unsupported by any evidence, and which has not been verified in discovery-is 

correct. As explained below, many of ABI's factual assumptions are already in dispute, 

and many more are subject to challenge through the discovery process. In light of this, 

entering judgment against 716 before formal discovery has even begun would be a 

violation of716's due process right to explore its claims and defenses in discovery. 

I. DISCUSSION. 

The Alaska Supreme Court has explained the purpose of Rule 56(f): 

Our civil rules contemplate that dismissal motions will be filed early in 
litigation because they generally are decided on the pleadings; indeed, to 
expedite the resolution of litigation some dismissal motions may be filed 
before a pleading. Summary judgment motions, on the other hand, may 
require that parties spend considerable time and effort discovering and 
developing facts necessary for a full presentation[.]' 

For that reason, the Court has "repeatedly held that requests made under Rule 56(f) 

should be granted freely because Rule 56(f) provides a safeguard against premature 

grants of summary judgment."2 

ABI's request for partial summary judgment is irredeemably premature. Not 

only has 716 filed dispositive motions on ABI's lack of standing, with accompanying 

requests to stay proceedings and discovery, but 716 is diligently involved in the 

discovery process surrounding Count II, the construction count. The complexity of the 

legal and factual issues, the importance of the topic of litigation, arid the numerous 

parties to this matter are all additional important reasons justifying a Rule 56(f) request. 

1 Mitchell v. Teck Cominco Alaska Inc., I 93 P.3d 75 I, 758 (Alaska 2008). 
2 Id. at 758 (emphasis added) (internal quotation marks and citations omitted). 

REPLY TO OPPOSITION OF 7 I 6'S CIVIL RULE 56(f) REQUEST FOR ADDITIONAL TIME 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- I 5-05969Civil 
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Moreover, merely requesting a Rule 56(f) continuance does not require 716 to pre-

litigate its opposition to any summary judgment motion, despite ABI's attempts to get 

the parties to do just that.3 

A. 716 has articulated numerous adequate reasons justifying its Rule 
56(t) request. 

ABI argues 716 has not provided sufficient reasoning for why it is requesting 

relief under Rule 56(f). This is not the case. 716's Affidavit, filed with its initial 

motion, explains with specificity numerous reasons supporting its request. 716 once 

again addresses these points and responds to the additional points raised by ABI in its 

Opposition. 

First, numerous material facts are clearly in dispute. ABI's Motion. for Partial 

Summary Judgment is premised on the "legal conclusion that the lease for the new 

Anchorage Legislative Information Office (LIO Lease) does not extend a real property 

lease and is therefore illegal under AS 36.30.083(a)."4 ABl's argument is founded on 

four "facts" that it claims "cannot be genuinely disputed."5 However, these four "facts" 

are nothing more than ABI' s interpretation of provisions cherry-picked from a lengthy, 

complex real property lease presented in isolation. To support them, ABI relies solely 

on the affidavit of James Gottstein. Under Alaska law, the self-serving affidavit 

testimony of a party to a contract, prepared during litigation, is not probative evidence 

3 See Munn v. Bristol Bay Housing Authority, 777 P.2d 188, 193-4 (Alaska l 989)(Rule 
56(t) affidavits not required to contain evidentiary facts going to merits of the case). 

4 ABl's Opp. to 716's Rule 56(t) Request at 2-3. 
5 Id. at 3. 

REPLY TO OPPOSITION OF 716'S CIVIL RULE 56(f) REQUEST FOR ADDITIONAL TIME 
Alaska Building, Inc. vs, 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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of the meaning of contract tenns; it follows that the self-serving affidavit testimony of a 

litigant who was not a party to the contract would be even less probative. 6 Mr. 

Gottstein's conclusory affidavit testimony on the "undisputed facts" is not evidence that 

can be relied on by the Court on summary judgment. 

Even if Mr. Gottstein 's affidavit did constitute reliable evidence, it would not 

prevent ABl's "facts" from being very much in dispute. For example, ABI's assertion 

that the agreement called for a "new office building" rather than a remodel is contested 

by 716.7 716's pleadings characterize the agreement as an expansion and renovation (or 

"remodel") of the LIO, in accordance with the tenns of the lease at issue.8 ABI's 

Opposition is laden with other genuinely disputed factual issues connected to what it 

refers to as the "not extension" issue.9 Even ABI's own pleadings and briefing place 

some of its "undisputed facts" in dispute, 10 and ABI has expressly admitted that factual 

6 Peterson v. Wirum, 625 P .2d 866, 870 (Alaska 1981 ). 
7 See ABl's Opp. to 716's Rule 56(f) Request at 3. 
8 716's Answer to Comp!. at 3, ~14; 716's Answer to Am. Comp!. at 3, ~14; see Aff. in 
Support of Pl.'s Mot. for Partial S.J. ("Plaintiff's Aff.") (Ex. 1 at 1and49). 
9 See Opp. to 716 LLC Rule 56(f) Request at 6, FN 4. For instance, ABI claims that 

"(i]t was far more expensive to demolish the old Anchorage Legislative Information Office 
Building and the Anchor Pub and then construct a new building on the site than it would have 
been to just construct a new building," but offers no proof to back up such a claim. ABI 
likewise never establishes with specificity how the terms of the Lease Extension differ so 
drastically from the original lease as to prevent it from being an extension, as ABI asserts. 

10 Plaintiff asks this court to find that the lease violates· AS 36.30.083(a) because it 
"does not extend a real property lease," see Pl.' s Proposed Order Granting Mot. for Partial S .J ., 
yet at the same time admits that whether rent paid by the Agency is proper under that statute "is 
a factual issue, unlikely to be resolvable on summary judgment." Plaintiffs Mem. in Support 
of Mot. for Partial S.J. at 2. Indeed, Plaintiff's claim that the rental rate "is at least twice the 
market rental value" is not only disputed, but wholly unfounded: to. date, it has not been 
supported by any appraisal or other documentary evidence. See Amended Complaint ~ 21 

REPLY TO OPPOSITION OF 716'S CIVIL RULE 56(f) REQUEST FOR ADDITIONAL TIME 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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issues surround the lease agreement in this case. 11 

The factual disagreements between the parties are both numerous and material, 

rendering summary judgment at this time inappropriate. 

Second, summary judgment at this stage would be premature. ABI filed its 

Amended Complaint on June 8, 2015 and its partial summary judgment motion on June 

12-a mere four days later. The purpose of discovery is to allow parties the opportunity 

to explore the strengths and weaknesses of their respective claims and defenses, and to 

enable the Court to render a decision on a full and fair record. Yet ABI is asking this 

Court to forego the entire discovery process and enter judgment based solely on the 

unproven allegations in ABI's complaint. 

Although ABI asserts that 716's motion for Rule 56(f) relief "essentially seeks 

permission to be dilatory[,]" 716 has requested nothing of the sort. 12 716 merely seeks 

to exercise its due process right-granted by the Civil Rules-to explore and challenge 

ABI's claims through the rule-mandated discovery process. The discovery period has 

only just begun; there are over 11 months remaining before it closes. 13 716 is not aware 

of any rule or precedent that requires a party to complete discovery 11 months early, on 

penalty of having judgment entered against it. Rather, parties are entitled to use the full 

discovery period to explore their defenses and collect evidence . 

11 See Plaintiff's Mem.in Support of Mot. for Partial S.J. at 2. 
12 See Plaintiff's Opp. at 6, FN 3. 
13 According to the Routine Pretrial Order, dated May 21, 2015, expert discovery is not 

set to conclude until June 20, 2016. 

REPLY TO OPPOSITION OF 716's CIVIL RULE 56(f) REQUEST FOR ADDITIONAL TIME 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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Third, extensive Alaska case law supports 716's request. Even ABI cites 

numerous cases that support 716's motion. In Hymes v. Deramus, a prose litigant and 

his wife sued the Department of Corrections. 14 The defendants moved for summary 

judgment six months later and included an affidavit from an expert. The trial court gave 

the plaintiffs a month to supplement their opposition with an expert medical affidavit. 

The Supreme Court found that this was not likely enough time given that the pro se 

litigant was incarcerated. 15 In Gamble v. Northshore Partnership, the plaintiffs sued 

Northshore for reformation of a recorded easement in January of 1993. 16 Northshore 

moved for summary judgment six days before the close of discovery and one and· one-

half months before trial. 17 The Gambles were denied Rule 56(f) relief, and the Supreme 

Court reversed, concluding that the plaintiffs made an unambiguous request for a 

continuance with which to undertake additional discovery and that the_request was 

warranted. 18 Comparatively, ABI filed for summary judgment relief four days after 

filing the amended complaint and before discovery even formally began. 716, and 

evidently ABI, is unaware of any case where such a motion was granted. 

Extensive material facts are in dispute; 716 has a due process right to conduct 

discovery before having judgment summarily.· entered against it; and . Alaska law 

14 Hymes v. Deramus, 119 P.3d 963 (Alaska 2005). 
15 Id. at 967-68. 
16 Gamble v. Northshore Partnership, 907 P.2d 477, 480 (Alaska 19S5). 
i1 Id. 
18 Id. at 486. 

REPLY TO OPPOSITION OF 7 I 6'S CIVIL RULE 56(!) REQUEST FOR ADDITIONAL TIME 
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supports holding summary judgment motions in abeyance under Rule 56(f) while 

discovery runs its course. These reasons alone justify 716's motion. 

B. 716 Does Not Have All Facts "Readily at Hand" and Intends to 
Pursue Substantial Discovery from the Agency. 

716 cannot prepare a defense to ABI's Motion for Partial Summary Judgment 

without discovery. Without any supporting documentation or citation to evidence in the 

record, ABI asserts this Court should be "extremely skeptical" about a genuine material 

factual issue emerging. 19 ABI's claims raise a multitude of issues ranging from the 

specific lease agreement at issue to the construction processes used to Alaska's 

procurement process. Every one of these issues requires discovery. Below, 716 details 

the scope and nature of some of the information that requires discovery, and which is 

material to the issues in ABI's summary judgment motion. 

ABI continually asserts that the lease violated AS 36.30.083(a), but has, to date, 

ignored parts of the actual procurement process. In other pleadings, 716 has pointed out 

that the legislative council publishes its own procedures governing procurement.20 

ABI argues in its Opposition that 716 should be able to produce any facts related 

to the Motion for Partial Summary Judgment without a continuance. Unsurprisingly, 

information available to the Agency-a government entity-is not equally accessible to 

19 Plaintiffs Opp. at 5. ABI's reliance on Munn. v. Bristol Bay Housing Authority is 
misplaced: far from supporting ABI's position, that case expressly states that "Courts even 
have allowed parties with no clear idea of what specific facts they hope to obtain to overcome a 
summary judgment motion, at least temporarily," under Rule 56(f). Munn, 777 P.2d at 193 
(emphasis added). · 

20 See 716's Motion to Dismiss Count I at 10; see also AS 36.30.102. 

REPLY TO OPPOSITION OF 716'S CIVIL RULE 56(f) REQUEST FOR ADDITIONAL TIME 
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716, a private landlord. Discovery is necessary for 716 to obtain relevant infonnation 

regarding-among other facts-the Agency's complex internal procurement process.21 

If the court refuses to dismiss Count I of ABl's suit on standing grounds, discovery on 

the Agency's internal procurement process will be necessary. Presumably this 

infonnation would include appraisals that were done in compliance with AS 

36.30.080(a) or other relevant provisions of the Alaska Legislative Procurement 

Procedures. Certainly, the facts supporting the Agency's written detennination that the 

lease could be materially modified to incorporate the immediately adjacent property 

without procurement of a new lease are relevant discovery. 22 Those facts are not 

available to 716 at this time. 

As a matter of due process, 716 is entitled to conduct the discovery allowed by 

the Civil Rules, and under the timeframe provided by the Court's scheduling order. 

C. ABl's Allegation Regarding Prejudice to the State Is a Red Herring. 

ABI has been unable to say how it would be prejudiced by allowing the 

discovery period to run its course. Instead, it argues that any delay in considering the 

Motion for Partial Summary Judgment "will almost certainly prejudice the State of 

Alaska."23 This claim is apparently based on ABI's unsupported assertion that "716, 

LLC is not likely to be able to pay back the rent it has improperly received."24 But, ABI 

21 See Alaska Stat. Ann. § 36.30.020. 
22 See LAA 's Opp. To Plaintiff's Mtn. for Partial Summary Judgment (Not Extension) at 3. 

23 Plaintiff's Opp. to 716 LLC Rule 56(f) Request at 6. 
24 See Mem. in Support of Mtn. for Partial S.J. (Not Extension). 

REPLY TO OPPOSITION OF 716's CIVIL RULE 56(f) REQUEST FOR ADDITIONAL TIME 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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is not an advocate for the State of Alaska. ABI has not been chosen to bring forward 

this claim on behalf of the State. The State has separate representation adverse to ABI. 

Once again, ABI is unable to articulate why it is an appropriate plaintiff to bring this 

suit or how its interests have been adversely affected by the lease. 25 

II. CONCLUSION. 

In light of the foregoing, 716 respectfully requests the Court grant its request for 

a Rule 56(f) continuance.26 

716 further respectfully submits that oral argument on the Motion for Partial 

Summary Judgment (as requested by ABI) would be a senseless exercise at this time. 

The evidentiary record is currently inadequate to support any ruling on the merits of that 

motion. The statements of counsel at oral argument will not be able to supplement the 

record, because the arguments of counsel are not evidence. As there is no conceivable 

utility to oral argument, 716 requests that oral argument on the underlying motion 

similarly be held in abeyance until the record is ripe for decision on the merits. 

25 Instead of describing any actual prejudice to its own interests, ABI makes wild 
speculations about 716's financial health, including the motivation for the formation of 716's 
corporate structure, and promulgates a new damages theory whereby 716 should now be held 
"liable for all of the rent paid to it under the LIO lease." Id. Again, it appears that ABI's sole 
purpose in participating in this litigation is to seek a personal windfall. 

26 In the alternative, to maintain an orderly docket, the Court could deny ABI's Motion 
for Partial Summary Judgment without prejudice to refiling after the close of discovery. See 
Civil Rule 56(f). (" ... the court may refuse the application for judgment or may order a 
continuance ... "). 

REPLY TO OPPOSITION OF 7 I 6's CIVIL RULE 56(f) REQUEST FOR ADDITIONAL TIME 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: 7 }Jo}/~ 
, I By: tt>~ 

"f>«?.. Jeffrey W. Robinson 
Alaska Bar No. 0805038 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served via D hand-delivery D facsimile iv( U.S. Mail on the ~y 
of July 2015, on: )"\. 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 9810 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, AK 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 9950 I 

REPLY TO OPPOSITION OF 716's CIVIL RULE 56(!) REQUEST FOR ADDITIONAL TIME 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

( 10708-1. 01-00276461;7} 
Page IO of IO· 

000707



• • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

CJ -, ,-
5 I 0 L Street, Suite 500 :~'I -n· :.-..::. 

Anchorage, AK 99501 ,._ i 
Telephone: (907) 277-I 900 -~\ 
Facsimile: (907) 277-I 920 ,-.i 
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Attorneys for Defendant 
l 

LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
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_, 
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ALASKA BUILDING, INC., an Alaskan 
corporation, 

Case No.: 3AN-15-05969CI 

Plaintiff, 

V. 

7 I 6 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 
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LEGISLATIVE AFFAIRS AGENCY'S REQUEST FOR ORAL ARGUMENT 
(Motion to Stay Proceedings) 

COMES NOW Defendant Legislative Affairs Agency, Inc., (the "Agency") by and 

through its undersigned counsel, and respectfully requests oral argument on its Motion to Stay 

Proceedings filed on June 15, 2015. The Agency brings this request for oral argument under 

Rule 77( e) of the Alaska Rules of Civil Procedure. 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY PROCEEDINGS 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE. LLC, et al., Case No. 3AN- I 5-05969CI 
Page I of3 
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• 
Currently, oral argument for the Agency's Motion to Dismiss or, in the 

Alternative, to Sever Claims, is scheduled for August 18, 2015, at 2:30 p.m. Argument is 

scheduled for one hour. Plaintiff Alaska Building, Inc., requested oral argument on its 

Motion for Summary Judgment, but no hearing has been set. 

DATED: July 10, 2015. 

STOEL RIVES LLP 

By: 
J~f KEVIN CUDDY 
if (Alaska Bar #0810062) 

Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on July 10, 20 I 5, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Dej!Criterion General, Inc.) 

LEGISLATIVE AFFAIRS AGENCY'S REQUEST FOR ORAL ARGUMENT (re: MOTION TO STAY 
PROCEEDINGS) 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE, LLC, et al .. Case No. 3AN-15-05969CI 
Page 2 of3 
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• 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth A venue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, Inc., d/b/a KPB Architects) 

Blake 1-1. Call 
CALL & HANSON, P.C. 
413 G. Street 
Anchorage, AK 9950 I 
(Attorneys for DejlCriterion General, Inc.) 

I further certify that this document was substantively produced in Times New Roman 13, 
· with Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

79498301.3 0081622-00003 

LEGISLATIVE AFFAIRS AGENCY'S REQUEST FOR ORAL ARGUMENT (re: MOTION TO STAY 
PROCEEDINGS) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-I5-05969CI 
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Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 
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[PROPOSED) ORDER GRANTING REQUEST FOR ORAL ARGUMENT 
(on Defendant Legislative Affairs Agency's Motion to Stay Proceedings) 

Upon request of Defendant Legislative Affairs Agency, Inc., (the "Agency") for 

oral argument on the Agency's Motion to Stay Proceedings and pursuant to Civil Rule 

77(e), oral argument on the Agency's Motion to Stay Proceedings shall be held on 

[PROPOSED] ORDER GRANTING REQUEST FOR ORAL ARGUMENT (Motion to Stay) 
ALASKA BUILDING, INC V. 716 WEST FOURTH AVENUE, LLC. ET Al., Case No. 3AN-l 5-05969ci 
Page I of2 
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__________ , 2015 at ___ _ .m., m Courtroom 301, Nesbett 

Courthouse, 825 W. 4th Avenue, Anchorage, Alaska. 

DATED at Anchorage, Alaska this_ day of July, 2015. 

The Honorable PATRICK J. McKAY 
Superior Court Judge 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on July 10, 2015, a true and correct copy of the foregoing was served 
via first class mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson, Esq. 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 9950 I 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Mark P. Scheer, Esq. 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98 I 0 I 
(Attorneys for Dej!Criterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. dlb/a KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska 9950 I 
(Co-Attorneys for Dej!Criterion General, 
Inc.) 

I further certify that this document was substantively produced in Times New Roman 13, 
in com · ce with A ska Appellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 

79497774.2 0081622-00003 

[PROPOSED] ORDER GRANTING REQUEST FOR ORAL ARGUMENT (Motion to Stay) 
ALASKA BUILDING, INC. V 716 WEST FOURTH AVENUE, LLC, ET. Al., Case No. 3AN-l 5-05969ci 
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LAW OFFICES OF 

}AMES B. Gorrsrn1N 
406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
~907) 274·9493 

• i , 

--N·.;. . 

IN THE SUPERIOR COURT FOR THE STATE OF /Wi4§KAJ C Prl 3: ;_.t~ 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

r:. y :·--·----··----·--·----

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, et al. 

Defendants. 

Case No. 3AN- l 5-05969CI 

*"" OPPOSITION TO 716 LLC'S MOTION TO DISMISS COUNT 1 

Plaintiff Alaska Building, Inc., (ABI) opposes the Motion to Dismiss Count 1 filed 

by defendant 716 West Fourth Avenue LLC (716 Motion to Dismiss). 

A. ADI Has Interest Injury Standing 

There are two different bases for interest-injury standing with respect to Count One. 

One is based ~n injury to the Alaska Building, the second on the Alaska Building's interest 

in receiving 10% of any savings from a declaration that the LIO Lease 1 is illegal. 

Under Keller v. French, 205P.3d 299, 304-305 (Alaska 2009): 

To establish interest-injury standing plaintiffs must demonstrate that they 
have a "sufficient personal stake" in the outcome of the controversy and "an 
interest which is adversely affected by the complained-of conduct." The 

1 More particularly described as that certain contract, dated September 19, 2013, by and 
between defendant Legislative Affairs Agency and defendant 716 West Fourth Avenue 
LLC (716 LLC), titled "Extension of Lease and Lease Amendment No. 3, a true and 
correct copy of which is attached as Exhibit 1 to the June 12, 2015, Affidavit in Support of 
Plaintiff's Motion for Partial Summary Judgment (Supporting Affidavit). 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

408 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99!501 

TELEPHONE 
(9071 274-7686 

FACSIMILE 
(907) 274-9493 

degree of the injury need not be great: an "identifiable trifle" is sufficient to 
establish standing "to fight out a question of principle." 

(footnotes omitted). 

Attached hereto as Exhibit 1 is the original2 $250,000 claim ABI made regarding 

the damage to the Alaska Building resulting from the demolition of the old Anchorage 

Legislative Information Office and old Empress Theatre and construction of the new 

Anchorage Legislative Information Office building under the LIO Lease. This injury 

resulted from the LIO Lease. Thus ABI has an interest which is adversely affected by the 

complained-of-conduct, as the Alaska Supreme Court put it in Keller. Also, as Keller put 

it, the degree of injury is more than an "identifiable trifle." This gives ABI standing "to 

fight out [the] question of principle" regarding the illegality of the LIO Lease. 

Keller refers to injury-interest, but only addresses standing arising from injury. In 

this case there is also AB l's separate interest in its claim for I 0% of any savings arising 

from a declaration that the LIO Lease is illegal under AS 26.30.083(a).3 Whether such a 

claim will ultimately be allowed is certainly an issue to be litigated, but for purposes of the 

716 LLC Motion to Dismiss, it is a sufficient interest for standing. 

2 Additional damage has been identified and/or has occurred since the original claim was 
filed, but the original claim is sufficient for standing purposes. 
3 716 LLC complains that ABI seeks only enrichment in Count One, but ignores that that 
the State will receive 90% of the savings if it is successful. 

Opposition to 716 LLC Motion To Dismiss Page2 
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}AMES 8. GOTISTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7886 

FACSIMILE 
(907) 274·9493 

B. ABI Has Citizen-Taxpayer Standing for Count One 

The seminal case for citizen-taxpayer standing in Alaska is Trustees for Alaska v. 

State, Dep't of Natural Res., 736 P.2d 324, 329-330 (Alaska 1987), which set out the 

following elements: 

First, the case in question must be one of public significance .... 
Second, the plaintiff must be appropriate in several respects. For example, 
standing may be denied ifthere is a plaintiff more directly affected by the 
challenged conduct in question who has or is likely to bring suit. The same 
is true ifthere is no true adversity of interest, such as a sham plaintiff whose 
intent is to lose the lawsuit and thus create judicial precedent upholding the 
challenged action. Further, standing may be denied if the plaintiff appears 
to be incapable, for economic or other reasons, of competently advocating 
the position it has asserted. 

(Footnotes omitted). This formulation was confirmed in Ruckle v. Anchorage School 

District, 85 P.3d 1030, 1034-1035 (Alaska 2004). 716 LLC misstates the criteria when it 

states at page 6 of its brief that ABI must be "the" appropriate plaintiff. ABI only has to be 

an appropriate plaintiff and there must not be a plaintiff more directly affected who has or 

is likely to bring suit. 

(1) The Illegality of the LIO Lease is a Matter of Public Significance 

716 LLC essentially concedes this case presents a matter of public significance at 

pages 6 and 8 of its brief. Presumably this is because it is indisputable. That, as a result of 

corruption, the LIO Lease violates AS 36.30.083(a)'s requirements, resulting in being 

overcharged by more than $20 million, is a matter of public significance on a couple of 

levels. First, and most importantly, addressing the corruption is a matter of public 

significance. The culture of corruption in state politics, represented by the participation in 

the corruption and acquiescence of those who should not have allowed it, is a matter of 

Opposition to 716 LLC Motion To Dismiss Page3 
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TELEPHONE 
(907) 274·7686 
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(907) 274·9493 

great public significance.4 Second, the over $20 million the State is being overcharged is 

of public significance, especially in this time of fiscal crisis for the state. 

(2) There is No Plaintiff More Directly Affected by the LIO Lease Who Has or 
is Likely to Bring Suit 

716 LLC flatly misstates Ruckle at page 9 of its brief when it states: 

The court in Ruckle expressly rejected the argument that members of the 
public are appropriate litigants for challenging the application of the State 
Procurement Code merely on the basis of being taxpayers." 

Ruckle held no such thing. . 

In Ruckle the Alaska Supreme Court first addressed the importance and purpose of 

the public bidding system: 

In McBirney & Associates v. State,5 this court explained that the 
purposes of the competitive public bidding system are: 

to prevent fraud, collusion, favoritism, and improvidence in the 
administration of public business, as well as to insure that the [state] 
receives the best work or supplies at the most reasonable prices 
practicable . 

... [T]he requirement of public bidding is for the benefit 
of property holders and taxpayers, and not for the benefit of the 
bidders; and such requirements should be construed with the 
primary purpose of best advancing the public interest. 

85 P.3d at 1035, footnotes omitted. 

Then the Alaska Supreme Court made clear that Ruckle would have had standing if 

no suit had already been filed by a disappointed bidder. 

4 At page 10 of its brief, 716 LLC states that the Legislative Council's decision to enter 
into the LIO Lease was ratified by the full legislature, but cites to an unpublished Alaska 
Supreme Court decision that has nothing to do with ratification of the LIO Lease. 
5 753 P.2d 1132 (Alaska 1988). 

Opposition to 7 I 6 LLC Motion To Dismiss Page4 
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These cases do support the proposition that citizen-taxpayers have 
standing to challenge the results of public bidding systems. However, none 
of these cases involve a situation, such as the one at bar, where both the 
bidder and a citizen-taxpayer have filed suit on the same issue, and three of 
the cases hail from jurisdictions where bidders are only permitted to 
challenge the bid procedures of municipalities in which they are also 
municipal taxpayers. 

85 P.3d at 1035-1036, footnotes omitted. Here. no other suit has been filed by anyone 

else, whether a disappointed or potential bidder, or anyone else, such as the Attorney 

General. 

In Trustees for Alaska, 236 P.2d at 330, the Alaska Supreme Court held the mere 

possibility that the Attorney General may sue does not mean that Trustees for Alaska and 

the other plaintiffs were inappropriate plaintiffs. ABI would welcome a suit by the 

Attorney General, or anyone else for that matter and, because of the Civil Rule 82 risk to 

itself, would probably dismiss Count One should such a suit be brought.6 

ABI has citizen-taxpayer standing. Frankly, ifthere is no citizen-taxpayer standing 

here, where as a result of obvious corruption, the State of Alaska is being overcharged over 

$20 million 7 and the politics has resulted in state officials ignoring the corruption, it is hard 

to see when citizen-taxpayer standing could ever be established. 

6 Exhibit 1 to Plaintiffs Opposition to Legislative Affairs Agency's Motion to Stay 
Discovery, dated June 8, 2015, is an e-mail transmitting the original complaint in this 
matter to Craig Richards, the Attorney General of the State of Alaska expressing the hope 
that he will support invalidation or reformation of the illegal LIO Lease. 
7 See, page 3 of Plaintiffs Opposition to Legislative Affairs Agency's Motion to Stay 
Discovery, dated June 8, 2015. 

Opposition to 7 I 6 LLC Motion To Dismiss Page5 
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(3) ABI Is Not A Sham Plaintiff or Akin to a Sham Plaintiff 

At Section 3.b.i) of its brief, using the pejorative phrase, "seeking personal 

enrichment," 716 LLC argues that by seeking damages ABI is akin to a sham plaintiff. 

However, seeking damages is exactly the opposite of a sham plaintiff. It shows adversity. 

Again, whether such a claim will ultimately be allowed is certainly an issue to be litigated, 

but for purposes of the 716 LLC Motion to Dismiss, it defeats the notion that ABI is akin 

to a sham plaintiff. 

One of the consequences of the LIO Lease, which ABI claims is illegal through 

Count One, is that the Alaska Building was substantially damaged. In addition to this 

establishing interest-injury standing, it is also the sort of adversity that precludes it from 

being a sham plaintiff, or akin to a sham plaintiff. 

( 4) Plaintiff is Capable of Advocating its Positions 

At Section 3.b.ii), 716 LLC argues that by sending a letter to the Governor with a 

copy to the Attorney General, urging him to ask the Attorney General to investigate the 

corruption involved in the violation of AS 36.30.083(a) in entering into the LIO Lease, 

pointing out that it appears a crime was being committed, but it was unknown who is 

guilty of the crime, somehow makes ABI incompetent to bring this lawsuit.· 

First, what the Alaska Supreme Court actually held in Trustees is: 

[S]tanding may be denied if the plaintiff appears to be incapable, for · 
economic or other reasons, of competently advocating the position it has 
asserted. 

736 P .2d at 330. This Court can decide for itself if ABI is incapable of competently 

advocating the position it has asserted, in this lawsuit. 

Opposition to 7 I 6 LLC Motion To Dismiss Page6 
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ABI is not in a position to conduct a criminal investigation of the corruption 

resulting in the LIO Lease, but it is respectfully suggested it can competently advocate the 

LIO Lease is illegal under AS 36.30.083(a). 

C. Conclusion 

For the foregoing reasons the Motion to Dismiss Count One by 716 West Fourth 

Avenue LLC should be DENIED. 

Dated July IO, 2015. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 
Cuddy, Jeffrey W. Robinson/Eva R. Gardner, Blake Call, Mark Scheer, Daniel T. Quinn, 
and Cynthia L. Ducey. 

··-..... 

Dated July 10, 2015. 

Opposition to 716 LLC Motion To Dismiss Page 7 
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Jim Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Jim Gottstein <jbg@alaskabldg.com> 
Friday, January 23, 2015 1:35 PM 
DaveD@criteriongeneral.com; Bob O'Neill; Mark Pfeffer 
jbg@alaskabldg.com; Dennis Berry 
Alaska Building Claim 
150123Claim.pdf 

Dear Messrs. DeRoberts, O'Neill & Pfeffer: 

Please find attached the claim for damage to the Alaska Building (Claim) as a result of your Legislative 
Infonnation Office demolition and reconstruction project (Project). 

As the Claim documents, there has been substantial damage to the Alaska Building as a result of your Project, 
including structural degradation. I have discussed this with Mr. Berry and he made the observation that the 
Alaska Building will continue to shift and move around to adapt to the displaced Party Wall for some time. He 
also indicates that in his opinion the $250,000 claimed is reasonable. 

From my perspective I don't see why the Alaska Building should bear any loss or damage as a result of your 
project. The offer represented by this Claim may be withdrawn at any time prior to acceptance by you. 

Jim Gottstein, President 
Alaska Building, Inc. 
Home of the AlaskaCam (r) 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
Tel: (907) 274-7686 
Fax: (907) 274-9493 
http://alaskabldg.com 
jbg@alaskabldg.com 

Exhibit 1, page1 of 25 
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To: 
From: 
For: 
Amount: 

ALASKA BUILDING, INC 
406 G Street, Suite 206, Anchorage, Alaska 9950 I 

(907) 274-7686 l'honc - (907) 274-9493 Fax 

Claim 

716 West Fourth Avenue, LLC & Criterion Construction 
Alaska Building, Inc. 
Damage from Legislative Information Office Building Reconstruction Project 
$250,000 

Dated: January 23, 2015: 

Exhibit 1, page2 of 25 
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Known Damage to Alaska Building Caused by Old Empress Theater 
Demolition & Construction of Elevator & Utility Tower for 

Legislative Information Office Demolition and Reconstruction 

Chronology 

• There was a tremendous amount shaking during the demolition phase of the project. 
• When the Old Empress Theater was demolished, the flashing protecting preventing water 

running down the Alaska Building side of the Party wall was removed and the roof 
membrane protecting it left open, exposing it to the elements. This was later discovered to 
have allowed water under the roof and into the building. 

• On February 9th there was so much shaking that items fell off the shelves in Octopus Ink and 
broke. Criterion settled with Octopus Ink only. 

• On February 24, 2014, the slab adjoining the party wall failed due to excavation of the 
basement of the Old Empress Theater, exposing a large void underneath the slab. The void 
was immediately filled with cement/grout due to extreme safety concerns. A review of the 
post/beam connection and door to the server room at the top of the internal stairs points to 
about an inch of downward movement of the wall and floor at the top of the stairs. 

• On April I, 2014, Shara of Octopus Ink reported that things had shifted around so much that 
the locks are no longer lining up, including that she is not strong enough to open the lock to 
the alley. Criterion adjusted the doors so they would lock/unlock. 

• On April 3, 2014, Dennis Berry noted that the North end of the Party Wall had moved about 
an inch and Jim Gottstein noted a crack in the slab he hadn't noticed before. 

• On May 14, 2014, the pounding removal of the braces caused so much shaking that Jim 
Gottstein went up and stopped the workers. The braces, which had been placed when it was 
close to or below 0 degrees Fahrenheit, had apparently expanded, and the workers were 
pounding them out. An inspection of the stairwell to 4th Avenue reveals that the party wall 
had moved to the West with significant resultant damage to the Alaska Building. 

• From 4th Avenue the extent of the damage/wall movement is even more evident with about 
an inch of westward movement of the party wall at the top of the stairwell door. 

• On May 17, 2014, Jim Gottstein noted that the pounding of the steel beams during the 
erection of the tower was causing severe shaking. 

• Also on May 17, 2014, it was discovered that leaving the membrane covering the Party Wall 
on the North end open to the elements had caused water to collect under the roof. 

• On June 25, 2014, a leak appeared behind the door to Jim Gottstein's office. 
• On July 7, 2014, Jim Gottstein noticed a crack in his 4th avenue wall within a few feet of the 

Party Wall. 
• On July 11, 2014, Jim Gottstein was informed that water was running down the Alaska 

Building on the South side of the Party Wall and had been for weeks. 
• On July 25, 2014, water again was running down the Alaska Building side of the Party Wall 

during a period of heavy rain. 
• On August 6, 2014, it appeared that the bracing from the slab failure was failing, indicating 

further settlement of the slab. 
• On August 18, 2014, Jim Gottstein noticed that a couple of ceiling tiles below where the 

water had accumulated below the roof membrane were stained. The tiles were not stained 
before the project. 

• On January 23, 2015: flashing above the 4th Avenue Stairway door had still not been 
replaced. 

2 
Exhibit 1, page3 of 25 
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LAW OFFICES OF 
}AMES B. GorrsrnrN 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PLAINTIFF'S OPPOSITION TO 716 WEST FOURTH A VENUE LLC'S 
CIVIL RULE 56(f) REQUEST FOR ADDITIONAL TIME TO ANSWER 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT 
EXTENSION) 

Plaintiff, Alaska Building, Inc. (ABI), opposes the request by defendant 716 West 

Fourth Avenue LLC (716 LLC) for additional time Under Civil Rule 56(f) to respond to 

ABI's Motion for Partial Summary Judgment. In the alternative, the current 45 day stay of 

discovery should be terminated and 716 LLC granted no more than a 45 day extension 

from the original due date of June 29, 2015. 

A. 716 Has Failed to Provide Any Reasons Justifying Its 
Rule 56(f) Extension Request 

In Munn v. Bristol Bay Housing Authority, 777 P.2d 188, 193 (Alaska 1989), the 

• 08 G sT•EET. su•T• 208 Alaska Supreme Court held that in order to receive relief under Civil Rule 56(f), the party 
ANCHORAGE, ALASKA 

99501 

TELEPHONE 
(9071 274·7686 

FACSIMILE 
(907) 274.9493 
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must state in its affidavit "adequate reasons why 'he cannot [within the original time frame] 

... present ... facts essential to justify his opposition' to the motion for summary 

judgment." The cases cited by 716 LLC similarly require adequate reasons for why the 

party cannot produce evidence in the normal time frame. See, Gamble v. Northshore 

Partnership, 907 P .2d 4 77, 485 (Alaska 1995); Mitchell v. Teck Cominco Alaska Inc., 193 

P.3d 751, 759 (Alaska 2008); and Hymes v. Deramus, 119 P.3d 963 (Alaska 2005). 

In Mitchell, 193 P.3d at 759 the Alaska Supreme Court noted that adequate reasons 

had been given: 

Mitchell provided adequate reasons why he needed additional time to 
oppose summary judgment. He noted that the conversion of the dismissal 
motion came before discovery had been completed, advised the court that 
the parties were in the process of setting up a deposition schedule, and even 
described some of the information he was trying to discover. It is 
noteworthy that in conformance with his representations to the court, 
Mitchell then conducted at least nine depositions between February and 
May 2006 and participated in others that Teck Cominco conducted. 

In Hymes, 119 P3d at 965, the Alaska Supreme Court held that 

The circumstances of this case required a reasonable continuance. Thirty 
days is not likely to be enough time for an incarcerated prose litigant to 
arrange for an expert medical affidavit. 

Unlike these cases, not only has 716 LLC failed to provide adequate reasons why it 

cannot provide evidence to oppose ABI's Motion for Partial Summary Judgment, there 

simply are not any genuine disputes as to any material facts. ABI's Motion for Partial 

Summary Judgment is based on the legal argument that the lease for the new Anchorage 

Opposition to 716 LLC 
Rule 56(/) Request Page2 
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Legislative Information Office (LIO Lease)' does not extend a real property lease and is 

therefore illegal under AS 36.30.083(a). In support of the Motion for Partial Summary 

Judgment, ABI submitted an affidavit as to the following facts, which it believes are not 

disputed and, frankly, cannot be genuinely disputed: 

The LIO Lease provides for: 

a. demolition of the then existing Anchorage Legislative Information Office 
located at 716 West 4th Avenue in Anchorage, Alaska down to its 
foundation and steel frame, 

b. demolition of the adjacent old Empress Theatre, located at 712 West 4th 
A venue, occupied by the Anchor Pub at that time, 

c. moving the existing Anchorage Legislative Information Office prior to the 
demolition of the old Legislative Information Office Building, and 

d. construction of a new office building for lease as the new Anchorage 
Legislative Information Office. 

Supporting Affidavit, Paragraph 2. 

On June 26, 2015, in connection with a request by 716 LLC for an extension of time 

to file replies to the motions and request 716 LLC, itself, had just filed, counsel wrote 716 

LLC's counsel, stating that it was believed the above were undisputed facts and asked the 

following questions: 

Do you dispute any of these facts? If so, why can't you produce such 
evidence? Are there any other facts that you think are relevant? If so, 
what? And why can't you produce those? In other words, how is 
discovery going to have any impact on the Motion for Partial for Summary 

1 More particularly described as that certain contract, dated September 19, 2013, by and 
between defendant Legislative Affairs Agency and defendant 716 West Fourth Avenue 
LLC (716 LLC), titled "Extension of Lease and Lease Amendment No. 3, a true and 
correct copy of which is attached as Exhibit 1 to the June 12, 2015, Affidavit in Support of 
Plaintiffs Motion for Partial Summary Judgment (Supporting Affidavit). 

Opposition to 716 LLC 
Rule 56(j) Request Page3 
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• 
Judgment other than to allow your client to continue to collect rent from the 
illegal lease that will theri likely not be recoverable. 

Exhibit A, p.2. 716 LLC responded, "I am not going to hash out in any way what you 

claim to be 'undisputed facts.' " Id, at p. 1. 

However, responding to, or "hashing out," as 716 LLC calls it, what ABI asserts are 

undisputed facts is exactly what is required of 716 LLC upon the filing of AB I's Motion 

for Partial Summary Judgment. As set forth above, Munn and all of the other cases require 

716 LLC to give adequate reasons why it cannot present facts essential to justify its 

opposition' to the motion for summary judgment within the normal time frame. 716 LLC 

has given no reasons why it cannot present facts in opposition to the Motion for Partial 

Summary Judgment in the time frame allowed.2 

B. 716 LLC Should Be Able to Produce Any Facts Related 
to the Motion for Partial Summary Judgment 

716 LLC is the developer and Lessor of the new Anchorage LIO Building. It 

should have readily at hand any facts it might need. In Munn, 777 P.2d at 193, citing, 

Wright & Miller with approval, the Alaska Supreme Court noted that while normally a 

party need not show what facts are sought and what steps have been taken to access them, 

it is appropriate when the court is skeptical about a genuine factual issue emerging. 

2 At~ 8 of its June 23, 2015, affidavit filed in support of its Rule 56(f) Request, counsel for 
716 LLC states that he will be unavailable from June 29, 2015, through July 14, 2015. 
This is a reason to ask for an extension of time to respond to ABI's Motion for Partial 
Summary Judgment (which 716 LLC has done) but it is not a reason why 716 LLC is not 
able to produce facts necessary to oppose summary judgment. 

Opposition to 716 LLC 
Rule 56(/) Request Page4 
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• 
It is respectfully suggested this Court should be extremely skeptical about a genuine 

material factual issue emerging. ABI's Motion for Partial Judgment is based on the simple 

and straightforward enforcement of AS 36.30.083(a), which only allows deviation from the 

normal public bidding process to extend a lease. 716 LLC can pretend that discovery will 

produce facts relevant to opposing the Motion for Partial Summary Judgment, but the 

question is a legal one. Is entering into a contract to tear down a building to its steel frame 

and foundation, tear down the building next to it, and having the tenant vacate the building 

for over a year while a new building is constructed before the tenant occupies the newly 

constructed building a lease extension? These facts are not in genuine dispute. Whether 

the LIO Lease extends a real property lease is a legal issue. 

C. The State is Prejudiced by an Extension 

716 LLC asks for a ten month extension until 20 days after the close of discovery to 

produce evidence to oppose ABI's Motion for Partial Summary Judgment. In support of 

this, at page 5 of its Rule 56(f) Request, 716 LLC cites to Mitchell v. Teck Cominco Alaska 

Inc., 193 P.3d 751, 758 (2008), as follows: 

The [Alaska Supreme] Court found that the employee's proposed 
order requesting a continuance expressly stated that the court would hold the 
summary judgment in abeyance pending completion of discovery and 
additional briefing, and set a briefing schedule twenty days after the close of 
discovery. 

This appears to be deliberately misleading because it suggests the Alaska Supreme Court 

set a briefing schedule twenty days after the close of discovery. No such extension was 

granted by the trial court or approved by the Alaska Supreme Court. In fact, it was only 

the proposed order that set such a schedule and the Alaska Supreme Court was discussing 

Opposition to 716 LLC 
Rule 56(/) Request Page5 
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the requirement that a request under Civil Rule 56(f) be unambiguous. There is simply no 

reason in this case for the l 0 month extension requested by 716 LLC to produce evidence 

to oppose the Motion for Summary Judgment.3 

Delay in considering the Motion for Partial Summary Judgment will almost 

certainly severely prejudice the State of Alaska if this Court determines that the LIO Lease 

is illegal for violation of AS 36.30.083(a), because 716 LLC is almost certainly not going 

to be able to pay back the money it received under the illegal lease, or even the 

approximately $177,000 per month above the amount allowed under AS 36.30.083(a). As 

set forth in Exhibit A to the Supporting Affidavit, there is a $28,600,000 loan on the new 

LIO Building. The 45 day discovery stay with respect to Count One prevents ABI from 

discovering at this point the terms of the loan and 716 LLC's capitalization, but even at a 

low interest rate of 5% per year for a 30 year loan, the monthly payments are over 

$150,000 per month, while 10% under market rent, the amount allowed by AS 

36.30.083( a), is around $104,000 per month. Thus, the allowable rent under AS 

36.30.083(a) will likely not even cover the debt service on the building.4 

3 As 716 LLC acknowledges, one of the other requirements for a Rule 56( f) extension of 
time to produce evidence to oppose a motion for summary judgment is the requestor not be 
dilatory in conducting discovery. 716 LLC's request for a ten month extension essentially 
seeks permission to be dilatory. This is an additional reason for denying its Rule 56(f) 
Request. Moreover, through its June 23, 2015, Motion to Stay Discovery it is seeking to 
be prevented from conducting discovery, beyond the 45 day stay of discovery granted by 
this Court on June 17, 2015. In other words, 716 LLC wants it both ways. It is saying it 
needs discovery to produce facts and at the same time is seeking a stay of discovery. 
4 It was far more expensive to demolish the old Anchorage Legislative Information Office 
Building and the Anchor Pub and then construct a new building on the site than it would 
have been to just construct a new building. 

Opposition to 716 LLC 
Rule 56(/) Request Page6 
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• • 
One of the purposes of utilizing the limited liability company form of business, 

such as 716 LLC is almost always, if not always, to shield the owners (members) from 

liability.5 716 LLC appears to be a single property LLC and as such it is very unlikely to 

have the assets to pay back much, if any, rent that is paid to it in excess of that allowable 

under AS 36.30.083(a), let alone should the remedy be that 716 LLC is liable for all of the 

rent paid to it under the LIO Lease.6 Every month that goes by without a determination 

that the LIO Lease is illegal under AS 36.30.083(a) is extremely prejudicial. 

In Miller v. Treadwell, 245 P.3d 867, 876 (Alaska 2010), the Supreme Court held: 

[T]hough we have interpreted Civil Rule 56(t) liberally to allow a litigant a 
meaningful opportunity to obtain evidence to present a case, pure speculation 
cannot support a fishing expedition for evidence to oppose summary 
judgment in an election contest. 

(footnote omitted). It is respectfully suggested that here, 716 has not even presented pure 

speculation to support a fishing expedition for evidence to oppose summary judgment. It 

simply wants to delay the day of reckoning. It is also respectfully suggested that the likely 

prejudice to the State from 716 LLC's probable inability to pay rent back that was paid to it 

under the illegal LIO Lease is a compelling reason not to allow a Rule 56(t) extension to 

allow a speculative fishing expedition. It isn't in the same category as an election dispute, 

but it is respectfully suggested, it is a compelling reason. 

5 Under AS 10.50.265 limited liability company members are not liable for the debts of the 
limited liability company solely by reason of being a member. 
6 Piercing the limited liability shield is a difficult, uncertain, endeavor and there is no 
reason to exacerbate the problem by allowing 716 LLC to continue to receive illegal rent 
as it is attempting to do without adequate protection of the State. See, Exhibit A, page 2. 

Opposition to 716 LLC 
Rule 56(/) Request Page 7 
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• • 
D. Conclusion 

For the foregoing reasons, the defendant 716 West Fourth Avenue LLC's Request 

for a Civil Rule 56(f) extension of time to respond to Plaintiffs Motion for Partial 

Summary Judgment (Not Extension) should be DENIED or, the current discovery stay 

terminated and 776 LLC allowed 45 days from the original due date of June 29, 2015. 

Dated July 2, 2015. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to: 

Jeffrey W. Robinson 
Eva R. Gardner 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 9950 I 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 9950 I 

Dated July 2, 2015. 

Opposition to 716 LLC 
Rule 56(/) Request 

Blake Call 
Call & Hanson 
413 G Street 
Anchorage, AK 9950 I 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
I 007 W 3rd Ave., Suite 400 
Anchorage, Alaska 9950 I 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike St., Ste 2200 
Seattle, WA 98101 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 

Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Friday, June 26, 2015 11:57 AM 
James B. Gottstein; Eva R. Gardner 
Donald W. McClintock 
RE: Blanket Extension Request 

Thanks, Jim. I simply asked if you would agree to extend me the courtesy of replying to any oppositions or motions you 
file until a week after I return. (am not going to hash out in any way what you claim to be "undisputed facts.") I am not 
going to reply to the questions you posed at the end of your message. You are entitled to oppose any motions we have 
filed or file whatever you deem to be in your best interest to file to protect your interests. If you do not agree to my 
request, please note that Eva Gardner from my firm will be covering the case for me in my absence. She is copied 
here. Please copy both of us on future correspondence. I hope you have a good weekend, and that your father's health 
has improved. 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com) 
Sent: Friday, June 26, 2015 11:48 AM 
To: Jeffrey W. Robinson 
Cc: james.b.gottstein@gottsteinlaw.com: Donald W. McClintock 
Subject: Blanket Extension Request 

Hi Jeff, 

Yesterday, you wrote, "I am paternity leave from 6/30-7/15 and would appreciate the opportunity to reply to any 
oppositions, or oppose any motions, until at least a week or so after my return. Is this agreeable?" 

Nonnally, this wouldn't be a problem and in the final analysis I won't oppose allowing you until July 22nd for 
any responsive pleadings so long as you include this e-mail, but your client gains an extreme financial benefit 
from delay and has been doing everything possible to achieve such delay. Its Rule 56(t) Request to not even be 
required to present opposing evidence to Alaska Building's Motion for Partial Summary Judgment (Not 
Extension) for ten months dramaticall)'. illustrates this. EsgeciallY. since )'.Our client should have anY.~S~u~c_h __ ~ 
evidence at hand. The Motion for Partial Summa!)' Judgment is purely a legal guestion based on what I believe) 
are the following undisputed facts:) -- -- -

The New LIO Lease provides for: 

I. demolition of the then existing Anchorage Legislative Infonnation Office located at 716 West 
4th Avenue in Anchorage, Alaska down to its foundation and steel frame, 

2. demolition of the adjacent old Empress Theatre, located at 712 West 4th Avenue, occupied by 
the Anchor Pub at that time, 

3. moving the existing Anchorage Legislative lnfonnation Office prior to the demolition of the old 
Legislative Infonnation Office Building, and 

4. construction of a new office building for lease as the new Anchorage Legislative lnfonnation 
Office. 

Exhibit A, page 1 of 2 
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.. .. . ..... • Do you dispute any of these facts? If so, why can't you produce such evidence? Are there any other facts that 
you think are relevant? If so, what? And why can't you produce those? J In other words, how is discovery 
going to have any impact on the Motion for Partial for Summary Judgment other than to allow your client to 
continue to collect rent from the illegal lease that will then likely not be recoverable. 

So, I have some questions for you. 

I. Will 7 I 6 West Fourth Avenue LLC agree to sequester all rent not needed for debt service and direct 
operating costs, including not paying any money to any of its members, directly or indirectly, and 
recover any such money previously paid until Count One is resolved? 

2. Will 7 I 6 West Fourth Avenue LLC post a bond for repayment of any rent that the Court holds should be 
repaid? 

3. If not, will 716 West Fourth Avenue LLC provide me with its accounting data to date and on a monthly 
basis notwithstanding the stay of discovery as to Count One? 

James B. Gottstein 
Law Offices.of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

2 
Exhibit A, page 2 of 2 
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IN THE SUPERIOR COURT FOR THE STATE OF AIUASKlA>Tf<ICT 

.• 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 
ZOl5JUL-2 AMII: 14 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

!)"'· 
.. i T ·---··-·------··. 

DEPlii"'. r:.: [PK 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, et al., ) 
) 

Defendants. ) 

Case No. 3AN- l 5-05969CI 

OPPOSITION TO 716 WEST FOURTH A VENUNUE, LLC'S 
MOTION FOR EXPEDITED CONSIDERATION 

The justification given for expedited consideration by7 l 6 West Fourth Avenue LLC 

(716 LLC) is that its reply to Plaintiffs Opposition to Legislative Affairs Agency's Motion 

to Stay Proceeding would pass before briefing on its motion to extend deadlines would be 

completed. However, 716 is not allowed a reply to the Legislative Affairs Agency's 

Dated July 2, 2015. 

CERTI 

The undersigned hereby certifies that on this date he mailed a copy hereof and 
accompanying proposed order to Kevin M. Cuddy, Jeffrey W. Robinson/Eva R. Gardner, 
Blake Call, Mark Scheer, Daniel T. Quinn and C n · L. Ducey, and hand delivered a 
chambers copy to Judge Patrick McKay. 

JAMES B. GorrsTEIN Dated July 2, 2015. 
406 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
99501 
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IN THE SUPERIOR COURT FOR THE STATE OF ALAS~ ot'~l1~;"<S;,-A .... 1-..tr ~ 
THIRD JUDICIAL DISTRICT, AT ANCHO~SffJUL _ ~' 

Cl " - 2 AH ff: 14 -c.~ ff i .:(-/ ·' -

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

· ,, I cr.1 
[J y: - Ui,.!f'T Is 

iJ?;:;----
• ' .. 1 / / { \'~ ' ' : ·'- C!<X--

OPPOSITION TO 716 WEST FOURTH A VENUNUE, LLC'S 
MOTION TO ST A Y DISCOVERY OF COUNT I 

Plaintiff, Alaska Building Inc., (ABI) Opposes the June 23, 2015, 716 West Fourth 

Avenue LLC (716 LLC) Motion to Stay Discovery of Count One of Plaintiff Alaska 

Building, Inc.'s Complaint (716's Discovery Stay Motion). 

716's Discovery Motion is confusing because on June 17, 2015, this Court granted a 

45 day of discovery as to Count One pursuant to the motion of defendant Legislative 

Affairs Agency (Discovery Stay Order). While 716 LLC acknowledges this discovery stay 

decision in footnote 1, it does not otherwise address why this Court should ignore its 

previous order. 
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LAw OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99~01 

TELEPHONE 
1907) 274·7686 

FACSIMILE 
19071 274·9493 

• 
In essence, 716's Discovery Stay Motion is a motion for reconsideration of this 

Court's Discovery Stay Order without complying with any of the requirements of Civil 

Rule 77(k). 

Otherwise, ABI objects to 7 l 6's Discovery Stay Motion on the same grounds as its 

June 8, 2015, Plaintiffs Opposition to Legislative Affairs Agency's Motion to Stay 

Discovery, which is hereby incorporated herein as if ti lly set forth. 

Dated July z_, 2015. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 
Cuddy, Jeffrey W. Robinson/Eva R. Gardner, Blake Call, Mark Scheer, Daniel T. Quinn 
and Cynthia L. Ducey. 

Dated July .1_, 2015. 

Opposition to 716 LLC's 

Im ottstem 

Motion for Expedited Consideration Page2 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-15-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO 
ST A Y PROCEEDINGS 

As the many briefs filed in recent days confirm, a stay of proceedings will 

promote judicial economy. Neither the parties nor the Court should expend their 

resources on litigating the merits of Count 1 when a potentially dispositive motion to 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of8 
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dismiss on the threshold issue of standing is pending. Plaintiff has failed to offer any 

worthwhile reason why a stay is unwarranted here. 

I. ARGUMENT 

As explained in the Legislative Affairs Agency's ("Agency") opening brief, a stay 

of proceedings makes sense here because there is a pending dispositive motion to dismiss 

on the threshold issue of standing. If that motion is granted, Count 1 will be dismissed. 

Litigating the underlying merits of Count I may well prove to be a waste of time, effort, 

and money ifthe Court finds that Plaintiff lacks standing to bring the claim. 

A. A Stay of Proceedings Is Appropriate Here. 

Plaintiff does not meaningfully dispute any of these points, but nevertheless urges 

the Court to allow Plaintiff to litigate the merits of Count 1, while the Court 

simultaneously decides the Agency's motion to dismiss. The inefficiency of Plaintiffs 

preferred litigation approach is already becoming obvious. Plaintiff has already filed a 

motion for partial summary judgment on the merits of Count 1. Both the Agency and 

Defendant 716 West Fourth Avenue LLC recently filed responses, and both requested a 

stay of proceedings pursuant to Civil Rule 56(f) so that the parties could obtain necessary 

discovery. 1 That discovery will not be available for some time because the Court stayed 

discovery as to Count 1 on June 17. Plaintiff has already confirmed its intention to 

oppose the requests for relief under Civil Rule 56(f).2 This means that there will be more 

1 The Agency filed its request on June 29. Defendant 716 West Fourth Avenue LLC filed 
its request on June 23. 
2 See Plaintiffs Opposition to Legislative Affairs Agency's Motion to Stay Proceedings 
("Opp.") at 8 n.11 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 2 of8 
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briefing and ,argument before this Court about the need. (or lack thereof) for discovery 

about the merits ~fa motion for .partial summary judgmen·t that_ the Court may never need -

to reach. This is the very definition of a waste of judicial resources·. · 

Importantly, the Court already con~idered and ruled on these issues of judicial 

economy when gninting the motion to stay discovery. The Court· held that good cause 

existed for granting a stay of discovery because, among other things, the motion to 

dismiss could eliminate the expense of discovery and the use of judicial res~urces 

revolving discovery disputes. 3 The same rationale applies here. The pending and fully- _ 

briefed motion to dismiss, if granted, will eliminate the expense of discovery and need· 
. _. --

for briefing of other issues (like Plaintiffs motion for partial summary judgment and the 

56(f) requests) and the use of judicial resources relating to th_at briefing- afzd all other ,. 

litigation-related activity concerning Count 1. Good cause exists for staying the 

proceedings as to Count 1 to conserve judicial resources. 

Plaintiff worries that the litigation may be "unnecessarily prolonged" if there is a . 

stay of proceedings that permits the Court to addr~ss the Agency's dispositive motion to 

dismiss, but this misses the point. Trial is more than a year away. Early consideration of 

- -· 
the Agencts motion to d\smiss may very well streamline the case, obviate upnecessary 

..,., . \ 

discover:Y, moot Pla!ntiff's pending motion for partial summary judgment, and _allow th_e 

_parties to litigate the remainder ofihe case more, efficiently. A stay avoids the wasting of 
. I• . . 

the parties' and the Court's resources in the event that the rµotion to dismis~ is granted. 

' . . . ' 

_ 
3 See Order,Qranting Defendant Legislative Affairs Agency's Motion t~ Stay Discoyery 
·at 2 (dated June 17, 2015)(the "Discovery Stay Order"). · 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY PROCEEDINGS 
.ALASKA.BUILDING, INC. v. 7I6 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 3 of 8 · · -
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Briefing on Plaintifrs potentially irrelevant motion for partial summary judgment will 

not be completed soon because both defendants require discovery to respond to that 

motion, and that discovery cannot even be requested for at least a month due to the 

existing stay of discovery. Forcing the parties to litigate the merits of Count 1 will be 

costly, time-consuming, and likely completely unnecessary. 

Plaintiff asserts that its filing of the motion for partial summary judgment is 

relevant for establishing citizen-taxpayer standing because it demonstrates that Plaintiff is 

capable of advocating its position. This is wrong and irrelevant for two reasons. First, 

the Agency did not challenge Plaintifrs ability to competently advocate its position. 

Instead, the Agency asserts that Plaintiff lacks citizen-taxpayer standing because it is not 

an appropriate plaintiff to litigate Count 1. Second, even if Plaintiffs capacity was at 

issue,4 Plaintiff has already filed its motion for partial summary judgment. To the extent 

that this brief could demonstrate Plainti fr s capacity, it has already done so. The brief has 

been filed. The Court does not need to order the parties to spend additional resources so 

that Plaintiff can establish its competence. There are numerous less expensive ways to do 

so that do not require briefing by the defendants or the gathering of discovery. 

B. The Merits Should Only Be Addressed If Standing Exists. 

Plaintiff urges the Court to rule on the merits because Plaintiff may ultimately 

decide to appeal any adverse ruling on the standing issue, and Plaintiff would prefer to 

address the issue of standing and the merits of the case in the same appeal. 5 If Plaintiffs 

4 Defendant 716 West Fourth Avenue LLC addressed this in its motion to dismiss. 
5 See Opp. at 6-7. 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, llC, et al., Case No. 3AN-15-05969CI 
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odd rationale were adopted, of course, then no stay of proceedings would ever be granted. 

Standing is a threshold issue, and the merits of the claim should only be litigated if 

Plaintiff has standing to bring the underlying claim.6 

Plaintiff notes that both the issue of standing and the merits were heard by the 

Alaska Supreme Court at the same time in Myers v. Roberson, 7 but Plaintiff fails to 

mention that the trial court in that case denied the motion to dismiss under Rule l 2(b )( 1).8 

It is no surprise, then, that the Alaska Supreme Court was able to evaluate both the 

standing and merits arguments at once since the denial of the l 2(b )( 1) motion meant that 

the parties would litigate the merits. The trial court did not decide it wanted to allow for 

the simultaneous litigation of standing issue and the merits. Rather, it decided that the 

motion to dismiss lacked merit and so the parties proceeded to litigate the merits. If the 

motion to dismiss had been granted, there would be no reason to reach the merits. That is 

likely the case here. The Court should not allow Plaintiff to potentially unnecessarily 

litigate the merits simply because of Plaintiffs desire to package any future appeal a 

certain way. 

Plaintiff also asserts that the Court should not be concerned about the wasting of 

the parties' resources because it should not cost "very much" to litigate the merits of 

Count 1 since "[i]t is not expected that there will be any dispute" about Plaintiffs views 

on the lease.9 Plaintiff is mistaken. There are disputes about Plaintiffs misreading of the 

6 See Alaskans for a Common Language, Inc. v. Kritz, 3 P.3d 906, 911 (Alaska 2000). 
7 See Opp. at 7. 
8 See Myers, 891P.2d199, 202 (Alaska 1995). 
9 Opp. at 8. 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY PROCEEDINGS 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE. LLC, et al., Case No. JAN-I 5-05969CI 
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lease and the scope ofth,e project, as well as Plaintiffs misstatements of law regarding 

the· proper. scope of extensions generally and for this project in particular. 
'. :-

defendants in Count 1 have confirmed in their requests for relief under Civil Rtiie 56(f) 

that discovery will be required to _resolve these disputed issues of material fact. It will be 

expensive and time-consuming to address the merits of Count l, and that effort may 

prove to be wholly unneces~ary if Plaintiff lacks standing to litigate the claim .. 

C. Plaintiff Will Not Be Prejudiced by a Stay of Proceedings. 

Plaintiff argues that there the proceedings should not be stayed because of the 

potential prejudice of any delay to the State - not the Plaintiff. 10 In fact, the subheading 

. . . 
. for this portion of its brief states !hat "The ·State of Alaska Will Likely be Severely 

Prejudiced by the Stay.:' Plaintiff is not the State and is ·not advocating on behalf of the 

State. True to form, Plaintiff has no standing to make these arguments about the potential 

negative impact to the State .. Plaintiffs concerns lack merit. 11 

As the Court held previously with respect to the stay of discovery, "the motio~ 
. ' 

was filed sufficiently in advance of current discovery dea"dlines such that a stay will not 

~nfairly prejudice any party." 12 The same rationale applies here. A stay of proceedings 

'as to .Count 1 will allow the Court. and the parties to c;:onserve resources while the Court 
' ·' . . .-·- .-· 

determines whether it is appropriate to reach the merits of Plaintiffs claim. . ·. 
'· . ' - \ ·. 

. ' ,. ' - . 
'
0 See Opp. at'9-10. Pla.fntiffhas one unsupported I.ine. i~:its brief asserting that it will be · 

prejudiced by a delay of more than few weeks; but fails to provide any explanation or 
factual support for how or why it would· b¢ prejudiced by such a. delay,. . 
11 Ph1in.tiff also fails to provide anyfactuaJ support for,.its speculation that 716 West 
Fourth Avenue LLC lacks resources to "pay back" any rents·deemed owed to the 
Agency. The "prejudice" claimed by Plaintiff is wholly dependent on guesswork. 
12.Discovery ·stay Order at 2. . . · · ' .: · 

. . . 
LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY PROCEEDINGS. 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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II. CONCLUSION 

For the foregoing reasons, the Agency respectfully requests that this Court order a 

stay of proceedings as to Count 1. 

DATED: July r,-2015. 

STOEL RIVES LLP 

By:~~ 
KEVIN CUDDY' 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on July c2:;-2015, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 981 01 
(Attorneys for Def/Criterion General, Inc.) 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION TO STAY PROCEEDINGS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, Inc., d/b/a KPB Architects) 

Blake H. Call 
CALL & HANSON, P.C. 
413 G. Street 
Anchorage, AK 99501 
(Attorneys for Def/Criterion General, Inc.) 
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IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-l 5-05969 Civil 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 

1£2 GENERAL, INC., ) 
~ 
~ Defendants. 
~ 

-z. 
~ [PROPOSED) ORDER GRANTING MOTION TO EXTEND DEADLINES TO 

z 
0 
l/l 
<( 

J 
l/l 
<( 

-' w 
I-

RESPOND TO MOTIONS 

Having considered 716 West Fourth Avenue, LLC's ("716") Motion to Extend 

Deadline to Reply to Plaintiffs Opposition to Legislative Affairs Agency's Motion to 

Stay Proceedings, and any opposition or reply thereto, the Court ORDERS as follows: 

1. 716 shall have until July 22, 2015 to file its Reply to Plaintiffs Opposition 

to Legislative Affairs Agency's Motion to Stay Proceedings. 

2. For any other motions that have been or may be filed in this action, the 

time for 716's responsive briefs shall be extended until at least July 31, 2015, absent a 

specific contrary order from this Court. 

{ 10708-101-00275415; I} Page I of3 
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• 
DATED this_ day of _____ , 2015. 

• 
jL 

['U't--f"I 

PATRICK J. McKAY 
Superior Court Judge 

(PROPOSED] ORDER GRANTING MOTION TO EXTEND DEADLINES TO RESPOND TO MOTIONS 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

{ 10708-101-00275415; I} 
Page 2 of3 

000767



-. 

~ Ill 
M z "' 

0 
CXl 

0 0 " "' " - "' l/) ~ 0,...: 
<( - Ill 0 

::i °' °' l VI 0-

Ill w < x 

~ " 
::i " < 

w z "' LL 
w < >- > ... 

~ < < . 
< :I w 

z ...J/;.~->- a: M 

cl. "' 0 M w I V 

J ~ u .0 
z " co :::; < !"! 

I "' ~ 
°' l/) ... 

<( w 
I-

• • 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the '3t;J day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:_~_u_~_ 
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING MOTION TO EXTEND DEADLINES TO RESPOND TO MOTIONS 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. aL 3AN-15-05969Civil 

(I 0708-101--00275415;1) 
Page 3 of3 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RJVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

.. 

;:;:;.\ ~-' 

-' 

-·< 
--, ' 
-:-\ •, 
r;;: 
L. \ 

--· 
... 

r- THE SUPERIOR COURT FOR THE STATE OF ALASKA 

~HIRD JUDICIAL DISTRJCT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-15-05969CI 

J/1 

-, 
~~:· 
_._ --·. 

co 

U1 

(PROPOSED] ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS 
AGENCY'S MOTION FOR RECONSIDERATION 

(of June 16, 2015 Order Denying Motion for Expedited Consideration of Defendant 
Legislative Affairs Agency's Motion for Stay of Proceedings) 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's (the 

"Agency") Motion for Reconsideration of the June 16, 2015 Order Denying Motion for 

Expedited Consideration of Defendant Legislative Affairs Agency's Motion for Stay of 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RECONSIDERATION (06/16/15 Order) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al .. Case No. 3AN-15-05969CI 
Page I of3 
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• 
Proceedings, any opposition and/or responses thereto, and being duly advised m the 

premises, this Court finds and ORDERS as follows· 

(I) The Agency's Motion for Re 

shall be due on 

the Agency shall be due on 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on June 18, 2015, a true and correct copy of the foregoing was served 
via first class mail on: 

James B. Gottstein, Esq. (and by hand) 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 l 
(Attorney for Plaintiff) 

///// 

/1. certily that.or<''Y a cuµy 
I ol lhe following was ailed/ faxed/ hand-delivered 
1
• to each of the followi g at their addresses of 
....... record. 

Administrative Assistant 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 98 l 0 l 
(Attorneys for DejlCriterion General, Inc.) 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RECONSIDERATION (06/16/15 Order) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 2 of3 
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4 • 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 9950 l 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

• 
Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/bla KPB Architects) 

Blake H. Call, Esq. 
Call & Hanson, P .C. 
413 G Street 
Anchorage, Alaska 99501 
(Co-Attorneys for Def/Criterion General, 
Inc.) 

I further certify that this document was substantively produced in Times New Roman 13, 
in comp!' with Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

y Allen, Litigation Practice Assistant 

79279239.1 0081622-00003 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RECONSIDERATION (06116/15 Order) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 3 of3 
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LAW OFFICES OF 

jAMES B. GorrSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907} 274·9493 

r· 11 rr~ 
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IN THE SUPERIOR COURT FOR THE STATE OF AL,{sKA. DiS f r-i;cr 
THIRD JUDICIAL DISTRICT, AT ANCH0~9fJUL -7 PM J: 3 ~i 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

pv. 

~ 
1 

• t5t·r~u-i-~;· QF r~-F~---·-· 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, et al. ) 
) 

Defendants. ) 

Case No. 3AN-15-05969CI 

REPLY TO: 
LEGISLATIVE AFFAIRS AGENCY'S OPPOSITION TO 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(NOT EXTENSION) AND REQUEST FOR RELIEF UNDER,.CIVIL 

RULE 56(t) . 

A. The Parties' Characterization of the Lease Is Not 
Controlling 

Defendant Legislative Affairs Agency's Opposition to the Motion for Partial 

Summary Judgment (Not Extension) by Alaska Building, Inc. (ABI) is largely that by 

calling the LIO Lease' an extension it complies with the AS 36.30.083(a) requirement that 

1 More particularly described as that certain contract, dated September 19, 2013, by and 
between defendant Legislative Affairs Agency and defendant 716 West Fourth Avenue 
LLC (716 LLC), titled "Extension of Lease and Lease Amendment No. 3, a true and 
correct copy of which is attached as Exhibit I to the June 12, 2015, Affidavit in Support of 
Plaintiffs Motion for Partial Summary Judgment (Supporting Affidavit). 
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LAW OFFICES OF 

}AMES B. GorrsTEIN 

408 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7688 

FACSIMILE 
(907) 274·9493 

it extend a real property lease to bypass the regular public bidding process.2 It is 

respectfully suggested that it is the actual effect of the LIO Lease, rather than what it is 

called that controls. See, e.g., Department of Revenue v. Baxter, 486 P.2d 360, 364 

(Alaska 1971) (the substantial effect of the instruments employed, rather than the 

particular form used controlling). 

Here, AB I's motion for Partial Summary Judgment contends that the LIO Lease 

does not extend a real property lease as required under AS 36.30.083(a). With respect to 

this issue, ABI asserts that the following terms and effect of the LIO Lease results in the 

legal conclusion that it does not extend a real property lease:3 

a. Demolition of the then existing Anchorage Legislative Information Office 
located at 716 West 4th Avenue in Anchorage, Alaska down to its 
foundation and steel frame, 

b. Demolition of the adjacent old Empress Theatre, located at 712 West 4th 
Avenue, occupied by the Anchor Pub at that time, 

c. Moving the existing Anchorage Legislative Information Office prior to the 
demolition of the old Legislative Information Office Building, and 

d. Construction of a new office building for lease as the new Anchorage 
Legislative Information Office. 

Paragraph 2 of Supporting Affidavit. 

It is a simple argument, which may or may not ultimately prevail, but it is a legal 

issue based on indisputable facts. 

2 AS 36.30.083(a) also requires that such a lease achieves "minimum cost savings of at 
least 10 percent below the market rental value." 
3 The Legislative Affairs Agency tries to make a big deal that ABI does not dispute that the 
LIO Lease is a real property lease. The point isn't whether it is a real property lease or 
not-ABI agrees it is-but whether it extends such a lease. 

Reply Re: Motion for 
Partial Summary Judgment (Not Extension) Page2 
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LAW OFFICES OF 

JAMES B. GorrsTEIN 

406 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274-9493 

Confirming the provisions of the LIO Lease, its effect, as depicted in the following 

photographs produced by defendant Koonce Pfeffer Bettis, Inc., d/b/a KPB Architects 

(KPB) in its Initial Disclosures4 confirm that the old Anchorage Legislative Information 

Office was demolished down to its steel frame and foundation, the adjacent old Empress 

Theatre, most recently the Anchor Pub, was demolished, and a new building constructed.5 

4 Reply Affidavit, ~2. 
5 The Legislative Affairs Agency objects to ABI's use of the word "new," but that is 
another irrelevancy. However one describes what was constructed, the question is whether 
the LIO Lease extended a real property lease. 
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L 
While this demolition and construction occurred, the existing Anchorage 

Legislative Information Office was moved, which is both provided in the LIO Lease at 

~l. l.c.2. and Exhibit B-1 thereto,6 and affied to in the Supporting Affidavit at ~2.c. 

So, again, the question is whether these indisputable facts establish as a legal matter 

that the LIO Lease did not extend a real property lease as required by AS 36.30.083(a) in 

order to legally avoid the public bidding process. It is respectfully suggested the points 

raised by the Legislative Affairs Agency do not defeat the Motion for Partial Summary 

Judgment. 

6 Pages 3 and 83ofExhibit 1, to Supporting Affidavit. 
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B. AS 36.30.083(a) Is Controlling 

At page 7 of its Opposition, the Legislative Affairs Agency asserts that a factual 

issue over whether there has been compliance with the terms of AS 36.30.020 precludes 

summary judgment as to compliance with AS 36.30.038(a). While there certainly is great 

doubt as to the validity of the findings that there was compliance with AS 36.30.020, that 

factual issue is irrelevant to the Motion for Partial Summary Judgment. That the 

Legislative Affairs Agency was also required to comply with AS 36.30.020, does not mean 

it was not required to comply with AS 36.30.083(a). Or put differently, even if there was 

compliance with AS 36.30.020, ifthe LIO Lease does not extend a real property lease, it is 

still illegal under AS 36.30.083(a). 

C. That There May Have Been Previous Extensions Is 
Irrelevant to Whether the LIO Lease Complies With AS 

36.30.083( a) 

At pages 4-5 of its opposition, the Legislative Affairs Agency argues that because 

there have been previous amendments or extensions of the lease for the Anchorage 

Legislative Information Office Building, the LIO Lease is an extension. However, that 

there have been previous modifications or extensions of the lease is irrelevant to whether 

the LIO Lease is in compliance with requirement in AS 36.30.083(a) that in order to be 

legal, the LIO Lease must extend a real property lease. 

D. The LIO Lease Is Not In Accord with the Intent of AS 
36.30.083( a) 

At page 7 of ABl's Memorandum in Support of Motion for Partial Summary 

Judgment (Partial Summary Judgment Memo) it states: 

Reply Re: Motion for 
Partial Summary Judgment (Not Extension) Page6 
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Exhibit l, is the legislative history that describes the rationale behind 
AS 36.30.083(a). The fundamental economic principle is that rental rates in 
new leases spread the costs of construction, including tenant improvements 
over the term of the lease (amortization) and that during a lease extension, 
the landlord does not have those costs and can and often will dramatically 
reduce the rent for an extension to reflect it having already recovered those 
costs. 

The Legislative Affairs Agency does not dispute this in its opposition. 

The Legislative Affairs Agency complains about the non-Alaska cases cited by ABI 

in support of its contention that the LIO Lease is not an extension, but cites no authority of 

its own. There are no cases interpreting AS 36.30.083(a) and it is respectfully suggested it 

should be interpreted in accord with its fundamental purpose, as repeatedly and 

consistently stated in its legislative history, which is attached as Exhibit 1 to the 

Memorandum in Support of the Motion for Partial Summary Judgment and described 

above. 

Whether one calls the project a renovation or construction of a new building, the 

LIO Lease achieves the opposite of the Legislature's intent in enacting AS 36.30.083(a). 

E. A Civil Rule 56(t) Extension Would be Pointless 

The Legislative Affairs Agency requests a Civil Rule 56(£) extension in the event 

the Motion for Partial Summary Judgment is not denied. Defendant 716 West Fourth 

Avenue LLC (716 LLC) also requested a Civil Rule 56(£) extension and rather than repeat 

its entire argument here, ABI hereby incorporates its July 2, 2015, opposition thereto with 

additional points germane specifically to the Legislative Affairs Agency's Rule 56(£) 

Request. 

Reply Re: Motion for 
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Unlike 716 LLC, the Legislative Affairs Agency has identified two factual issues 

for which it asserts it needs discovery. The first is that the Legislative Affairs Agency 

needs "discovery from the other defendants concerning details of the construction 

activities, including the permits that were obtained." 7 First, neither the construction details 

nor the permits are relevant to determining the Motion for Partial Summary Judgment. 

Second, defendant KPB Architects provided construction details and permit documents 

with its Initial Disclosures. 8 

The other factual issue for which the Legislative Affairs Agency asserts it needs 

discovery is "whether the lease extension is so 'drastically different' from the original lease 

that it should not qualify as an extension."9 However, attached as Exhibits A-C to the June 

29, 2015, Kevin Cuddy Affidavit are what he affies are the prior versions of the lease. 10 

Thus, the Legislative Affairs Agency doesn't need to discover the original lease to compare 

it with the LIO Lease. Since the Legislative Affairs Agency is the lessee, it should have 

these in its files and, apparently, already does. 

In order to receive a Civil Rule 56(f) extension, a party is required to provide 

adequate reasons why the party cannot produce evidence in the normal time frame. See, 

Gamble v. Northshore Partnership, 907 P.2d 477, 485 (Alaska 1995); Mitchell v. Teck 

Cominco Alaska Inc., 193 P.3d 751, 759 (Alaska 2008); and Hymes v. Deramus, 119 P.3d 

7 June 29, 2015, Kevin Cuddy Affidavit, 10. 
8 Reply Affidavit,, 3. KPB Architects' Initial Disclosures were served after the 
Legislative Affairs Agency's opposition to the instant motion. 
9 June 29, 2015, Kevin Cuddy Affidavit ,11. 
10 June 29, 2015, Kevin Cuddy Affidavit,, 15-17. 
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963 (Alaska 2005). It is respectfully suggested that the Legislative Affairs Agency has 

failed to do so. However, should this Court grant the Legislative Affairs Civil Rule 56(f) 

Request, ABI respectfully suggests that the current discovery stay be terminated and the 

Legislative Affairs Agency allowed 45 days from the original due date of June 29, 2015 to 

supplement its opposition to ABI's Motion for Partial Summary Judgment with whatever 

discovery it has obtained that it asserts is relevant. 

F. Conclusion 

For the foregoing reasons, plaintiff Alaska Building, Inc.'s Motion for Partial 

Summary Judgment (Not Extension) should be GRANTED. In the alternative, it is 

respectfully suggested the current discovery stay should be terminated and defendant 

Legislative Affairs Agency allowed 45 days from the original due date of June 29, 2015. 

Dated July 7, 2015. 

Reply Re: Motion for 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALA'.Si0\'J1
1s 't;-;:itY~ 

THIRD JUDICIAL DISTRICT, AT ANCHOR..~JJEU 
-z!IIJ J L -7 P'l ,,_ r: ,). I.ii) 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

C!_Cn;ff:°i/~: . 
. - ~ ·.'-_• . 

AFFIDAVIT IN SUPPORT OF REPLY TO: 
LEGISLATIVE AFFAIRS AGENCY'S OPPOSITION TO 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
(NOT EXTENSION AND REQUEST FOR RELIEF UNDER CIVIL 

FULE 56(t) 

THIRD JUDICIAL DISTRICT ) 
)ss 

STATE OF ALASKA ) 

. . '· 

JAMES B. GOTTSTEIN, being first sworn under oath hereby deposes and states as 

follows: 

1. I am the attorney for plaintiff Alaska Building Inc. 

2. Included in the Initial Disclosures of defendant Koonce Pfeffer Bettis, Inc., d/b/a 

KPB Architects (KPB Architects), received July 2, 2015, are the attached photographs 

depicting different stages of demolition of the old Anchorage Legislative Information 
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Office Building and the adjacent Old Empress Theatre, and construction of the current 

Anchorage Legislative Information Office Building pursuant to that certain contract, dated 

September 19, 2013, by and between defendant Legislative Affairs Agency and defendant 

716 West Fourth A venue LLC (716 LLC), titled "Extension of Lease and Lease 

Amendment No. 3 (LIO Project), a true and correct copy of which is attached as Exhibit 1 

to the June 12, 2015, Affidavit in Support of Plaintiffs Motion for Partial Summary 

Judgment (Not Extension). 

3. Also included in the KPB Architects Initial Disclosures are construction details 

and permitting documents pertaining to the demolition and construction involved in the 

LIO Project. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

DATED this 7th day of July, 2015. 

SUBSCRIBED AND SWORN TO b 
1~re me this 2_ day of July 2015. 

~\\\\\111111//tt~ . ::: 
~ ~ST~~ -=--4~(;;;Pll....ll..df6AXI.-----,---­
~ ~:~·~···::? ~ Nota Public in and for Alaska 

(;$ • CP' . • ~ M . . E . "I ' !ffj · :~ -.. ~ y Comm1ss10n xpires: o \ Cl 
:: i NOTARY~ = 
~..,\PUBLIC/:+~ 
~ .n• A o" Sf 
~ "'~···;-''11 I '15f''\ _.~ §;/§ 
~~r;·a~··~c~~.is: · 

~1111111\\\\\\~V'. 
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INTHESUPERIORCOURTFOR THE STATE OF AL~SKA ,, ti/vi 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE;,i/5 JUL -7 PN 3: .3_9 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, et al., 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 

c• rr:- .. 
·---1.:, i.', ,-\~. :_._-··_·,~·;·c;, 

fi ';': ' 
{)-:-.-:----... __ 
ti r: : . U ; 1' I:: ;··t_· :~·.-~-------

) CERTIFICATE OF SERVICE 
) 
) 

I hereby certify that on this date I mailed a copy of: 

1. Reply to: Legislative Affairs Agency's Opposition to Plaintiffs Motion for Partial 
Summary Judgment (Not Extension) and Request for Relief Under Civil Rule 
56(t), 

2. Affidavit In Support Of Reply To: Legislative Affairs Agency's Opposition To 
Plaintiffs Motion For Partial Summary Judgment (Not Extension) And Request 
For Relief Under Civil Rule 56(t), 

3. this Certificate of Service, to: 

Jeffrey W. Robinson 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 9950 l 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 
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Blake Call 
Call & Hanson 
413 G Street 
Anchorage, AK 99501 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W 3rd Ave., Suite 400 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike St., Ste 2200 
Seattle, WA 9810 I 

Dated: July 7, 2015 

Certificate of Service 
Case No. 3AN-15-05969 Page 2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

Case No.: 3AN- l 5-05969 Civil 

~oi 
[PROPOSED] ORDER GRANTING MOTION TO DISMISS COUNT I 

THIS COURT, having reviewed Defendant 716 West Fourth Avenue, LLC's 

("Defendant") Motion to Dismiss Count I, any opposition and/or responses thereto, and 

being duly advised in the premises, this Court finds as follows: 

It is ORDERED that 716's Motion to Dismiss Count I for lack of subject matter 

jurisdiction is hereby GRANTED. 

DATED this_ day of _____ ,, 2015. 

PATRIC~rkic~ 
Superior Court Judge 

( I 0708-101--00274059; I } Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the '2.?> day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

ASHBURN & MASON 

By:--'---~--w-~--=------=-----
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING MOTION TO DISMISS COUNT I 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-l 5-05969Civil 

{ I 0708-101-00274059; I } 
Page 2 of2 
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-\A .j 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 

ORDER GRANTING 
REQUEST FOR ORAL ARGUMENT 

(Motion to Dismiss or Sever) 

Upon request of plaintiff Alaska Building, Inc., pursuant to Civil Rule 77(e)(2), for 

oral argument on the Legislative Affairs Agency's Motion to Dismiss or, in the Alternative, 

to Sever Claims, oral argument thereon shall be held, Au,5Uzt I~ ;21215=" , 2015 at 

a~BO -f2-.m, in Courtroom 301, Nesbett Courthouse, 825 West 4th Avenue, Anchorage, 

Alaska. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-l 5-05969 Civil 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

*•1 
(PROPOSED] ORDER GRANTING MOTION FOR EXPEDITED 

CONSIDERATION OF 716 WEST FOURTH AVENUE, LLC'S MOTION TO 
EXTEND DEADLINES TO RESPOND TO MOTIONS 

Having considered 716 West Fourth Avenue, LLC's ("716") Motion for 

~ Expedited Consideration of its Motion to Extend Deadlines to Respond to Motions, and 

z 
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any opposition or reply thereto, the Court ORDERS as follows: p\ 

716's Motion for Expedited Consideration is.~,D~~~ 
7-l-6'g M6tieA te eJtteed Deadlines shall be hied by the close of busmess Oil WsaResday,, 

lfily I, aRa aey rep!) shall be filed by the close of bt1siness 611 Thmsday, July 2nd, so 

that a rlecisioR may iss1:1e ay Hie elese 0fa1:tsieegg 611 Monday, July 6th:----

{ 10708-101-00275414; I} Page I of3 
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DATED this !l.day of_-+-"-_ _.,_, 2015. 
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(PROPOSED] ORDER GRANTING MOTION FOR EXPEDITED CONSIDERATION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

Page 2 of3 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [0"U.S. Mail on the 3o day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: \~~ 
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING MOTION FOR EXPEDITED CONSIDERATION 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-15-05969Civil 

( 10708-1 OI-00275414;1) 
Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE o~ ~ws~/~~/.~fjA 

THIRD JUDICIAL DISTRICT AT ANCHo~&JrN 30 P/1 ?. 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 

716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

f'·· r:- ,,. 4 .c:-
LL,(/~({ 'rr. .) 

, I l,>(f)_t r• 

:; /: ._ ' .. · o:. :"~ ;- .. ~ 

Case No.: 3AN-l5-05969 CI 

716 WEST FOURTH A VENUE, LLC'S 
MOTION FOR EXPEDITED CONSIDERATION 

716 WEST FOURTH AVENUE, LLC ("716"), by and through its attorney of 

record, Jeffrey W. Robinson, Ashburn & Mason, P.C., and pursuant to Rule 77(g) of the 

Alaska Rules of Civil Procedure, hereby moves for an order shortening time within 

which its Motion to Extend Deadlines for Responding to Motions may be heard, 

considered, and ruled upon, and for an order shortening time when any oppositions are 

to be tiled and served. 

716 makes this request because under the normal timeframes provided in the 

Civil Rules, briefing on this Motion would not be complete until after the current 

deadline for 716's reply to Plaintiffs Opposition to Legislative Affairs Agency's 

Motion to Stay Proceedings (June 8) had passed. As described in the affidavit of 

counsel accompanying the Motion to Extend Deadlines, and as required by Civil Rule 

{ I 0708-101-00275409; I ) Page I of3 
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77(g)(4), counsel has made a good-faith effort to resolve the issues raised in these 

motions with opposing counsel. A decision on the Motion to Extend Deadlines is 

necessary by the close of business on July 6, 2015, so that undersigned's office will 

have time to prepare the reply on the substantive Motion to Stay Proceedings, should 

the requested extension not be granted. 

For these reasons, 716 respectfully requests that the Court grant its Motion for 

Expedited Consideration and enter the attached proposed order. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: G/3o}} 5- By: __ ~-----­
foet Jeffrey W. Robinson 

Alaska Bar No. I 080503 8 

716 WEST FOURTH A VENUE, LLC'S MOTION FOR EXPEDITED CONSIDERATION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-I 5-05969Civil 

Page 2 of3 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile IXJ U.S. Mail on the~ day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake Call 
Call & Hanson P.C. 
413 G Street 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

716 WEST FOURTH A VENUE, LLC'S MOTION FOR EXPEDITED CONSIDERATION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- I 5-05969Civil 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

\ 
IN THE SUPr.RIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-15-05969CI 

[PROPOSED) ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS 
AGENCY'S MOTION TO DISMISS OR, IN THE ALTERNATIVE, TO SEVER 

CLAIMS FOR MISJOINDER 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's (the 

"Agency") Motion to Dismiss, any opposition and/or responses thereto, and being duly 

advised in the premises, this Court finds as follows: 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION TO DISMISS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH A'VENUE, LLC, el al., Case No. 3AN-15-05969CI 
Page I of3 I 000798



·., .. • 
_IT IS THEREFORE ORDERED that Defendant Legislative Affairs Agency's 

Motion to Dismiss for lack of subject matter jurisdiction is GRANTED. 

Or 

_IT IS THEREFORE ORDERED that Defendant Legislative Affairs Agency's 

Motion to Dismiss for lack of subject matter jurisdiction is DENIED, but the claims 

against the Legislative Affairs Agency contained in Count One of the Complaint are 

SEVERED from this case. If Plaintiff wishes to pursue the claims in Count One against 

the Legislative Affairs Agency, it must file a separate case. 

DATED this __ day of _____ , 2015. 

[PROPOSED] ORDER GRANTING LEGISLATIVE.AFFAIRS AGENCY'S MOTION TO DISMISS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, et al.. Case No. 3AN-15-05969CI 
Page 2 of3 I 000799



• 
CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on May 27, 2015, a true and correct copy of the foregoing was served 
via first class mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

Cynthia L. Ducey, Esq. 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 
(Attorneys for Defendant, Pfeffer 
Development, LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Def/Criterion General, Inc.) 

Daniel T. Quinn, Esq. 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501-2038 
(Attorneys for Defendant Koonce Pfeffer 
Bettis, inc. d/bla KPB Architects) 

I further certify that this document was substantively produced in Times New Roman 13, 
aska Appellate Rule 513.5( c)( I) and Civil Rule 76(a)(3). 

e by Allen, Litigation Practice Assistant 

79099252. I 0081622-00003 

[PROPOSED] ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION TO DISMISS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
Page 3 of3 I 000800
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

408 G STREET. SUITE 208 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7888 

FACSIMILE 
(907) 274-9493 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

ORDER GRANTING UNOPPOSED MOTION TO 
EXTEND TIME FOR REPLY RE: 

ALASKA BUILDING, INC.'S MOTION TO COMPEL RESPONSES 
TO PLAINTIFF'S FIRST REQUESTS FOR PRODUCTION TO 716 

WEST FOURTH A VENUE LLC 

Alaska Building, Inc.'s, unopposed motion for an extension of time until November 

18, 2015, to file its reply regarding Alaska Building, Inc.'s Motion To Compel Responses 

To Plaintiffs First Requests For Production To 716 West Fourth Avenue LLC is hereby 

GRANTED. 

u5-Dated _ ___.(__}:_ ______ , 2015. 

\ 
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LAW OFFICES OF 

}AMES 8. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7888 

FACSIMILE 
(907) 274·9493 

INTHESUPERIORCOURTFORTHESTATEOFALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 

ORDER GRANTING UNOPPOSED MOTION TO 
EXTEND TIME FOR REPLY RE: 

ALASKA BUILDING, INC.'S MOTION 
FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc.'s, unopposed motion for an extension of time until November 

18, 2015, to file its reply regarding Alaska Building, Inc.'s M. otion for Pr~liminaw 
(]~-~~ ~_,~· 

Injunction is hereby GRANTED. ~Mt' k~- fJ ~~~.. ~ t [M~b(~9t(fa::t--;J ~~ 
Dated //~ ,2015. ~ 

I CClillY lli<ll on__j/ 117111£ il wµy 
ol the following was WJ faxed/ hand-delivered 
to each of tlm following a),tpe_ir add1esses of 

record tr;L~ ~ 

~rtministmtive Assislany.4_ ~ 

cKAY, 
R COURT JUDGE 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

~ 
_./Y[PROPOSEDI ORDER GRANTING DEFENDANT LEGISLATIVE 

AFFAIRS AGENCY'S MOTION FOR SUMMARY JUDGMENT 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's Motion 

for Summary Judgment Under the Laehes Doctrine, any opposition and/or responses 

thereto, and being duly advised in the premises, this Court ORDERS as follows: 

Defendant Legislative Affairs Agency's Motion for Summary Judgment Under the 

Laches Doctrine is hereby GRANTED. 

[PROPOSED] ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
SUMMARY JUDGMENT 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN- I 5-05969CI 
Page I of2 
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DATED this __ day of _____ , 2015. 

Superior Court Judge 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October 21, 2015, I caused a true and correct copy of the foregoing 
to be served in the manner identified on: · 

VIA HAND DELIVERY 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintijj) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
ian c with Alaska Appellate Ruic 513.5(c)(I) and Civil Rule 76(a)(3). 

Debby Allen, Practice Assistant 

80415105.1 0081622-00003 

[PROPOSED] ORDER GRANTING DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
SUMMARY JUDGMENT 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN-15-05969CI 
Page 2 of2 
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• • 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~~) 

{'PROPOSED ORDER GRANTING 716'S MOTION FOR RULING OF LAW 
PRECLUDING ABl'S CLAIMS FOR QUI TAM AND PUNITIVE DAMAGES 

Having considered Defendant 716 West Fourth Avenue, LLC's ("716") Motion 

for Ruling of Law Precluding ABI's Claims for Qui Tam and Punitive Damages, and 

any opposition thereto, the Court hereby GRANTS the Motion. Plaintiff Alaska 

Building, Inc. 's ("ABI") claims for I 0% of the purported savings to the Legislative 

Affairs Agency and punitive damages (asserted on page 3 of ABI's Second Amended 

Complaint, at paragraphs B and C) are DISMISSED. 

usE-0 
HON. P~~- McKAY 
Superior Court Judge 

( 10708-101-00291048; I} Page I of2 
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•• • 
CERTIFICATE OF SERVICE 

I certify that a copy of the for(:!oing was served 0 electronically 0 messenger 0 
facsimile~ U.S. Mail on the day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

PROPOSED ORDER GRANTING 716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S CLAIMS 
FOR QUI TAM AND PUNITIVE DAMAGES 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- I 5-05969Civil 
{10708-101-00291048;1} Page 2 of2 
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I • 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~~·) 

(\[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION TO COMPEL 
RESPONSES TO PLAINTIFF'S FIRST REQUESTS FOR PRODUCTION TO 

716 WEST FOURTH A VENUE, LLC 

Having considered the parties' briefing regarding Plaintiffs Motion to Compel 

Responses to Plaintiffs First Requests for Production to 716 West Fourth Avenue, 

LLC, the motion is DENIED. 

Alternatively, the Court shall perform an in camera review of 716 West Fourth 

~ "' Avenue LLC's Operating Agreement. In the event the Court finds this document ,., 
z 0 ~ 
0 0 " relevant to the instant action, it will release this document to Plaintiff only under a 

M - :::. 
(/) we,..; 
.( !::.,,o 
~ ~ ~ a- confidentiality and protective order to be drafted by 716 and approved by the Court 
"'"''"<~ 

~ ~ :5 within ten days of the issuance of the order. If the Court finds that the Operating ~
"~11iu. 

~ < < . 
< :I w 

Z ...J cl; ~ - 1 . "ff .... " :::: Agreement is not relevant to this action, it will not release the document to P amt1 . No 
~ en 0 ~ > 0 .0 J > z" "' " < ~ other documents pertaining to 716's financial operations are ordered to be released at 
"" M l'-

I M O 
- a-< ~ this time. 

{ 10708-101-00297081 ;I) Page I of3 
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• 
A brief hearing regarding unresolved discovery issues relating to Plaintiffs 

Motion to Compel will be held, if necessary, following the conclusion of oral argument 

addressing 716's Motion for Summary Judgment under the Laches Doctrine, which 716 

has joined. 

us~0 
H~CKJ.McKAY DATED: 

Superior Court Judge 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION TO COMPEL 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
( 10708-101-00297081 ; I } Page 2 of3 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile 00 U.S. Mail on the g] day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

k ~ rll' ( • I .,,./, ,,.0---
By:_~ ____ '->-"C_-=-......... __ • __ 

Heidi Wyckoff 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION TO COMPEL 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
{I 0708-101-00297081; I) Page 3 of3 
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LAW OFFICES OF 

JAMES B. GOTISTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
19071 274·7688 

FACSIMILE 
(9071 274·9493 

( 
'· ' ! 

• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

VS. ) 

) 
716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

,~ORDER GRANTING 
MOTION TO COMPEL RESPONSES TO PLAINTIFF'S 
FIRST REQUESTS FOR PRODUCTION TO 716 WEST 

FOURTH A VENUE LLC 

Upon the motion by plaintiff, Alaska Building, Inc., to compel responses to 

Plaintiffs First Requests for Production to 716 West Fourth Avenue LLC pursuant to Civil 

Rule 37(d), and after consideration of all responses, if any, it is hereby Ordered that the 

motion is GRANTED. 

IT IS FURTHER ORDERED, 

1. Defendant, 716 West Fourth Avenue LLC shall produce the requested 

material within 30 days of this Order, and 

2. Defendant, 716 West Fourth Avenue LLC shall describe any documents or 

other material withheld because of an asserted privilege as follows: 

(a) The date of the document or other item; 
(b) The author or addressor of the document or other item; 

;;_; 
000811



LAW OFFICES OF 

]AMES B. GOTTSTEIN 

408 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274-9493 

• 
(c) The:re,clpierit or addressee of the document or other item; 
( d) The iluniber of pages of the document; 
(e) The general subject matter of the document or other item; 
(f) Each person who sent, received and obtained copies of the document or other 

item; 
(g) A general description of the document or other item (i.e., letter, report, 

memoranda, audio or video recording); and 
(h) The basis of the privilege asserted with respect to the alleged grounds for non­

production of the document or other item. 

Dated , 2015. 
~~~~~~~~~-

Order Granting Motion to Compel 
716 LLC Production s Page2 
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LAW OFFICES OF 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

&f\ ORDER GRANTING 
MOTION TO COMPEL RESPONSES TO PLAINTIFF'S 
FIRST REQUESTS FOR PRODUCTION TO 716 WEST 

FOURTH A VENUE LLC 

Upon the motion by plaintiff, Alaska Building, Inc., to compel responses to 

Plaintiffs First Requests for Production to 716 West Fourth Avenue LLC pursuant to Civil 

Rule 3 7( d), and after consideration of 716 West Fourth A venue's opposition and Alaska 

Building, Inc.'s reply, it is hereby Ordered that the motion is GRANTED as follows: 

1. Such discovery shall be subject to any discovery or protective order applicable 

thereto. 

2. Except as otherwise specifically provided below, all the requested documents 

shall be produced. 

3. The following numbered documents listed in the Attorney Client Privilege Log 

JAMES e. GorrsTEIN served with Supplemental Responses to Alaska Building, Inc.'s First Request for 
408 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99'501 

TELEPHONE 
(907) 274·7688 

FACSIMILE 
(907) 274-9493 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
1907) 274·9493 

Production (E-mail Privilege Log) shall be produced: 1, 2, 4, 5, 6, 8, 19, 46, 50 & 51 shall 

be produced. 

4. To be able to assess the applicability of the attorney/client privilege with respect 

the other documents listed in the E-mail Privilege Log, 716 LLC shall state: 

(a) any other recipients of the document, including those after the initial 
transmittal, 

(b) the general subject matter, and 
( c) the date. 

5. To be able to assess the applicability of the attorney/client privilege defendant, 

716 West Fourth Avenue LLC shall describe (i) the redactions in 716 West Fourth Avenue 

document production numbers 716-001273, 716-001281, 716-001283, 716-001285, 716-

001298, 716-001300, 716-001302, 716-001303, 716-001347-1348, 716-001412, 716-

001947, and 716-002352, and (2) any other documents or other material withheld because 

of an asserted privilege as follows: 

(a) The date of the document or other item; 
(b) The author or addressor of the document or other item; 
(c) The recipient or addressee of the document or other item; 
(d) The number of pages of the document; 
(e) The general subject matter of the document or other item; 
(f) Each person who sent, received and obtained copies of the document or other 

item; 
(g) A general description of the document or other item (i.e., letter, report, 

memoranda, audio or video recording); and 
(h) The basis of the privilege asserted with respect to the alleged grounds for non-

production of the document or other item. · 

Order Granting Motion to Compel 
716 LLC Production s Page 2 of3 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99!501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

• 
6. Defendant, 716 West Fourth Avenue LLC shall comply within 30 days of this 

Order. 

Dated ________ , 2015. 

Order Granting Motion to Compel 
716 LLC Production 

PATRitK J. McKAY, 
SUPERIOR COURT JUDGE 

s Page 3 o/3 
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. ·,, LAW OFFICES OF 

}~ES 8. GOITSTEIN 
', 

408 G STREET. SUITE 206 ·, 
ANCHORAGE.ALASKA 

99501 

TELEPHONE 
(907) 274-7688 

'· 
FACSIMILE . 

(907) 274·9493 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH. AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 
*2-L\ 

OPPOSITION TO DEFENDANT LEGISLATIVE AFFAIRS 
AGENCY'S MOTION FOR SUMMARY JUDGMENT UNDER THE 

LACHES DOCTRINE 

Plaintiff, Alaska Building, Inc., opposes Defendant Legislative Affairs Agency's 

Motion For Summary Judgment Under The Laches Doctrine (Laches Motion). 

A. Alaska Laches Law 

The Supreme Court has articulated the general standard for !aches as follow: 

Whether laches bars a suit is a question properly addressed to the trial 
court's discretion; we will not overturn its decision unless our review of the 
record leaves us with a definite and firm conviction that a mistake has been 
committed. To mount a )aches defense, "the defendant must show, (1) that 
the plaintiff has unreasonably delayed in bringing the action, and (2) that this 
unreasonable delay has caused undue harm or prejudice to the defendant." 

Laverty v. Alaska R.R. Corp., 13 P.3d 725, 729 (Alaska 2000), footnotes omitted. "The 

superior court has 'broad discretion to sustain or deny a defense based on !aches.' " 

000816
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LAW OFFICES OF 

JAMES B. GorrsTEIN . 

406 G STREET. SUITE 208 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7688 

FACSIMILE 
(907) 274·9493 

• 
Offshore Systems-Kenai v. State, Dept. ofTransp. and Public Facilities, 282 P.3d 348, 354 

(Alaska 2012). 

Whether or not )aches is even available as a defense depends upon whether the 

underlying relief requested is legal or equitable. Laverty, 13 P.3d at 730. ("laches is an 

equitable defense against equitable causes of action, but not a legal defense against actions 

at law."). 

In Laverty, the Supreme Court discussed this in the context of a claim for 

declaratory relief as follows: 

Courts in other jurisdictions have described the declaratory judgment 
as a sui generis form of relief, arising neither at law nor at equity. We have 
similarly described the Declaratory Judgment Act as adding "another remedy 
to existing legal and equitable remedies." These characterizations cause a 
problem when the affirmative defense of laches is raised against a claim for 
declaratory relief, since laches is an equitable defense against equitable 
causes of action, but not a legal defense against actions at law. Courts often 
resolve this problem by looking to the circumstances surrounding the claim 
and applying laches ifthe claim would have arisen in equity before 
declaratory judgment was available. 

Here, Laverty sought a declaration and a parallel injunction, which 
might lead courts in some jurisdictions to treat the declaration as equitable 
relief, subject to laches. In Alaska, however, the issue is complicated by the 
broad right of standing that our law confers on citizen-taxpayers. Unlike 
many jurisdictions, Alaska permits citizen-taxpayer standing when a case 
raises issues of "public significance" and the person bringing the case is an 
"appropriate" party to raise the issue. Our law thus recognizes that 
declaratory relief is often the simplest and most effective form of judgment in 
cases involving significant public interest brought pursuant to citizen­
taxpayer standing. 

13 P.3d at 730, footnotes omitted. 
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B. Analysis 

(1) The Delay Was Not Unreasonable or Unconscionable 

As set forth above, the Supreme Court has historically held one of the requirements 

to assert the !aches defense is that the delay be unreasonable. Most recently, in State, 

Dept. o/Commerce and Economic Development, Div. of Insurance, 8 P.3d 351, 358 

(Alaska 2000), the Supreme Court held the delay has to be for an unconscionable period. 

The delay here was neither. Alaska Building, Inc., did not file suit to try and stop 

the construction because of its valid concern of retaliatory damage to the Alaska Building 

if an attempt to stop the project was unsuccessful. See, highlighted portions of the 

deposition transcript of Alaska Building, Inc.'s president. Exhibit 1, pages 10 (Transcript 

pagel40), 11-12 (141-142), 14 (144), 15 (145). 

In fact, 716 LLC threatened to cut off the gas to the Alaska Building during 

negotiations over moving the gas service. See, deposition transcript pages Exhibit 1, pages 

4 (87), 5 (97), 7-8 (99-100), and Exhibit 2. 

716 LLC also threatened to demolish a substantial portion of the shared wall that 

was used by the Alaska Building. Exhibit 3. Three distinct portions of the wall must be 

described to understand this. The North 50 feet was a true party wall, subject to formal, 

recorded, party wall obligations, which supported the 2nd floor and roof of that portion of 

the Alaska Building. The middle segment, runs south from the end of the formal party 

wall to the South end of the Alaska Building. The Alaska Building uses this segment as its 

outer wall, with the second and third floors built inside of it. The following picture shows 

the posts and beams of the first floor supporting the 3rd and 4th floors using this wall. 
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• 

The third section of t:he wall extended beyond the South wall of the Alaska Building 

as shown in the following picture. 
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• 
Alaska Building, Inc., had agreed to 716 LLC removing this latter, most southern section 

of the wall, extending beyond the South wall of the Alaska Building, but not the true Party 

Wall portion, or the middle section, as depicted in the first picture, yet as set forth in 

Exhibit 3, 716 LLC threatened to remove the middle section, which is the outer wall for 

that portion of the Alaska Building. 

So, Alaska Building, Inc., was justifiably concerned that trying to stop the project 

would result in substantial, even catastrophic, damage to the Alaska Building. Under such 

circumstances, the delay was neither unreasonable nor unconscionable. 

In addition, the extremely short time frame between the announcement of the 

project, on or around October 2, 2013, and the anticipated commencement of demolition of 

the Old Empress Theatre on November 15, 2013, made suing to stop it not feasible. 

In City and Borough of Juneau v. Breck, 706 P.2d 313 (Alaska 1985), the principle 

case relied upon by the Legislative Affairs Agency, and 716 LLC in its Joinder, the 

Supreme Court held that laches applied because the signing of the contract and 

commencement of work should have galvanized the plaintiff into action in finding the 

delay unreasonable. It is respectfully suggested, however, that the fundamental standard is 

whether the delay was reasonable or unconscionable and the foregoing circumstances 

demonstrate that it was not. To allow a laches defense to be asserted when the party 

established so short a time frame that mounting a legal challenge to stop it was infeasible 

turns the concept of unreasonable delay on its head. Similarly the prospect of retaliatory 

LAw OFF1cES oF damage to the Alaska Building makes the delay not unreasonable nor unconscionable. 
]AMES B. GorrsTEIN 
406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274-7688 

FACSIMILE 
(907) 274·9493 
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• 
(2) Neither the Legislative Affairs Agency Nor716 LLC Will Suffer Under 

Harm or Prejudice. 

The other prerequisite for the laches defense is undue harm or prejudice. It is 

respectfully suggested neither 716 LLC, nor the Legislative Affairs Agency will suffer 

undue harm or prejudice. 

As set forth in Alaska Building, Inc.'s Opposition To 716's Motion For Ruling Of 

Law Precluding ABI's Claims For Qui Tam And Punitive Damages, 716 LLC knew that 

the LIO Lease was illegal and secretly worked with the chair of the Legislative Council to 

put pressure on the key Legislative Affairs Agency staff to accept the illegal agreement. 

Under these circumstances, 716 LLC would not be suffering undue hann or prejudice. 

Moreover, if, as 716 LLC asserts, the rental rate under the LIO Lease is more than l 0% 

below market, then it would be more than made whole by being allowed to lease at market 

if the Legislative Affairs Agency leaves. The argument ofhann by 716 is an admission 

that the lease rate is not at least 10% below market as required by AS 36.30.083(a). 

With respect to the Legislative Affairs Agency, if it is paid back the excess rent 716 

LLC has received, which 716 LLC has at least implicitly represented to this Court it is 

capable of doing, 1 then the Legislative Affairs Agency suffers no prejudice. There are 

other potential remedies that make the Legislative Affairs Agency whole, such as applying 

all funds paid by the Legislative Affairs Agency to a proper rental rate under AS 

1 In its Opposition to the Motion for Preliminary Injunction, which is attached as Exhibit A 
to its Joinder, at page 14, 716 LLC states, "ABI's sole Claim of irreparable harm is the 
unsubstantiated, speculative claim that because 716 is limited liability corporation it will 
be unable to pay 'pay back rent money it has received in excess of that allowed by law.' " 
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36.30.083(a), towards future rent, including the $7.5 million for "tenant improvements." 

In other words, the excess rent paid by the Legislative Affairs Agency could be a credit for 

future rent. The issue of the interplay between a declaratory judgment and potential 

remedies is more fully addressed in the next section, but the point here is that declaring the 

LIO Lease illegal, null and void does not necessarily result in a monetary loss by the 

Legislative Affairs Agency. 

Moreover, even the claimed harm in invalidating the lease is dwarfed by the harm 

from continuing the lease. As set forth in the Affidavit of Larry Norene filed in support of 

Alaska Building, Inc.'s Motion for Preliminary Injunction, the Legislative Affairs Agency 

is being charged $2,076,537 more per year than allowed under AS 36.30.083(a). Over the 

approximately 8Yi years remaining on the lease, declaring the lease illegal, null and void 

will result in a savings of over $17 million for the balance of the term. 2 In other words, the 

Legislative Affairs Agency actually suffers harm if !aches is applied. 

In sum, neither the Legislative Affairs Agency nor 716 LLC will suffer undue harm 

or prejudice. 

(3) Laches Is Not Available for the Declaratory Judgment Claim that the LIO 
Lease is Illegal 

In Laverty, the Supreme Court agreed that laches could be applied to the request for 

injunctive relief, but not to the claim for declaratory relief without a showing that there 

2 There is no other proper evidence of market rent in this case so far. If either 716 LLC or 
the Legislative Affairs Agency presents an affidavit as to market rent, then there will 
create a factual dispute that should be resolved by an evidentiary hearing on market rent. 
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was also undue prejudice with respect to that relief. Breck is to the same effect. In 

Laverty, the Supreme Court cited Alaska's declaratory judgment statute, AS 22.10.020(g),3 

which provides: 

(g) In case of an actual controversy in the state, the superior court, 
upon the filing of an appropriate pleading, may declare the rights and legal 
relations of an interested party seeking the declaration, whether or not further 
relief is or could be sought. The declaration has the force and effect of a final 
judgment or decree and is reviewable as such. Further necessary or proper 
relief based on a declaratory judgment or decree may be granted, after 
reasonable notice and hearing, against an adverse party whose rights have 
been determined by the judgment. 

(Emphasis added.) 

The declaratory relief requested here is a: 

Judgment declaring the September 19, 2013, agreement between 716 West 
Fourth Avenue LLC and the Legislative Affairs Agency pertaining to the 
Anchorage Legislative Information Office building illegal, null and void. 

Second Amended Complaint, page 3. The Second Amended Complaint also asks for, 

"Such other further and additional relief as the Court find just." Id. Normally, this is just a 

pro for ma prayer for relief, but it takes on real meaning here in light of the provision in AS 

22.10.020(g) for further proceedings following the grant of a declaratory judgment. 

A declaration that the LIO Lease is illegal occasions no undue harm or prejudice to 

the Legislative Affairs Agency or 716 LLC. Perhaps a declaratory judgment that the LIO 

Lease is null and void is akin to injunctive relief, but not one that just declares the lease 

illegal, i.e., a violation of AS 36.30.083(a). 

3 13 P.3d at 729. 
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If the Court issues a declaratory judgment that the LIO Lease is illegal, i.e., a 

violation of AS 36.30.083(a), proceedings for "further necessary or proper relief ... after 

reasonable notice and hearing," can be held to determine exactly what further or proper 

relief should be fashioned. 

C. Conclusion 

For the foregoing reasons Defendant Legislative Affairs Agency's Motion For 

Summary Judgment Under The Laches Doctrine should be DENIED. 

Dated November 5, 2015. 

. Gottstein, ABA # 7811100 
1\ttorney for Plaintiff 

VERIFICATION 

James B. Gottstein, being first duly sworn, deposes and states that to the best of my 
knowledge and belief, (1) all of the factual statements contained herein are true, (2) all of 
the exhibits hereto are true and correct copies, and (3) the two photographs were produced 
in discovery and accurately depict the subject atter of the photographs. 

Dated November 5, 2015. ~~*=51-A~:::;;::::::==:::=-

SUBSCRIBED AND SWORN TO before me this 5th day of November, 2015. 

Opposition to LAA "s 
Laches Motion 

Notary Public in and for Alaska 
My Commission Expires: O<i /Jo/ ;;x;' 7 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. Gardner. 

Dated November 5, 2015. 
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2 THIRD JUDICIAL DISTRICT AT ANCHORAGE 

3 

4 ALASKA BUILDING, INC., an 

5 

6 

7 

Alaska corporation, 

Plaintiff, 

vs. 

CERTIFIED 
TRANSCRIPT 

716 WEST FOURTH AVENUE LLC, 
8 and LEGISLATIVE AFFAIRS 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

AGENCY, 

Defendants. 
~~~~~~~~~~~~~~-/ 
Case No. 3AN-15-05969 CI 

DEPOSITION OF JAMES B. GOTTSTEIN 

VOLUME II 

Pages 59 - 147, inclusive 

Friday, October 23, 2015 
9:00 A.M. 

Taken by Counsel for 
Defendant 716 West Fourth Avenue LLC 

at 
ASHBURN & MASON 

1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 
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5 Anchorage, Alaska 99501 
907/274-7686 
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7 For Defendant 716 West Fourth Avenue LLC: 

8 Jeffrey w. Robinson 
ASHBURN & MASON 

9 1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 99501 

10 907/276-4331 

11 
For Defendant Legislative Affairs Agency: 

12 
Kevin M. Cuddy 

13 STOEL RIVES 
510 L Street, Suite 500 

14 Anchorage, Alaska 99501 
907/277-1900 

15 

16 Court Reporter: 

17 Gary Brooking, RPR 
PACIFIC RIM REPORTING 

18 711 M Street, Suite 4 
Anchorage, Alaska 99501 

19 

20 

21 

22 

23 

24 

25 
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1 was, I think, a meeting early in the month, maybe 

2 the 2nd or 3rd, and then I can't remember when there 

3 was the situation with moving the gas line. 

4 Q. Right. 

5 A. And(Bob O'Neill just said he was just going) 

6 to disconnect my_gas line, because we hadn't y~ 

7 reached an agreement on it.) 

8 Q. I'm going to get there. I'm asking you 

9 between the 11th and the 25th, the dates of these 

10 e-mails, you had some communication with entities 

11 involved in the project, correct? 

12 A. For sure with Mr. Mcclintock. You know, 

13 I'd have to -- you know, it's not unlikely, but I 

14 don't have any specific recollections of the 

15 timeframe. If you -- you know, of contacts in that 

16 timeframe. 

17 Q. Fair to say that, on the 25th, you 

18 expressed two principal concerns to Mr. McClintock. 

19 The first was the integrity of the Alaska Building, 

20 right? And this is at the bottom of page 1 of your 

21 e-mail. Correct? 

22 A. Uh-huh. 

23 Q. And the second was that you not bear any 

24 costs if something were to go wrong, right? Those 

25 were the two concerns that you expressed as of 

PACIFIC RIM REPORTING 
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1 A. Yeah. But I didn't send it. 

2 Q. Sure. I'm just asking you if you copied 

3 it -- if you had sent it, if you had gone forth and 

4 sen~i'i~~T~~i"free'n'ded - -

5 A. You know, it speaks for itself, but as --

6 the media is listed as a CC. 

7 Q. Okay. On the 30th of October, while you're 

B e-mailing Mr. Mcclintock, threatening to launch the 

9 grenade, and drafting letters to the Attorney 

10 General that you never sent, you actually entered 

11 into an indemnity agreement regarding relocation of 

12 the gas line and gas meter, correct? 

13 A. I don't recall what day. Was it the same 

14 day? 

15 Q. Yeah. I'm going to provide you with 

16 Exhibit F. 

17 A. Yeah. (One of the things that was going~ 

(18 was Pfeffer had said they were just going to cut off) 

(19 the gas to my building] 

20 (Exhibit F marked.) 

21 BY MR. ROBINSON: 

22 Q. So we're on Exhibit F. Page 2, is that 

23 your signature Mr. Gottstein, on page 2? 

24 A. Yes. It's an electronic signature. 

25 Q. And the date, please? 
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1 A. October 30th, 2013. 

2 Q. Were you provided also with the certificate 

3 of insurance, certificate of liability insurance? 

4 And ~oO~~v~~~fo~gPl!I~ LLC 

5 A. Yeah, it looks like it. Yeah, I believe 

6 so. 

7 Q. And you were the certificate holder, 

B correct, or the Alaska Building was the certificate 

9 holder, correct? 

10 A. Do you want to point me to where Alaska 

11 Building is referenced? 

12 Q. Sure. On the first page of the 

13 certificate, the bottom left corner. 

A. Oh, okay. 14 

15 Q. In fact, on the 29th, did you, throughout 

16 this process, inform your tenants what was happening 

17 with respect to construction efforts? 

18 A. I tried to keep them informed. 

19 Q. Did you specifically share with them, and 

20 if so, when, that the lease was illegal and 

21 construction shouldn't go forward? 

22 A. I don't recall. 

23 Q. Did you hold a meeting at any point with 

24 any of your tenants saying that you reviewed the 

25 statute, you understood that the lease was illegal, 

PACIFIC RIM REPORTING 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOL. II on 10/23/2015 

1 and therefore they could have liability ultimately 

2 if the lease was -- was there a meeting generally 

3 with your tenants to discuss what you had uncovered 

4 

5 A. I never had a meeting with the tenants. I 

6 would issue memos, and I met, talked to different 

7 tenants at different times. 

8 MR. ROBINSON: I'm going to mark as 

9 Exhibit G, Mr. Gottstein ... 

10 (Exhibit G marked.) 

11 BY MR. ROBINSON: 

12 Q. Do you recall writing this memo, 

13 Mr. Gottstein? 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

And the date? 

Yes. 

What's the date? 

It says October 29th, 2013. 

19 Q. Okay. And you had previously written your 

20 tenants a memo on October 10th, 2013? 

21 A. Yes. Yeah, I assume so. 

22 Q. What was the nature of this memo? I'm 

23 referring to one and two on page 1. 

24 A. (Well, the big concern was the threat to) 

(25 just turn off gas to the Alaska Building in the) 

PACIFIC RIM REPORTING 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN - VOL. II on 10/23/2015 

1 middle of winter.) 

2 Q. So you wanted the developer to provide 

3 written assurances that any costs or damages caused 

5 reimbursed by the project, correct? 

6 A. Yeah. 

7 Q. And that the project wouldn't irreparably 

8 damage the building, right? 

9 A. Yes. 

10 Q. And this one specifically dealt with the 

11 "gas meter removal" issue, right? And that's 

12 reflected in the last paragraph? 

13 

14 

A. 

Q. 

Well, the document speaks for itself. 

Would you agree with me that you received 

15 those assurances when you entered into the indemnity 

16 agreement on the 30th? 

17 

18 

A. 

Q. 

No. 

And that was your signature on the 

19 10/30 document? 

20 A. Well, yeah. This was specifically about 

21 moving the gas -- the gas line. It had nothing to 

22 do with the larger issues. 

23 Q. Right. But to be clear, you've never 

24 raised an issue that there was somehow negligence or 

25 whatever in the removal of the gas line? 
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1 A. Well, there were problems that resulted 

2 from it. I mean, my -- the boiler went off a couple 

3 times, and the rooftop units had some problems. 

4 ~~~~l?~~~~~~'f~u~~wsuit, that claim has 

5 never been raised, right? 

6 A. No. 

7 Q. Would you agree with me that 716, or the 

B developer, was making good faith efforts to discuss 

9 the construction project with you and the other 

10 neighbors of the building? 

11 A. I wouldn't necessarily characterize it as 

12 good faith. 

Q. What would you characterize it as? 

A. Public relations. 

13 

14 

15 Q. Willing to meet with people who possibly 

16 could be affected by the construction, right? 

17 A. Yeah. I mean, they would, you know, invite 

18 people and give them pizza. So, yeah, they had 

19 meetings with people to -- as part of their public 

20 relations effort. 

21 MR. ROBINSON: I'm going to just provide an 

22 example of that. And I think we cut -- are we at H, I 

23 and J there? 

24 

25 

THE WITNESS: I have got G. 

THE REPORTER: I, J and K. 
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1 versions of this letter. Is that right? 

2 A. Yes. 

3 Q. Do you see those on the screen? 

4 A. I see another one dated October 31st, 2013. 

5 Q. And what was the time on that? 

6 A. ....llii.,Q,QGVl~i!'Jll.f'FOURT'HAVENUEU.C 
JAMES GOTTST'EJN ·VOL, 11on1Q/23/2015 

7 Q. Okay. And you testified earlier today that 

8 you were thinking about, quote, unquote, launching 

9 the grenade and seeking an injunction to stop the 

10 project unless you received adequate assurances that 

11 the Alaska Building would not be damaged. Is that 

12 right? 

A. Yes. 13 

14 Q. And did you receive those assurances on or 

15 about October 30th? 

16 A. No, I wouldn't say that they were 

17 satisfactory, but that's what I could -- could get. 

18 And then ultimately(! decided not to file the) 

(19 injunction, because I felt there was too much risk) 

(20 of not being successful, and having retaliator"i) 

(21 damage to the Alaska Building~pecially after) 

(22 Mr. Mcclintock pointed out that I probably wouldn't) 

(23 be able to post the bond.) 

24 Q. Did you take any further steps after you 

25 had been drafting these letters to the Attorney 
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1 General on or about October 30th? Did you take any 

2 steps after that date to continue in that direction 

3 with another letter for the research, anything at 

4 all between, say, October 31st and March of 2015? 

5 A. Well, I didn't take any, you know, steps to 

6 advise, XQ.\l,~.w.,w~RJ.i!i!Efl.,cI mean, the Attorney 
JAMES GOTTSTEIN • VOl, II en 1Cl/73/'2015 

7 General anyway. I don't know what further 

8 research -- I may have done more research. 

9 Certainly, I did -- you know, probably at least 

10 relocked at it before I filed the lawsuit. 

11 Q. Okay. You dropped this idea of sending a 

12 letter to the Attorney General basically at the same 

13 time that you received the license to enter 

14 indemnity and insurance agreement. Is that right? 

15 A. No. I mean, basically, I dropped it. I 

16 mean, which -- if you're talking -- the gas piping 

17 one was -- I mean, that was just kind of coincidence 

18 that it was the same time. But I -- (I droppi4) 

(19 pursuing that because of the concern over the) 

(20 retaliatory damage to the Alaska Building) so which 

21 ultimate- -- go ahead. 

22 Q. Well, did anyone threaten you, 

23 Mr. Gottstein? 

24 A. No. 

25 Q. (Did Mr. McClintock suggest to you that y~ 

PACIFIC R.IM REPORTING 
907-272-4383 

Page 141 

Exhibit 1, page 11 of 17 

000836



l 1 f I 

ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOL. II on 10/23/2015 

1 ~y be subject to some sort of retaliatory damag~ 

2 if --) 

3 A. No. 

4 Q. -- you didn't sign on? 

5 A. (No. But -- no. But I -- I certainlY) 

7 really press for measures to protect the Alaska 

8 Building. And -- no. And it was not entirely 

9 successful, both in terms of not getting what was 

10 asked for and also in terms of damage resulting to 

11 Alaska Building. 

12 Q. Okay. And one of those measures, if I can 

13 find it, was this Exhibit F, the license to enter 

14 indemnity and insurance agreement, which was signed 

15 on October 30th, 2013. 

16 A. No. That was just for the gas piping, 

17 wasn't it? 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

that was 

Q. 

A. 

Q. 

A. 

The main 

Okay. 

On that date, yeah. That -- yeah. No, 

just to move the gas service. 

It was an indemnity agreement, right? 

What? 

It was an indemnity agreement? 

Yeah. But it was just for the gas piping. 

agreement was signed on December 6th. 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

1 Q. Okay. And by then you had already scrapped 

2 this idea of alerting the Attorney General about any 

3 concerns with the lease extension. Is that right? 

4 A. Yeah. I mean, I -- he didn't bring it up, 

5 but I actually e-mailed Mr. Mcclintock about that . 

6 Q. ..Ql&~ ••• ~,~~Y"u.h.~ve a conversation with 
JAMES GOnSTEIN -VOL.11on10/2l/2015 

7 Daniel Herz from the Alaska Dispatch News in August 

8 of 2015 in connection with the hearing on the motion 

9 to dismiss? 

10 A. Yes. 

Q. And --11 

12 

13 

14 

A. I mean, I •m not sure of the specific date. 

Q. Roughly in that time period? 

A. Some -- sometime before the -- that 

15 hearing. 

16 Q. Okay. And in an article that Mr. Herz 

17 published on August 17th, 2015, he reports that you 

18 had estimated you had put the equivalent of $40,000 

19 of your own time into the case at that point. 

20 A. Yes. 

21 Q. Was that true? 

22 A. Yes. 

23 Q. And roughly how much do you have into the 

24 case now if you had $40,000 worth of time as of 

25 mid-August 2015? 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN - VOL. 11 on 10/23/2015 

1 A. I don't know. I mean, I actually pulled up 

2 the billing and looked at it, and I haven't done --

3 I don't know what it is now. 

4 Q. In excess of 50,000? 

5 A. Probably, yes. Yeah. I would be surprised 

6 if it wa~~'ti1eo1NGvs.71BWESTFOURTHAVENUEU.C 
JAMES GOrTSTEIN • VOl.11on1Cll23l2015 

7 Q. Okay. And you had indicated earlier this 

8 morning that you were conflicted about whether to 

9 bring a suit for the public back in October of 2013. 

10 A. Well, I don't know that I said that, but it 

11 was in an e-mail. And r: was conflicted about even) 

(12 entering into an agreement with 716 LLC because of) 

(13 the lease being illegal. So in other words, I had a) 

(14 desire to bring the claim that it was illegal back) 

(15 then, and that was -- the conflict was that I felt) 

(16 that was g~g to, you know, put the Alaska Building) 

(17 at great risk. And that was -- that was the) 

(18 conflict.) 

19 Q. Okay. And so you were prepared to put the 

20 interest of the building and any potential property 

21 damage it may suffer ahead of that of the public, in 

22 terms of the legality or illegality of this lease? 

23 A. Well, you have to put that in the context 

24 of my evaluation of the prospect of being 

25 unsuccessful in preventing the project from going 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. 11on1012312015 

1 forward. And as I thought about it, (I thought it) 

2 was g~g to be very difficult to actually~p the) 

3 p~ject, and that would then jeopardize the Alaska) 

4 Building). 

5 Q. Why did you think that? Why did you think 

6 it would ~@..uQ,,iJ.1;,~t:,",!EQeu.~top the project from going 

7 forward? 

8 

9 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

JAMES GOTTSTEIN ·VOL. II on 1Ql2ll2015 

Basically the bond requirement. 

Anything else? 

No, not really. 

Did you ever 

I mean 

Sorry. Go ahead. 

I mean, there's always litigation risk, so, 

15 I mean, I have -- in the Mental Health Trust Lands 

16 litigation, David Walker, co-counsel, you know, said 

17 that if you have a hundred percent case, you have an 

18 80 percent chance of winning. And so there's a 

19 bond, and then there's just a general litigation 

20 risk, which I saw as having very potentially severe 

21 negative consequences. 

22 Q. Did this idea about a potential injunction 

23 or other lawsuit in the October 2013 timeframe, did 

24 that ever go further than an idea? Did you actually 

25 begin to start drafting any pleadings? 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTS TE IN - VOL. II on 10/23/2015 

1 A. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No. 

MR. CUDDY: Okay. I have nothing further. 

THE REPORTER: Off record? 

MR. ROBINSON: Yes, off record. Thank you. 

(Proceedings recessed at 11:12 a.m.) 

(Si,g~~~~ow10'iMfll;!;.YM·) 
JAMESGOTTSTEIN • VOL.11 on IOl2Jfl015 

-oOo-
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOL. II on 10/23/2015 

1 CERTIFICATE 

2 

3 I, GARY BROOKING, Registered Professional 

4 Reporter and Notary Public in and for the State of 

5 Alaska, do hereby certify that the witness in the 

6 foregoing ....Ei!iai2~.e~q!~.~H'°""Yf;'t.,~u,<i!;\11Y sworn; that the 
JAMES GOTTSTEIN ·VOL II on 10l23l2015 

7 proceedings were then taken before me at the time 

8 and place herein set forth; that the testimony 

9 and proceedings were reported stenographically by 

10 me and later transcribed by computer transcription; 

11 that the foregoing is a true record of the 

12 testimony and proceedings taken at that time; 

13 and that I am not a party to nor have I any 

14 interest in the outcome of the action herein 

15 contained. 

16 IN WITNESS WHEREOF, I have hereunto set 

17 my hand and affixed my seal 

18 of October, 2015. 

19 

20 

21 
GARY BROOKING, RPR 

22 My Commission Expires 6/28/2016 

23 

24 

25 GB4229 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 

Bob O'Neill <BOneill@PfefferDevelopment.com> 
Monday, October 28, 2013 11:47 AM 
'James B. Gottstein' 
Mark Pfeffer; Donald W McClintock 
Gas Meter Removal Notification 

Attachments: Gottstein Notice of Gas Meter Removal-10-28-13.pdf 

Jim, 
Please see attached. A copy of this letter is also being mailed to you. Don't hesitate to contact me if you have 
any questions. 

Thanks, 

Bob O'Neill, PE 
Director of Project Management 

PFEFFER DEVELOPMENT, LLC 
Commercial Real Estate Developers 
425 G Street, Suite 210 I Anchorage, Alaska 99501p907.646.4644 I f907.646.4655 

Exhibit 2, page 1 of 1 O 

000843



' 1 • ' 

716 West Fourth Avenue LLC 

425 G Street suite 210 

Anchorage, AK 99501 

James B. Gottstein 

Law Offices of James B. Gottstein 

406 G Street, Suite 206 

Anchorage, AK 99501 

RE: Notice of Removal of Enstar Gas Meter on Anchor Pub Building on November 11 

Dear Jim, 

(The letter is to notify_you that the gas meter currently serving_your building Is being removed frornthe) 

<Anchor Pub.l As we have previously discussed, this meter is located on a building scheduled for 

demolition in Mid-November. The removal of this meter requires that you re-pipe your gas lines from 

the Anchor Pub to the meter located behind your building on the alley. 

If you elect to indemnify us and our contractors, we are happy to perform the work. If you do not feel 

this is in your best interest you are free to retain a mechanical contractor to perform the work and 

restart your gas fired equipment. 

The removal of the meter is scheduled for November 11. 

Feel free to contact us if you have any questions. I can be reached at 907-317-1692 or by email at 

boneill@pfefferdevelopment.com 

Thank You, 

PL 
Bob O'Neill, PE 

For 716 West Forth Avenue, LLC 
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James B. Gottstein 

From: 
Sent: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Tuesday, October 29, 2013 2:31 PM 

To: 
Cc: 
Subject: 

'Donald W. McClintock' 
james.b.gottstein@gottsteinlaw.com 
RE: Gas Meter Removal Notification 

I have to admit to laughing out loud. 

·------ -~------

From: Donald W. McClintock [mailto:dwm@anchorlaw.com] 
Sent: Tuesday, October 29, 2013 2:24 PM 
To: 'James B. Gottstein' 
Cc: 'Dennis Berry' 
Subject: RE: Gas Meter Removal Notification 

Jim, 

I am running down the gas load information. And yes I recognize the document. But I am not above self criticism! 

Don 

Donald W. Mcclintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-823 5 (fax) 
www.anchorlaw.com 

This transmission is intended only for the use of the individual or entity to which it is addressed and may contain information that is 
privileged and confidential. If the reader of this message is not the intended recipient, you are hereby notified that any disclosure, 
distribution or copying of this information is strictly prohibited. If you have received this transmission in error, please notify us 
immediately by return e-mail and delete this message and destroy any printed copies. This communication is covered by the Electronic 
Communications Privacy Act, 18 U.S.C. 25 I 0-2521. Your cooperation is appreciated. 

--------. ---------- - ------------ ---

From: James B. Gottstein [mailto:james.b.qottstein@qottsteinlaw.com] 
Sent: Tuesday, October 29, 2013 12:31 PM 
To: Donald W. McClintock 
Cc: 'Dennis Berry'; james.b.qottstein@gottsteinlaw.com 
Subject: RE: Gas Meter Removal Notification 

Hi Don, 

The problem is that this is your client's project and one never knows what will happen when messing around 
with an old building like the Alaska Building. I have therefore (hopefully) attached a form of indemnification 
agreement. You may even recognize it. 

I just talked with Dennis and he has been in communication with Ens tar who said they didn't have any 
information on the gas loads to size the new meter. I know that your client's contractor has come in and secured 

Exhibit 2, page 3 of 10 

000845



I ' 
' .. .. 

that information. Please provide it to me, and especially Dennis. I know they took pictures of the plates. 
talked this morning to the person from whom I purchased the rooftop units and he had a vague recollection that 
the reason those lines were installed from the meter behind the Empress might have been the line serving that 
little building on Alaska Building, Inc.'s property was not big enough. 

Dennis has very little time into the gas service relocation issue and all I want him to do is have someone look at 
the plan and make sure it is okay. If things go south, there might be more. 

I am almost certainly going to have to go on a deposition trip to Milwaukee sometime before the 15th of 
November. I may have to leave keys with BBFM for access. That might be a good idea anyway. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 l 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

From: Donald W. McClintock fmailto:dwm@anchorlaw.com] 
Sent: Tuesday, October 29, 2013 11:33 AM 
To: 'James B. Gottstein' 
Cc: Dennis Berry; 'Bob O'Neill'; Rebecca A. Windt; 'Shea C. Simasko' 
Subject: RE: Gas Meter Removal Notification 

Jim, 

This will be our first test of effective communication for the project. I think we agree with the end result. 716 W. 4<h 

Ave, LLC is willing to pay for the work. The issue of BBFM is perhaps not a major one; we would be providing the 
coordination so I was not sure what role you saw them playing. Perhaps, if it is just in an oversight capacity and we have 
some idea of the cost involved, it is not a major issue. 

The main issue was I did not want to get tripped up over indemnity agreements, which so far have been an obstacle. My 
solution to that was we would agree on a licensed and bonded contractor to do the work, you would be its client. Is that 
route satisfactory? 

Our estimate is if the work is well coordinated, the time to cut the lines and patch it into the boilers would be around 4 

hours, which should minimize everyone's inconvenience. 

Don 
Donald W. McClintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw.com 

This transmission is intended only for the use of the individual or entity to which it is addressed and may contain information that is 
privileged and confidential. If the reader of this message is not the intended recipient, you are hereby notified that any disclosure, 
distribution or copying of this information is strictly prohibited. If you have received this transmission in error, please notify us 
immediately by return e·mail and delete this message and destroy any printed copies. This communication is covered by the Electronic 
Communications Privacy Act, 18 U.S.C. 251 0·2521. Your cooperation is appreciated. 
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From: James B. Gottstein [mailto:james.b.qottstein@gottsteinlaw.com] 
Sent: Tuesday, October 29, 2013 9:09 AM 
To: Donald W. McClintock 
Cc: Dennis Berry; james.b.gottstein@qottsteinlaw.com 
Subject: RE: Gas Meter Removal Notification 

(Hi Don,) 

(It is hard for me to see how moving the service is an~g other than your client's responsibility] 

(It has never been exIJlained why my client should bear any costs caused bx._your client's proj~ 

(I am skeptical Enstar will allow your client to shut off the gas to my client's building in the middle of the winter.) 

James 8. Gottstein 
Law Offices of James 8. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.8. Gottstein@ GottsteinLaw.Com 

From: Donald W. McClintock [mailto:dwm@anchorlaw.com] 
Sent: Monday, October 28, 2013 7:56 PM 
To: 'James B. Gottstein' 
Cc: Rebecca A. Windt; Heidi A. Wyckoff 
Subject: RE: Gas Meter Removal Notification 

Jim, 

The argument misses the point. Although we can dive deep into the weeds and argue about whether you have a legal 
right to keep your gas lines on the Anchor Pub walls, the fact remains the lines won't connect to anything in a few weeks 
as ENSTAR will not allow the meter to remain there while demolition is planned) One cannot gain a prescriptive 
easement to the alley, which you astutely pointed out was the location of the meter. 

The offer stands, we will arrange for a third party licensed and bonded contractor to reconnect your line to the meter 
location, as approved by ENSTAR, with appropriate supply. That will require the contractor to access the building to 
turn off and on the boiler and gas fired equipment. We are happy to talk to BBFM about it but that will be at your 
cost. The contractor would be your contractor, we would just reimburse the contractor's expense-that should get us 
around indemnity for either you or 716 W. 4•h Avenue. We will coordinate with the contractor, but if BBFM wants to 
make some recommendations as to who to use we would consider that. 

Don 

Donald W. Mcclintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw.com 
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This transmission is intended only for the use of the individual or entity to which it is addressed and may contain information that is 
privileged and confidential. If the reader of this message is not the intended recipient, you are hereby notified that any disclosure, 
distribution or copying of this information is strictly prohibited. If you have received this transmission in error, please notify us 
immediately by return e-mail and delete this message and destroy any printed copies. This communication is covered by the Electronic 
Communications Privacy Act, 1 8 U.S.C. 2 510-2521 . Your cooperation is appreciated. 

From: James B. Gottstein [mailto:james.b.qottstein@gottsteinlaw.com] 
Sent: Monday, October 28, 2013 5:58 PM 
To: Donald W. McClintock 
Cc: james.b.qottstein@qottsteinlaw.com 
Subject: RE: Gas Meter Removal Notification 

Hi Don, 

There is little doubt Alaska Building, Inc., has an easement for those gas lines. See, HP Ltd. Partnership v. 
Kenai River Airpark, LLC, 270 P.3d 719 (Alaska 20121_) 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

-----Original Message-----
From: Donald W. McClintock [mailto:dwm@anchorlaw.com) 
Sent: Monday, October 28, 2013 3:49 PM 
To: 'James B. Gottstein' 
Cc: Rebecca A. Windt; Dennis Berry; Rebecca A. Windt 
Subject: RE: Gas Meter Removal Notification 

As noted earlier, we are not willing to enter into an indemnity agreement. We actually would request a waiver and 
indemnity to undertake the work for you. We would be hiring a third party contractor in any event. 

Don 

Donald W. McClintock 
Ashburn & Mason, P.C. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw.com 
This transmission is intended only for the use of the individual or entity to which it is addressed and may contain 
information that is privileged and confidential. If the reader of this message is not the intended recipient, you are hereby 
notified that any disclosure, distribution or copying of this information is strictly prohibited. If you have received this 
transmission in error, please notify us immediately by return e-mail and delete this message and destroy any printed 
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copies. This communication is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521. Your 
cooperation is appreciated. 

-----Original Message-----
From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com) 
Sent: Monday, October 28, 2013 3:46 PM 
To: Donald W. Mcclintock 
Cc: Rebecca A. Windt; Dennis Berry; james.b.gottstein@gottsteinlaw.com 
Subject: RE: Gas Meter Removal Notification 

Hi Don, 

Your client can move the service, subject to BBFM's approval of the plan, payment of BBFM's costs pertaining thereto by 
your client, and your client indemnifying Alaska Building~- . 

Jim 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ Gottsteinlaw.Com 

-----Original Message-----
From: Donald W. McClintock [mailto:dwm@anchorlaw.com] 
Sent: Monday, October 28, 2013 3:37 PM 
To: 'jg@touchngo.com' 
Cc: Rebecca A. Windt 
Subject: RE: Gas Meter Removal Notification 

Jim, 

Your point I guess is that the meter itself is in the alley, surrounded by a protective cage connected to our 
building. ENSTAR will not allow your meter to remain in the alley with the building slated for demolition. And your 
piping is pretty clearly attached to our building wall, which we want removed. 

As noted before, we have been willing to assist you in relocating the piping to your own meter; but not on the terms 
outlined in your proposed agreement. 

Don 

Donald W. McClintock 
Ashburn & Mason, P.C. 
1227 W. 9th Ave. Ste. 200 
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Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw.com 
This transmission is intended only for the use of the individual or entity to which it is addressed and may contain 
information that is privileged and confidential. If the reader of this message is not the intended recipient, you are hereby 
notified that any disclosure, distribution or copying of this information is strictly prohibited. If you have received this 
transmission in error, please notify us immediately by return e-mail and delete this message and destroy any printed 
copies. This communication is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521. Your 
cooperation is appreciated. 

-----Original Message-----
From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] On Behalf Of jg@touchngo.com 
Sent: Monday, October 28, 2013 3:11 PM 
To: Donald W. McClintock 
Cc: jg@touchngo.com 
Subject: RE: Gas Meter Removal Notification 

Hi Don, 

I don't know if the meter is on your property or not. It certainly isn't on your building. 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ Gottsteinlaw.Com 

-----Original Message-----
From: Donald W. McClintock [mailto:dwm@anchorlaw.com] 
Sent: Monday, October 28, 2013 2:39 PM 
To: James B. Gottstein 
Cc: jim.gottstein@psychrights.org; Rebecca A. Windt; Dani Crosby; Matthew T. 
Findley 
Subject: Re: Gas Meter Removal Notification 

Jim 

ENSTAR delivers gas to the meter which is on our building. 
Don 

Sent from my iPhone 

>On Oct 28, 2013, at 2:26 PM, "James B. Gottstein" 
<james.b.gottstein@gottsteinlaw.com> wrote: 
> 
>Hi Don, 
> 
>The picture clearly shows the gas is being delivered to my property. 

6 
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> 

>James B. Gottstein 
> Law Offices of James B. Gottstein 
> 406 G Street, Suite 206 
> Anchorage, AK 99S01 
>Tel: (907) 274-7686 Fax: {907) 274-9493 
>e-mail: James.B. Gottstein@ Gottsteinlaw.Com 
> 

> 
> -----Original Message-----
> From: Donald W. McClintock [mailto:dwm@anchorlaw.com] 
>Sent: Monday, October 28, 2013 2:09 PM 
>To: 'James B. Gottstein' 
>Cc: jg@touchngo.com; Dennis Berry; 'Bob O'Neill'; Rebecca A. Windt 
>Subject: RE: Gas Meter Removal Notification 
> 
>Jim, 
> 
> Here is a pretty good shot of the piping running from the meter around 
>the corner and then to your building. We are not shutting off your 
>gas in the way you raise the question; we have asked ENSTAR to stop 
>delivering gas to our property. Originally, we were going to do it 
>sooner and assist in the relocation of your piping, but since we are 
>not allowed onto your property we moved the date back to allow you 
>time to set up your own service. This is not difficult to do, but you 
should do it sooner rather than later. 
> 
>Don 
> 
> 
> 
>Donald W. McClintock 
>Ashburn & Mason, P.C. 
> 1227 W. 9th Ave. Ste. 200 
>Anchorage, AK 99S01 
> {907) 276-4331 (voice) 
> (907) 277-8235 (fax) 
> www.anchorlaw.com 
>This transmission is intended only for the use of the individual or 
>entity to which it is addressed and may contain information that is 
> privileged and confidential. If the reader of this message is not the 
> intended recipient, you are hereby notified that any disclosure, 
>distribution or copying of this information is strictly prohibited. If 
>you have received this transmission in error, please notify us 
>immediately by return e-mail and delete this message and destroy any 
> printed copies. This communication is covered by the Electronic 
>Communications Privacy Act, 18 U.S.C. 2510-2521. Your cooperation is 
appreciated. 
> 
> 
>-----Original Message-----
> From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
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>Sent: Monday, October 28, 2013 12:42 PM 
>To: Donald W. McClintock 
>Cc: jg@touchngo.com; Dennis Berry 
>Subject: RE: Gas Meter Removal Notification 

> 
~-~ 

>Hi Don, 
> 
~--~----o-~--c--,---,-------=------~ 

>What makes Pfeffer think he can just turn off my gas service? I just 
> looked at the meter and it is not clear to me it is on your client's 
>property. 
> 
> 
> 
>James B. Gottstein 
> Law Offices of James B. Gottstein 
> 406 G Street, Suite 206 
> Anchorage, AK 99501 
>Tel: (907) 274-7686 Fax: (907) 274-9493 
>e-mail: James.B. Gottstein@ GottsteinLaw.Com 
> 
> 
> -----Original Message-----
> From: Bob O'Neill [mailto:BOneill@PfefferDevelopment.com] 
>Sent: Monday, October 28, 2013 11:47 AM 
>To: 'James B. Gottstein' 
>Cc: Mark Pfeffer; Donald W McClintock 
>Subject: Gas Meter Removal Notification 
> 
>Jim, 
> Please see attached. A copy of this letter is also being mailed to you. 
> Don't hesitate to contact me if you have any questions. 
> 
>Thanks, 
> 
>Bob O'Neill, PE 
> Director of Project Management 
> 
>PFEFFER DEVELOPMENT, LLC 
>Commercial Real Estate Developers 
> 425 G Street, Suite 210 I Anchorage, Alaska 99501p907.646.4644 I f 
> 907.646.4655 
> 
> 
> 
> 
> 
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RECEIVED 

DEC 2 4 2013 
ASHBURN&MASON1•.c. BY: 

i.=..!....:=====.J 
LAWYERS 

DANI c .. oSBT • MATTHEW T. f1NDLET • EVA R. GARONE.. ME.RA MATTHEWS 

DONALD W. MCCLINTOCK Ill • jAC08 A. SONNEBORN • THOHAS V. WANG • REBECCA A. W1NDT 

OF COUNSEL MARK E. ASHBURN • juUAN l. MASON Ill • A. WILLI.AH SAUPE 

Jim Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

December 23, 2013 

Re: Party Wall Agreement 
Our File No.: 10708.050 

Dear Jim: 

1 am writing in response to our conversation regarding the legal scope 716 West Fourth 
Avenue's ("716") obligation to preserve the "Party Wall" pursuant to that Access, 
Indemnity, and Insurance Agreement ("Agreement") between Alaska Building, Inc. 
("Alaska Building") and 716, executed December 6, 2103. The language of the 
Agreement is very clear with respect to this obligation. 

Pursuant to the tenns of the Agreement, the "Party Wall" is a defined tenn for that shared 
portion of wall "described and pursuant to the terms of certain documents recorded at 
Book 3, Page 293 on January 22, 1917, at Book 5, Page 300, on August 21, 1918, and at 
Book IO, Page 83 on July 13, 1923, all in the Anchorage Precinct, Territory of Alaska."1 

These documents (the "Party Wall Agreement") in turn define the Party Wall as: 

[T]he following described portion of the East wall of that certain building 
known as the "EMPRESS THEATRE" situated on Lot Two (2) in Block 
Forty (40), plat of the Townsite of Anchorage, in Anchorage, Alaska; 

I Agreement at pg. I . 

1227WEST 9TH AvENuE. Sum 200. ANCHORAGE. AK 99501 • TEL 907.276.4331 • Fu 907.277.8235 
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Jim Gottstein 
Page2 
December 23, 2013 

ASHBURN &MASONr.c 

Beginning at the North Lower comer of said wall, and thence running 
South Fifty (50) feet, thence vertically a distance of25 feet to the top of the 
building owned by the grantee herein, thence north along the top line of 
said building to the North end of said wall, then vertically downward to the 
place of beginning .... 

The Party Wall Agreement is included with this letter for reference. 

The Agreement requires the following with respect to preservation of the Party Wall: 

716 shall exercise due care consistent with its obligations under the Party Wall 
Agreement and common law to preserve the Party Wall during the Project. The 
Party Wall will remain governed by the Party Wall Agreement. Portions of the 
eastern wall of the Empress Theater not shared by the Empress Theater and the 
Alaska Building and not included within the scope of the Party Wall Agreement 
may be removed during the Project in 716 's discretion. 2 

716 remains committed to its obligations pursuant to the Agreement and the Party Wall 
Agreement. That said, pursuant to both the Agreement and the Party Wall Agreement, 
716's preservation obligations extend only to that portion of shared wall described in the 
Party Wall Agreement. Any portion ofthe eastern wall of the Empress Theater attached 
to the Party Wall but not included in the scope of the Party Wall Agreement is located 
entirely on 716's property and is by definition the sole property of716. 

While I understand your concerns about preservation of the Party Wall and, by extension, 
the Alaska Building, the legal documents are very clear with respect to the scope of 
shared ownership and the scope of 716's preservation obligations. If you see specific 
conflicting language or an alternate description in the documents, please let me know and 
I would be happy to discuss this with you. 

2 Agreement at paragraph 7, pg. 4. 

( 10708-050--00169388;2} 
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ASHBURN &MASON1·.c 

Very truly yours, 

ASHBURN & MASON, P.C. ( 

7b~~c\v~t-
Rebecca A. Windt 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 

Subject: 

Dear Ms. Windt: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com > 

Wednesday, January 15, 2014 3:18 AM 
Rebecca A. Windt 
dwm@anchorlaw.com; Eric Follett; james.b.gottstein@gottsteinlaw.com; 
DaveD@criteriongeneral.com; Bob O'Neill 
Your Letter of December 23rd 

This is to reiterate that your interpretation of the Access, Indemnity, and Insurance Agreement contained in your 
December 23, 2013 letter, is incorrect. Extracting, the relevant portion of the parallel construction of the 
italicized language you cited in Section 7 of the agreement is as follows: 

Portions of the eastern wall of the Empress Theater not shared by the Empress Theater and the Alaska 
Building ... may be removed during the Project in 716's discretion. 

I asked Eric Follett who negotiated the agreement on my behalf, and he concurred that none of the Party Wall 
except portions extending south of the south end of the Alaska Building is allowed to be removed. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

Exhibit 3, page 4 of 6 

000856



.ASHBURN &MASON r.c. 

LAWYERS 

DANI CR.OAT • MATTH!W T. F1NDLl!T • EVA R. GAADNll. • M !RA MATTHIWS 

DONALD W. MCCLINTOCK Ill • jACOa A. SONNli80RN • THOMAS V. WANG • Rl.llCCA A. WINDT 

oF CouNSIL MARK E. AIHIUAN • JuuAN L. MASON 111 • A. W1LUAH SAUPE 

January 21, 2014 

Via Electronic & U.S. Mail: 

Jim Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

Re: Party Wall Agreement 
Our File No.: 10708.050 

Mr. Gottstein: 

This letter responds to your January 15, 2014 e-mail regarding the Access, Indemnity and 
Insurance Agreement (the "Agreement"). The language of the Agreement is clear: 

Portions of the eastern wall of the Empress Theater not shared by the 
Empress Theater and the Alaska Building and not included within the scope 
of the Pat't( Wall Agreement may be removed during the Project in 716's 
discretion. 

Your e-mail failed to include the underlined portion of the above, which makes clear the 
role of the Party Wall Agreement in determining the portions of the eastern wall of the 
Empress Theater which may be removed during the Project. 

Further, even disregarding the underlined portion of the paragraph above, the Party Wall 
Agreement legally defines the portion of the eastern wall of the Empress Theater which is 
"not shared by the Empress Theater and the Alaska Building." Any portion of this wall 

1 Agreement at paragraph 7, pg. 4 (emphasis added). 

1227 WEST 9TH AVENUE, SUITE 200, ANCHORAGE. AK 9950 I 
{10708--050.00173549;1) 
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Jim Gottstein 
Page 2 
January 21, 2014 

ASHBURN &MASONr.c. 

beyond the scope of the Party Wall Agreement is located entirely on real property owned 
by 716 West Fourth Avenue, LLC, and is not subject to any legal rights held by the 
Alaska Building. While this portion of the eastern wall of the Empress Theater may be 
located very close to the western wall of the Alaska Building, the wall is, by definition, 
not shared by the properties. 

Very truly yours, 

ASHBURN & MASON, P.C. 

fot--t-\"{ ~ 
Rebecca A. Windt 

RAW:haw 
cc: Client 

{ 10708--050-00173549; I} 
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• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc 
Plaintiff, 

VS. 

716 West Fourth Avenue LLC et al 
Defendant. 

This case is scheduled for: 

CASE NO: 3AN-15-05969CI 

CALENDARING ORDER 

Event: Oral Argument: Summary Judgment Motion - Laches Doctrine 

Court: 825 W 4th Ave Anchorage, AK 99501 

Location: Courtroom 301, Nesbett Courthouse 

Date: December 16, 2015 

Time: 2:30 pm 

Judge: Patrick J McKay 

November 4, 2015 
Effective Date 

I certify that on 11105/15 
a copy of this notice was mailed to: 

James B Gottstein Esq 
Kevin M Cuddy 
Jeffrey W Robinson 

Clerk: KNixon 

CIV-102 
Calendaring Order 
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ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

VS. 

) 
) 
) 
) 
) 
) 
) 

716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. 
) 
) 
) 

~~~~~~~~~~~~~~) 

• 

Case No.: 3AN- l 5-05969 Civil 

[PROPOSED) ORDER GRANTING THE UNOPPOSED MOTION TO EXTEND 
FILING DEADLINE FOR 716 TO REPLY TO PLAINTIFF'S OPPOSITION TO 
716'S MOTION FOR RULING OF LAW PRECLUDING ALASKA BUILDING; 

INC.'S CLAIMS FOR QUI TAM AND PUNITIVE DAMAGES 

This Court, having reviewed 716 West Fourth Avenue LLC's Unopposed Motion 

to Extend Filing Deadline for 716 to Reply to Plaintiffs Opposition to 716's Motion for 

Ruling of Law Precluding Plaintiffs Qui Tam and Punitive Damages, and being duly 

advised in the premises, enters the following ORDER: 

716 may file a reply by November 20, 2015. 

DATED this J.~ day of ~~I, 2015. 

( 10708-101.Q0299014;1) 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger ~ 
facsimile Ii] U.S. Mail on the ::Q day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy - """'~luJ-
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

lDL~llS 

(PROPOSED] ORDER RE UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 716 TO REPLY TO PLAINTIFF'S 
OPPOSITION TO 716'S MOTION FOR RULING OF LAW PRECLUDING QUI TAM AND PUNITIVE DAMAGES CLAIM 

Alaska Building, Inc. vs. 716 Wes/ Four/h Avenue, LLC, et. al. 3AN-l 5-05969Civil 
Page 2 of2 
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I.Aw OFFICES OF 

JAMES 8. GOTTSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE. ALASKA 
99!501 

TELEPHONE 
(907) 274·7886 

FACSIMILE 
(907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

UNOPPOSED MOTION and MEMORANDUM TO 
EXTEND TIME FOR REPLY Re: 

ALASKA BUILDING, INC.'S MOTION TO COMPEL RESPONSES 
TO PLAINTIFF'S FIRST REQUESTS FOR PRODUCTION TO 716 

WEST FOURTH A VENUE LLC 

Plaintiff, Alaska Building, Inc., moves for an extension of time until November 18, 

2015, to file its reply regarding its Motion To Compel Responses To Plaintiffs First 

Requests For Production To 716 West Fourth Avenue LLC. Defendant 716 West Fourth 

A venue LLC does not oppose this motion. 

Dated November 2, 2015. 

s B. Gottstein, ABA # 7811100 
Attorney for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date hem · du~a~~~ereofand proposed Order to 
Kevin M. Cuddy and Jeffrey W. Robinson/Eva . 

Dated November 2, 2015. 
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LAW OFFICES OF 

JAMES B. GOTISTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99901 

TELEPHONE 
C907) 274·7686 

FACSIMILE 
(907) 274·9493 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

UNOPPOSED MOTION and MEMORANDUM TO 
EXTEND TIME FOR REPLY Re: 

MOTION FOR PRELIMINARY INJUNCTION 

Plaintiff, Alaska Building, Inc., moves for an extension of time until November 18, 

2015, to file its reply regarding its Motion for Preliminary Injunction. Defendant 716 West 

Fourth Avenue LLC does not oppose this moti 

Dated November 2, 2015. 

B. Gottstein, ABA # 7811100 
ey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and proposed 
Order to Kevin M. Cuddy and Jeffrey W. Robin Ya R. Gardne 

Dated November 2, 2015. 
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ALASKA BUILDING, INC., an Alaska ) 
) 
) 
) 
) 
) 
) 

corporation, 

Plaintiff, 

VS. 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

e. 

Case No.: 3AN-15-05969 CI 

CONFIDENTIALITY AGREEMENT 

Alaska Building, Inc. ("ABI") and 716 West Fourth Avenue ("716") (collectively, the 

"Parties") agree to entry of the following as a stipulated order pursuant to Alaska Rule of Civil 

Procedure 26(c). 

In the course of responding to discovery in this case, 716 may produce documents to 

ABI containing proprietary business information, including development information, 

marketing and business plans, trade secrets, confidential commercial or financial information, 

sales and pricing information, information subject to protective orders or confidentiality orders 

in other cases, and other information that otherwise may be protected from public disclosure. 

Because disclosure of such material poses a substantial risk of causing serious harm to 716, the 

Parties agree that the documents shall not be disclosed to any third party. 

Specifically, the Parties agree as follows: 

{ 10708-101-00301026; I} Page I of4 
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1. All documentary material produced by 716 (including material already produced 

and material that will be produced in the future) in the above-captioned litigation 

("Discovery") is subject to this Agreement. 

2. Copies of the Discovery produced pursuant to this Agreement may be used by ABI 

only to further the ABI's pursuit of its claims or defenses in this litigation. 

Discovery shall not be used for any other purpose. 

3. Copies of any Discovery, unless otherwise ordered by the Superior Court for good 

cause shown, may not be produced for inspection or copying by, nor may its 

contents be disclosed to, anyone-other than ABI's own employees, agents, or 

representatives, including legal counsel retained for purposes of prosecuting or 

defending the above-captioned litigation-without the consent of 716. This 

prohibition on disclosing Discovery includes a prohibition on publishing Discovery 

online or in any other public manner. 

4. If ABI desires to attach Discovery to any filing with the Superior Court, it shall 

make its filing (including exhibits) under seal, unless 716 has previously agreed that 

the filing may be made publicly. The Superior Court may at its discretion, after 

allowing a reasonable time for 716 to object, order any such filing to be made part 

of the public file. 

· 5. Nothing herein shall be construed to affect in any manner the admissibility at trial of 

any document, testimony, or other evidence. Nothing herein shall be construed as 

an agreement by any Party to produce or supply documents or other material, or as a 

waiver by any Party of its right to object to the production of any document or other 

CONFIDENTIALITY AGREEMENT 
Page 2 of4 
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materials, or as a waiver of any claim of an applicable privilege with regard to the 

production of any document or other materials. Nor shall inadvertent disclosure of a 

document subject to the attorney-client privilege, work-product doctrine, or any 

other applicable privilege, immunity, or defense - or inadvertent disclosure of a 

document without the appropriate confidentiality designation constitute a waiver of 

any applicable privilege. 

6. This Agreement shall survive and continue in force after termination of the above-

captioned litigation, whether by trial, appeal, settlement, or otherwise. 

7. By written agreement of the Parties, or upon order of the Court, the terms of this 

Stipulation may be amended or modified. 

8. 716 may raise any alleged violation of this Agreement before the Superior Court in 

the above-captioned litigation. If the Superior Court finds that a violation has 

occurred, it shall issue appropriate injunctive relief and award 716 its costs and 

reasonable attorney's fees incurred in bringing the violation to the court's attention. 

The Superior Court may also award compensatory damages for the violation. 

9. This Confidentiality Agreement shall be construed under the laws of the State of 

Alaska. 

IO. This Confidentiality Agreement shall not be assignable by any Party, and no Party 

may delegate its duties under this Agreement without the prior written consent of 

the other. 

CONFIDENTIALITY AGREEMENT 
Page 3 of4 
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DATED: __ fl_'U_· !_t'z_f_>_ 

DATED: ______ _ 

CONFIDENTIALITY AGREEMENT 

( 10708-101-00301026;1} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:~ 
' Jeffrey W. Robinson 

Alaska Bar No. 0805038 

LAW OFFICES OF JAMES GOTTSTEIN 
Attorneys for Alaska Building, Inc. 

By: ______________ _ 
James B. Gottstein 
Alaska Bar No. 7811100 

Page 4 of4 
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ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~> 
NOTICE OF FILING UNSIGNED AFFIDAVIT OF MARK PFEFFER 

Attached to 716 West Fourth Avenue, LLC's Opposition to Plaintiffs Motion for 

Preliminary Injunction is the unsigned Affidavit of Mark Pfeffer. The signed affidavit 

will be filed as soon as it is received in the office of the undersigned. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: lo. z1.1 5 By: __ 9-_tt-.... ______ _ 
Jtffrey W. Robinson 
Alaska Bar No. 0805038 

( 10708-101--00300745; I} Page I of2 
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• 
CERTIFICATE OF SERVICE 

1 certify that a copy of the foregoing was served D electronically D messenger D facsimile 
!SA U.S. Mail on the~ day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
Notice of Filing Unsigned Affidavit of Mark Pfeffer 
{10708-101--00300745;1} Page 2 of2 
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ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

Case No.: 3AN-l 5-05969 CI 

MOTION FOR PROTECTIVE ORDER 

Defendant 716 West Fourth Avenue LLC ("716"), by and through counsel, 

brings this motion for a protective order governing discovery produced to Plaintiff 

Alaska Building, Inc. ("ABI") in this matter. 1 

The purpose of discovery is to allow litigants a fair opportunity ''to investigate 

their opponent's claims and gather evidence to support their own assertions."2 To 

ensure that litigants do not abuse the liberal access granted by the discovery rules, Civil 

Rule 26(c) provides that a court "may make any order which justice requires to 

protect a party or person from annoyance, embarrassment, oppression, or undue 

burden or expense," including "that the disclosure or discovery may be had only on 

1 This motion go~s to the broad issue of how ABI may use information produced in discovery; 
it does not address the more specific discovery disputes that have been raised in the context of ABI's 
pending Motion to Compel. 

2 McCormick v. Chippewa, Inc., 330 P.3d 345, 35 I (Alaska 2014). 

{ 10708-101-00301008; I} Page I of 4 
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specified terms and conditions[.]" In this action, ABI has requested-and 716 has 

produced-extensive internal documents. To 716's surprise, ABI has published nearly 

all documents produced on the website of its attorney.3 This exceeds the bounds of 

normal litigation behavior and is an abuse of the discovery process. 

The discovery process allows ABI to obtain private information not ordinarily 

available to the public-but only for the limited purpose of advancing its litigation 

position. There is no legitimate litigation-related reason for ABI to publicly disseminate 

716's production online.4 

716 accordingly requests that the Court enter a protective order as follows: 

l. Requiring ABI and its attorney to remove the discovery that has been 

published on the internet; and 

2. Relieving 716 of any further duty of production unless and until ABI agrees to 

the attached (or similar) confidentiality agreement, which will prevent ABI from 

publishing discovery documents and limits ABI's use of discovery documents to 

purposes directly related to its prosecution of its claims in this suit. 

If the Court is unwilling to grant this relief, 716 requests, in the alternative, that 

716 be afforded an opportunity to make appropriate redactions to its past and future 

3 Law Offices of James B. Gottstein website, "Discovery" tab of litigation-specific webpage at 
http://gottsteinlaw.com/AkBldgv716W4thAve/AkBldgv716W4thAveLLC.htm. 

4 716 has since learned that this conduct is not without precedent. As discussed in 716's 
Opposition to ABl's Motion to Compel at 7-8, which discussion is incorporated here by reference, 
opposing counsel has a history of improper distribution of infonnation. 

716'S MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{10708-101--00301008; I} 
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production (to remove sensitive information) and that ABI be forced to bear the costs 

and fees associated with that task. 

DATED: 

7 l 6'S MOTION FOR PROTECTIVE ORDER 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: __ 0_Yl-_____ _ 
l'feffiey W. Robinson 

Alaska Bar No. 0805038 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
{I 0708-101-0030 I 008; I ) 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile IX] U.S. Mail on the O>C\ day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

7 l 6'S MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
{ I 0708-10 J -0030 I 008; I } 
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ALASKA BUILDING, INC., an Alaska ) 
) 
) 
) 
) 
) 
) 

corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~) 

Case No.: 3AN-15-05969 CI 

CONFIDENTIALITY AGREEMENT 

Alaska Building, Inc. ("ABI") and 716 West Fourth Avenue ("716") (collectively, the 

"Parties") agree to entry of the following as a stipulated order pursuant to Alaska Rule of Civil 

Procedure 26( c ). 

In the course of responding to discovery in this case, 716 may produce documents to 

ABI containing proprietary business information, including development information, 

marketing and business plans, trade secrets, confidential commercial or financial information, 

sales and pricing information, information subject to protective orders or confidentiality orders 

in other cases, and other information that otherwise may be protected from public disclosure. 

Because disclosure of such material poses a substantial risk of causing serious harm to 716, the 

Parties agree that the documents shall not be disclosed to any third party . 

Specifically, the Parties agree as follows: 

I 101os-101-00301026;1 I Page I of 4 
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I. All documentary material produced by 716 (including material already produced 

and material that will be produced in the future) in the above-captioned litigation 

("Discovery") is subject to this Agreement. 

2. Copies of the Discovery produced pursuant to this Agreement may be used by ABI 

only to further the ABl's pursuit of its claims or defenses in this litigation. 

Discovery shall not be used for any other purpose. 

3. Copies of any Discovery, unless otherwise ordered by the Superior Court for good 

cause shown, may not be produced for inspection or copying by, nor may its 

contents be disclosed to, anyone-other than ABI's own employees, agents, or 

representatives, including legal counsel retained for purposes of prosecuting or 

defending the above-captioned litigation-without the consent of 716. This 

prohibition on disclosing Discovery includes a prohibition on publishing Discovery 

online or in any other public manner. 

4. If ABI desires to attach Discovery to any filing with the Superior Court, it shall 

make its filing (including exhibits) under seal, unless 716 has previously agreed that 

the filing may be made publicly. The Superior Court may at its discretion, after 

allowing a reasonable time for 716 to object, order any such filing to be made part 

of the public file. 

5. Nothing herein shall be construed to affect in any manner the admissibility at trial of 

any document, testimony, or other evidence. Nothing herein shall be construed as 

an agreement by any Party to produce or supply documents or other material, or.as a 

waiver by any Party of its right to object to the production of any document or other 

CONFIDENTIALITY AGREEMENT 
Page 2 of4 
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materials, or as a waiver of any claim of an applicable privilege with regard to the 

production of any document or other materials. Nor shall inadvertent disclosure of a · 

document subject to the attorney-client privilege, work-product doctrine, or _any 

other applicable privilege, immunity, or defense - or inadvertent disclosure of a 

document without the appropriate confidentiality designation constitute a waiver of 

any applicable privilege. 

6. This Agreement shall survive and continue in force after termination of the above-

captioned litigation, whether by trial, appeal, settlement, or otherwise. 

7. By written agreement of the Parties, or upon order of the Court, the terms of this 

Stipulation may be amended or modified. 

8. 716 may raise any alleged violation of this Agreement before the Superior Court in 

the above-captioned litigation. If the Superior Court finds that a violation has 

occurred, it shall issue appropriate injunctive relief and award 716 its costs and 

reasonable attorney's fees incurred in bringing the violation to the court's attention. 
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The Superior Court may also award compensatory damages for the violation. 

9. This Confidentiality Agreement shall be construed under the laws of the State of 

Alaska. 

. 10. This Confidentiality Agreement shall not be assignable by any Party, and no Party 

may delegate its duties under this Agreement without the prior written consent of 

the other. 

l/l .... 

< w 
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CONFIDENTIALITY AGREEMENT 
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DATED:. __ fi_'Q ._/_t1._f_>_ 

DATED:. ______ _ 

CONFIDENTIALITY AGREEMENT 

( 10708-101-00301026;1}. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:YtbC -~ 
' Jeffrey W. Robinson 

Alaska Bar No. 0805038 

LAW OFFICES OF JAMES GOTTSTEIN 
Attorneys for Alaska Building, Inc. 

By: _____________ _ 

James B. Gottstein 
Alaska Bar No. 7811100 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
ZG!S OCT 29 PM I: 16 

, .... i r· '")• ~ -,,, _\ ' , - . . . -
V._L:-\f'- I l\ 1\:...., i.:,..0tJl\: ._) 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

AFFIDAVIT OF KEVIN M. CUDDY 
(In Support of Defendant Legislative Affairs Agency's Reply in Support of Request 

for Entitlement to Attorneys' Fees and Costs) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, KEVIN M. CUDDY, declare as follows: 

I. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

AFF. OF KEVIN M. CUDDY ISO LAA's REPLY IN SUPPORT OF REQUEST FOR ENTITLEMENT TO 
ATTORNEYS' FEES AND COSTS 
ALASKA BUILDING, INC V. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
Page I oF3 
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.• • 
I. I am an attorney with the law firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Reply in 

Support of Request for Entitlement to Attorneys' Fees and Costs. 

2. I have personal knowledge of all facts described herein and affirm all other 

facts based on my information and belief. 

3. Attached as Exhibit A to Legislative Affairs Agency's Reply in Support of 

Request for Entitlement to Attorneys' Fees and Costs is a true and correct copy of 

Defendant Criterion General, Inc.'s Offer of Judgment dated and served by hand on July 

22, 2015 on James B. Gottstein, Attorney for Plaintiff. 

4. Attached as Exhibit B to Legislative Affairs Agency's Reply in Support of 

Request for Entitlement to Attorneys' Fees and Costs is a true and correct copy of Jim 

Gottstein's July 22, 2015 correspondence to Blake Call accepting Criterion General, 

Inc.' s Offer of Judgment. 

5. Attached as Exhibit C to Legislative Affairs Agency's Reply in Support of 

Request for Entitlement to Attorneys' Fees and Costs is a true and correct copy of the 

July 24, 2015 Offer of Judgment (Damage to Alaska Building) to Defendant Legislative 

Affairs Agency. 

I declare under penalty of perjury that the foregoing is true and correct. 

AFF. OF KEVIN M. CUDDY ISO LAA's REPLY IN SUPPORT OF REQUEST FOR ENTITLEMENT TO 
ATTORNEYS' FEES AND COSTS 
ALASKA BUILDING, INC V. 716 WEST FOURTH AVENUE, LLC, et al, Case No. 3AN-l 5-05969CI 
Page 2 of3 
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• 
DATED this~1of0ctober, 2015. 

This certifies that on Octoberc:2:92015, a true and correct copy of the foregoing was 
served in the manner identified below on: 

VIA FIRST CLASS MAIL 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
· h Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 

80471055.1 0081622-00003 

AFF. OF KEVIN M. CUDDY ISO LAA 's REPLY IN SUPPORT OF REQUEST FOR ENTITLEMENT TO 
AlTORNEYS' FEES AND COSTS 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN- I 5-05969CI 
Page 3 of3 
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2 
Mark P. Scheer, ASBA No. 8807153 

3 mscheer@scheerlaw.com 
Scheer & Zehnder LLP 

4 701 Pike Street, Suite 2200 
Tel: 206-262-1200 

s Fax: 206-223-4065 
Attorney for Defendant Criterion General, Inc. 

6 

7 

FILE 
<b\ \.D1..1.. - ;, . -RECEIVED 

JUL 2 3 2015 

Stoel Rives LLF 

8 IN TI-IE SUPERIOR COURT OF THE STATE OF ALASKA 

9 THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

I 0 ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

v. 

11 

12 

13 
716 WEST FOURTH A VENUE LLC, 

14 KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 

JS DEFELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 

16 GENERAL, INC., 

Defendants. 

CASE NO. 3AN-IS-05969CI 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

OFFER OF JUDGMENT 

TO: James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
Attorney for Plaintiff(s) 

The Defendant Criterion General, Inc., pursuant to Civil Rule 68 and AS 

09.30.06S(a), hereby offers to allow entry of judgment for plaintiff Alaska Building, Inc. in 

this action for the sum of FIFTY THOUSAND AND 00/100 DOLLARS ($50,000.00), 

inclusive of Civil Rule 79 costs, prejudgment interest, and attorney's fees. This offer of 

OFFER OF JUDGMENT - Page I 

18 601 lf160901 

SCHEER & ZEHNDER LLP 
701 PIKE STREJoT. SUITE 2200 

SEAlTLE. WA 98101 
J>: (206) 262-1200 F: (206) 223-4065 

EXHIBIT A I Page 1 of 
I 000881
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3 
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IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

judgment includes the entire claim of plaintiff against defendant Criterion General, Inc. and 

any vicarious liability any other defendant might have for the actions of Criterion General 

Inc. and any and all liens and/or subrogation interests of all parties, persons or entities. 

This is an offer of compromise only, and is not to be construed as an admission. 

DATED this "'2.'Zj day of June, 2015. 

OFFER OF JUDGMENT- Page 2 

18 601 lf160901 

SCHEER & ZEHNDER LLP 

By~-~ M afl<P>"Clleel": AS AN o. 8 8071 5 3 
mscheer@scheerlaw.com 
Scheer & Zehnder LLP 
70 I Pike Street, #2200 
Seattle, WA 98101 
Tel: 206-262-1200 
Fax: 206-223-4065 
Attorney for Defendant Criterion General; Inc. 

SCHEER & ZEHNDER LLP 
70 I PIKE STREET, SUITE 2200 

SEAHLE. WI\ 98101 
P: (206) 262-1200 F: (206) 223-4065 

EXHIBIT A I Page 2 of 
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.. • 
CERTIFICATE OF SERVICE 

I certify under penalty of perjury under the laws of the State of Alaska, that the 

following is true and correct: 

I .am employed by the law firm of Call & Hanson, P.C. 

At all times hereinafter mentioned, I was and am a citizen of the United States of 

America, a resident of the State of Alaska, over the age of eighteen (18) years, not a party t 0 

the above-entitled action, and competent to be a witness herein. 

On the date set forth below I served the documents to which this is attached, in the 

manner noted on the following persons: 

. 

PARTY/COUNSEL .. DELIVERY INSTRUCTIONS . 
Counsel for Plaintiff ( ) Via U.S. Mail 
James B. Gottstein ( x) Via Legal Messenger 
Law Offices of James B. Gottstein ( ) Via E-Mail 
406 G Street, Suite 206 ( ) Via Overnight Mail 
Anchorage, AK 99501 

Counsel for Defendant ( x) Via U.S. Mail 
716 West Fourth Avenue LLC ( ) Via Legal Messenger 
Jeffrey W. Robinson ( ) Via E-Mail 
Ashburn & Mason P.C. ( ) Via Overnight Mail 
1227 W. 9th Avenue, Suite 200 
Anchorage, Alaska 99501-5914 

Counsel for Defendant ( x) Via U.S. Mail 
Pfeffer Develogment, LLC ( ) Via Legal Messenger 
Cynthia L. Ducey ( ) Via E-Mail 
Delaney Wiles ( ) Via Overnight Mail 
I 007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 

Counsel for Defendant .( X) Via U.S. Mail 
Legislative Affairs Agencj'. ( ) Via Legal Messenger 
Kevin M. Cuddy ( ) Via E-Mail 
Stoel Rives LLP ( ) Via Overnight Mail 

OFFER OF JUDGMENT - Page 3 
SCHEER & ZEHNDER LLP 

701 PIKE STREET. SUITE 2200 
SEATTLE. WA 98101 

I': (206) 262-1200 F: (206) 223-4065 

18 601 lf160901 EXHIBIT A I Page 3 o f 
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PARTY/COUNSEL 
2 510 L Street, Suite 500 

Anchorage, AK 99501 
3 

4 

5 

6 

7 

8 

9 

Counsel for Defendant 
Koonce Pfeffer Bettis, Inc. d/b/a 
KPB Architects 
Daniel T. Quinn 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, Alaska 99501 

• 
DELIVERY INSTRUCTIONS 

( x) 
( ) 
( ) 
( ) 

Via U.S. Mail 
Via Legal Messenger 
Via E-Mail 
Via Overnight Mail 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

DATED this 22"d day of July, 2015, at Anchorage, Alaska. 

21 

22 

23 

24 

25 

26 

OFFER OF JUDGMENT - Page 4 . 

18 601 lfl60901 

]}100~ 
Mona Schultz, Legal Secretary 

SCHEER & ZEHNDER LLP 
701 PIKE STl!EET, SUITE 2200 

SEAlTl.E, WA 98101 
P: (206) 262-1200 F: (206) 223-4065 

EXHIBIT A I Page 4 of 
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Blake Call 
Call & Hanson 
413 G Street, Suite 206 
Anchorage, AK 99501 

law affices of 
JAMES B. GOITSTEJN 

406 G STREET, SUITE 20.6 
ANCHORAGE, ALASKA 99501 

(907) 274-7686 
TEl.ECOPIER (907) 274-9493 

July 22, 20 I 5 

Re: Offer of Judgment in Alaska Building 
Inc., v. Criterion General, et al., 
Case No. 3AN-15-05969CI 

Dear Mr. Call: 

• FelE 
1>\\o'l..1..· ~ 

RECEIVED 

JUL 2 3 2015 

Stoel Rives LLF 
Hand Delivered 

The Offer of Judgment in the above referenced case hand delivered to my 
office today is accepted. 

cc: Mark Scheer 
Jeffrey W. Robinson/Eva R. Gardner 
Oaniel T. Quinn 
Cynthia L. Ducey 
Kevin M. Cuddy 

es B. (Jim) Gottstein, Esq. 

EXHIBIT BI Page 1 of 1 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, et al., ) 
) OFFER OF JUDGMENT 

Defendants. ) (Damage to Alaska Building) 

Case No. 3AN-15-05969CT 

To: Defendant Legislative Affairs Agency 
From: Alaska Building, Inc. 

The Plaintiff Alaska Building, Inc., pursuant to Civil Rule 68 and AS 09.30.065(a), 

hereby offers to allow judgment be entered against Defendant Legislative Affairs Agency 

(LAA) in the amount of $25,000 in complete satisfaction of its claim against LAA for 

damage to the Alaska Building (Count Two). 

Dated July 1.-.i, 2015. 

CERTIFICATE OF SERVICE 

I certify that on this date I hand delivered a copy hereof to Kevin M. Cuddy, Jeffrey W. 
Robinson/Eva R. Gardner, Blake Call, Daniel T. Quinn and Cynthia L. Ducey, and e­
mailed a copy to Mark Scheer. 

I.Aw OFFICES OP 

JAMES u. Gon>rmN Dated July 24, 2015. 
406 G STREET. SUITE 208 

ANCHORAGE.ALASKA 
GQ501 

TELEPHONE 
(007) 274-7686 

FACSIMILE 
(907) 274·9493 EXHIBIT CI Page 1 of 1 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
2Gl50CT 29 PM 1: 16 

;; ..... . . 
U I· 

or;· 11rvr-, r:--;-.---
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan . 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-l 5-05969CI 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF 
REQUEST FOR ENTITLEMENT TO ATTORNEYS' FEES AND COSTS 

In its opening brief, Defendant Legislative Affairs Agency ("LAA") explained 

why it was the prevailing party respect to the property damage claim raised against it by 

Plaintiff Alaska Building, Inc. ("ABI"). ABI agrees that it has functionally dismissed 

LAA from the property damage claim by not naming LAA in the separate action that now 

addresses that claim. Despite this, ABI argues that it is "plain wrong" that LAA - which 

paid nothing as a defendant in the property damage claim - is the prevailing party on that 

LAA'S REPLY IN SUPPORT OF ENTITLEMENT TO FEES AND COSTS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, el al., Case No. 3AN-15-05969CI 
Page I of4 
80461425. I 0081622-00003 000887



• 
claim. ABI claims that LAA was not a prevailing party because LAA was only included 

in the claim due to its alleged vicarious liability for the conduct of Criterion General, Inc. 

("Criterion") 1 Once ABI had resolved its claim with Criterion, the logic goes, there was 

no property damage claim to pursue as against LAA and so LAA's dismissal was a non-

event. Therefore, in ABI's view, ABI was the prevailing party against LAA since it 

obtained payment from Criterion. ABI's argument is demonstrably incorrect. 

Criterion presented ABI with an offer of judgment on July 22, 2015. That offer 

encompassed "the entire claim of plaintiff against defendant Criterion General, Inc. and 

any vicarious liability any other defendant might have for the actions of Criterion 

General Inc. and any and all liens and/or subrogation interests of all parties, persons or 

entities."2 That offer was accepted in its entirety on the same day - July 22, 2015.3 

Then, after ABI had already accepted Criterion's offer of judgment which encompassed 

any vicarious liability claims any other defendant may have, ABI proceeded to seek 

additional recoveries from LAA. In particular, on July 24, 2015 (two days after 

accepting Criterion's offer of judgment), AB! made an offer of judgment to be entered 

against LAA in the amount of $25,000 with respect to the property damage claim.'
1 

That 

1 Opposition to Legislative Affairs Agency's Motion for Entitlement to Attorney's 
Fees and Costs at 1. 

2 Offer of Judgment at 2 (Exh. A) (served by hand on July 22, 2015) (emphasis 
added). Note that the offer itself has a date of June 22, 2015, but the listed month is 
apparently a typographical error. 

3 Letter from Jim Gottstein to Blake Call dated July 22, 2015 (Exh. B). 
4 Offer of Judgment (Damage to Alaska Building) to Defendant Legislative 

Affairs Agency (dated July 24, 2015) (Exh. C). 

LAA 'S REPLY IN SUPPORT OF ENTITLEMENT TO FEES AND COSTS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
Page 2 of4 
80461425.1 0081622-00003 000888



• 
is, ABI was continuing to seek more money from LAA after the vicarious liability claims 

were resolved. ABI's contention that its claim was solely for vicarious liability for the 

actions of Criterion is flatly inconsistent with ABI's subsequent offer of judgment which 

necessarily indicated that ABI understood that its claim against LAA was still alive 

despite having accepted Criterion's offer ofjudgment.5 

ABI's claims are further undermined by its joint motion for an order dismissing 

Criterion with prejudice from the lawsuit. ABI did not seek to dismiss its claims against 

LAA or any other party whose sole alleged liability in the case was due to Criterion's 

actions. Instead, ABI's proposed order requested that all claims against Criterion alone 

be dismissed with prejudice so that Criterion would be dismissed as a party to this case.6 

This is directly contrary to ABI's late-found position that all claims against LAA were 

resolved by the settlement with Criterion. Instead of dismissing its claims against LAA 

on July 24, ABI was demanding additional money for claims it insisted were still alive 

despite its acceptance of the Criterion offer of judgment. ABI cannot rewrite history in 

order to avoid a finding that LAA was the prevailing party as to this ill-advised claim. 

5 LAA notes that it agrees that there was never any plausible claim against LAA 
for any direct liability for the alleged property damage. That said, there also was never 
any plausible claim against LAA under a vicarious liability theory. Nevertheless, ABI 
persisted with its claim against LAA after resolving its claim against Criterion (including 
any vicarious liability claims). 

6 See proposed Order Dismissing with Prejudice All Claims Against Defendant 
Criterion General, Inc. (filed Aug. 19, 2015). 

LAA'S REPLY IN SUPPORT OF ENTITLEMENT TO FEES AND COSTS 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, er al., Case No. 3AN- I 5-05969CI 
Page 3 of 4 
80461425.1 0081622-00003 000889



• 
For the foregoing reasons, LAA seeks a finding that it is the prevailing party with 

respect to the property damage claim (which was originally Count 2 in the first amended 

complaint). 

DATED: October 29, 2015. 

STOEL RIVES LLP 

By:__L.~-=--'--'----'~=-tPqL.---h-=----­
KEVIN CUDD 
(Alaska Bar #08100 ) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

I hereby certify that on October 29, 2015, I caused a true and correct copy of the 
foregoing to be served by U.S. mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certif that this document was substantively produced in Times New Roman 13, 
pliance wit Jaska Appellate Ruic 513 .5( c )(I) and Civil Rule 76(a)(3). 

LAA 'S REPLY IN SUPPORT OF ENTITLEMENT TO FEES AND COSTS 
ALASKA BUILDING, INC. v. 716 Wt-ST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
Page 4 of 4 
80461425. I 0081622-00003 000890
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA': .' .. ·~:. 

THIRD JUDICIAL DISTRICT AT ANcHoRABk
5 ocr 20 ')" · 

;. 'l 
---

ALASKA BUILDING, INC., an Alaska ) , · 
corporation, ) 

) 
Plaintiff, ) 

) 
VS. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

, ....... 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND FILING DEADLINE FOR 716 TO FILE REPLY TO 
PLAINTIFF'S OPPOSITION TO 716'S MOTION FOR RULING OF LAW 

PRECLUDING ALASKA BUILDING, INC.'S CLAIMS FOR QUI TAM AND 
PUNITIVE DAMAGES 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

1. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Filing Deadline for 716 to file a Reply to Plaintiffs Opposition to 716's Motion for 

Ruling of Law Precluding Alaska Building, Inc.'s claims for Qui Tam and Punitive 

Damages. I have personal knowledge of all facts described herein. 
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2. The deadline to reply to Plaintiffs opposition is 11/3/2015. Plaintiff has 

agreed to allow Defendant to file a reply by November 20, 2015. This matter was 

discussed, and agreed to, by parties' counsel in an email dated October 28, 2015. 

Counsel for 716 will be out of state from 1113-11/9 and has numerous other matters to 

attend to immediately prior to departure and upon return. 

3. 716 agreed to extend to Mr. Gottstein additional time to reply to other 

motions should he need more time. 

4. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

Je~inson 
SUBSCRIBED AND SWORN to before me thisO)~ day of October, 2015. 

NOTARY PUBLIC in and for Alaska 
My Commission Expires: 'f\\ /2.l:>l°t 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO REPLY TO PLAINTIFF'S OPPOSITION TO 716'S MOTION FOR RULING OF LAW 

Alaska Building. Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- l 5-05969Civil 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger~ 
facsimile~ ll,S Mail oo the 28 day of October 2015, on: 

James B. Gottstein _ ~ dell~ to-28-lS 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy - ~lt.(l 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:.----!!-J~..__·_· -~__y.:.......­
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 
716 TO REPLY TO PLAINTIFF'S OPPOSITION TO 716's MOTION FOR RULING OF LAW 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-15-05969Civil 
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IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA':: I-_;--,',!:·· f /;:. 
zo:sor·r 2 .., · · 

THIRD JUDICIAL DISTRICT AT ANCHORAGE .. " - 0 ?: : ': · ' 
., ,, r 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
VS. ) 

) 
716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

-------------~) 

; ' '.··· 

Case No.: 3AN-15-05969 CI 

UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

, I .- :--,-- • 

' ' . ~~ 

716 WEST FOURTH A VENUE, LLC'S REPLY TO PLAINTIFF'S 
OPPOSITION TO 716'S MOTION FOR RULING OF LAW PRECLUDING 

ALASKA BUILDING, INC.'S CLAIMS FOR QUI TAM AND PUNITIVE 
DAMAGES 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves the court to extend the deadline by which it is to 

reply to Plaintiffs opposition to 716's Motion for Ruling of Law Precluding Plaintiffs 

Claims for Qui Tam and Punitive Damages. Plaintiff does not oppose this request. This 

motion is accompanied by the attached affidavit of counsel and proposed order. 

DATED: /o -en-~ c) 

{I 0708-101-00300874; I} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

9~--By: _____________ _ 
Jeffrey W. Robinson 
Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically [gj messenger 
D facsimile IX] U.S. Mail on the 01i day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP - t"'\d..ite.cl. 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO REPLY TO PLAINTIFF'S OPPOSITION TO 716 MOTION FOR RULING OF LAW 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
( !0708-101-00300874; I} Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA«> <"/.: 
'"<f .... _,.- ' 

THIRD JUDICIAL DISTRICT AT ANCHORAGE , ,. Ot';- ~ . :•,:;-. 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

' 

) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~> 

,--· -
' 0' 

/ . ', .. ·. 

NOTICE TO THE COURT 716 WEST FOURTH A VENU, LLC'S (SECOND) 
SUPPLEMENTAL RESPONSES TO ALASKA BUILDING, INC.'S FIRST 

REQUEST FOR PRODUCTION 

",· / 

COMES NOW, Defendant 716 West Fourth Avenue, LLC ("716"), by and 

through counsel, Ashburn & Mason, P.C. provides notice to the court that it has 

supplemented its responses to Alaska Building, Inc. 's First Requests for Production on 

October 28, 2015. Pursuant to an email dated October 22, 2015 from Plaintiffs 

counsel, James Gottstein, to counsel for 716, Jeffrey Robinson, Plaintiff requested the 

following be produced as Plaintiff believed the requested items/attachments were 

missing from emails previously produced by 716 in its supplemental production of 

October 14, 2015. 

The attachments to the emails were produced as Bates Nos. 716-005871 through 

716-006146 unless noted as not having contained attachments. 

{ I 0708-10 I-00300872; I ) Page I of3 
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DATED: 

• 
ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: __ >2a---___ ---... _____ _ 
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
716 Notice to the Court 
{ 10708-101.00300872;1} Page 2 of3 

000897



z 
0 
Vl 

< 
i 

~ 

"' "' N 

0 ~ 
0 " N r-. _N 

~ 0 " 
5~~ 

VI 0-

"" w 4: x 
" ~ 1:( ~ 
w w < >- > .... 
~ < < . 
( I ui 

Z ...J ~ ~ -

I- "' "' " .,,o"' U. w:r'lllt 

J ~ ~re 
"' ""'~ "" N r-. 
I N 0 - "' 
Vl 

< 
.... 
w 
I-

• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically~ messenger 0 facsimile 
[i?'(J.S. Mail on the A_ day of October 2015, on: 

James B. Gottstein - HG.Mi de\.\~ IOl~~ /15 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy _ ~ lO\:l~l \S 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
716 Notice to the Court 
{ 10708-101-00300872;1) Page 3 of3 
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LAw OFFICES OF 

}AMES 8. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

' , f.'Jj_ . .:Ei~I _ . 

IN THE SUPERIOR COURT FOR THE STATE'OP~QFA/t!v~A>t::' 
i fl 1wms't1\'11. I 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 
:tt-vo 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

2015 OCT 28 AH 11: 3 I 

[l"(: ----
fJEPtJTY r.l i:fll< 

PROPER PROOF OF SERVICE 

I hereby certify that I mailed: 

1. on October 23, 2015, a copy of Alaska Building, Inc.'s Opposition to 

Legislative Affairs Agency's Motion for Entitlement to Attorney's Fees and 

Costs, and 

2. on this date, this Proper Proof of Service, 

to: 

Jeffrey W. Robinson/ 
Eva R. Gardner 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Dated: October 28, 2015 

Certificate of Service 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Page 1 
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NOTICE OF DEFICIENT FILING(S) 

FROM: 
Alaska Court System 
Nesbett Courthouse 
825 W4th Ave 
Anchorage, AK 99501 

TO: 
JAMES B GOTTSTEIN ESQ 
406 G ST STE 206 
ANCHORAGE, AK 99501 

DATE: October 26, 2015 

CASE NO: 3AN-15-05969CI 
CASE Alaska Building Inc vs. 716 West 

NAME: Fourth Avenue LLC et al 
CLERK: ERoehl 

-='-"'-~~~~~~~~~~~ 

PHONE: 264-0736 

D Your documents are being returned to you. 

The document(s) you submitted to the court is/are deficient. Please provide the following: 

1:8] Proper Proof of Service as required by Civil Rule 5(f). You must specifically state the 
names of persons served. Certificiate of Service is not signed for Opposition filed on 
10/23/15. 

Deficiencies must be corrected within 20 calendar days from the date of this notice. 

FILE COPY 

CIV-600 Anch (8/14) 
Civil Deficiency Merno I Notice of Deficient Filing(s) 

000900



FROM: 
Alaska Court System 
Nesbett Courthouse 
825 W 4th Ave 
Anchorage, AK 99501 

TO: 

• 

JEFFREY W ROBINSON 
1227 W 9TH AVE STE 200 
ANCHORAGE, AK 99501 

NOTICE OF DEFICIENT FILING($) 

DATE: October 28, 2015 

CASE NO: 3AN-15-05969CI 
CASE Alaska Building Inc vs. 716 West 

NAME: Fourth Avenue LLC et al 
CLERK: ERoehl 

~~~,.-,--~~~~~~~~~ 

PHONE: 264-0736 

0 Your documents are being returned to you. 

The document(s) you submitted to the court is/are deficient. Please provide the following: 

r8J Other: The Notice of Filing Unsigned Affidavit of MarkPfeffer has been Lodged. It is 

unsigned and not dated. 

Deficiencies must be corrected within 20 calendar days from the date of this notice. 

FILE COPY 

CIV-600 Anch (8/14) 
Civil Deficiency Merno I Notice of Deficient Filing(s) 

000901
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THIRD JUDICIAL DISTRICT AT AN<§He~GE rii .··. \ 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

- ' ~ . 
. :\ ' 

•t •.I • 

--. : -;:-;r:::1\T·.1 i·.·. 

) Case No.: 3AN- l 5-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~~) 
NOTICE OF FILING UNSIGNED AFFIDAVIT OF MARK PFEFFER 

Attached to 716 West Fourth Avenue, LLC's Opposition to Plaintiffs Motion for 

Preliminary Injunction is the unsigned Affidavit of Mark Pfeffer. The signed affidavit 

will be filed as soon as it is received in the office of the undersigned. 

DATED: ~~~~~ 

(I 0708-101-00300745; I} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

Jeffrey W. Robinson 
Alaska Bar No. 0805038 

Page I of3 
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CERTIFICATE OF SERVICE 

I certify that ~=r of the foregoing was served 0 electronically 0 messenger 0 facsimile 
JK! U.S. Mail on the ·· day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
Notice of Filing Unsigned Affidavit of Mark Pfeffer 
{ I 0708-101--00300745; I} Page 2 of3 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile D U.S. Mail on the day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: __________ _ 

Heidi Wyckoff 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
Notice of Filing Unsigned Affidavit of Mark Pfeffer 
{ I0708-IOl--00300745;1} Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA :i<ir\iC! 
: .... , .... ~- ' -

THIRD JUDICIAL DISTRICT AT ANCHORA§:.t;::. c:::T 21 p;·: S: n~. 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 

•' I' ,, 

- - -- ---

) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 

' 
--- -· --

) 

~~~~~~~~~) ~~~ 
JOINDER IN LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 

SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE REQUEST FOR 
ORAL ARGUMENT UNDER RULE 77(E) 

COMES NOW, Defendant 716 West Fourth Avenue, LLC ("716"), and hereby 

respectfully joins in Defendant Legislative Affair Agency's (the "Agency's) motion for 

summary judgment under the laches doctrine. 

716 reincorporates and resubmits its arguments regarding the equitable defense 

of laches made in the concurrently filed Opposition to Plaintiffs Motion for Preliminary 

Injunction, attached to this joinder as Exhibit A. 

716 additionally joins in the Agency's request for oral argument on the motion to 

dismiss under Rule 77(e) of the Alaska Rules of Civil Procedure. As 716 has previously 

indicated, the court should hold oral argument regarding the motion to dismiss prior to 

any hearing on Plaintiff's motion for preliminary injunction and Plaintiffs motion to 

compel. 

{ I 0708-101-00300668; I} Page I of2 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: By: ~ 
Je 7eYw. Robinson 
Alaska Bar No. 0805038 

CERTIFICATE OF SERVICE 

I certify thatA ~of the foregoing was served D electronically D messenger D facsimile 
U.S. Mail on the~ day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
5 I 0 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBU~S~7 j .,,JJt-
By: ______ vy ___ 'I'_·_' 

Heidi Wyckoff 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
Joinder In LAA Motion for Summary Judgment Under the Laches Doctrine 
{I 0708-101-00300668; I } Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CJ 
) 
) 
) ______________ .) 

716'S OPPOSITION TO PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION 

Defendant 716 West Fourth Avenue, LLC ("716") has objected to disclosing 

certain proprietary information relating to 716's internal financial operations. Plaintiff 

Alaska Building, Inc. ("ABI") has filed for a preliminary injunction in order to make 

that otherwise irrelevant proprietary information discoverable. For the reasons stated 

within this motion, ABI is barred from seeking injunctive relief by the equitable defense 

of !aches and ABI has otherwise failed to meet the "balance of hardships" test. A 

proposed order denying the injunction and affidavits of counsel and Mark Pfeffer, 

Operating Manager of716, accompany this Motion. 

I. FACTUAL BACKGROUND 

On September 19, 2013, 716 entered into an agreement with the Legislative 

Affairs Agency (the "Agency") to renovate and expand the Anchorage Legislative 

Information Office {the "LIO Project"). The Alaska Building, which is owned by ABI, 

(I 0708·101-00297079;2) Page I of 19 

ExhbitA 
Page 1 of 19 
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is situated immediately adjacent to the LIO. Jim Gottstein, president and sole member 

of ABI, learned about the contemplated renovation of the LIO as early as "mid-

September, 2013." 1 On October 2, 2013 Gottstein met with Mark Pfeffer to discuss the 

project.2 By October 3, 2015, ABI was specifically aware that (1) the construction and 

renovations involved in the project would cost tens of millions of dollars, (2) was not 

the subject of a competitive procurement process, and (3) media outlets were reporting 

the agreement would increase the Legislature's rent rates. 3 By mid-October, Gottstein 

had reviewed AS 36.30.083(a) and formed the opinion that the September 19, 2013 

agreement was not a valid lease extension. 4 

By October 11, 2013 Gottstein was engaging in discussions with his own 

business associates as well as legal counsel for 716, threatening to seek injunctive relief 

unless Mark Pfeffer provided assurances that he was taking any potential risk of 

construction damage to the Alaska Building seriously.5 

On October 25, 2013 Gottstein again communicated with 716's counsel 

regarding ABl's concerns of potential construction damage associated with the project. 6 

Specifically, ABI requested to be paid for Plaintiff's personal services to date and 

1 Plaintiff's Response to 716 Interrogatory No. 1. Attached as Exhibit A. 
2 Id. 
3 See Id.; Plaintiff's Response to LAA Interrogatory No. I. Attached as Exhibit 

B; Deposition of Jim Gottstein (excerpts attached as Exhibit C) at 77: 21-25.; 78: 1-19. 
4 See Ex. A; Plaintiffs Response to LAA Interrogatory No. 1; Exhibit C at 78: 

20-25; 79: 1-2. 
5 See Ex. Cat 81 :1-9, 15-25; 83: 24-25; 84: 1. 
6 See Ex. C. at 89: 8-18; October 25, 2013 email chain between Jim Gottstein and 

Doc McClintock, attached as Exhibit D. 
7 I 6'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
( 10708·101-00297079;2} Page 2of19 

Exhbit A 
Page 2of19 
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sought to force Pfeffer into agreeing to a "$Ten [sic] million purchase obligation" ifthe 

building was catastrophically damaged. 7 Representatives of 716 and ABI met on 

October 28, 2013. Apparently unsatisfied with that meeting, AB! emailed 716's 

counsel on October 30, 2013, threatening to "launch the grenade"-later described by 

Gottstein as tiling suit "and asking for a preliminary injunction to stop the project" 8-

unless 716 agreed to his proposed Indemnification Agreement terms.9 

During this same time period, Plaintiff contemplated, but ultimately chose not to 

raise his concerns with then Attorney General Michael Geraghty. 10 In one of the letters 

Gottstein drafted but never sent, dated October 30, 2013, Gottstein raised concerns that 

(1) the lease extension was illegal under AS 36.30.083, and (2) the project developer 

had not made adequate assurances that the Alaska Building would not be damaged as a 

result of any construction. 11 Indeed, as part of the October 30, 2013 correspondence 

with 716's counsel, Gottstein not only threatened to file for injunctive relief, but also 

threatened to contact the Attorney General and then Deputy Attorney General for the 

Department of Law's Criminal Division, Rick Svobodny! 2 No letters were ever sent. 

7 See Id. 
8 Ex. C. at 94: 5-14. 
9 October 30, 2013 email chain between Jim Gottstein and Doc McClintoek, 

attached as Exhibit E. 
10 Draft letters to Attorney General Geraghty, dated October 30, 2013, attached 

as Exhibit F. 
11 Id. 
12 See Exhibit E. 

7 l 6'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue. LLC, et. al. 3AN-15-05969Civil 
{ 10708-101-00297079;2} Page 3of19 

ExhbitA 
Page 3of19 
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Indeed, rather than file suit or send a letter notifying a high government official 

of the alleged lease illegality, ABI voluntarily elected to enter into indemnity and 

insurance agreements with 716. 13 Drafting and negotiations regarding the principal 

agreement took place in November of 2013 and a final Access, Indemnity, and 

Insurance Agreement ("the Agreement") was executed on December 6, 2013. 14 As part 

of the Agreement, 716 paid: (1) $15,000 to ABI in consideration of the "professional 

time required to address preparation" for the LIO Project; 15 (2) $10,000 to ABI for 

offsite mirroring of data; 16 (3) $2,000 to Gottstein as a rent abatement payment for 

relocating his office across the hall during construction; 17 and (4) $3,900 to AB! for use 

of the parking space in the alley. 18 Incorporated into the terms of the Agreement, ABI 

also received over $14,400 in rent from Criterion General as part of a Space Lease.'9 

Based on those values alone, ABI received approximately $45,300 in compensation 

under the terms of the Agreement and Space Lease. 

LIO Project construction commenced in December 2013 and concluded on or 

about January 9, 2015.20 At no time during the construction process did ABI file to stop 

13 One such agreement, regarding relocation of a gas line and gas meters, was 
actually entered into on October 30, 2013. Exhibit E.; See also Ex.Cat 97: 7-20 . 

14 Interpretation of the Agreement is a subject of dispute in 3AN-15-09785Cl. 
15 See Ex. C. at 108: 22-25; 109: 1-13. 
16 See Id. at 109: 14-23. 
17 See Id. at 110: 8-14 . 
18 See Id. at 109: 24-25; 110: 1-7. 
19 See Id. at 111: 2-11. 
20 See Ex. A. Plaintiffs Response to LAA Request for Admission No. 17. 
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the LIO Project. Rather, on January 23, 2015, Gottstein emailed 716 (and Criterion) 

asserting a claim for $250,000 for alleged damage to the Alaska Building AB! during 

the LIO Project construction. 21 Having tendered the claim to Criterion's insurer 

pursuant to the terms of the Agreement, 716 did not pay AB! any amount in satisfaction 

of the alleged damages.22 According to Gottstein, had AB! been compensated for 

alleged property damage, ABT would "probably not" have filed this litigation.23 

It was not until March 31, 2015-almost 3 months after construction of the LIO 

ended, 15 months after construction began and 17 months after the extension was 

signed-that ABI filed suit challenging the damage to the Alaska Building as well as 

the "legality" of the lease extension. 24 

II. DISCOVERY REQUEST 

ABT has requested discovery of information relating to 716's internal financial 

operations and 716 has refused to disclose that information on the basis that the 

confidential and proprietary information sought is irrelevant to ABI's claims. 25 As the 

court is aware, the scope of this litigation is limited to ( 1) the legality of the lease 

extension and (2) whether the rental rate affiliated with the lease is at least IO percent 

21 See Ex. G Claim from Alaska Building, Inc. dated January 23, 2015. 
22 See Id. at 118: 24-25; 119: 1-2. 
23 See Id.. 
24 See Ex. A; Plaintiffs Responses to LAA Request for Admission Nos. 19, 20, 

and 23. 
25 See 716's Opposition to Motion to Compel. 
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below the market rental value of the real property at issue at the time the lease was 

executed.26 ABI is not asserting a veil piercing argument. 27 

Preserving its discovery objections, which are fully laid out in 716's opposition 

to Plaintiff's motion to compel, 716 nevertheless offered to provide 716's Operating 

Agreement to Judge McKay for an in camera review, for Judge McKay to make a 

relevance determination.28 ABI rejected this overture and filed for a preliminary 

injunction on October 6, 2015. ABI acknowledges that the disputed discovery is not 

relevant to the underlying litigation issues-the legality of the lease or the market rental 

rate-but argues it is relevant for the purposes of this injunction motion.29 Plaintiffs 

request for a preliminary injunction thus fundamentally appears to be a discovery 

litigation tactic to obtain otherwise undiscoverable information. 

III. ARGUMENT 

A. The equitable doctrine of laches bars ABl's claim for injunctive relief. 

Despite AB! 's extensive knowledge of the LIO Project, its negotiated 

compensation payments, and its awareness of the tens of millions of dollars paid by 716 

to various entities involved in the Project, ABI waited almost two full years, until 

26 See Amended Complaint, filed by Plaintiff on August 25, 2015. 
27 Plaintiffs Motion for Preliminary Injunction at 6; FN 3 . 
28 See September 30, 2015 email exchange between undersigned and Gottstein, 

dated, attached as Exhibit H. 
29 Motion to Compel at 3, 5-6; Plaintiff's Motion for Preliminary Injunction at 3 

("[i]f 716 LLC had produced documents providing that it would be able to pay back the 
money, this Motion [for Preliminary Injunction] would not have been filed." 
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October 6, 2015, to file for preliminary injunctive relief. ABl's claim for injunctive 

relief is now barred under the equitable defense of I aches. 30 

In order to prevail under the defense of !aches, 716 must show, (I) that the 

plaintiff has unreasonably delayed in bringing the action, and (2) that this unreasonable 

delay has caused undue harm or prejudice to the defendant. 31 The factual background 

provided above is evidence of ABl's unreasonable delay in bringing the action. 

Plaintiffs lawsuit mirrors the facts of City and Borough of Juneau v. Breck, 706 P.2d 

313 (Alaska 1985) and the application of the !aches doctrine should be similarly applied 

here to bar Plaintiff's request for injunctive relief. In Breck, the Supreme Court stated: 

[O]ne of the factors to be considered in measuring the plaintifrs delay is 
when, under the circumstances, it becomes no longer reasonable for the 
plaintiff to assume that the defendants would comply with the law. 
Additionally, the court will "look to that point in time when there were 
positive steps taken by defendants which made their course of conduct 
irrevocable, and would have galvanized reasonable plaintiffs into seeking 
a lawyer. "32 

Breck involved litigation surrounding the construction of a marine park and 

parking garage in Juneau.33 In December 1983 the City and Borough of Juneau ("the 

City") publicly announced that it was seeking design-build proposals for the parking 

structure and executed a construction contract with Kiewit in May of 1984. 
34 

The 

30 See also The Legislative Affairs Agency's Memorandum in Support Of 
Motion for Summary Judgment (Laches) . 

31 City & Borough of Juneau v. Breck, 706 P.2d 313, 315 (Alaska 1985); See also 
Moore v. State, 553 P.2d 8, 15 (Alaska 1986), 

32 Id. at 3 15 (internal citations omitted). 
33 Id. at 314. 
34 Id. at 314. 
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contract specified the project was to be completed largely within a six to eight month 

period.35 The legality of the project was opposed by Juneau citizen Betty Breck, who 

contacted the mayor and voiced her concerns to the City's Assembly on nine separate 

occasions, even after the City awarded the contract to Kiewit. 36 Breck was aware that 

construction had begun in the middle of May, but contended that it was not until the end 

of June that she realized the assembly would not respond absent litigation.37 When 

Breck ultimately filed suit on August 24, 1984 it was "approximately eight months after 

the city advertised its intent to seek 'design-build' proposals, four months after the 

contract with Kiewit Construction was signed, and after approximately 50 per cent of 

the project was complete."38 The superior court nonetheless issued the preliminary 

injunction after concluding Breck had demonstrated a high probability of success on the 

merits, and that Breck had shown irreparable injury for which there was no adequate 

and complete remedy at law.39 

The Alaska Supreme Court reversed.40 It held that "the signing of the contract 

and the commencement of work under the contract would have galvanized a reasonable 

plaintiff into seeking a lawyer.'"'1 A reasonable person would have known well before 

June (the date Breck claimed she began to prepare to file suit) that the City was 

3S Id. 

36 Id. 

31 Id. 
38 Id.at 315. 
39 Id. at 314. 
40 Id.at 315. 
41 Id. at 316. 
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embarking "on a course of action that it would not alter unless forced to."42 The Court 

agreed with the City's contention that Breck "should have realized that the large 

financial commitment, and the delay that would result if the contract was declared void, 

made such a change inconceivable."43 It further rejected Breck's contention that her 

delay in bringing suit was excusable because she lacked knowledge about how to file 

suit. 44 Because cancelation of the contract would have cost the City millions of dollars, 

and thus resulted in undue prejudice to the City, the Court held that Breck's claims of 

injunctive relief were barred by the equitable doctrine of )aches. 

ABI's claims are similarly barred as the Plaintiff has (1) unreasonably delayed in 

bringing the present action and (2) this unreasonable delay has caused undue harm or 

prejudice to the defendant. 

1. Plaintiff unreasonably delayed in bringing the instant action. 

In order to evaluate the reasonableness (or unreasonableness) of a plaintiff's 

delay, the court must look to when, under the circumstances, it became unreasonable for 

the plaintiff to assume a defendant would stop its planned course of action absent 

litigation.45 The court must "look to that point in time when there were positive steps 

taken by defendants which made their course of conduct irrevocable, and would have 

galvanized reasonable plaintiffs into seeking a lawyer."46 Finally, the Alaskan Supreme 

42 Id. 

43 Id. 

44 Id. 
45 See Id. at 315 (citing Moore v. State, 553 P.2d at 16). 
46 Id. (internal citations omitted). 
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Court has said that "in determining when )aches should be applied, our concern is not so 

much with when the alleged wrong occurred, as it is with when, in light of any resulting 

prejudice to defendants, it became reasonable to expect plaintiffs to act upon the 

wrong."47 

Here, ABI became aware of the LIO Project sometime between late September 

and early October 2013. By the middle of October 2013, Gottstein had reviewed AS 

36.30.083(a) and formed the belief that the lease was illegal.48 By the end of October 

2013 ABI threatened to, but chose not to file for injunctive relief or mail any of the 

letters Gottstein had drafted to the Attorney General voicing his concerns that the LIO 

project was illegal and the contemplated construction efforts should be terminated. 

Instead, ABI voluntarily elected to receive approximately $45,300 in compensation and 

Gottstein personally observed the construction activities taking place at 716 West 4th 

Avenue from December 2013 through January 2015. 

Other than the parties directly involved in the Project, ABI was arguably the 

entity most closely involved with the Project. Plaintiffs building shared a wall with the 

old Empress Theatre, which was tom down to expand the LIO into the adjacent space. 

Plaintiff signed agreements with 716 and Criterion involving liability and risk 

allocation. Plaintiff hired an engineer to help monitor the process. He continued to 

accept rent payments. Plaintiff waited until three months after construction was 

47 Moore v. State, 553 P.2d at 14. 
48 Plaintiffs Response to LAA Interrogatory No. I. 
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completed to file suit, and only included the lease legality claim as a throw-in claim to 

his construction damage suit. 49 

Under the facts of this case, Plaintiff is guilty of inexcusable delay in filing this 

action. The delay was even more unreasonable than the delay in Breck given: (I) 

Gottstein is an attorney and had allegedly formulated the basis for his claim in October 

2013 (Breck was not an attorney), (2) ABI waited to file suit until the Project was 

completed (Breck only waited until the facility was halfway completed); (3) no efforts 

were actually made to voice concerns to government officials (Breck spoke with the 

mayor and testified before the assembly on nine occasions); and (4) ABI and Gottstein 

received approximately $45,300 in compensation during the construction period (Breck 

received no compensation). 

ABI's delay in bringing this action served to provide ABI with the maximum 

financial benefit while potentially causing the greatest financial harm to 716. As 

explained in detail in the following section, ABI was aware that 716 expended tens of 

millions of dollars in construction costs and expected to receive tens of millions of 

dollars in lease payments. The court should find ABI has unreasonably delayed in 

bringing the action. 

2. ABl's unreasonable delay caused undue harm or prejudice to 716. 

49 Plaintiff claims he did not file for an injunction because he was concerned 
about "retaliatory damage to the Alaska Building." See Ex. C. at 134: 5-7. Although 
his motive for not filing is irrelevant, it should be made clear that Gottstein himself has 
acknowledged that no one threatened ABI during the Project. See Ex. C at 141: 22-24; 
Ex. C. at 118: 24-25; 119: 1-2 (throw-in claim). 
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The court must next consider whether the unreasonable delay has caused undue 

harm or prejudice to the defendants in this action. 716 already expended tens of 

millions of dollars in construction costs. In order to undertake the Project, 716 signed a 

construction contract with Criterion General on November 11, 2013 in excess of 

$30,000,000.so 716 spent approximately $44,500,000 in construction efforts.s 1 The 

Premises was renovated Lo meet the specific needs of the Agency, including an 

expansion of office space and appropriate off-street parking spaces. 52 The Agency paid 

$7.5 million in tenant improvements.s3 

If ABI had filed an injunction in October, 2013 as Gottstein had threatened, and 

had he been successful, 716 would not have paid over $30,000,000 to Criterion. By 

waiting until well after construction was complete to challenge the lease, ABI's seeks to 

cause 716 to suffer the maximum prejudice from payments spent in its construction 

efforts. 

In addition to jeopardizing costs already incurred, ABI's request to sequester 

funds received under the terms of the lease other than direct operating expenses and 

projected debt services also significantly prejudices the defendants by depriving 716 the 

·benefit of its bargain under the terms of the contract. 7I6 invested $9,000,000 of its own 

money into the project as a good faith investment, expecting a monthly rate of return on 

50 Affidavit of Mark Pfeffer 'ii 5. 
si Id. at 'iJ 7. 

s2 See Extension of Lease and Lease Amendment No. 3. 
53 See Affidavit of Jessica Gary 'il'il 4-7, submitted on I0/2I/2015 as part of the 

Agency's Motion for Summary Judgment; See Affidavit of Mark Pfeffer 'ii 5. 
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its investment outside of merely recovering debt services and operating expenses. 54 

That monthly rate of return is not a negligible amount. 

In summary, 716 faces irreparable injury if the court grants an injunction at this 

stage-there are deeds of trusts, loans, and commitments made in reliance on the 

contract that was signed. Sequestering a significant amount of monthly rent payments 

puts all of that potentially in default and affects numerous entities involved in the 

Project's financing, not simply 716 and the Agency. It goes without saying that 716, 

who has been the Landlord of the LIO for 23 years, stands to lose its professional 

reputation and status among lending institutions, construction professionals, and 

business clients should the court grant ABI injunctive relief. 

The Court should find that ABI's unreasonable delay in bringing suit has and 

will continue to cause undue harm and prejudice to 716. As 716 has met both prongs 

under the equitable doctrine of latches, the Court should bar ABI's request for a 

preliminary injunction. 

B. Denial of the preliminary injunction is still appropriate even if the court 
finds that 716 has not successfully raised the defense oflaches. 

Preliminary injunctions are extraordinary remedies involving the exercise of very 

far-reaching power to be granted only sparingly and in limited circumstances.55 The 

traditional purpose of a preliminary injunction is to prohibit an action. Preliminary 

injunctions are meant to "protect the status quo and to prevent irreparable harm during 

54 See~ 7 of Affidavit of Mark Pfeffer at 7. 
55 MicroStrategy Inc. v. Motorola, Inc .. 245 F.3d 335, 339 (4th Cir. 2001). 
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the pendency of a lawsuit ultimately to preserve the court's ability to render a 

meaningful judgment on the merits."56 Under Alaska law, in deciding whether to grant 

or deny a preliminary injunction, Alaska courts apply the "balance of hardships" test. 

Immediate injunctive relief is warranted when the following three factors are present: 

( 1) the plaintiff must be faced with irreparable harm; (2) the opposing 
party must be adequately protected; and (3) the plaintiff must raise serious 
and substantial questions going to the merits of the case. Where the harm 
is not irreparable, or where the other party cannot be adequately protected, 
then the moving party must show probable success on the merits.57 

Here, ABI cannot show it is faced with irreparable harm by maintaining the 

status quo during the pendency of the litigation. AB I's sole claim of irreparable harm is 

the unsubstantiated, speculative claim that because 716 is limited liability corporation it 

will be unable to pay "pay back rent money it has received in excess of that allowed by 

law."58 Not only does this argument ignore the fact 716's has operated as landlord to ' 

the LIO for the past 23 years,59 but it also is hypocritical given ABl's assessment that 

716 was financially viable enough to execute a ten million dollar purchase option over 

the Alaska Building.60 Likwisc, by delaying this litigation, any "damage" is already 

56 Perry v. Judd, 840 F. Supp. 2d 945, 950, 954 (E.D. Va.) ajfd, 471 F. App'x 219 (4th 
Cir. 2012)(barring under !aches the plaintiffs' motion for a preliminary injunction where the 
plaintiffs, various candidates who were seeking the Republican Nomination for office of 
President of the United States, had "slept on their rights to the detriment of the defendants.") 

57 Holmes v. Wolf, 243 P.3d 584, 591 (Alaska 2010)(intemal citations omitted.) 
58 Plaintiff's Memorandum at 3-4. 
59 See 'ii 3 of Affidavit of Mark Pfeffer. 
60 See Id. 
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done; the State, has already paid $7.5 million in tenant improvements,61and 716 has 

already contributed vast resources in the expansion and renovation efforts. Any 

"irreparable harm" from that expenditure has already occurred. Finally, with respect to 

prong one, the availability of funds from the Legislature to pay for the Agency's 

monetary obligations is contingent upon appropriation of funds for the particular fiscal 

year involved.62 If the Agency's Executive Director determines that sufficient funds 

are not appropriated by the Legislature, the lease can be terminated by the Agency or 

amended.63 In summary, ABI cannot show continuation of the status quo subjects the 

State to irreparable hann.64 

Conversely, 716-the opposing party to the injunction-would be left 

inadequately protected were the injunction granted. ABl's request is to sequester funds 

received under the terms of the lease other than direct operating expenses and projected 

debt services. This sequestration deprives 716 the benefit of its bargain under the terms 

of the contract. 716 invested $9,000,000 of its own money into the LIO Project as a 

good faith investment, expecting a monthly rate of return on its investment. 65 As stated 

above, that monthly rate of return is not de minimus, nor does it exist in a vacuum. 

61 See Affidavit of Jessica Gary iii! 4-7, submitted on 10/21/2015 as part of the 
Agency's Motion for Summary Judgment; See Affidavit of Mark Pfeffer ii 5. 

62 Extension of Lease and Lease Amendment No.3 ii 43. The Governor, of 
course, can also veto appropriated funds. 

63 Id. 
64 It goes without saying that any irreparable harm ABI faced during construction 

is over as ABI waited until the construction process was completed to file suit. 
65 See ii 7 of Affidavit of Mark Pfeffer at 7. 
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And, of course, sequestration of any portion of monthly lease payments adversely 

affects 716's ability to conduct business in the state. 

Because the harm is not irreparable and 716 cannot be adequately protected were 

an injunction granted, ABI must do more than just raise serious and substantial 

questions going to the merits of the case; as the moving party ABT must show probable 

success on the merits.66 For the reasons explained above, ABI's claim is likely barred 

by the equitable defense of laches. Beyond the laches argument, ABI has not shown 

probable success on the merits. Defendants complied with AS 36.30.083(a). As the 

lease extension indicates, Timothy Lowe completed an independent analysis "and 

concluded that the rent due under the terms and conditions of the lease extension and 

amendment [are] at least IO percent below the market rental value of the real property at 

the time of the extension for a ten year term."67 In dispute of this claim, ABI has 

attached an affidavit of a retired real estate appraiser, Larry Norene, to its motion. In 

the event the case is not summarily dismissed, ABI will have the opportunity to have a 

battle of the expert appraisals; however, merely finding an individual who disagrees 

with Mr. Lowe's appraisal is insufficient to support a finding of probable success on the 

merits. Placing blind faith in Mr. Norene's appraisal, after Mr. Lowe's appraisal was 

vetted by various groups, including the Alaska Housing Finance Corporation, 

completely negates the purpose of having safeguards already in place to ensure 

66 716 disputes, for the same reasons stated within this section, that ABI has even 
raised serious and substantial questions going to the merits of the case. 

67 See '1] 1.2 of 9/19113 lease. 
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statutorily compliance. AS 36.30.083{a) requires the market value to be established by a 

real estate broker's opinion of the rental value or by an appraisal of the rental value. 

The legislative council was not obligated to select Mr. Gottstein's preferred appraiser to 

determine rental value. Similarly, there can be no-good faith dispute that the Lease 

Extension was an extension of the original lease arrangement, despite Plaintiffs claims 

to the contrary in his motion for summary judgment on this issue. (The court will not 

hear argument on this novel claim until at least January 30, 2016.) 

In granting citizen-taxpayer standing, the court afforded ABI the opportunity to 

air its grievances. The court specifically warned ABI at the oral argument on August 

18, 2015 that permission to proceed in the litigation was not an indication of whether or 

not his claims would ultimately prevail. Citizen-standing should not now be interpreted 

to mean ABI has carte-blanche to jeopardize the financial and professional well-being 

of the parties involved. There is no prejudice to ABI in waiting for the court to address 

the merits of its claims pursuant to the court's initial scheduling order and subsequent 

scheduling of dispositive arguments on summary judgment and other motions. As such, 

Plaintiffs request for a preliminary injunction should be denied. 

In the event the court is inclined to grant ABI's request for the injunction, 716 

requests the opportunity for oral argument. Attached to this Opposition is a proposed 

order, denying the preliminary injunction request and outlining a reasonable schedule 

for hearings on the various motions the parties have filed . 

7 I 6'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 
Alaska Building, Inc. vs. 716 Wes/ FourlhAvenue, LLC, et. al. 3AN-15·05969Civil 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: ~l).r-
Jeffr W. Robinson 

DATED: 

Alaska Bar No. 0805038 

716'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue. LLC, et. al. 3AN-15-05969Civil 
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CERTIFICATE OF SERVICE 

I certify that a copy of the fwegoing was served D electronically D messenger 
D facsimile OCJ U.S. Mail on thea_._I_ day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:ue:d._,.' ~ 
Heidi Wyckoff 

7 I 6'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
'Jn'r-o,.,.,. -
L-ld LI 27 P',' I_..':> 

' ' . •"i 
--· :._ ;· ,· . ,""~ . . '· .. : . : 

- ·.'L:·., 
;:·-.. · 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

AFFIDAVIT OF JESSICA GEARY 
(In Support of Defendant Legislative Affairs Agency's Motion for Summary 

Judgment) 

ST ATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, JESSICA GEARY, declare as follows: 

I. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

AFFIDAVIT OF JESSICA GEARY (In Support of LAA 's Motion for Summary Judgment) 
Alaska Builders, Inc. v. 716 West Fourth Avenue, LLC, et al, Case No. 3AN-15-05969CI 
Page I of 3 
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2. I am the Finance Manager for the Legislative Affairs Agency ("LAA") and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Motion for 

Summary Judgment. 

3. I have personal knowledge of the payment requests and the payments made 

by LAA to the lessor described in paragraph 6 and affirm all other facts based on my 

information and belief. 

4. In connection with the 2014 lease extension for the Legislative Information 

Office building, LAA paid for certain tenant improvements to the renovated building. 

5. The first invoice that LAA received for these tenant improvements covered 

the period of November 1-30, 2013. It was in the amount of$105,383. 

6. LAA subsequently received invoices for each month's tenant 

improvements. The amount of those invoices were as follows: 

Inv# Period Amount 
TI- I 09/16/13-10/31/13 $ -
TI-2 l IIOl/13-11/30/13 $ 105,383.00 
TI-3 12/0II13-12/3 II 13 $ 193,000.00 
TI-4 OIIOI/14-01/31/14 $ 116,000.00 
TI-5 0210II14-02/28/ 14 $ 150,800.00 
TI-6 03101114-03/31 /14 $ 433,200.00 
TI-7 04101/14-04/30/14 $ 341,223.00 
TI-7a 05/01/14-05/31/14 $ 292,500.00 
TI-8 06101I14-06130114 $ 559,600.00 
TI-9 07101/14-07 /31 /14 $ 503.817.00 
TI-10 08/0 Ill 4-08/3II14 $ 521,700.00 
TI-11 0910II14-09/30114 $ 819,500.00 
Tl-12 10/0 1/14-10/3 1 /14 $ 1,068,000.00 
TI-13 11/01/14-11/30/14 $ 1.048. 720.00 
TJ-14 12/01/14-12/31/14 $ 1.286,057 .00 
TI-15 0I/01115-0 I /20/15 $ 60,500.00 

$ 7,500,000.00 

AFFIDAVIT OF JESSICA GEARY (In Suppon of LAA's Motion for Summary Judgment) 
Alaska Bi1ilders. Inc. v. 716 West Fourth Avenue, LLC, et al, Case No. 3AN-15-05969CI 
Page 2 of3 
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7. LAA paid all of these invoices for goods and services in connection with 

the tenant improvements. 

I declare under penalty of perjury that the foregoing is true and correct. 

'r DATED this~ day of October, 2015. 

. t 
Subscribed to before me this~ay of October 2015 in Anchorage, Alaska. 

STATE OF ALASKA w}t..__ C - Dta: \..::. . 
OFFICIAL s.EAL Notary in and forthe State of A~kll_lfi 

wan c. lbesate M c . . . ,, 1:1( 0 ",,o Ir 
N01'ARY PUBLIC y omm1ss10n expires: VJ I"'\ 

M Commis~i':>" Expires Wltli Offloe 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October.J!l, 2015, a true and correct copy of the foregoing was 
served via USPS Priority Mail on: 

James 13. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
in compliance with Alaska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3) . 

. 80371281.2 0081622-00003 

AFFIDAVIT OF JESSICA GEARY (In Support of LAA 's Motion for Summary Judgment) 
Alaska Builders, Inc. v. 716 West Fourth Avenue, LLC. et al, Case No. 3AN-I5-05969CI 
Page 3 of3 
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I ' • • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

'. • 1 r 
.... ·JC:"'I,.., 

v, 

510 L Street, Suite 500 
Anchorage, AK 9950 l 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-l 5-05969Cl 

NOTICE OF FILING ORIGINAL AFFIDAVIT 

·- I r .. 

(re: Affidavit of Jessica Geary Filed in Support of Motion for Summary Judgment) 

Defendant Legislative Affairs Agency hereby notifies this Court of filing a the 

original Affidavit of Jessica Geary submitted in support of Defendant Legislative Affairs 

Agency's Motion for Summary Judgment filed on October 21, 2015. 

LAA'S NOTICE OF FILING ORIGINAL AFFIDAVIT OF JESSICA GEARY 
ALASKA BUILDING, INC. v. 716 WEST FOURTH A VENUE, LLC, et al .. Case No. 3AN-15-05969CI 
Page I of2 
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·' • 
DATED: October 27, 2015. 

• 
STOEL RIVES LLI' 

By~~ 
KEVIN CUDDY 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

I hereby certify that on October 27, 2015, I caused a true and correct copy of the 
foregoing to be served in the manner identified below on: 

VIA FIRST CLASS MAIL 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West 
Fourth Avenue, LLC) 

:_;;;o;'-'-'t;;.::hat this document was substantively produced in Times New Roman 13, 
ry<s~aAppellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 

80468039.1 0081622-00003 

LAA 'S NOTICE OF FILING ORIGINAL AFFIDA vrr OF JESSICA GEARY 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, et al., Case No. 3AN-15-05969CI 
Page 2 of2 

000930



/" 

~ "' ,., 
z "' Cl) 

0 
0 r..: 0 ,... 
"' - "' VJ w 0 " ( !::: LI\ 0 

::> "' "' 
~ Vl "' 

"' 
w < ~ ::> 

~ 
"' z ill L1. w w < >- > .... 
~ < < . 
( :I w 

z ...J ~ ~ -"' ,., 
ri. t;; 0,.., 

w :I "'" 

J ~ u .0 z ,... 
o:i ,... < ~ 

"' ,... 
I "' 0 - "' VJ .... 
( 

w 
I-

,• I_ 

.... m ;\ 
IN THE SUPERIOR COURT FOR THE STATE OF ALA,SK!\Jl:i 

·, ' 
1-.•.'L' 

!1iC1 

THIRD JUDICIAL DISTRICT AT ANCHORA.GEO::T 27 Pi1 ~: n·· 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

; ·.1 \ 

Case No.: 3AN-15-05969 CI 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF 716'S 
OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 

ST ATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716's Opposition to Oppose Plaintiffs Motion for Preliminary 

Injunction. 

2. I have personal knowledge of all facts described herein and affirm all 

other facts based on my information and belief. 

( 10708-101-00300597; I) Page I of3 
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Jeffrey w.Robinson 

SUBSCRIBED AND SWORN to before me this c;l] day of October, 2015. 

~Q~ 
NOTARY PUBLIC in and for Alaska 
My Commission Expires: \/\\I~ 

AFFIDAVIT IN SUPPORT OF 716' OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

(I 0708-10 I -00300597; I ) 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foreg2l!lg was served D electronically D messenger D 
facsimile [E U.S. Mail on the OJ I day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF 716 ' OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

{ I 0708-10 I --00300597; I } 
Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE OF\~'f:ASKXc i 
· nrT ?.., P'~ c:;: nt: 

THIRD JUDICIAL DISTRICT AT ANCM~'RAGE I , , "" 
. '\ . 

ALASKA BUILDING, INC., an Alaska ) -', ',,·: :;-:-;~;:;;-r ~ ,--~::- .. 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 716 WEST FOURTH 
A VENUE, LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR 

PRELIMINARY INJUNCTION 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Mark Pfeffer being first duly sworn upon oath, depose and state: 

1. I am over the age of eighteen and have personal knowledge of the statements 

contained in this declaration. 

2. I am the Manager of 716 West Fourth Avenue, LLC and submit this affidavit in 

support of 716 West Fourth Avenue, LLC's Opposition to Plaintiffs Motion for 

Preliminary Injunction. 

3. 716 has been the Lessor of the Anchorage LIO for 23 years. I became a Member 

and Manager of716 in September of 2013. 

(I 0708-101-00300534;2} Page I of 5 
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4. I have personal knowledge of the payments made during the renovation and 

expansion (the "LIO Project") at issue and affirm all other facts based on my 

information and belief. 

5. 716 spent approximately $44,500,000 in construction efforts during the entirety 

of the process. Under the terms of the Construction Contract with Criterion General, 

dated 11-11-13, and already provided to Plaintiff, 716 stipulated to pay Criterion a 

contract sum of$30,169,055. Criterion was in fact paid for the construction work. The 

Alaska Housing Finance Corporation evaluated and validated the cost estimate for the 

Project and total development budget. Plaintiff also has this document and has 

published it on its website. 716 spent millions of dollars on project management, 

surveying, design fees, bank fees, temporary offices and relocation costs and other costs 

related to construction, including payments to ABI, its tenants, and Mr. Gottstein 

personally. 

6. As part of the negotiations involving the December 6, 2013 indemnity 

agreement, Mr. Gottstein attempted to negotiate for ABI a $10,000,000 purchase 

obligation in the event his building was damaged. 716 declined that overture; however, 

Plaintiff did receive compensation pursuant to a negotiated agreement. 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 7 I 6'S OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of5 
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7. As a component of the $44,500,000 total Project budget, 716 paid $7,500,000 for 

tenant improvements to the Premises. The Agency directly reimbursed these payments 

to 716. Of the remaining amount, approximately $3 7 ,000,000, Members of 716 

contributed $9,000,000 of their own money into the Project. 716 did so as a good faith 

investment, and 716 is entitled to a rate of return on its investment. 

8. Under its lease obligations to the Agency, 716 was liable for liquidated damages 

to the State if the project was not completed by the agreed upon completion date of 

December 31, 2014. As such, 716 pursued the construction and banking effort diligently 

and at no time was challenged by any outside entity to stop work. 

9. Under the terms of the Lease Extension, which was executed on September 19, 

2013, the Base Monthly Rental rate is $281,638. 1 Over the course of the lease, 716 

expects to be paid approximately $3,300,000 per year. In signing the lease, the parties 

stated that it was the intention of both the Lessor and Lessee to extend the Lease for 10 

years under AS 36.30.0 8(a) effective June 1, 2014 through May 31, 2024. 

Mark Pfeffer 

1 Unless otherwise amended in writing and signed by both parties, the Base Monthly Rental 
shall remain the same through May 31, 2024. 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 716'S OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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SUBSCRIBED AND SWORN to before me this __ day of October, 2015. 

NOTARY PUBLIC in and for Alaska 
My Commission Expires: _____ _ 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 7 I 6'S OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 4 of 5 
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CERTIFICATE OF SERVICE 

I certify that a copy of the fore!J.o:t was served 0 electronically 0 messenger 0 
facsimile~ U.S. Mail on the day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:fb~,\~ 
Heidi WyCkO 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 7 I 6'S OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-J 5-05969Civil 
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"' , 

LAw OFFICES OF 

)AMES B. GOTISTEIN 

406 G STREET. SUITE 208 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274-7888 

FACSIMILE 
(907) 274-9493 

f-- !L_C ~J 
~;·-;.-\T:: ~}F ALi\Sf~.f, 

!"Hl!\O UJS1 t~iCT 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAWE) OCT 2 3 PM L: ? 1 

ALASKA BUILDING, INC., an Alaska 
corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

OPPOSITION TO LEGISLATIVE AFFAIRS AGENCY'S MOTION 
FOR ENTITLEMENT TO ATTORNEY'S FEES AND COSTS 

Plaintiff Alaska Building, Inc., opposes the Legislative Affairs Agency's Motion for 

Entitlement to Attorney's Fees and Costs. 

The Legislative Affairs Agency's premise that it prevailed because Alaska Building, 

Inc., did not include it in the severed case is plain wrong. The settlement between Alaska 

Building, Inc., with severed defendant Criterion, Inc. (Criterion) for $50,000 included 

settlement of the claim against the Legislative Affairs Agency. Attached as Exhibit 1 is a 

copy of the Release executed with respect to this settlement arid the check making the 

$50,000 payment. 1 The Legislative Affairs Agency was not named in the separate action 

1 This settlement was the subject of a joint motion to dismiss Criterion by Criterion and 
Alaska Building, Inc., filed on August 19, 2015, which recites that it also settles claims 
against any other party arising from vicarious liability for any act committed by Criterion. 

000939



LAW OFFICES OF 

jAMES 8. GOTISTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7688 

FACSIMILE 
(907) 274·9493 

because the claim against it was for vicarious liability for the actions of Criterion, which 

was included in the $50,000 settlement. 

In Schultz v. Wells Fargo Bank, NA., 301P.3d1237, 1243 (Alaska 2013), the 

Supreme Court held it was an abuse of discretion for the court to find a party did not 

prevail despite obtaining substantial affirmative relief. Inasmuch as Alaska Building, Inc., 

received $50,000 for a settlement that included the claim against the Legislative Affairs 

Agency, it is the prevailing party for what was the severed Count Two in this action 

pertaining to damages to the Alaska Building. 

Dated October 23, 2015. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 
date he mailed a copy hereof to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. 
Gardner. 

Dated October 23, 2015. 

Jim Gottstein 

Opposition to LLA Motion for 
Entitlement to Attorney's Fees 

. Gottstein, ABA # 7811100 
· y for Plaintiff 

Page2 
000940



R£:0r;-T ··· ·-· VED 
AUG 1 9 2015 

BY: 
RELEASE 

This release of all claims is intended to resolve all disputes between the 

parties to the release and is entered into in lieu of either party filing a formal 

Notice of Acceptance of Offer of Judgment and Proposed Judgment form with the 

court. Alaska Building, Inc. has accepted an offer of judgment served on it by 

defendant Criterion General Inc. and this release effectuates that offer and 

acceptance. 

FOR AND IN CONSIDERATION of the sum of FIFTY THOUSAND AND 

00/ 100 DOLLARS ($50,000) and other good and valuable consideration, the 

receipt of which is hereby acknowledged, the undersigned Alaska Building, Inc., 

individually and for its heirs, executors, administrators, successors in interest, 

trustees and assigns, has released and does release and forever discharge 

Criterion General, Inc. (aiid any vicarious liabili!Y any other defendant might) 

(have) for the actions of Criterion General Inc., specifically including any liability 

for damages caused, in whole or in part, by the acts or omissions of Criterion 

General, Inc., or those acting on its behalf 

All of the terms and conditions of this release have been reflected on, 

without haste; no one is under a disadvantage; no representations other than 

those set forth herein have been made; and the undersigned has had the 

opportunity to consult an attorney, signing this release without any coercion 

whatsoever. No promise or inducement which is not herein expressed has been 

RELEASE 
AB! V. CRITERION ET AL., CASE NO. 3AN-15-05969CI 
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made to the undersigned, and in executing this release the undersigned does not 

rely upon any statement or representation made by any person, firm or 

corporation hereby released, or any agent, attorney or other person representing 

such releasees, or any of them, concerning the nature, extent or duration of said 

damages or losses or the legal liability therefor. 

The undersigned Alaska Building, Inc., further agrees all claims asserted 

therein against Criterion General, Inc. (and any: vicarious liabilit:y any: other) 

@?endant might have for the actions of Criterion General Inc.,) or which could 

have been asserted therein against Criterion General, Inc. are hereby released 

in the lawsuit instituted by it in the Superior Court for the State of Alaska, Third 

Judicial District at Anchorage, Alaska, entitled Alaska Building, Inc. v. 

Criterion et al, Case No. 3AN-15-05969CI and that it will assist in any effort to 

file a joint motion and order of dismissal of less than the entire matter consistent 

with Rule 41 {a)(2). 

Nothing herein contained shall be deemed to be an admission of liability, 

negligence, or responsibility on the part of Defendant Criterion General, Inc. 

the same being expressly denied. 

The undersigned hereby declares that the terms of this release and 

indemnity agreement have been carefully read and are fully understood and are 

voluntarily accepted for the purpose of making a full and final compromise, 

adjustment and settlement of any and all claims, disputed or otherwise, for and 

on account of the injuries and damages above-mentioned. 

RELEASE 
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IN WITNESS WHEREOF, I have hereunto set my hand and seal this 

/f"t day of fl " ; .,. ; f , 2015. 

STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

GOTTSTEIN,PRES1DENT 

ALASKA BUILDING, INC. 

SS 

THIS IS TO CERTIFY that on this £~.fk day of August, 2015, before 
me, the undersigned, a Notary Public in and for the State of Alaska, personally 
appeared JIM GOTTSTEIN, PRESIDENT, Alaska Building, Inc., and 
acknowledged that he signed this document on behalf of and binding upon the 
corporation. 

WITNESS my hand and notarial seal the day and year first 

hereinabove written. 

es 8. Gottstein 
mey for Plaintiff 

RELEASE 

Notary Public in and for Alaska 
My Commission Expires: l I /ic /201111 • 

ABI V. CRITERION ET AL., CASE NO. 3AN-15-05969CI 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEG ISLA Tl VE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

[PROPOSED] ORDER GRANTING REQUEST FOR ORAL ARGUMENT 
(Motion to for Summary Judgment Under the Laches Doctrine) 

Upon request of Defendant Legislative Affairs Agency, Inc., (the "Agency")" for 

oral argument on the Agency's Motion for Summary Judgment Under the Laches 

Doctrine, oral argument on the Agency's Motion for Summary Judgment Under the 

Laches Doctrine shall be held on , 2015 at 
~~~~~~~~~~ ~~~~-

_.m., in Courtroom 301, Nesbett Courthouse, 825 W. 4th Avenue, Anchorage, Alaska. 

[PROPOSED] ORDER GRANTING REQUEST FOR ORAL ARGUMENT (SJM - Laches) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, llC, ET. Al., Case No. 3AN-15-05969ci 
Page I of2 
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' ,, 

DA TED at Anchorage, Alaska this _day of ______ , 2015. 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October 23, 2015, a true and correct copy of the foregoing was 
served in the manner identified below on: 

VIA HAND DELIVERY 
James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

VIA FIRST CLASS MAIL 
Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
in complian ith Al ska Appellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 

80436328. I 0081622-00003 

[PROPOSED] ORDER GRANTING REQUEST FOR ORAL ARGUMENT (SJM - Laches) 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, llC, ET. Al .. Case No. 3AN-15-05969ci 
Page 2 of2 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT AN~JclQ~tourts 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

VS. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

srArr ~" i• ,~ .. ~ n-0iin ntSTRICT 

OGT 2 '7 2015 
Glmkol Iha Trial Cowls 

ey~-- .. deputy 

) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~~) 
{X\'6 

716'S OPPOSITION TO PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION 

Defendant 716 West Fourth Avenue, LLC ("716") has objected to disclosing 

certain proprietary information relating to 716's internal financial operations. Plaintiff 

Alaska Building, Inc. ("ABI") has filed for a preliminary injunction in order to make 

that otherwise irrelevant proprietary information discoverable. For the reasons stated 

within this motion, ABI is barred from seeking injunctive relief by the equitable defense 

of !aches and ABI has otherwise failed to meet the "balance of hardships" test. A 

proposed order denying the injunction and affidavits of counsel and Mark Pfeffer, 

Operating Manager of716, accompany this Motion. 

I. FACTUAL BACKGROUND 

On September 19, 2013, 716 entered into an agreement with the Legislative 

Affairs Agency (the "Agency") to renovate and expand the Anchorage Legislative 

Information Office (the "LIO Project"). The Alaska Building, which is owned by ABI, 

{ I 0708-101-00297079;2} Page I of 19 
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I -
is situated immediately adjacent to the LIO. Jim Gottstein, president and sole member 

of ABI, learned about the contemplated renovation of the LIO as early as "mid-

September, 2013." 1 On October 2, 2013 Gottstein met with Mark Pfeffer to discuss the 

project. 2 By October 3, 2015, ABI was specifically aware that ( 1) the construction and 

renovations involved in the project would cost tens of millions of dollars, (2) was not 

the subject of a competitive procurement process, and (3) media outlets were reporting 

the agreement would increase the Legislature's rent rates.3 By mid-October, Gottstein 

had reviewed AS 36.30.083(a) and formed the opinion that the September 19, 2013 

agreement was not a valid lease extension. 4 

By October 11, 2013 Gottstein was engaging m discussions with his own 

business associates as well as legal counsel for 716, threatening to seek injunctive relief 

unless Mark Pfeffer provided assurances that he was taking any potential risk of 

construction damage to the Alaska Building seriously.5 

On October 25, 2013 Gottstein again communicated with 716's counsel 

regarding ABI's concerns of potential construction damage associated with the project. 6 

Specifically, ABI requested to be paid for Plaintiffs personal services to date and 

1 Plaintiffs Response to 716 Interrogatory No. 1. Attached as Exhibit A. 

2 Id. 
3 See Id.; Plaintiffs Response to LAA Interrogatory No. l. Attached as Exhibit 

B; Deposition of Jim Gottstein (excerpts attached as Exhibit C) at 77: 21-25.; 78: 1-19. 
4 See Ex. A; Plaintiffs Response to LAA Interrogatory No. 1; Exhibit C at 78: 

20-25; 79: 1-2. 
5 See Ex.Cat 81:1-9, 15-25; 83: 24-25; 84: I. 
6 See Ex. C. at 89: 8-18; October 25, 2013 email chain between Jim Gottstein and 

Doc McClintock, attached as Exhibit D. 
7 I 6'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
{ I 0708-101.()0297079;2} Page 2of19 
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sought to force Pfeffer into agreeing to a "$Ten [sic] million purchase obligation" ifthe 

building was catastrophically damaged. 7 Representatives of 716 and ABI met on 

October 28, 2013. Apparently unsatisfied with that meeting, ABI emailed 716's 

counsel on October 30, 2013, threatening to "launch the grenade"-later described by 

Gottstein as filing suit "and asking for a preliminary injunction to stop the project" 8-

unless 716 agreed to his proposed Indemnification Agreement tenns.9 

During this same time period, Plaintiff contemplated, but ultimately chose not to 

raise his concerns with then Attorney General Michael Geraghty. 10 In one of the letters 

Gottstein drafted but never sent, dated October 30, 2013, Gottstein raised concerns that 

(1) the lease extension was illegal under AS 36.30.083, and (2) the project developer 

had not made adequate assurances that the Alaska Building would not be damaged as a 

result of any construction. 11 Indeed, as part of the October 30, 2013 correspondence 

with 7 l 6's counsel, Gottstein not only threatened to file for injunctive relief, but also 

threatened to contact the Attorney General and then Deputy Attorney General for the 

Department of Law's Criminal Division, Rick Svobodny. 12 No letters were ever sent. 

7 See Id . 
8 Ex. C. at 94: 5-14. 
9 October 30, 2013 email chain between Jim Gottstein and Doc McClintock, 

attached as Exhibit E. 
10 Draft letters to Attorney General Geraghty, dated October 30, 2013, attached 

as Exhibit F. 
11 Id. 
12 See Exhibit E. 

716'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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Indeed, rather than file suit or send a Jetter notifying a high government official 

of the alleged lease illegality, AB! voluntarily elected to enter into indemnity and 

insurance agreements with 716. 13 Drafting and negotiations regarding the principal 

agreement took place in November of 2013 and a final Access, Indemnity, and 

Insurance Agreement ("the Agreement") was executed on December 6, 2013. 14 As part 

of the Agreement, 716 paid: (I) $15,000 to ABI in consideration of the "professional 

time required to address preparation" for the LIO Project; 15 (2) $I 0,000 to ABI for 

offsite mirroring of data; 16 (3) $2,000 to Gottstein as a rent abatement payment for 

relocating his office across the hall during construction; 17 and (4) $3,900 to ABI for use 

of the parking space in the alley. 18 Incorporated into the terms of the Agreement, AB! 

also received over $14,400 in rent from Criterion General as part of a Space Lease. 19 

Based on those values alone, ABI received approximately $45,300 in compensation 

under the terms of the Agreement and Space Lease. 

LIO Project construction commenced in December 2013 and concluded on or 

about January 9, 2015.20 At no time during the construction process did ABI file to stop 

13 One such agreement, regarding relocation of a gas line and gas meters, was 
actually entered into on October 30, 2013. Exhibit E.; See also Ex.Cat 97: 7-20. 

14 Interpretation of the Agreement is a subject of dispute in 3AN-l 5-09785CI. 
15 See Ex. C. at 108: 22-25; 109: 1-13. 
16 See Id. at 109: 14-23. 
17 See Id. at 110: 8-14. 
18 See Id. at 109: 24-25; 110: 1-7. 
19 See Id. at 111: 2-11. 
20 See Ex. A. Plaintiffs Response to LAA Request for Admission No. 17. 

716 'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-I 5-05969Civil 
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• 
the LIO Project. Rather, on January 23, 2015, Gottstein emailed 716 (and Criterion) 

asserting a claim for $250,000 for alleged damage to the Alaska Building ABI during 

the LIO Project construction.21 Having tendered the claim to Criterion's insurer 

pursuant to the terms of the Agreement, 716 did not pay ABI any amount in satisfaction 

of the alleged damages.22 According to Gottstein, had ABI been compensated for 

alleged property damage, ABI would "probably not" have filed this litigation. 23 

It was not until March 31, 2015-almost 3 months after construction of the LIO 

ended, 15 months after construction began and 17 months after the extension was 

signed-that ABI filed suit challenging the damage to the Alaska Building as well as 

the "legality" of the lease extension.24 

II. DISCOVERY REQUEST 

ABI has requested discovery of information relating to 716's internal financial 

operations and 716 has refused to disclose that information on the basis that the 

confidential and proprietary information sought is irrelevant to ABI's claims.25 As the 

court is aware, the scope of this litigation is limited to (1) the legality of the lease 

extension and (2) whether the rental rate affiliated with the lease is at least 10 percent 

21 See Ex. G Claim from Alaska Building, Inc. dated January 23, 2015. 
22 See Id. at 118: 24-25; 119: 1-2. 
23 See Id.. 
24 See Ex. A; Plaintifrs Responses to LAA Request for Admission Nos. 19, 20, 

and 23. 
25 See 716's Opposition to Motion to Compel. 

716'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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below the market rental value of the real property at issue at the time the lease was 

executed.26 ABI is not asserting a veil piercing argument.27 

Preserving its discovery objections, which are fully laid out in 716's opposition 

to Plaintiffs motion to compel, 716 nevertheless offered to provide 716's Operating 

Agreement to Judge McKay for an in camera review, for Judge McKay to make a 

relevance detennination.28 ABI rejected this overture and filed for a preliminary 

injunction on October 6, 2015. ABI acknowledges that the disputed discovery is not 

relevant to the underlying litigation issues-the legality of the lease or the market rental 

rate-but argues it is relevant for the purposes of this injunction motion.29 Plaintiffs 

request for a preliminary injunction thus fundamentally appears to be a discovery 

litigation tactic to obtain otherwise undiscoverable information. 

III. ARGUMENT 

A. The equitable doctrine of laches bars ABl's claim for injunctive relief. 

Despite ABI's extensive knowledge of the LIO Project, its negotiated 

compensation payments, and its awareness of the tens of millions of dollars paid by 716 

to various entities involved in the Project, ABI waited almost two full years, until 

26 See Amended Complaint, filed by Plaintiff on August 25, 2015. 
27 Plaintiffs Motion for Preliminary Injunction at 6; FN 3. 
28 See September 30, 2015 email exchange between undersigned and Gottstein, 

dated, attached as Exhibit H. 
29 Motion to Compel at 3, 5-6; Plaintiffs Motion for Preliminary Injunction at 3 

("[i]f 716 LLC had produced documents providing that it would be able to pay back the 
money, this Motion [for Preliminary Injunction] would not have been filed." 
716' S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 Wes/ Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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October 6, 2015, to file for preliminary injunctive relief. AB I's claim for injunctive 

relief is now barred under the equitable defense of Iaches.30 

In order to prevail under the defense of !aches, 716 must show, (1) that the 

plaintiff has unreasonably delayed in bringing the action, and (2) that this unreasonable 

delay has caused undue harm or prejudice to the defendant. 31 The factual background 

provided above is evidence of ABI's unreasonable delay in bringing the action. 

Plaintiffs lawsuit mirrors the facts of City and Borough of Juneau v. Breck, 706 P.2d 

313 (Alaska 1985) and the application of the !aches doctrine should be similarly applied 

here to bar Plaintiffs request for injunctive relief. In Breck, the Supreme Court stated: 

[O]ne of the factors to be considered in measuring the plaintiff's delay is 
when, under the circumstances, it becomes no longer reasonable for the 
plaintiff to assume that the defendants would comply with the law. 
Additionally, the court will "look to that point in time when there were 
positive steps taken by defendants which made their course of conduct 
irrevocable, and would have galvanized reasonable plaintiffs into seeking 
a Iawyer."32 

Breck involved litigation surrounding the construction of a marine park and 

parking garage in Juneau.33 In December 1983 the City and Borough of Juneau ("the 

City") publicly announced that it was seeking design-build proposals for the parking 

structure and executed a construction contract with Kiewit in May of 1984. 34 The 

30 See also The Legislative Affairs Agency's Memorandum in Support Of 
Motion for Summary Judgment (Laches). 

31 City & Borough of Juneau v. Breck, 706 P.2d 313, 315 (Alaska 1985); See also 
Moore v. State, 553 P.2d 8, 15 (Alaska 1986), 

32 Id. at 315 (internal citations omitted). 
33 Id. at 314. 
34 Id. at 314. 

7 I 6'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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contract specified the project was to be completed largely within a six to eight month 

period.35 The legality of the project was opposed by Juneau citizen Betty Breck, who 

contacted the mayor and voiced her concerns to the City's Assembly on nine separate 

occasions, even after the City awarded the contract to Kiewit.36 Breck was aware that 

construction had begun in the middle of May, but contended that it was not until the end 

of June that she realized the assembly would not respond absent litigation.37 When 

Breck ultimately filed suit on August 24, I 984 it was "approximately eight months after 

the city advertised its intent to seek 'design-build' proposals, four months after the 

contract with Kiewit Construction was signed, and after approximately 50 per cent of 

the project was complete."38 The superior court nonetheless issued the preliminary 

injunction after concluding Breck had demonstrated a high probability of success on the 

merits, and that Breck had shown irreparable injury for which there was no adequate 

and complete remedy at law.39 

The Alaska Supreme Court reversed.40 It held that "the signing of the contract 

and the commencement of work under the contract would have galvanized a reasonable 

plaintiff into seeking a Iawyer."41 A reasonable person would have known well before 

June (the date Breck claimed she began to prepare to file suit) that the City was 

35 Id. 

36 Id. 

37 Id. 
38 Id.at 315. 
39 Id. at 314. 
40 Id.at 315. 
41 1d.at316. 

716'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, llC, et. al. 3AN-15-05969Civil 
{I 0708-101-00297079;2} Page 8of19 

000954



li "' ~ 

"' z N 
IX) 

0 
0 " 0 
N " _N 

'J'J ~ 0 r..: 
( - "' 0 ::i Cl' Cl' 

l "' Cl' 

"' 
w < x 

~ 
"::i"< z "' LL w w < 
>- > -' 
~ < < . 
.( I ui 

z _J ~ ~ -

" "' 
r:1. 

~ 0 ,., 
w J: ..,. 

J ~ u .0 
z " 

d:l :::; < <"! 

I N ::; 
Cl' 

'J'J -' 

( 
w 
I-

embarking "on a course of action that it would not alter unless forced to."42 The Court 

agreed with the City's contention that Breck "should have realized that the large 

financial commitment, and the delay that would result ifthe contract was declared void, 

made such a change inconceivable."43 It further rejected Breck's contention that her 

delay in bringing suit was excusable because she lacked knowledge about how to file 

suit. 44 Because cancelation of the contract would have cost the City millions of dollars, 

and thus resulted in undue prejudice to the City, the Court held that Breck's claims of 

injunctive relief were barred by the equitable doctrine oflaches. 

ABI's claims are similarly barred as the Plaintiff has (1) unreasonably delayed in 

bringing the present action and (2) this unreasonable delay has caused undue harm or 

prejudice to the defendant. 

1. Plaintiff unreasonably delayed in bringing the instant action. 

In order to evaluate the reasonableness (or unreasonableness) of a plaintiffs 

delay, the court must look to when, under the circumstances, it became unreasonable for 

the plaintiff to assume a defendant would stop its planned course of action absent 

litigation.45 The court must "look to that point in time when there were positive steps 

taken by defendants which made their course of conduct irrevocable, and would have 

galvanized reasonable plaintiffs into seeking a lawyer."46 Finally, the Alaskan Supreme 

42 Id. 

43 Id. 

44 Id. 
45 See Id. at 315 (citing Moore v. State, 553 P .2d at 16). 
46 Id. (internal citations omitted). 
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Court has said that "in determining when !aches should be applied, our concern is not so 

much with when the alleged wrong occurred, as it is with when, in light of any resulting 

prejudice to defendants, it became reasonable to expect plaintiffs to act upon the 

wrong."47 

Here, ABI became aware of the LIO Project sometime between late September 

and early October 2013. By the middle of October 2013, Gottstein had reviewed AS 

36.30.083(a) and formed the belief that the lease was illegal.48 By the end of October 

2013 ABI threatened to, but chose not to file for injunctive relief or mail any of the 

letters Gottstein had drafted to the Attorney General voicing his concerns that the LIO 

project was illegal and the contemplated construction efforts should be terminated. 

Instead, ABI voluntarily elected to receive approximately $45,300 in compensation and 

Gottstein personally observed the construction activities taking place at 716 West 4th 

Avenue from December 2013 through January 2015. 

Other than the parties directly involved in the Project, ABI was arguably the 

entity most closely involved with the Project. Plaintiffs building shared a wall with the 

old Empress Theatre, which was torn down to expand the LIO into the adjacent space. 

Plaintiff signed agreements with 716 and Criterion involving liability and risk 

allocation. Plaintiff hired an engineer to help monitor the process. He continued to 

accept rent payments. Plaintiff waited until three months after construction was 

47 Moore v. State, 553 P.2d at 14. 
48 Plaintiffs Response to LAA Interrogatory No. I. 
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completed to file suit, and only included the lease legality claim as a throw-in claim to 

his construction damage suit.49 

Under the facts of this case, Plaintiff is guilty of inexcusable delay in filing this 

action. The delay was even more unreasonable than the delay in Breck given: (I) 

Gottstein is an attorney and had allegedly formulated the basis for his claim in October 

2013 (Breck was not an attorney), (2) ABI waited to file suit until the Project was 

completed (Breck only waited until the facility was halfway completed); (3) no efforts 

were actually made to voice concerns to government officials (Breck spoke with the 

mayor and testified before the assembly on nine occasions); and (4) ABI and Gottstein 

received approximately $45,300 in compensation during the construction period (Breck 

received no compensation). 

ABl's delay in bringing this action served to provide ABI with the maximum 

financial benefit while potentially causing the greatest financial harm to 716. As 

explained in detail in the following section, ABI was aware that 716 expended tens of 

millions of dollars in construction costs and expected to receive tens of millions of 

dollars in lease payments. The court should find ABI has unreasonably delayed in 

bringing the action. 

2. ABl's unreasonable delay caused undue harm or prejudice to 716. 

49 Plaintiff claims he did not file for an injunction because he was concerned 
about "retaliatory damage to the Alaska Building." See Ex. C. at 134: 5-7. Although 
his motive for not filing is irrelevant, it should be made clear that Gottstein himself has 
acknowledged that no one threatened ABI during the Project. See Ex. C at 141: 22-24; 
Ex. C. at 118: 24-25; 119: 1-2 (throw-in claim). 
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The court must next consider whether the unreasonable delay has caused undue 

harm or prejudice to the defendants in this action. 716 already expended tens of 

millions of dollars in construction costs. In order to undertake the Project, 716 signed a 

construction contract with Criterion General on November I I, 20 I 3 in excess of 

$30,000,000.50 716 spent approximately $44,500,000 in construction efforts.51 The 

Premises was renovated to meet the specific needs of the Agency, including an 

expansion of office space and appropriate off-street parking spaces.52 The Agency paid 

$7.5 million in tenant improvements.53 

If ABI had filed an injunction in October, 20 I 3 as Gottstein had threatened, and 

had he been successful, 716 would not have paid over $30,000,000 to Criterion. By 

waiting until well after construction was complete to challenge the lease, ABI's seeks to 

cause 7 I 6 to suffer the maximum prejudice from payments spent in its construction 

efforts. 

In addition to jeopardizing costs already incurred, ABI's request to sequester 

funds received under the terms of the lease other than direct operating expenses and 

projected debt services also significantly prejudices the defendants by depriving 7 I 6 the 

·benefit of its bargain under the terms of the contract. 7 I 6 invested $9,000,000 of its own 

money into the project as a good faith investment, expecting a monthly rate of return on 

50 Affidavit of Mark Pfeffer -,i 5. 
51 Id.at-,i7. 
52 See Extension of Lease and Lease Amendment No. 3. 
53 See Affidavit of Jessica Gary -,i-,i 4-7, submitted on 10/21/2015 as part of the 

Agency's Motion for Summary Judgment; See Affidavit of Mark Pfeffer -,i 5. 
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its investment outside of merely recovering debt services and operating expenses.54 

That monthly rate of return is not a negligible amount. 

In summary, 716 faces irreparable injury ifthe court grants an injunction at this 

stage-there are deeds of trusts, loans, and commitments made in reliance on the 

contract that was signed. Sequestering a significant amount of monthly rent payments 

puts all of that potentially in default and affects numerous entities involved in the 

Project's financing, not simply 716 and the Agency. It goes without saying that 716, 

who has been the Landlord of the LIO for 23 years, stands to lose its professional 

reputation and status among lending institutions, construction professionals, and 

business clients should the court grant ABI injunctive relief. 

The Court should find that ABI's unreasonable delay in bringing suit has and 

will continue to cause undue harm and prejudice to 716. As 716 has met both prongs 

under the equitable doctrine of latches, the Court should bar ABI's request for a 

preliminary injunction. 

B. Denial of the preliminary injunction is still appropriate even if the court 
finds that 716 has not successfully raised the defense of laches. 

Preliminary injunctions are extraordinary remedies involving the exercise of very 

far-reaching power to be granted only sparingly and in limited circumstances.55 The 

traditional purpose of a preliminary injunction is to prohibit an action. Preliminary 

injunctions are meant to "protect the status quo and to prevent irreparable harm during 

54 See~ 7 of Affidavit of Mark Pfeffer at 7. 
55 MicroStrategy Inc. v. Motorola, Inc., 245 F.3d 335, 339 (4th Cir. 2001). 
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the pendency of a lawsuit ultimately to preserve the court's ability to render a 

meaningful judgment on the merits."56 Under Alaska law, in deciding whether to grant 

or deny a preliminary injunction, Alaska courts apply the "balance of hardships" test. 

Immediate injunctive relief is warranted when the following three factors are present: 

(1) the plaintiff must be faced with irreparable harm; (2) the opposing 
party must be adequately protected; and (3) the plaintiff must raise serious 
and substantial questions going to the merits of the case. Where the harm 
is not irreparable, or where the other party cannot be adequately protected, 
then the moving party must show probable success on the merits.57 

Here, ABI cannot show it is faced with irreparable harm by maintaining the 

status quo during the pendency of the litigation. AB I's sole claim of irreparable harm is 

the unsubstantiated, speculative claim that because 716 is limited liability corporation it 

will be unable to pay "pay back rent money it has rec.eived in excess of that allowed by 

Iaw."58 Not only does this argument ignore the fact 716's has operated as landlord to 

the LIO for the past 23 years,59 but it also is hypocritical given ABI's assessment that 

716 was financially viable enough to execute a ten million dollar purchase option over 

the Alaska Building.60 Likwise, by delaying this litigation, any "damage" is already 

56 Perry v. Judd, 840 F. Supp. 2d 945, 950, 954 (E.D. Va.) a.ff'd. 471 F. App'x 219 (4th 
Cir. 2012)(barring under !aches the plaintiffs' motion for a preliminary injunction where the 
plaintiffs, various candidates who were seeking the Republican Nomination for office of 
President of the United States, had "slept on their rights to the detriment of the defendants.") 

57 Holmes v. Wolf, 243 P.3d 584, 591 (Alaska 2010)(internal citations omitted.) 
58 Plaintiffs Memorandum at 3-4. 
59 See~ 3 of Affidavit of Mark Pfeffer. 
60 See Id. 
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done; the State, has already paid $7.5 million in tenant improvements,61 and 716 has 

already contributed vast resources in the expansion and renovation efforts. Any 

"irreparable harm" from that expenditure has already occurred. Finally, with respect to 

prong one, the availability of funds from the Legislature to pay for the Agency's 

monetary obligations is contingent upon appropriation of funds for the particular fiscal 

year involved.62 If the Agency's Executive Director determines that sufficient funds 

are not appropriated by the Legislature, the lease can be terminated by the Agency or 

amended.63 In summary, ABI cannot show continuation of the status quo subjects the 

State to irreparable harrn.64 

Conversely, 716-the opposing party to the injunction-would be left 

inadequately protected were the injunction granted. ABI's request is to sequester funds 

received under the terms of the lease other than direct operating expenses and projected 

debt services. This sequestration deprives 716 the benefit of its bargain under the terms 

of the contract. 716 invested $9,000,000 of its own money into the LIO Project as a 

good faith investment, expecting a monthly rate of return on its investment. 65 As stated 

above, that monthly rate of return is not de minimus, nor does it exist in a vacuum. 

61 See Affidavit of Jessica Gary 'i!'il 4-7, submitted on 10/21/2015 as part of the 
Agency's Motion for Summary Judgment; See Affidavit of Mark Pfeffer 'ii 5. 

62 Extension of Lease and Lease Amendment No.3 'ii 43. The Governor, of 
course, can also veto appropriated funds. 

63 Id. 
64 It goes without saying that any irreparable harm ABI faced during construction 

is over as ABI waited until the construction process was completed to file suit. 
65 See 'ii 7 of Affidavit of Mark Pfeffer at 7. 
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And, of course, sequestration of any portion of monthly lease payments adversely 

affects 716's ability to conduct business in the state. 

Because the harm is not irreparable and 7 I 6 cannot be adequately protected were 

an injunction granted, ABI must do more than just raise serious and substantial 

questions going to the merits of the case; as the moving party ABI must show probable 

success on the merits.66 For the reasons explained above, ABI's claim is likely barred 

by the equitable defense of !aches. Beyond the !aches argument, ABI has not shown 

probable success on the merits. Defendants complied with AS 36.30.083(a). As the 

lease extension indicates, Timothy Lowe completed an independent analysis "and 

concluded that the rent due under the terms and conditions of the lease extension and 

amendment [are] at least 10 percent below the market rental value of the real property at 

the time of the extension for a ten year term."67 In dispute of this claim, ABI has 

attached an affidavit of a retired real estate appraiser, Larry Norene, to its motion. In 

the event the case is not summarily dismissed, ABI will have the opportunity to have a 

battle of the expert appraisals; however, merely finding an individual who disagrees 

with Mr. Lowe's appraisal is insufficient to support a finding of probable success on the 

merits. Placing blind faith in Mr. Norene's appraisal, after Mr. Lowe's appraisal was 

vetted by various groups, including the Alaska Housing Finance Corporation, 

completely negates the purpose of having safeguards already in place to ensure 

66 716 disputes, for the same reasons stated within this section, that ABI has even 
raised serious and substantial questions going to the merits of the case. 

67 See ~ 1.2 of 9119113 lease. 
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statutorily compliance. AS 36.30.083(a) requires the market value to be established by a 

real estate broker's opinion of the rental value or by an appraisal of the rental value. 

The legislative council was not obligated to select Mr. Gottstein 's preferred appraiser to 

determine rental value. Similarly, there can be no-good faith dispute that the Lease 

Extension was an extension of the original lease arrangement, despite Plaintiffs claims 

to the contrary in his motion for summary judgment on this issue. (The court will not 

hear argument on this novel claim until at least January 30, 2016.) 

In granting citizen-taxpayer standing, the court afforded ABI the opportunity to 

air its grievances. The court specifically warned ABI at the oral argument on August 

18, 2015 that permission to proceed in the litigation was not an indication of whether or 

not his claims would ultimately prevail. Citizen-standing should not now be interpreted 

to mean ABI has carte-blanche to jeopardize the financial and professional well-being 

of the parties involved. There is no prejudice to ABI in waiting for the court to address 

the merits of its claims pursuant to the court's initial scheduling order and subsequent 

scheduling of dispositive arguments on summary judgment and other motions. As such, 

Plaintiffs request for a preliminary injunction should be denied. 

In the event the court is inclined to grant ABI's request for the injunction, 716 

requests the opportunity for oral argument. Attached to this Opposition is a proposed 

order, denying the preliminary injunction request and outlining a reasonable schedule 

for hearings on the various motions the parties have filed. 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: ~{)v-
Jeffr W. Robinson 

DATED: 

Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the fQ(egoing was served D electronically D messenger 
D facsimile OCJ U.S. Mail on thed..I day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By: ~d_.' 
Heidi Wyckoff 
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lAW 0FFJCES OF 

jAMP.5 B. GOTTSTEIN 
408 G GTAUT. 61.JlTE 208 

ANCHORAGI!". AL#t.SICA 
99801 

TEU:PHONE 
t907J 27•·7606 

l"AGSIMILZ 
ID071 .1!7•·6493 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, et al. ) 
) 

Defendants. ) 

Case No. 3AN-15-05 969Cl 

RECEIVED 
OCT i.'6 2015 

ASHBURN & MASON 

RESPONSE TO 716 WEST FOURTH A VENUE, LLC'S FIRST 
DISCOVERY REQUESTS TO ALASKA BUILDING, INC. 

Alaska Building, Inc., hereby responds to 716 West Fourth Avenue, LLC's First 

Discovery Requests To Alaska Building, Inc. By doing so, it is not waiving any 

evidentiary objections. If it is discovered that these responses should be amended, 

corrected or supplemented, Alaska Building, Inc., reserves the right so to do. 

REQUESTS FOR PRODUCTION 

The produced documents can be downloaded as a "zip" archive from 

http://goltsteinlaw .corn/ AkBldgy716 W4thA ve/Discovery/ AkBldgDiscovery/Docs4 Respon 

seTo716FirstDiscovery%20Reguests/. 

REQUEST FOR PRODUCTION NO. 1: 

Please produce all documents, including without limitation, emails, relating to ABI 

and/or Jim Gottstein's knowledge of the contemplated renovation of the Legislative 

Information Office ("LIO Project"). This should include, but is not limited to, all 

Exhibit A 
Page 1of7 

000966
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· .. 

documents indicating when ABI or Jim Gottstein first became aware of the LIO Project 

and all documentation of ABI and Jim Gottstein's awareness of the ongoing construction 

work through the LIO Project's completion. 

RESPONSE: 

Object on the grounds that Mr. Gottstein's knowledge of the contemplated LIO 

Project is not relevant nor reasonably calculated to lead to the discovery of admissible 

evidence because this action is brought on behalf of the state and people of Alaska. 

Notwithstanding the foregoing, the documents are being produced. 

REQUEST FOR PRODUCTION N0.2: 

Please produce all documents relating to ABI and Jim Gottstein's concerns about 

and expressed opposition to the LIO Project, including but not limited to concerns 

regarding the "legality" of the project. This includes, but is not limited to any specific 

efforts ABI or °Jim Gottstein made to stop the LIO project from moving forward either _ 

before construction began or after construction commenced. Court filings need not be 
'· 

discovered. 

RESPONSE: 

Object on the grounds tbat Mr. Gottstein's concerns about and expressed opposition 

to the LIO Project, including but not limited to _concerns regarding the legality" of the 

project are' not relevant nor reasonably calculate_d to lead to the discovery of admissible 
'.. . 

evidence because this action is brought on. behalf of the state and people of Alaska. 
. ' " ·, . . . . . . ' ·, . .· . 

I.Aw 01""C.S o• Notwithstandh:ig the foregoing,. the documents are being produced~ 
]AMPS R. ~orr~,-rE~ , .. 
•OGG ~TflEl!':T. &Ulfll!: 208 

ANCHORAGE", ALASKA 
99001 

TEL .. ~HONE 
111107> Z7•·7611e 

FACSIMILE 
19071 R7•-V•D3 

· Responres to .716;W4ih Ave LLC's 
.first Discovery Requests to Plaintiff Page2 
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1.AW 0FPIC.ES Of 

JAMES 8. GorrSTF.IN 

•Oii G floTRli:ll:T, SUITE ZCll!I 

ANCHOAAGC. AL .. 6K" 
gg~1 

Tl!LEPHONE 
IV07J 274·71>86 

l"ACSIMILI!. 
(9Cl7) 0:74·9••3 

REQUEST FOR PROUDCTION NO. 3 

Please produce all documents relating to payments and compensation made to ABI 

and its tenants relating to the LIO Project. This request includes, but is not limited to, any 

requests for compensation, regardless of whether compensation was actually paid. 

RESPONSE: 

Object on the grounds that payments and compensation made to ABI and its tenants 

relating to the LIO Project are not relevant nor reasonably calculated to lead to the 

discovery of admissible evidence because this action is brought on behalf of the state and 

people of Alaska. Notwithstanding the foregoing, the documents are being produced. 

REQUEST FOR PRODUCTION NO. 4 

Please provide all docwnents relating to communication between Jim Gottstein, or 

any agent of ABI, and any tenant, or agent of that tenant, regarding any concerns expressed 

relating to the legality of the LIO project. 

RESPONSE: 

Object on the grounds that Mr. Gottstein's concerns about and expressed opposition 

to the LIO Project, including but not limited to concerns regarding the "legality" of the 

project are not relevant nor reasonably calculated to lead to the discovery of admissible 

evidence because this action is brought on behalf of the state and people of Alaska. 

Notwithstanding the foregoing, the docwnents are being produced. 

Responses to 716 W 4th Ave LLC's 
First Discovery Requests to Plaintiff Page3 
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I.Aw OFFJr:FRi; OF 

jAA1E.'i 8. GOTTSTElN 

409 C STH..:ET. SUITE 2CG 

ANCliO .. AGE. ALASKA 
DSUIOI 

TIKLEPHONll!: 
(Cl07J 274·7006 

f'AC!UMIL• 
(90'7) :>74·Cl""93 

INTERROGATORIES 

INTERROGATORY N0.1 

On what date and under what circumstances did ABI and/or Jim Gottstein first 

acquire knowledge of the contemplated renovation of the Legislative Information Office? 

RESPONSE: 

Object on the grounds that when and under what circumstances Alaska Building, 

Inc., and/or I acquired knowledge of the LIO Project is not relevant nor reasonably 

calculated to lead to the discovery of admissible evidence because this action is brought on 

behalf of the state and people of Alaska. 

Notwithstanding the foregoing, I know I became aware of it by mid-September, 

2013. I know the Alaska Dispatch News ran a story about it on June 7, 2013, but I don't 

have a specific memory of that. I ran into Mark Pfeffer sometime on or around the week 

of September 16, 2013, and he said he wanted to get together with me, which we did on 

October 2, 2013, I think. Mr. Pfeffer went through the project during that meeting. 

INTERROGATORY NO. 2 

Prior to the commencement of this lawsuit, on what date and under what 

circumstances did ABI and/or Jim Gottstein first express-formally or informally-concern 

over and/or opposition to the contemplated renovation of the Legislative Information 

Office? Please describe the first such instance and all subsequent instances. 

RESPONSE: 

Object on the grounds that, except for informing Don McClintock, attorney for 716 

LLC, when and under what circumstances I first expressed -fonnally or informally­

Responses to 716 W 4th Ave LLC's 
First Discovery Requests to Plaintiff Page4 
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1.Aw Ort•1ces OF 

JAMES 8. Gol,'!ITF.JN 

406 G &TRlltET. SUITC 20G 

ANCHOAAGK, ALAfiltA 
88Mll 

Tl!:LEPHONI!' 
19071 27•·'10811 

l'"AC:llT,.IUl 
11107) ;:74.0493 

concern over and/or opposition to the LIO Project is not relevant nor reasonably calculated 

to lead to the discovery of admissible evidence because this action is brought on behalf of 

the state and people of Alaska I expressed my concern and opposition to Don 

McClintock, attorney for 716 LLC in early October, 2013. I remember we had a meeting 

and might have had a telephone conversation or two and e-mail, which is being produced. 

INTERROGATORY NO. 3 

Did ABI and/or Jim Gottstein ever receive any payment in connection with the 

renovation of the Legislative Information Office? Ifso, please describe the circumstances, 

including the date, the amount, and the reason for the payment. 

RESPONSE: 

Object on the grounds that payments to Alaska Building, Inc., or me in connection 

LIO Project is not relevant nor reasonably calculated to lead to the discovery of admissible 

evidence because this action is brought on behalf of the state and people of Alaska. Also 

object to the characterization of the LIO Project as a renovation. 

Notwithstanding the foregoing, yes, on December 6, 2013, $15,000 to Alaska 

Building, Inc., from 716 LLC pursuant to Section 1 of the November 6, 2013, Access, 

Indemnity, and Insurance Agreement (Agreement) for payment of professional fees related 

to the LIO Project, $10,000 to Alaska Building, Inc., from 716 LLC pursuant to Section 2 

of the Agreement for computer mirroring equipment to have close to real-time offsite 

mirroring since one of the server room walls was the very vulnerable party wall, $2,000 to 

me pursuant to Section 3 of the Agreement to pay for me having to move out of my office 

because my computer desk was right against the party wall and very vulnerable to a 

Responses to 716 W 4th Ave LLC's 
First Discovery Requests to Plaintiff Page5 
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LAW OH•tCHS OP 

JAMES B. GOTTSTB!N 
406 0 STREET. SUrTE 206 

ANCHORAGE. ALASKA ..... 
TEl..J!:PHONE 

f9071 274-7086 

F'ACSIMIL£ 
100'71 274-0•P 

catastrophic failure, $14,400 to Alaska Building, Inc., pursuant to Section 4 of the 

Agreement for a 12 month lease of the space from which Blu Menswear was 

constructively evicted by the LIO Project, and $3,900 to Alaska Building, Inc., from 716 

LLC pursuant to Section 5 of the Agreement for use of the parking space on the alley. The 

Agreement is in 716 LLC's possession and also produced along with copies of the checks. 

REQUESTS FOR ADMISSION 

REQUEST FOR ADMISSION NO. 1 

Admit that the alleged damage to ABI's property, if it occurred, was caused by 

renovation activity. 

RESPONSE: 

Object to the characterization as renovation. Notwithstanding the foregoing, and 

assuming the request for admission refers to physical damage, Alaska Building, Inc., 

admits that the physical damage the Alaska Building was caused by the demolition and 

construction undertaken pursuant to the LIO Lease. 

REQUEST FOR ADMISSION NO. 2 

Admit that the physical act of signing the lease document at issue did not cause 

damage to ABI' s property. 

RESPONSE: 

Dated October 15, 2015. 

Responses to 716 W 4th Ave LLC's 
First Discovery Requests to Plaintiff Page6 
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}AMES 0. GolTSTBlN 
o&Oll G STRICl!T, SUITI! 2011 

ANC:HOFIAGt?.. ALASKA ..... 
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P'ACGIMILI!: 
18071 27•·04031 
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VERIFICATION 

James B. Gottstein, being first duly sworn, deposes and states that I am the 
president of Alaska Building, Inc., the plaintiff in the above captioned litigation, I have 
read the above Responses to Interrogatories and believe to be true and complete based on 
the infonnation available to Alaska Building, Inc., to the best of my knowledge and belief. 

Dated October 15, 2015. 

cs B. Gottstein, 
1dent, Alaska Building, Inc. 

SUBSCRIBED AND SWORN TO before me this J5th day of October 2015. 

Notary Public in and for Alaska 
My Commission Expires: a'I /to/dOI 7 • 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 

Cuddy and Jeffrey W. Robinson/Eva R ~dn~. u. . ~ 

Dated October 15, 2015. __,L.~.-_ -P""'"''----:::::::~:~----Ji?n G llstein 
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• 
IN THE SUPERIOR COURT fOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT /\NCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, et al. ) 
) 

Defendants. ) 

Case No. 3AN-15-05969CI 

RECEIVED 
OCT 0 6 2015 

ASHBURN & MASON 

RESPONSE TO DEENDANT'S (LEGISLATIVE AFFAIRS 
AGENCY) FIRST DISCOVERY REQUESTS TO PLAINTIFF 

ALASKA BUILDING, INC. 

Admissions and Responses to Interrogatories herein do not constitute agreement 

that the requests and interrogatories, and responses thereto are relevant. Object to 

characterizations of the agreement as a lease extension and the project as a renovation. 

REQUESTS FOR ADMISSION 

REQUEST FOR ADMISSION NO. 1: Please admit that YOU were aware as of June 9, 

2013 that the Legislative Council was negotiating a deal with Mark Pfeffer to revamp and 

expand the Legislative Information Office building, as publicly reported. 

RESPONSE: Deny inasmuch as I don't remember. I don't think so. 

REQUEST FOR ADMISSION NO. 2: Please admit that on September 19, 2013, 716 

West Fourth Avenue, LLC entered into an agreement with the Legislative Affairs Agency 

l...AW OFFICES OF 
JAMr.s 8 . GorrsmN to renovate and expand the Legislative Information Office (the "LIO Project"). 
•06 G STREET. SUITE 201!1 

ANC:HOAAGE.ALASKA 
99501 

TELEPHONE 
1907) 27&·7GDB 

FACSIMILE 
1907) 27•·9493 

Exhibit B 
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I.Aw OFFICES OF 

jAMFS B. GoTTSTEIN 

AOG G STREET, SUITE 206 

ANCHORAGE.ALASKA 
89501 

TEl.EPMONE 
19071 27A·7686 

FACSIMILE 
19071 27A·OA93 

• 
RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 3: Please admit that YOU were aware on or about 

Scptcm ber 19, 2013, that 716 West Fourth A venue, LLC had signed an agreement with the 

Legislative Affairs Agency to renovate and expand its leased office building. 

RESPONSE: Deny because I don't recall and don't believe that I knew about the 

agreement that early. 

REQUEST FOR ADMISSION NO. 4: Please admit that YOU were aware by October 3, 

2013, that the Legislative Affairs Agency had signed a deal for the LIO Project, as publicly 

reported by the Alaska Dispatch News. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 5: Please admit that YOU were aware by October 3, 

2013, that the construction and renovations for the LIO Project would cost tens of millions 

of dollars, as publicly reported by the Alaska Dispatch News. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 6: Please admit that YOU entered into a License to 

Enter Indemnity and Insurance Agreement with Criterion General, Inc., on or about 

October 30, 2013, to allow Criterion to re-locate gas service in connection with the 

construction for the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 7: Please admit that YOU entered into an Access, 

Indemnity, and Insurance Agreement with 716 West Fourth Avenue, LLC, on December 6, 

2013 (the "Access Agreement"). 

Responses to Legislative Affairs Agency's 
First Discovery Requests to Plaintiff Page2 
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RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 8: Please admit that YOU became aware no later 

than December 6, 2013, that 716 West Fourth Avenue, LLC, would be demolishing the 

Empress Theater in connection with the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 9: Please admit that YOU accepted payment of 

$15,000 from 716 West Fourth Avenue, LLC in December 2013 for professional fees that 

YOU incurred to address preparation for the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 10: Please admit that YOU were aware of the 

construction no later than December I 0, 2013, as you were quoted in a news article 

describing the construction, http://www.ktva.com/legislative-building-constructioncauses-

the-closure-of-downtown-boutique/ 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 11: Please admit that YOU required the contractor 

for the LIO Project to provide you with a certificate of insurance prior to commencement 

of construction for the LIO Project. 

RESPONSE: Admit to the following extent. After failing to get 716 West Fourth 

Avenue LLC (716 LLC) to abandon the project because it was illegal, we negotiated an 

agreement in which, at 716 LLC's insistence, the contractor agreed to be responsible for 

LAw OFF1cES oF damage and provide insurance. 
JAMES 8. GOTTST[JN 

•O& G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
19071 274·7680 

FACSIMILE 
19071 27•·1M93 
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REQUEST FOR ADMISSION NO. 12: Please admit that YOU entered into a space 

lease with Criterion General, Inc. ("Criterion"), the contractor for the LIO Project, on or 

about December 5, 2013 (the "Space Lease"). 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 13: Please admit that YOU were aware that 

Criterion was leasing space from YOU under the Space Lease in connection with the 

construction for the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 14: Please admit that YOU accepted in excess of 

$10,000 in rent from Criterion under the Space Lease. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 15: Please admit that you were aware no later than 

December 21, 2013, that the LIO Project arose from what the Alaska Dispatch News called 

a "no-bid deal," consistent with the article you quoted in your "open letter" to Governor 

Walker. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 16: Please admit that you were aware no later than 

December 21, 20 J 3, that the Alaska Dispatch News stated that the renovated Legislative 

Information Office building would allegedly require the State to pay more than the going 

rate for downtown office space, consistent with the article you quoted in your "open letter" 

LAw O•FlcES oF to Governor Walker. 
JAMES 8. GOTTSTF.IN 

400 G STREET. SUITE 206 

ANCliORAGE. ALASKA 
99~1 

TELEPHONE 
18071 274·7686 

,.-ACSIMILE 

RESPONSE: Admit. 
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I.AW OFFICES OF 

JAMES 8. GOTTSTEIN 

.C06 G STREET. SUITE 206 

ANCMCRAGE, ALASKA 
99501 

TEl.EPMCNE 
190'71 2'74·'7666 

FACSIMILE. 
19071 2'7.C·9C93 

• 
REQUEST FOR ADMISSION NO. 17: Please admit that the renovated Anchorage 

Legislative Information Office building opened for business on or about January 9, 2015. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 18: Please admit that millions of construction costs 

were spent on the LIO Project between October 2013 and January 9, 2015. 

RESPONSE: Admit; the Legislative Council agreed to pay for such construction 

costs, which were well in excess of what new construction would have cost, agreeing to 

pay rent in an amount over twice market rental value. 

REQUEST FOR ADMISSION NO. 19: Please admit that YOU first brought this legal 

action challenging the legality of the Extension of Lease and Third Amendment of Lease 

(the "Lease Extension") on March 31,2015. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 20: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension more than 18 months after the Lease 

Extension was signed. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 21: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension after you had already received tens 

of thousands of dollars in rent and other payments relating to the LIO Project from 

Criterion and 716 West Fourth Avenue, LLC. 

Responses to Legislative Affairs Agency's 
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• 
RESPONSE: Admit; In addition to rent from Criterion because the project 

constructively evicted the tenant of that space, the payments were for costs incurred as a 

result of the LIO Project. 

REQUEST FOR ADMISSION NO. 22: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension more than 18 months after you 

contend that the Legislative Affairs Agency violated the State Procurement Code. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 23: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension more than 15 months after 

construction began on the LIO Project. 

RESPONSE: Admit. 

REQUEST FOR ADMISSION NO. 24: Please admit that YOU first brought this legal 

action challenging the legality of the Lease Extension after the LIO Project was completed 

in all material respects. 

RESPONSE: Admit to the extent that the legal action was brought after the new 

Legislative Information Office Building was substantially completed and had at least some 

occupancy. Object to the term "in all material respects," because there is over 9 years of 

performance left under the agreement. 

REQUEST FOR ADMISSION NO. 25: Please admit that there was no indication, once 

construction began in late 2013, that the Legislative Affairs Agency had any intention to 

uw ornCEs oF voluntarily declare the Lease Extension void due to an alleged irregularity in the 
JAMES B. GOTTSTEIN 

•OS G STREET. sunE 206 

ANCHORAGE, ALASKA 
89501 

TELEPHONE 
(907) 2'7•·768& 

FACGIMILE 
1907) 274·8•5'3 

procurement process. 
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RESPONSE: Admit; if the Legislative Affairs Agency had been willing to rectify 

its blatantly illegal action in entering into the LIO Project this action would not have been 

filed. It should still do so. 

REQUEST FOR ADMISSION NO. 26: Please admit that the LIO Project did not 

demolish the entirety of the Legislative Information Office Building, but rather left certain 

key structural elements in place for a renovation project. 

RESPONSE: Object to "key structural elements" characterization. Otherwise 

admit that the foundation and steel frame was left of the former Anchorage Legislative 

Information Office building, as was a portion of the exterior wall at the bottom south end 

of the west wall. While new floors were poured, some part of the floors may have also 

been left. 

REQUEST FOR ADMISSION NO. 27: Please admit that the subject of the Lease 

Extension is a real property lease. 

RESPONSE: Deny to the extent that the request does not acknowledge that the 

agreement provides for the construction of a new office building after the demolition of the 

existing building and the adjacent building, the newly constructed premises then being 

leased under the agreement. In other words, it is really a construction and lease-back 

agreement. Admit that LAA is currently leasing the building constructed under the 

agreement and to that extent it is a real property lease. 

REQUEST FOR ADMISSION NO. 28: Please admit that the landlord both prior to and 

LAw omcES oF after the Lease Extension was executed remained the same. 
JAMES 8. GoTTSTEIN 

•Oii G STREO, SUITE 2011 

ANCHORAGE. ALASKA ..... 
TELEPHONE 

(9071 27•-'70M 

FACSIMILE 
19071 27•·9•03 
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• 
RESPONSE: Admit that the landlord before and after the agreement is 716 West 

Fourth Avenue LLC, but deny to the extent that the ownership and management of the 

LLC changed substantially with the addition of Mark Pfeffer and an organization 

associated with Mark Pfeffer. Public records indicate that there has been a change of 

control and 716 West Fourth Avenue LLC has refused to produce requested documents 

pertaining to the ownership and operation of716 West Fourth Avenue LLC. For this 

reason Alaska Building, Inc., cannot truthfully admit or deny whether the Landlord 

remained the same prior to and after the agreement other than that the legal entity both 

before and after the agreement is 716 West Fourth Avenue LLC. 

REQUEST FOR ADMISSION NO. 29: Please admit that the address of the Legislative 

Information Office remained the same both prior to and after the Lease Extension was 

executed. 

RESPONSE: Admit, except to the extent that 712 West 4th Avenue has been 

incorporated into the new building. 

REQUEST FOR ADMISSION NO. 30: Please admit that, consistent with AS 36.30.083, 

a lessee may extend a real property lease with different terms and conditions than the 

original lease. 

RESPONSE: Admit that certain terms and conditions, most obviously, the ending 

date of the lease may be different, but different terms and conditions may disqualify an 

agreement as extending a real property lease under AS 36.30.083(a). Calling an agreement 

LAw omc£S o• a lease extension or reciting that it extends a real property lease does not make it a lease 
jAMES 8. GOITSTEIN 

406 G STREET, SUITE 2045 

A~C"OAACE.ALASKA .. ,.,, 
TELEPMONE 

19071 274·7686 

F'ACSIMILE 
1907} 27•·9493 

extension or that it extends a real property lease. 
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LAw OFFJCF.S OF 

JAMES B. Gorrsn1N 
•08 G STREET. SUITE 208 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
19071 27•·76811 

FACSIMILE 
19071 27•·Dd93 

• 
REQUEST FOR ADMISSION NO. 31: Please admit that the Lease Extension complied 

with AS 36.30.020 and the Alaska Legislative Procurement Procedures. 

RESPONSE: Deny. 

REQUEST FOR ADMISSION NO. 32: Please admit that, consistent with AS 36.30.083, 

a lessee may extend a real property lease with different pricing terms than the original 

lease, provided that a minimum cost savings of at least 10 percent below the market rental 

value of the real property at the time of the extension is achieved. 

RESPONSE: Admit that premised on landlords having already amortized 

(recovered) construction costs and therefore able to afford to extend leases at substantially 

less cost, AS 36.30.083(a) allows a lessee to extend a real property lease with different 

pricing terms than the original lease, provided that a minimum cost savings of at least 10 

percent below the market rental value of the real property at the time of the extension 

would be achieved on the rent due under the lease. The statute also limits such extensions 

to 10 years. 

INTERROGATORIES 

INTERROGATORY NO. 1; Please describe WJTH PARTICULARITY how and when 

YOU first became aware that the Lease Extension (1) was not the subject of a competitive 

procurement process, (2) was allegedly not an extension of the existing lease, and (3) did 

not allegedly yield cost savings of at least 10 percent below the market value of the rental 

property at the time of the extension. 

RESPONSE: I don't remember exactly how and when I first became aware the 

project was not the subject of a competitive procurement process, but I don't think it was 
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I.AW OFFICE.~ OF 

JAMES 8. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 

""~01 

TELEPHONE 
19071 27•·7681!1 

FACSIMILE 
i907) 274-9483 

• 
earlier than late September or later than October 3, 2013, when the Alaska Dispatch News 

(Dispatch) published an article. It was probably the Dispatch article that made me aware 

of it, but I can't be sure I was not aware of it before then. I also don't remember exactly 

when I first became aware the project was not a lease extension, but it was by the middle 

of October, 20 I 3, after I had reviewed AS 36.30.083(a). The facts involved in tearing 

down the existing building to its steel frame and foundation, demolishing the adjacent old 

Empress Theatre, throwing the tenant out for over a year and building a new building made 

it obvious to me that it did not "extend" a real property lease. Similarly, I don't remember 

exactly when I became aware that the rent for the new Anchorage Legislative Information 

Office Building was well above market value, but it was by the middle of October, 2013. 

As a downtown landlord, in fact of the building adjacent to the new Anchorage Legislative 

Information Office Building, I was aware of market rents in the area. 

INTERROGATORY NO. 2: Please describe WITH PARTICULARITY any and all 

actions you took in an effort to stop, question, dispute, or in any way challenge the Lease 

Extension or the procurement process that led to the execution of the Lease Extension -

aside from filing this lawsuit on March 31,2015. 

RESPONSE: I had a discussion with Donald W. McClintock, attorney for 716 

LLC, sometime shortly before October 11, 2013, about my concerns regarding damage to 

the Alaska Building and the lease being illegal. I indicated I was contemplating filing for 

an injunction to stop the project on that basis. I met with Mr. McClintock again on or 

around October 28, 2013, at which time I reiterated the project was illegal under AS 

36.30.083(a). 
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l.A\V 0FFICt-:S OF 

jAMB 8. GOTISTEIN 

•OCI G STREET, SUl,E 20CI 

ANCHORAGE.ALASKA 
99!501 

TELEPHONE 
19071 27•·7686 

P'ACSJMILE 
1907) 27•·9493 

• 
INTERROGATORY NO. 3: Please describe WITH PARTICULARITY any impediment 

that you claim prevented you from challenging the legality of the Lease Extension prior to 

March 31, 2015. 

RESPONSE: The problem I was faced with was the Alaska Building was in great 

jeopardy from the construction project and I was very concerned that ifl tried to obtain an 

injunction against the project moving forward and failed, there was a much higher 

likelihood of substantial damage, even to the point of the effective destruction of the 

Alaska Building. As it was, I had to hire an engineer to advocate for more protection of 

the Alaska Building. Mr. McClintock stated that he didn't think even I could afford the 

bond and while it is possible an injunction against commencement of the project was 

possible without posting a bond, I felt the risk of retaliatory damage to the Alaska Building 

was just too great to challenge the legality of the agreement at that time. 

INTERROGATORY NO. 4: Please identify the "drastically different terms" contained in 

the Lease Extension, as alleged in page 6 of YOUR Memorandum in Support of Motion 

for Partial Summary Judgment: Not Extension, including but not limited to which of those 

"drastically different terms" causes the Lease Extension to not be an extension. 

RESPONSE: Object because it is like asking what are the differences between a 

Yugo and a Lamborghini. Notwithstanding this objection, Plaintiff responds as follows: 

Most of the sections of the lease have been replaced or drastically amended, to wit: 

• Section 1 was replaced with a new section. 

• Section 2 was replaced with a new section. 

• Section 3 was replaced with a new section. 
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I.AW OFFICES Of 

JAMES 8. GOTTSTEIN 

•oe G STREET, SUrTE 208 

ANCHORAGE, ALASKA 
81H~OI 

TELEPHONE 
19071 27•·7686 

FACSIMILE 
19071 27•·8•&13 

• Section 4 was replaced with a new section. 

• Section S was replaced with a new section. 

• Section 6 was replaced with a new section. 

• Section 7 was replaced with a new section. 

• Section 8 was replaced with a new section. 

• Section 9 was replaced with a new section. 

• Section I 0 was replaced with a new section. 

• Section 11 was replaced with a new section. 

• Section 12 was replaced with a new section. 

• Section 13 was replaced with a new section. 

• Section 14 was replaced with a new section. 

• Section 15 was replaced with a new section. 

• Section 16 was replaced with a new section. 

• Section 17 was replaced with a new section. 

• Section 18 was replaced with a new section. 

• The lase sentence of Section 19A was replaced with the following: 

"The Lessor shall be responsible for completing the Renovations described 
in Exhibit "N prior to the Lessee accepting and taking occupancy of the 
Premises. After the Renovations have been completed and the Lessee has 
accepted and taken occupancy of the Premises, any subsequent alterations 
to the Premises agreed by the parties will be documented by separate 
agreement." 

• Section 20 was deleted in its entirety. 

• Section 21 was replaced with a new section. 

• Section 22 was replaced with a new section. 

• Section 23 was replaced with a new section. 

• Section 24 was replaced with a new section. 

• Section 25 was replaced with a new section. 

• Section 30 was replaced with a new section. 

• Section 31 was replaced with a new section. 

• Section 33 was replaced with a new section. 
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LAW OFFICES OF 

JAMES 8. GOTTSTEIN 

'06 G &TRl!:ET. SUITE 206 

ANCHORAGE, ALASKA 
88~1 

TELEPHONE 
llO'?J 27<111°715815 

FACSIMILE 
19071 27<111·9<11193 

• 
• Section 34 was replaced with a new section. 

• Section 35 was replaced with a new section. 

• Section 36 was replaced with a new section. 

• Section 37 was replaced with a new section. 

• Section 39, as amended, was amended by deleting all content after the first 
paragraph. 

• Section 41 was replaced with a new section. 

• Section 42 was replaced with a new section. 

• Section 43 was replaced with a new section. 

• Section 46 was added. 

• Section 4 7 was added. 

• Section 48 was added. 

• Section 49 was added. 

• Section 50 was added. 

• Section 51 was added. 

• Section 52 was added. 

The rent was drastically increased as was the per square foot rent. 

The premises changed drastically, including the legal description with the inclusion 

of the adjoining property; the leased space going from 22,834 square feet net to 64,000 

square feet gross. 

The operating costs were drastically increased. 

INTERROGATORY NO. 5: If you contend that the Lease Extension did not comply with 

either AS 36.30.020 or the Alaska Legislative Procurement Procedures, please describe 

WITH PARTICULARITY all facts supporting your contention. 

RESPONSE: AS 36.30.020, requires that the procedures comply with AS 

36.30.083(a) and the agreement does not in that it neither extends a real property lease nor 
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l..AW OFFICES OF 

jAMF.S 8. GOTTSTl:!IN 

406 G STREET, SUITE 20& 

ANCHORAGE.A~ASKA 
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• 
is it at least 10 percent below the market rental value of the real property at the time of the 

extension would be achieved on the rent due under the lease. 

Dated OctoberS,2015. ~ 
James B. Gottstein, ABA # 78111 oo 

// !-

VERIFICATION 

James B. Gottstein, being first duly sworn, deposes and states that I am the 
president of Alaska Building, Inc., the plaintiff in the above captioned litigation, I have 
read the above Responses to Interrogatories and believe to be true and complete based on 

tho;•'::::::::::•;'. ;:~1~-. B";Jd;ng, ln~wlodgo md boJ;of 

es--n: Gottstein, 
resident, Alaska Building, Inc. 

~\~\il"1Jb)&RIBED AND SWORN TO before me this 5th day of October 2015. 
~a~~ ~~~ ~:-1.~·········~~~ . ;_...//' 

~ ~ .... ~~···:<J! ~ . / 
§ • • -- -"" :"#- •• 'ti~ "'" -''/ 

§ ! NOTARY i ~ 'f-1¢_ < 
~ • \ PVBLJ .J § Notary.Pcfl)Ji ~-n for Alaska 
~~.,,_..· .. ~, ..,...f..·'...•~ My Commlssi Expires: /0 ·/ff· !'t 

~~ ........... ~ ..... -
~ 'l" ········· .. .-,,..-~ OF "\." ~ ~1111111111111\\\\t>'I CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 

C"ddy md kffiey W. Rob;Mon/Evo R. G'"1;-7 /" ~--· 
Dated October 5, 2015. ~ 

;n;GOttsteill 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

• 
1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE 

3 

4 ALASKA BUILDING, INC., an 
A1aeka corporation, 

5 

6 

7 

P1aintiff, 

VB. 

CERTIFIED 
TRANSCRIPT 

716 WEST FOURTH AVENUE LLC, 
8 and LEGISLATIVE AFFAIRS 

AGENCY, 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. 
~~~~~~~~~~~~~/ 
Case No. 3AN-15-05969 CI 

DEPOSITION OF JAMES B. GOTTSTEIN 

VOLUME II 

Pages 59 - 147, inclusive 

Friday, October 23, 2015 
9:00 A.M. 

Taken by Counsel for 
Defendant 716 West Fourth Avenue LLC 

at 
ASHBURN & MASON 

1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 

PACIFIC RIM REPORTING 
907-272-4383 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

• 

1 basis in Alaska statute or common law for that 

2 recovery? 

3 A. I don't think I -- no, I don't think I 

4 admitted that. I mean, I think I'm trying to 

5 establish that there is a basis. 

6 Q. I want to ask you questions about your 

7 questioning of the legality of the lease. Okay? 

8 And you've already answered questions germane to 

9 this line before, right? 

10 

11 

A. 

Q. 

Ask them. Ask your questions. 

When did you first specifically become 

12 aware of the lease agreement between 716 and the 

13 Agency? 

14 A. You know, I have -- that's been asked and 

15 answered. It was sometime late September or early 

16 October. 

Q. At least at --

A. Of 2013. 

Q. At least by October 3rd, 2013? 

A. I believe that's correct. 

17 

18 

19 

20 

21 Q. Okay. And your knowledge of the lease 

22 involved your understanding that the construction 

23 renovations would cost tens of millions of dollars, 

24 correct? 

25 A. Asked and answered. Yes. 

PACIFIC RIM REPORTING 
907-272-4383 

Page 77 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOL. II on 10/23/2015 

• 

1 Q. And specifically 716 West Fourth Avenue LLC 

2 was spending in the ballpark 30 to $40 million in 

3 construction renovation efforts, correct? 

4 A. I've asked for that information, and -- and 

5 you've refused to provide it in discovery. It's the 

6 subject of a pending motion to compel, so the 

7 I've certainly seen budgets that say that. 

8 Q. You've previously admitted, in requests for 

9 admission, that you are aware that tens of millions 

10 of dollars were being spent on construction, 

11 correct? 

12 

13 

A. 

Q. 

14 correct? 

15 

16 

A. 

Q. 

Yeah, I think so. 

And you were a neighbor of the project, 

Yes. 

So you personally observed what was 

17 happening? 

18 A. It looked like, yes, probably, certainly, 

19 millions, tens of millions were spent, yes. 

20 Q. You've repeatedly claimed that the lease 

21 extension is not, in your opinion, an extension, 

22 right? And you also came to that conclusion at some 

23 point in early to mid-October 2013, right? 

24 A. Yes. 

25 Q. And that was after you personally reviewed 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 1012312015 

1 AS 36.30.083, right? 

2 A. Yes. 

• 

3 Q. And by personally reviewing it, describe 

4 what you did. 

5 

6 

A. 

Q. 

Well, I pulled the statute up and read it. 

Did you read in the statute that there was 

7 a requirement that the terms of the lease extension 

8 remain exactly the same as the original lease? 

9 

10 

A. 

Q. 

No. 

You've generally complained -- and, 

11 actually, in paragraph 24 of your amended complaint, 

12 you 

A. Is that the second amended claim? 13 

14 Q. Yes. Jim attempted to convince Pfeffer and 

15 716 LLC to not proceed with the LIO project because 

16 of the all-but-certain damage to the Alaska Building 

17 that would result, and because the LIO project was 

18 illegal under AS 36.30.083(a). 

19 You've made that claim in your amended 

20 complaint? 

A. Yes. 21 

22 Q. Okay. I want to get into the specifics of 

23 that claim, but generally can you describe what 

24 specific attempts you took to convince 716 that the 

25 lease was illegal? 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

• 
1 Q- Okay. At some point, when you -- and this 

2 was at 7:44 a.m. Did you follow up with Mr. Leclair 

3 indicating that you were thinking about filing for 

4 an injunction if Pfeffer doesn't provide adequate 

5 assurances? 

6 

7 

8 

A. 

Q. 

A. 

Uh-huh. 

What did you mean by that? 

That -- that the project wouldn't damage 

9 the Alaska Building. 

10 Q. Was that the first time that you mentioned 

11 to anyone that you were going to file or possibly 

12 file an injunction? 

13 A. I don't know. I don't recall. I may have 

14 talked to Don before that. 

15 MR. ROBINSON: I'm going to hand you, 

16 Mr. Gottstein, an e-mail chain dated 10/11/15 --

17 excuse me -- 10/11/13, the same day as the Mr. Leclair 

18 e-mail. I'm going to mark this as Exhibit B. If you 

19 could take a minute to review it. 

20 (Exhibit B marked.) 

21 BY MR. ROBINSON: 

22 Q. So you sent Mr. Leclair the e-mails roughly 

23 around 7:45, 7:50 in the morning on the 11th, right? 

24 Excuse me. On the -- yeah, on the 11th, correct? 

25 A. Yes. 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/2312015 

l concerns seriously, right? 

A. Correct. 

• 

Q. And why did you believe this? 

2 

3 

4 

5 

A. I had a meeting with him, where he was just 

very dismissive about my concerns. His plan as I 

6 said before, I was very alarmed when I heard the 

7 idea was to take a front-end loader, or I guess they 

8 call them an excavator, to demolish the Empress, old 

9 Empress Theater. 

10 And I asked about contingency, you know, 

11 contingency in the budget and what -- and he basically 

12 dismissed the idea. And I said, well, you're going to 

13 have to cut the wall -- the wall out, aren't you? Be 

14 says, oh, no. 

15 And to me, that was really outrageous. 

16 Q. So your concerns as of this point, 

17 October 11, 2013, they had to do with damage to your 

18 building? That was your principal concern, correct? 

19 A. I -- I was actually also very outraged by 

20 the lease agreement itself and had an independent 

21 concern about it, and was conflicted about whether 

22 or not I should try and stop that, just on the basis 

23 of the public interest. 

24 And so I'm not so -- but my -- the concern 

25 expressed in these e-mails is certainly about damage 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

1 to my building. 

• 

2 Q. And that's what I'm getting at, just to be 

3 as responsive as we can here. The concern expressed 

4 in this specific e-mail had to do with your worry 

5 that Mr. Pfeffer was not taking your concerns about 

6 any possible building damage seriously, correct? 

7 A. Well, I mean, the concern was about the 

8 damage to the building. 

9 Q. Right. 

10 A. And that was, you know, certainly not -- I 

11 was not comforted by Mr. Pfeffer•s lack of taking it 

12 seriously. 

13 Q. And after reviewing this e-mail, you'd 

14 agree that Mr. Mcclintock offered to put you in 

15 touch with people from Pfeffer Development, 

16 including Bob O'Neill, the engineer, to address your 

17 concerns. You would agree that that's reflected in 

18 Exhibit B, correct? We're on page 1. 

19 A. Well, he said, •The line people of the job, 

20 Bob O'Neill and Shea Simasko are very experienced 

21 and some of the best people I have worked with in 

22 ter111S of professionalism. 

23 nLet me know what I can do to help 

24 communications.• 

25 Q. At this point, in October of 2013, roughly 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN-VOL. II on 10/23/2015 

• 

1 THE REPORTER: And the second was that you 

2 not bear any costs if something were to go wrong, 

3 right? Those were the two concerns that you expressed 

4 as of October 25th, 2013? 

5 THE WITNESS: Right. So that was not limited 

6 to the e-mail. 

7 BY MR. ROBINSON: 

8 Q. Mr. Gottstein, looking at page 1 of -- this 

9 is Exhibit C, correct? 

10 The bottom of page 1, in writing to 

11 Mr. Mcclintock on October 25th, 2013, you specifically 

12 asserted that your complaints -- or your concerns were 

13 the integrity of the Alaska Building and that you not 

14 bear any costs as a result of what you term aMark's 

15 project, 0 correct? 

A. 

Q. 

A. 

The document speaks for itself. 

So that's a yes? 

The document speaks for itself. 

16 

17 

18 

19 Q. Earlier in this chain -- and I'll refer you 

20 to page 3 -- did you try to negotiate with 

21 Mr. McClintock an agreement or provision in some 

22 contract whereby you would be compensated 

23 $10 million in the event the building was damaged; 

24 in other words, Mr. Pfeffer would have to buy your 

25 building for $10 million if you believed it was 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

• 

1 didn't believe 716 was going to sign the 

2 indemnification agreement with language that you 

3 wanted included. Is that accurate? 

A. Yes. 4 

5 Q. So in your mind, the meeting on the 28th 

6 didn't go well, so in this e-mail, at some point you 

7 threatened to launch the grenade. And if you can 

B explain what you meant by that. 

9 A. Just filing for a preliminary -- for the 

10 lawsuit and asking for a preliminary injunction to 

11 stop the project. And I think that this all, you 

12 know, reflects what I said earlier about that I had 

13 an independent interest in trying to stop this 

14 outrageous lease. 

15 Q. Mr. McClintock informed you in the same 

16 e-mail on the same day that he was comfortable with 

17 the process the Agency's pursued, right? 

A. It speaks for itself. 18 

19 Q. Okay. Also on the 30th of October, 2013, 

20 you started drafting letters to then Attorney 

21 General Michael Geraghty, correct? 

22 

23 

A. 

Q. 

Sometime around then, yes. 

Okay. And this may refresh your 

24 recollection. I believe this was exhibit -- was it 

25 Exhibit J last time, the draft? This has previously 

PACIFIC R.IM REPORTING 
907-272-4383 

Page 94 

ExhibitC 
Page 10of19 

000996



• 
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• 

A. Yeah. But I didn't send it. 1 

2 Q. Sure. I'm just asking you if you copied 

3 it -- if you had sent it, if you had gone forth and 

4 sent the letter, you intended --

5 A. You know, it speaks for itself, but as --

6 the media is listed as a CC. 

7 Q. Okay. On the 30th of October, while you're 

8 e-mailing Mr. Mcclintock, threatening to launch the 

9 grenade, and drafting letters to the Attorney 

10 General that you never sent, you actually entered 

11 into an indemnity agreement regarding relocation of 

12 the gas line and gas meter, correct? 

13 A. I don't recall what day. Was it the same 

14 day? 

15 Q. Yeah. I'm going to provide you with 

16 Exhibit F. 

17 A. Yeah. One of the things that was going on 

18 was Pfeffer had said they were just going to cut off 

19 the gas to my building. 

20 (Exhibit F marked.) 

21 BY MR. ROBINSON: 

22 Q. So we're on Exhibit F. Page 2, is that 

23 your signature Mr. Gottstein, on page 2? 

24 

25 

A. 

Q. 

Yes. It's an electronic signature. 

And the date, please? 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. 11on10123/2015 

• 

1 amount of money you received as part of the 

2 agreement? 

A. I don't think so. 3 

4 Q. You were compensated $15,000, in fact, for 

5 professional fees, right? 

6 

7 

A. 

Q. 

I think that's correct. 

That's correct, right? 

8 And you were compensated -- and who 

9 compensated you for that? 

10 A. 716 LLC, I well, I'm not sure. I 

11 certainly produced the copies of the checks. I 

12 think it was 716. 

13 Q. Okay. And I'm going to refer you -- why 

I 

14 don't we move on to the next exhibit, which contains 

15 the checks. And maybe it will make it easier to 

16 track. I'm going to mark it as Exhibit P. It's a 

17 payment summary and a copy of checks issued to you, 

18 issued to ABI. 

19 Exhibit P. 

20 (Exhibit P marked.) 

21 BY MR. ROBINSON: 

22 Q. On the second page of Exhibit P, you'd 

23 agree with me that a check was issued to you on 

24 December 5th, 2013, in the amount of $15,000? 

25 A. The check was issued to Alaska Building, 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
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1 Inc. 

• 

2 Q. Alaska Building, Inc. and· in the amount of 

3 $15,000? 

4 

5 

A. 

Q. 

Yes. 

ADd that was for professional fees that you 

6 personally incurred in preparing for the project, 

7 correct? 

8 

9 

A. 

Q. 

Well, that Alaska Building, Inc. incurred. 

So those weren't fees that you personally 

10 incurred as a lawyer and president, sole member 

11 of 

12 A. Well, some of it was Law Office billings to 

13 Alaska Building, Inc. 

14 Q. You'd also agree with me -- and we are on 

15 the third page of Exhibit P -- that you were 

16 issued excuse me -- Alaska Building, Inc. was 

17 issued a check for $10,000? ADd that had to do with 

18 access to the Alaska Building servers during the 

19 construction project, more or less? 

20 A. No. It was to provide for offsite 

21 mirroring of data. 

22 

23 

24 

Q. 

A. 

Q. 

You accepted that check? 

Yes. 

If you can go to the next page, 

25 Mr. Gottstein. There's a check in the amount of 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOL. II on 10/23/2015 

1 $3,900? 

A. Yes. 

Q. What was that check for? 

• 

2 

3 

4 A. I think it was for parking, for using a 

5 parking spot. 

6 

7 

8 

Q. 

A. 

Q. 

Was that in the alley? 

Yes. 

If you can go to the next page, please. 

9 Jim Gottstein personally was compensated, in 

10 addition, $2,000 as part of the agreement, correct? 

11 A. Well, I wouldn't necessarily say 

12 additional. I received a check for 2,000 

13 

14 

15 

Q. 

A. 

Q. 

As a rent agreement payment, right? 

Yeah, to move across the hall. 

So you moved, from your office, across the 

16 hall because your office abutted the party wall, 

17 right, the old Empress Building? 

18 A. The one wall -- the wall that my desk was 

19 on, or the credenza, actually was -- is the party 

20 wall. 

21 Q. You were compensated $2,000 to move your 

22 office across the hall during -- how long did your 

23 office remain across the hall? When did you move 

24 back into your original office? 

25 A. I'm not sure, but maybe by April or May of 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/2312015 

1 2014. 

• 

2 Q. Did Criterion, the general contractor on 

3 the project, issue you a check on December 4th, 

4 2013, in the amount of $10,000 for space lease? 

5 And, I mean, Alaska Building. 

A. For how much? 

Q. $10,000. 

A. No. 

6 

7 

8 

g MR. ROBINSON: I'm going to mark this as 

10 Exhibit Q. Excuse me. $14,400. 

THE WITNESS: Right. 11 

12 MR. ROBINSON: I appreciate your attention to 

13 detail. 

14 (Exhibit Q marked.) 

15 THE WITNESS: Well, you're going to -- you 

16 know, whatever I do, you're going to throw up, in my 

17 face, whatever I say. 

18 BY MR. ROBINSON: 

19 Q. Did you receive a letter from Dave 

20 DeRoberts, the project manager, on December 4th, 

21 indicating that he had enclosed a check in the 

22 amount of $14,400 for the period of January let, 

23 2014, through December 31st, 2014? 

24 A. Yes. 

25 Q. So the general contractor of the project 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
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• 

1 Mr. DeRoberts and Mr. Pfeffer and Mr. O'Neill and 

2 Dennis Berry. And just briefly, if you can explain 

3 your relationship with Mr. Berry. What work did 

4 Mr. Berry do during the project? 

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

A. 

Re was my consulting engineer. 

So he consulted on the party wall? 

(Witness nods head.) 

Yes? 

Yes. 

10 Q. Okay. And the $250,000 claim was his 

11 estimate of damage to your building, correct? 

12 A. The document speaks for itself, that the 

13 $250,000 claimed is reasonable. 

14 Q. In this claim, Mr. Gottstein, dated 

15 January 23rd, 2015 -- and feel free to review it 

16 thoroughly -- did you ever make a claim that the 

17 lease itself was illegal? 

18 

19 

A. 

Q. 

No. 

When you sent this, did you expect to be 

20 compensated by 716 or Criterion or both in the full 

21 amount as recommended by Mr. Berry? 

22 A. I don't know that I expected it. I -- it 

23 would have been the right thing to do. 

24 Q. And if you had been compensated in that 

25 amount on that date, you never would have brought 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOL. II on 10/23/2015 

1 the lease claim, would you have? 

A. Probably not. 

• 

2 

3 Q. At some point did you send a claim to 

4 Sandra Heiden? 

A. I believe so, yes. 5 

6 Q. A claims adjuster for Navigators Insurance 

7 who was the insurer for Criterion? 

8 A. Yeah. After it was ignored for a long 

9 time, then Ms. Windt -- I asked who it was and 

10 basically got the runaround. And finally found out 

11 she was involved, and sent it to her. 

12 Q. So let's talk about that. After you 

13 submitted your claim on January 23rd, 2015, you 

14 believe that your claim was ignored by Criterion, by 

15 716, correct? 

16 A. Well, it had -- there was no response to 

17 it. I don't know that -- there was no response to 

18 it, to me. 

19 Q. You had previously admitted that on 

20 March 28th, 2015, you read an article in the 

21 Anchorage Daily News that expressed skepticism about 

22 the lease, right? 

23 Let me refresh your recollection. Let's mark 

24 this as Exhibit V. And take a moment to review it. 

25 (Exhibit V marked-) 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

• 

1 hadn't gone forward, right? If you sincerely held 

2 those beliefs --

3 A. I don't know that it would have helped the 

4 Alaska Building. I think it was important, you 

5 know, to the State. But, again, I -- I had great 

6 concerns about basically retaliatory damage to the 

7 Alaska Building. 

8 Q. So help me understand that. What claim 

9 have you made that anyone involved in this project 

10 was somehow going to retaliate against you for 

11 raising a fuss about the lease? You've never made 

12 that allegation in a complaint. 

13 A. No. I didn't make the allegation in my 

14 complaint. That doesn't mean it wasn't a concern. 

15 It was my concern, and that's the reason why I 

16 didn't do it. 

17 Q. You just had a general concern that 

18 somehow these -- and you'd agree with me that the 

19 communications that we read, at least regarding 716 

20 and Pfeffer Development, is Mr. Mcclintock 

21 suggesting that they were sensitive to your 

22 concerns, they wanted to meet with you, this was an 

23 ongoing discussion, and you entered into a contract 

24 with them? 

25 A. Well, you know, as 716 1 s lawyer, 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
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• 
1 General on or about October 30th? Did you take any 

2 steps after that date to continue in that direction 

3 with another letter for the research, anything at 

4 all between, say, October 31st and March of 2015? 

5 A. Well, I didn't take any, you know, steps to 

6 advise, you know, people, I mean, the Attorney 

7 General anyway. I don't know what further 

8 research -- I may have done more research. 

9 Certainly, I did -- you know, probably at least 

10 relooked at it before I filed the lawsuit. 

11 Q. Okay. You dropped this idea of sending a 

12 letter to the Attorney General basically at the same 

13 time that you received the license to enter 

14 indemnity and insurance agreement. Is that right? 

15 A. No. I mean, basically, I dropped it. I 

16 mean, which -- if you're talking -- the gas piping 

17 one was -- I mean, that was just kind of coincidence 

18 that it was the same time. But I -- I dropped 

19 pursuing that because of the concern over the 

20 retaliatory damage to the Alaska Building, so which 

21 ultimate- -- go ahead. 

22 Q. Well, did anyone threaten you, 

23 Mr. Gottstein? 

24 A. No. 

25 Q. Did Mr. Mcclintock suggest to you that you 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Hi Don, 

• • 
James B. Gottstein Uames.b.gottstein@gottsteinlaw.com) 
Friday, October 25, 2013 7:20 AM 
Donald W. McClintock 
james.b.gottstein@gottsteinlaw.com; Eric Follett 
Revised Agreement; Bill 
131025LIORenovationlnvoice.pdf; 1310251ndemnityAgreement.doc 

I have (hopefully) attached a slightly revised agreement, with the only two changes being that blocking access 
to the parking spot will cost $100 per day and payment of$6,344 for my time spent through yesterday. An 
invoice for the $6,344 is also (hopefully) attached. 

You should bring the check for $6,344 with you on Monday. 

I see no reason why I should have to bear any expense because of Mark's project. At our initial meeting Mark 
said he had no budget to pay for the Alaska Building's lost rent. I view that as outrageous and a clear indication 
that Mark has no intention of treating me fairly without an ironclad agreement in place. 

I thought we had an understanding that Mark was not going to move forward until BBFM had had a chance to 
review the plans, means and methods. 

Yesterday, I received a copy ofthe following e-mail: 

On 10/23/2013 4:24 PM, Shea C. Simasko wrote: 
HI Dennis, 

I spoke with Criterion today. Latest update is they met with MOA yesterday to discuss the party wall and are in 
agreement the party wall will stay. With this information Redl, is working on the design plans and details with 
the wall in place. We plan to sit down and review with you once the plans near completion which will be very 
soon. 

That the party wall is to stay in place should not have even been a topic of discussion. 

To say the timeline for this is unreasonable is a gross understatement. I believe Mark is trying to accomplish a 
fail accomplis by getting the Old Empress Theater torn down as soon as possible and the Project going to 
prevent anyone from stopping it. 

Originally, I wasn't going to charge for my time or having to move my office. That is now off the table. 

I don't have time for negotiations. I do think we need to pick the person who is going to decide what costs 
Mark refuses to pay have to be paid. I also think it would be a good idea to figure out a mechanism for 
determining in what event(s) the $Ten million purchase obligation is triggered if we can. 

I believe there is a well better than even chance that I can stop the project, maybe without even having to file a 
lawsuit, if we cannot reach an agreement in short order (Monday?). You can talk to Eric about the situation. 
He has a very good handle on it. 

1 
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• 
James B. Gottstein 

Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

• 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: Jarnes.B. Gottstein@ GottsteinLaw.Com 
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• 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

Bill TO 

Pfeffer Development, LLC 
Mark E. Pfeffer 
425 G Street, Suite 210 
Anchorage, Alaska 9950 I 

DATE WORK PERFORMED 

9/24/2013 E-mail from/to A. Slinker (.05) 
9/2512013 E-mails from/to A. Slinker (.12) 
10/212013 Conference with Pfeffer & minions, 

Walk-Through (1.5) 
10/3/2013 Conference with Project personnel ( 1.5) 
10/4/2013 Call from S. Simasko, e-mails from/to S. 

Simasko (.l) 
10/5/2013 Walk-through with Simasko (l) 
101712013 Research & Review title documents (1.5) 
10/8/2013 E-mail to D. Berry (.05) 
10/10/2013 E-mail from/to D. Berry, e-mails from/to S. 

Simasko, e-mail from B. Nolin, call with 
Alaska USA Insurance Brokers, e-mails from 
Dave DeRoberts (.7) 

10/1112013 E-mails to/from S. Simasko, e-mails to/from 
D. McClintock, e-mail from/to B. O'Neill, 
Criterion Gas Loads check ( l) 

10/13/2013 E-mail FOIA Request to AHFC (.1), Access 
and Indemnification Agreement (3), e-mail 
to D. Berry and F. Braun, (.12) 

10/1412013 E-mail from D. Berry, Memo to tenants, 
conferences with tenants, e-mails from/to D. 
McClintock, e-mail from/to S. Johansson, 
e-mail from M. Pfeffer ( 1.5) 

10/15/2013 E-mails from/to D. McClintock (.08) 

Page 1 

HOURS 

• 
Invoice 

DATE INVOICE# 

10/25/2013 3386 

TERMS 

RATE AMOUNT 

0.05 325.00 16.25 
0.12 325.00 39.00 

l.5 325.00 487.50 

l.5 325.00 487.50 
0.1 325.00 32.50 

1 325.00 325.00 
l.5 325.00 487.50 

0.05 325.00 16.25 
0 325.00 0.00 

1 325.00 325.00 

3.22 325.00 1,046.50 

l.5 325.00 487.50 

0.08 325.00 26.00 

Total 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Pfeffer Development, LLC 
Mark E. Pfeffer 
425 G Street, Suite 210 
Anchorage, Alaska 99501 

DATE WORK PERFORMED 

10/1612013 E-mail from/to D. McClintock (.05) 
10/17/2013 E-mails from/to S. Johansson, review AS 

appraisal & lease "extension," review AS 
36.30.083, call to E. Follett, e-mail to/from 
E. Follett, call with E. Follett (2) 

1012112013 e-mail from D. Berry, call with D. Berry, 
e-mails to D. Berry, walk through with D. 
Berry (1.5) 

10/22/2013 E-mail from D. Berry, e-mail to D. Berry, 
call with E. Follett (may not be this day), 
conference with C. Waldrup (May not be this 
day)(!) 

10/23/2013 E-mail from/to D. Berry (.1) 
10/2412013 Agreement, conferences with ACS, call with 

D. Berry, call from D. Berry, e-mail from D. 
Berry, conference with C. Wier, e-mail to D. 
McClintock(3.2), e-mail from/to D. 
McClintock (.05) 

Page2 

HOURS 

0.05 
2 

1.5 

I 

0.1 
3.25 

Invoice 
DATE INVOICE# 

1012512013 3386 

TERMS 

RATE AMOUNT 

325.00 16.25 
325.00 650.00 

325.00 487.50 

325.00 325.00 

325.00 32.50 
325.00 1,056.25 

Total $6,344.00 
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IndemnificationAl!reement 
(Alaska Building, Inc.--Pfeffer Development/Pfeffer/Criterion) 

AGREEMENT made as of the 2nd day of October, 2013, between and among: 

1. Pfeffer Development, LLC, an Alaska Limited Liability Company, whose address 
is 425 G Street, Suite 210, Anchorage, Alaska 99501 (Developer); 

2. Mark Pfeffer, individually, whose address is 425 G Street, Suite 210, Anchorage, 
Alaska, 99501 (Pfeffer) 

3. Criterion General, Inc., an Alaska corporation, 2820 Commercial Drive, 
Anchorage, Alaska 99501 (Contractor); and 

4. Alaska Building, Inc., an Alaska corporation, 406 G Street, Suite 206, Anchorage, 
Alaska 99501 (Owner). 

RECITALS 

A. Owner owns the Alaska Building situated at 4th and G streets in Anchorage, 
Alaska, more particularly described as: 

Lot One (1), and the East 10 1/2 feet of Lot Two (2), Block Forty 
(40), of ORIGINAL TOWNSITE OF ANCHORAGE, in the 
Anchorage Recording District, Third Judicial District, State of 
Alaska. 

B. Developer owns the adjacent property to the West of the Alaska Building (Old 
Empress Theater) and intends to demolish the existing structure and construct a 
new building (Project). 

C. Pfeffer, through the Mark E. Pfeffer Revocable Trust, owns 100% of Pfeffer 
Development. 

D. 100% of the shares of Owner are owned by Jim Gottstein, through the James B. 
Gottstein Revocable Trust. 

E. The Alaska Building and the Old Empress Theater share a wall (Party Wall). 

F. Developer is obligated to Owner to maintain the Party Wall and desires access to 
the Alaska Building in order to fulfill this obligation. 

G. The Alaska Building was purchased by James B. (Jim) Gottstein's grandfather, 
J.B. "Jake" Gottstein in 1926, and in order to preserve it, in 1995, by Jim 
Gottstein from his father, B.J. Gottstein. 

H. There is a lot of Gottstein family history associated with the Alaska Building and 
Jim Gottstein is determined to preserve the building as long as possible. In 
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addition, it is one of the oldest structures in Anchorage, being first constructed on 
or around 191 7, and of historical importance. 

I. Jim Gottstein is very concerned about catastrophic damage to the Alaska Building 
caused by the Project and one purpose of this agreement is to incentivize 
Developer and Contractor to take all possible steps to avoid such damage. 

J. Another purpose is to ensure that Owner and its Tenants are indemnified and held 
harmless from any and all loss occasioned by the Project. 

K. Owner has hired BBFM Engineers, Inc. (BBFM) to be its representative for the 
Project. 

L. The Party Wall is the West wall of the Alaska Building's server room, containing 
servers that need to be available 24 hours a day, 7 days a week, and as a matter of 
prudence the Owner is arranging to have these servers remotely mirrored in the 
event the Project interrupts their operation. 

NOW THEREFORE IT IS AGREED: 

1. Protection and Preservation of the Alaska Building 

(a) Developer and Contractor shall take all possible steps to preserve the Party 
Wall and avoid damage to it and the Alaska Building. 

(b) In the event such damage is not avoided, Developer, Pfeffer, and Contractor 
will, to the extent possible, repair and reconstruct the Party Wall and, if necessary, the 
Alaska Building, to its condition at the date of this Agreement. This obligation is joint 
and several. 

(c) In the event of damage to the Party Wall or the Alaska Building which the 
Developer determines is not susceptible to repair and reconstruction as set forth in 
subsection (b), above, the Developer, Pfeffer, or Contractor, or any combination thereof 
as they may determine, shall purchase the Alaska Building for Ten Million Dollars 
($10,000,000). 

2. Maintenance of Safe, Secure and Clean Access 

Developer, Contractor and Pfeffer shall maintain safe, secure and clean access to 
the Alaska Building at all times during the Project, including without limiting the 
generality of the foregoing, access to the alley parking spot and door adjacent to the Old 
Empress Theater; Contractor shall pay Owner $100 for every day or part of a day 
access to the alley parking spot is blocked in any way as a result of the Project. 

3. Indemnification: 

(a) Developer, Pfeffer and Contractor shall defend, indemnify and hold harmless 
(i) Owner, (ii) Owner's tenants, agents and employees, and (iii) Jim Gottstein, from and 

Indemnification Agreement Page 2 
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against all claims, damages, losses and expenses including interest, costs and attorneys' 
fees arising out of or resulting from the performance of the Project, whether caused by 
any act or omission of the Contractor, Pfeffer or Developer, or any combination thereof, 
any subcontractor and, anyone directly or indirectly employed by any of them, or anyone 
for whose acts any of them may be liable, regardless of whether or not it is caused in part 
by a party indemnified hereunder. 

(b) Without limiting the generality of the foregoing and in addition to Section 1 
above, such indemnity shall include the following: 

(i) The reasonable charges by BBFM, Engineers, and Eric Follett, MAI, to 
Owner related to the Project; 

(ii) Lost rents; 

(iii) Reasonable expenses of Alaska Building Tenants incurred as result of the 
Project; 

(iv) Owner's share of arbitration costs under subparagraph (c), below; 

(v) Release of hazardous materials caused by the Project; 

(vi) Replacement of the roof of the Alaska Building with the same type ofroof 
it has currently, and reinstallation of the rooftop deck, if anything falls on 
the Alaska Building's roof as a result of the Project, or the roof develops a 
leak within 18 months of the Certificate of Occupancy being issued; 

(vii) the time spent by Jim Gottstein on the Project at his normal rate of 
$325/hour, receipt of$6,344, constituting time spent through October 2, 
2013, is hereby acknowledged; and 

(viii) The costs of setting up remote mirroring of the servers located in the 
Alaska Building. 

(c) In the event any claims for indemnification by Owner, Jim Gottstein, or any 
Alaska Building Tenants, are not paid within 30 days, ---------------" 
whose address is is appointed as 
arbitrator to resolve, in each such instance, the amount of indemnification to be paid to 
Owner, Jim Gottstein, or Alaska Building tenants. 

(d) In any and all claims against the Owner, Jim Gottstein, or any of their agents 
or employees by any employee of the Developer, Pfeffer, Contractor, any subcontractor, 
anyone directly or indirectly employed by any of them or anyone for whose acts any of 
them may be liable, the indemnification obligation under this section shall not be limited 
in any way by any limitation on the amount or type of damages, compensation or benefits 
payable by or for the Contractor or any Subcontractor under workmen's compensation 
acts, disability benefit acts or other employee benefit acts. 

Indemnification Agreement Page3 
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4. Access to Alaska Building 

(a) Subject to the terms of this agreement, including consultation with BBFM 
and its approval, Developer and Contractor shall be granted access to the Alaska Building 
under a separate access license, in the form attached hereto as Exhibit A at reasonable 
times in order to plan and implement the Project and minimize the adverse impacts of the 
Project on the Alaska Building. 

(b) Any damage to the Alaska Building, without limiting the generality of the 
foregoing, such as holes cut in walls or ceilings, to observe the construction of the Alaska 
Building as it relates to the Party Wall, shall be immediately repaired completely at 
Developer's and Contractor's expense. 

S. Coordination with BBFM 

(a) Reid Middleton, the Project's engineering firm shall meet with BBFM the 
week of October 21, 2013, to get an overview of their design approach. 

(b) Developer and Contractor shall provide BBFM the full plan for demolition, 
shoring structural design and construction sequencing, as well as the means and methods 
to implement same, at least two weeks before applying for a demolition permit. 

(c) No demolition work on the Project shall commence until any and all 
concerns ofBBFM are addressed to its satisfaction. 

(d) BBFM shall also be given advance notice of all such work, allowed to 
observe it in progress and the right to issue a stop work order in the event it observes 
conditions jeopardizing, safety or the integrity of the Party Wall or the Alaska Building. 

(e) A set of monitoring points will be established on the Alaska Building to track 
any movement, vertically or horizontally, during the demolition and destruction of the 
Old Empress Theater as well as the completion of the Project. 

6. Use of Hazardous Materials on the Project: 

(a) Contractor and Developer covenants full compliance with any applicable 
federal, state, or local environmental statute, regulation, or ordinance presently in effect 
or that may be amended or effective in the future regarding the handling of hazardous 
materials 

(b) Contractor and Developer shall not cause or permit any hazardous material to 
be brought upon, kept, or used in or about the project by Contractor and Developer, or its 
authorized representatives or invitees, except for such hazardous material as is necessary 
or useful to Contractor and Developer's work on the project. 

(c) Any hazardous material permitted on the Project as provided in this 
paragraph, and all containers therefore, shall be used, kept, stored, and disposed of in a 
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manner that complies with all laws or regulations applicable to any such hazardous 
material. 

(d) Contractor and Developer shall not discharge, leak or emit, or permit to be 
discharged, leaked, or emitted, any material into the aunosphere, ground, sewer system, 
or any body of water if such material (as reasonably determined by Owner or any 
governmental authority) does or may pollute or contaminate the same, or may adversely 
affect (I) the health, welfare, or safety of persons, whether located on the project or 
elsewhere, or (2) the condition, use, or enjoyment of the project or any other real or 
personal property. 

( e) Contractor and Developer specifically agrees to report all releases, threatened 
releases, discharges, spills, or disposal of hazardous substances, in whatever quantity, 
immediately to the appropriate regulatory authorities and simultaneously to Owner, and 
to keep Owner fully informed of any communication between Contractor and Developer 
and any person or agency concerning potential environmental contamination and 
hazardous substances. 

(f) Contractor and Developer hereby agrees that it shall be fully liable for all 
costs and expenses related to the use, storage, and disposal of hazardous material kept on 
the project by Contractor and Developer, or its authorized representatives and invitees. 

7. Conveyance of Partv Wall 

Immediate upon receiving a Certificate of Occupancy for the Project, all rights in 
the Party Wall shall be conveyed to Owner in form and substance approved by Owner. 

8. Insurance & License Requirements 

The CONTRACTOR AND DEVELOPER are to provide the Alaska Building 
with a certificate of insurance prior to commencement of construction. All insurance 
policies shall contain a provision that the coverages afforded thereunder shall not be 
cancelled or not renewed, nor restrictive modifications added, until at least thirty (30) 
calendar days' prior written notice has been given to the Certificate Holder. The 
certificate shall include items (a)-(f) as set forth below. 

(a) General Liability 
General Aggregate 
Products/Completed Operations 
Personal/ Advertising 
Each Occurrence 
Damage to Owner's Premises 
Lost Rents 
Medical Expense 

(b) Automobile 
Combined Single Limit 

Indemnification Agreement 

$2,000,000 
$1,000,000 
$1,000,000 
$1,000,000 

$10,000,000 
$500,000 

$5,000 

$1,000,000 

Pages 

Exhibit D 
Page 9of11 

001014



(c) Workers' Compensation 
Workers' Compensation 
EL - Each Accident 
EL - Disease, Policy Limit 
EL - Disease, each Employee 

Statutory 
$500,000 
$500,000 
$500,000 

( d) Alaska Building, Inc., shall be added as an additional insured under the 
insurance (except Workers' Compensation) and all named as certificate holders. 

(e) Provide a Waiver of Subrogation provision on the Workers' Compensation. 
(Ifapplicable) 

(f) Auto insurance should apply to owned, non-owned and hired auto exposure 
of the Contractor and Developer and subcontractors working on the project. 

9. General. 

Time is of the essence of each and every provision hereof. The captions to the 
sections of this Agreement are solely for convenience of reference and shall not in any 
way limit, amplify or modify the provisions hereof. The invalidity or unenforceability of 
any particular provision of this Agreement shall not affect the other provisions hereof, 
and such provision shall be construed to most closely match the intent of such provision 
that is valid and enforceable. Each party has had the opportunity to have this Agreement 
reviewed by counsel and the rule of construction or interpretation that ambiguities, if any, 
in a writing be construed against the drafter shall not apply to this Agreement. This is the 
entire agreement of the parties pertaining to the subject matter hereof and supersedes all 
or any other prior agreements and understandings between the parties. No change or 
modification to this Agreement shall be valid unless the same be in writing and signed by 
all the parties affected. 

IN WITNESS WHEREOF, the parties have entered in to this Agreement 

DEVELOPER: 

PFEFFER: 

Indemnification Agreement 

Pfeffer Development, LLC, an Alaska 
Limited Liability Company 

By: Mark Pfeffer 
Its: Manager 

Mark Pfeffer, individually, jointly and 
severally 

Page6 
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DEVELOPER: 

OWNER: 

Indemnification Agreement 

Criterion General, Inc., an Alaska 
corporation 

By: Dave Roberts 
Its: President 

Alaska Building, Inc., an Alaska corporation 

By: Jim Gottstein 
Its: President 

Page7 

Exhibit D 
Page 11 of 11 

001016



From: 
Sent: 
To: 
Cc: 
Subject: 

Jim, 

Donald W. McClintock 
Wednesday, October 30, 2013 10:07 AM 
'James B. Gottstein' 
Rebecca A. Wind!; Heidi A. Wyckoff 
RE: Larger Issues 

Thanks for the clarification. As noted in our meeting, we are comfortable with the process that the agencies pursued. 

Don 

Donald W. McClintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276·4331 (voice) 
(907) 277·8235 (fax) 
www.anchorlaw.com 

This transmission is Intended only for the use of the Individual or entity to which It ls addressed and may contain Information that is 
privileged and confidential. If the reader of this message Is not the intended recipient, you are hereby notified that any disclosure, 
distribution or copying of this Information Is strictly prohibited. If you have received this transmission in error, please notify us 
Immediately by rerurn e-mail and delete this message and destroy any printed copies. This communication is covered by the Electronlc 
Communications Privacy Act, 18 U.S.C. 2510-2521. Your cooperation is appreciated. 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Wednesday, October 30, 2013 9:13 AM 
To: Donald W. McClintock 
Cc: james.b.gottsteln@gottsteinlaw.com 
Subject: Larger Issues 

Hi Don, 

I am assuming your client is not going to work with me to fill in the blanks and sign the Indemnification 
Agreement I e-mailed last Friday, and we discussed Monday. As you know I have been very conflicted about 
even making a deal inlight of what I learned about the project being a violation of state law. I don't really need 
anything in writing from Eric to launch the grenade, but gave you the impression you had a couple of days for 
him to get something in writing to me. Since I don't have any sense that your client is going to agree to the 
Indemnificatin Agreement, my moral conflict is resolved, but I do feel I should give you notice since I left the 
impression your client had through today. 

When I met with you on Monday, I fully intended to pursue the criminal violation, but as I was writing the letter 
to Geraghty and Svobodny, I decided not to mention it. I am not trying to hann Mark; I just think the deal is 
outrageous and should be stopped. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
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Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

2 
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Michael C. Geraghty 
Attorney General 
P.O. Box 110300 
Juneau, AK 99811 

-ALASKA BUILDING, INC. 
406 G Street, Suite 206, Anchorage, Alaska 99501 

(907) 271-7686 Phone - (907) 271-9193 Fax 

October 30, 2013 

Re: Anchorage Legislative Information Office 
Fraudulent Lease Extension 

Dear Attorney General Geraghty and Deputy Attorney General Svobodny 

I am the owner of the Alaska Building, which is adjacent to the Old Empress Theater, 
most recently the Anchor Pub. The Alaska Building and the Old Empress Theater share a party 
wall. Thus, I was naturally concerned when plans were announced to demolish the Old Empress 
Theater to make way for 

cc: The Media 
Don McClintock, Esq. 
attomey.general@alaskagov 
richard.svobodny@alaskagov 

Sincerely, 

Jim Gottstein 
President 
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Michael C. Geraghty 
Attorney General 
P.O. Box 110300 
Juneau, AK 9981 l 

law offices of 
JAMES B. GOTTSTEIN 

406 G STREET, SUITE 206 
ANCHORAGE, ALASKA 99501 

(907) 274-7686 
TEl.F.COPIER (907) 274·9493 

October 30, 2013 

Re: Anchorage Legislative Information 
Office Renovation Contract 

Dear Attorney General Geraghty: 

I represent Alaska Building, Inc., 
1 

which owns the building adjacent to the 
Old Empress Theatre, most recently the Anchor Pub. The Alaska Building and the 
Old Empress Theatre share a party wall. Thus, my client was naturally concerned 
when plans were announced to demolish the Old Empress Theatre to make way for 
the renovations of the Anchorage Legislative Information Office. When the 
developer refused to provide adequate written assurances that Alaska Building, 
Inc., and its tenants would be compensated for any losses caused by the 
renovations, and that the Alaska Building would not be irreparably damaged, I 
looked into the so-called lease "extension" and have discovered that it is in 
violation of AS 36.30.083.2 

As you know, in order to ensure that the State receives the best price for its 
purchases almost all contracts for a substantial amount of money require an open, 
public bidding process. Sole source contracts are extremely limited under state 
law. One of the exceptions is AS 36.30.083, which does allow a lease extension 
for up to 10 years if there is a minimum cost savings of at least 10 percent below 
the market rental value. The contract is neither a lease extension, nor is it for at 
least 10 percent below market rent. It is not a close call on either. 

The putative lease extension calls for the LIO to vacate the building for over 
a year while the existing building is gutted and replaced, with the construction of 
new space on a different lot to be added. By no stretch of the imagination is this a 
lease extension. Just calling a contract a lease extension doesn't make it so. 

'I wn also the 100% owner of Alaska Building, Inc., through my revocable trust. 

2 The reviewed documents I reviewed are available at http://gottsteinlaw.com/lio/. 
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Michael C. Geraghty 
October 30, 2013 
Page 2 

On its face the appraisal is for $4.40 per square foot per month rent. It is 
not believed any building in Anchorage has ever been leased for that much, let 
alone the almost $5.00 per square foot market rent that purports to be at least 10 
percent less than. Worse, I have had an expert MAI appraiser review the deal and 
once one adds in all of the extras the State is paying for, deduct the space that one 
normally doesn't count in the space, and the other shenanigans in the appraisal, the 
State is actually paying an effective market full service rent in excess of $7 per 
square foot per month for rentable office space. Even the appraisal used to 
support the contract 

Please see to it that this illegal contract is cancelled immediately. 

Preparatory work on the contract has already commenced with moving a gas 
line from behind the Old Empress Theatre to behind the Alaska Building 
scheduled for November 11th, and the demolition of the Old Empress Theatre 
planned to begin November 15th . 

Thus, contract needs to be cancelled by November 8th. 

cc: The Media 
Don McClintock, Esq. 
attorney.general@alaska.gov 

Sincerely, 

Jim Gottstein 
President 
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To: 
From: 
For: 
Amount: 

AL4SKA BUILDING, INC. 
406 G St reel, Suite 206, Anchorage, Alaska 9950 I 

(907) 274-7686 Phone - (907) 274-9493 Fax 

Claim 

716 West Fourth Avenue, LLC & Criterion Construction 
Alaska Building, Inc. 
Damage from Legislative lnfonnation Office Building Reconstruction Project 
$250,000 

Dated: January 23, 2015: 

/l~ 
~ 

· ottstein, President 
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Known Damage to Alaska Building Caused by Old Empress Theater 
Demolition & Construction of Elevator & Utility Tower for 

Legislative Information Office Demolition and Reconstruction 

Chronology 

• There was a tremendous amount shaking during the demolition phase of the project. 
• When the Old Empress Theater was demolished, the flashing protecting preventing water 

running down the Alaska Building side of the Party wall was removed and the roof 
membrane protecting it left open, exposing it to the elements. This was later discovered to 
have allowed water under the roof and into the building. 

• On February 9th there was so much shaking that items fell off the shelves in Octopus Ink and 
broke. Criterion settled with Octopus Ink only. 

• On February 24, 2014, the slab adjoining the party wall failed due to excavation of the 
basement of the Old Empress Theater, exposing a large void underneath the slab. The void 
was immediately filled with cement/grout due to extreme safety concerns. A review of the 
post/beam connection and door to the server room at the top of the internal stairs points to 
about an inch of downward movement of the wall and floor at the top of the stairs. 

• On April I, 2014, Shara of Octopus Ink reported that things had shifted around so much that 
the locks are no longer lining up, including that she is not strong enough to open the lock to 
the alley. Criterion adjusted the doors so they would lock/unlock. 

• On April 3, 2014, Dennis Berry noted that the North end of the Party Wall had moved about 
an inch and Jim Gottstein noted a crack in the slab he hadn't noticed before. 

• On May 14, 2014, the pounding removal of the braces caused so much shaking that Jim 
Gottstein went up and stopped the workers. The braces, which had been placed when it was 
close to or below 0 degrees Fahrenheit, had apparently expanded, and the workers were 
pounding them out. An inspection of the stairwell to 4th Avenue reveals that the party wall 
had moved to the West with significant resultant damage to the Alaska Building. 

• From 4th Avenue the extent of the damage/wall movement is even more evident with about 
an inch of westward movement of the party wall at the top of the stairwell door. 

• On May 17, 2014, Jim Gottstein noted that the pounding of the steel beams during the 
erection of the tower was causing severe shaking. 

• Also· on May 17, 2014, it was discovered that leaving the membrane covering the Party Wall 
on the North end open to the elements had caused water to collect under the roof. 

• On June 25, 2014, a leak appeared behind the door to Jim Gottstein's office. 
• On July 7, 2014, Jim Gottstein noticed a crack in his 4th avenue wall within a few feet of the 

Party Wall. 
• On July 11, 2014, Jim Gottstein was infonned that water was running down the Alaska 

Building on the South side of the Party Wall and had been for weeks. 
• On July 25, 2014, water again was running down the Alaska Building side of the Party Wall 

during a period of heavy rain. 
• On August 6, 2014, it appeared that the bracing from the slab failure was failing, indicating 

further settlement of the slab. 
• On August 18, 2014, Jim Gottstein noticed that a couple of ceiling tiles below where the 

water had accumulated below the roof membrane were stained. The tiles were not stained 
before the project. 

• On January 23, 2015: flashing above the 4th Avenue Stairway door had still not been 
replaced. 

2 
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Jeffrey W. Robinson 

From: James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Thursday, October 01, 2015 10:31 AM Sent: 

To: Jeffrey W. Robinson 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Alaska Building, lnc.'s Requests for Production 

Hi Jeff, 

Responses below. 

From: Jeffrey W. Robinson [mailto:jeffrey@anchorlaw.com] 
Sent: Wednesday, September 30, 2015 4:31 PM 
To: James B. Gottstein 
Subject: RE: Alaska Building, Inc.'s Requests for Production 

Jim: 

1. I indicated I would provide the e-mails within two weeks from today. lfany emails are withheld on 
privilege grounds, I will describe the basis under Rule 26(b)(5). I do not need to be reminded of my 
procedural obligations, and I also am not going to be able to get you "all documents" withheld on 
privilege grounds, if they exist, within two weeks. Your request for expediting the case was essentially 
denied by McKay setting the I /30 deadline for SJ on your "not extension" argument. Discovery is 
ongoing. You have discovery obligations as well. I am continuously doing my best to be responsive to 
all matters affiliated with both actions. 

[Jim Gottsteinj Thi~ has nothing to do witll expediting tile motio11 for partial summary judgment. I II ave 
expressed co11cern about your client's ability to pay back money over wllat is illegally allowed for montlls aml 
tllefimmcial i11formation is critical to determi11ing that. You /rave given oral assurances tlrat your client is 
fiscally sound, but refuse to provide any documentatio11. Si11ce your c/ie11t is being overpaid by over $170,000 
per molltlr it is absolutely critical that fu11ds be preserved as possible to pay a prospective judgme11t, includi11g 
especially tlrat Messrs. Acree and Pfeffer not suclr your client dry. As 1 indicated, in liglrt of your failure to 
provide any suclr documentation that your client will be able to pay back amounts in excess of what is 
allowed by law I intend to file a motion for a preliminary inju11ction 011 this inue as soon as I can. 

2. I dispute your sequence on this point. I thought my suggestion of McKay reviewing the OA was a 
healthy overture. If he found this document relevant and distributed it to you, you could then assess its 
relevance, and then determine if you wanted to pursue 716's financial records. You then made the 
unilateral decision that you were entitled to all of 7 I 6's financial information. Not only do 1 reiterate 
my objections, but please read the language of your RFP No. 5 and ask yourself if your decision to 
forego an in camera inspection is valid. 

[Jim Gottsteinj lfyou were willing to provide an in camera inspection of all of tire financial information 
reque~·ted, tlraJ would be a different matter. 

3. We spoke broadly regarding emails and not specifically regarding RFP 4 related emails. We provided 
significant material in response to RFP 4. As I previously indicated in I above, we will provide 
additional emails in t\vo weeks. 

[Jim Gottstein[ (~ 
4. Your elaboration upon the basis of you RFP No 6. is a new RFP entirely fro yow· original RFP No. 

6. I wHI re•iow th< b,.;, of yout "''""' Md do 

1

my bo.t to re•p1tod lo duet Im '\ 
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[Jim Gottstein/ I clarified RFP 6. 

5. We provided the material gemrnne to this request and maintain previously asserted objections. 
6. Mischaractcrization. We reviewed the items we documcmed in review of RFP No. 8. I indicated that if 

there were invoices affiliated with some of this material, l would provide that to you. 
{Jim Gottstein/ Please correct me if my it1terpretatiot1 is wro11g that you are not going to provide 
documentation of all of the payments requested. 

I hope this is helpful and that all parties can act in good faith, patiently, and with respect for due process before 
needlessly filing motions to compel. 

Thanks, 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Wednesday, September 30, 2015 2:39 PM 
To: Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Alaska Building, lnc.'s Requests for Production 

Hi Jeff, 

After conferring earlier today this is to confirm where we arc at with respect to the September 3, 2015 
responses by 716 West Fourth Avenue LLC (716 LLC) to Plaintiff's First Request for Production to 716 West 
Fourth Avenue LLC. 

J. 716 LLC will comply with Civil Rule 26(b)(S) within two weeks with respect to all documents 
withheld on grounds of privilege 

2. You indicated that you would provide documents responsive to Request for Production (RFP) No. 5 
regarding the operating agreements, etc., to judge McKay in camera for him to determine if they should 
be provided to Alaska Building, Inc.; however this was contingent on Alaska Building, Jne., dropping 
the other requests pertaining to 716 LLC's financial status, i.e., RFP I pertaining to financing, RFP 2 
pertaining to 716 LLC's financial records, and RFP 3 pertaining to payments to Mr. Acree and Mr. 
Pfeffer and his affiliates,. Since that was not acceptable to Alaska Building, Inc., you indicated you 
would not provide the documents in camera. This has left Alaska Building with having to move to 
compel with respect to RFPs 1-3, 5. 

3. With respect to RFP 4, you will provide the e-mails within two weeks from today. Documents 
withheld on privilege grounds are subject to the agreement to comply with Civil Rule 26(b)(S) within 
two weeks. 716 LLC also objected to RFP 4 on the grounds it was unreasonable, ovcrbroad and unduly 
burdensome in light of various privileges. This makes no sense to me in that I don't see how this 
is related to privileges. 1 don't think it is unreasonable, overbroad or unduly burdensome at all lo ask 
for all documents relating to 716 LLC leasing or potentially leasing space for the Anchorage Legislative 
Information Office upon the expiration of the lease in effect on January I, 2010 and thereafter. This 
leaves a motion to compel with respect to that objection unless you reconsider. 

4. I said I would rework RFP 6 to clarify what is sought. What I am seeking is documents in 716 LLC's 
possession, custody or control, relating to the LIO Lease constituting a lease extension, or, in the words 
of the statute, "extend a real property lease." RFP No. 6, is not directed at the Legislative Affairs 
Agency's consideration of the issue per se, but all documents in 716 LLC's possession relating to the 
LIO Lease extending a real property lease. An example is LAJ\_001295, the May 7, 2013, letter from 

2 
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Mr. Acree to Rep. Hawker proposing to completely renovate the building and renew the lea~e under AS 
36.30.083(a). So, RFP No. 6 would include any documents, including e-mails, that could be considered 
"backup" or justification for the May 7, 2013, letter, to the extent it relates to the LIO Lease extending a 
real property lease. 

5. With respect to RFP 7, I will move to compel any such valuations that you have withheld on the 
grounds that they are confidential and proprietary. 

6. You said 716 LLC would provide the documents responsive to RFP No. 8, pertaining to payments 
under the LIO Lease, those being invoices and checks. This should include the $7.5 million for tenant 
improvements. 

If I have misstated or misinterpreted anything, please let me know. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

From: Jeffrey W. Robinson [mailto:!effrey@anchor(aw.com) 
Sent: Wednesday, September 30, 2015 9:47 AM 
To: James B. Gottsteln 
Subject: RE: E-mails 

Jim: 

I will have the emails to you in two weeks. Does that work? As you know, I had been in trial for several weeks. I am also 
worl<ing on Count II matters. What date to you anticipate responding to our RFP? 
/Jim Gottsteinj I expect to respond on or about the deadline. 

Thank you, 

JWR 

From: James B. Gottstein [mailto:james.b.gottsteln@gottstelnlaw.com) 
Sent: Wednesday, September 30, 201S 9:44 AM 
To: Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: E-mails 

Hi Jeff, 

In addition to the items in my letter, please be prepared to say when the non-privileged e-mails requested will be 
produced. It has been almost a month since you responded, "Searches for internal e-mails not privileged are 
ongoing and this response will be duly supplemented." With respect to claims of privilege, of course, you must 
provide sufficient information to enable my client to challenge the privilege claims. 

James B. Gottstein 

3 
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Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Goltstein@ GottsteinLaw.Com 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: JAN-15-05969 CI 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~) 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF 716'S 
OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL 

ST A TE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of716's Opposition to Oppose Plaintiffs Motion to Compel. 

2. I have personal knowledge of all facts described herein and affirm all 

other facts based on my information and belief. 

( I 0708-101-00300599; I } Page I of3 
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FURTHER YOUR AFFIANT SA YETH NAUGHT. 

Jeffre~~son 
SUBSCRIBED AND SWORN to before me this a I day of October, 2015. 

AFFIDAVIT IN SUPPORT OF 716' s OPPOSITION To PLAINTIFF' s MOTION To COMPEL 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile IX] U.S. Mail on the bl] day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~~ 
Heidi WYCkO 

AFFIDAVIT IN SUPPORT OF 716'S OPPOSITION To PLAINTIFF'S MOTION To COMPEL 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

Filed in the Trial Courts 
STAT" f"C ~' A~VA TIJ1on n1STRICT 

OCT ?. 7 2015 
ClelkOI tile Tnaleourts 

By papufy 

) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~) 
~ l'i 

716'S OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL RESPONSES 
TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION TO 716 WEST 

FOURTH A VENUE, LLC 

Plaintiff the Alaska Building, Inc. ("ABI") has moved to compel responses to 

Plaintiffs First Request for Production to 716 West Fourth Avenue, LLC ("716"). 716 

opposes ABI's motion to compel. For the reasons contained herein, this court should 

deny ABI's motion to compel. 

I. Background 

On August 25, 2015, ABI filed its Second Amended Complaint in this matter, 

focusing solely on the purported illegality of the Legislative Information Office ("LIO") 

lease extension. 1 Plaintiff issued requests for production on August 3, 2015. On 

September 3, 2015, 716 produced a significant amount of material in response to 

Plaintiffs requests. The material is specifically described in 716' s response, attached as 

1 ABI has filed a separate action relating to alleged construction damages. 3AN­
l 5-9785CI. 
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Exhibit A. As promised m the initial production, 716 supplemented its discovery 

production on October 14, 2015. Specifically, 716 produced thousands of pages of 

emails regarding the LIO Project. 716 has communicated to ABI that it is still working 

to produce material to ABI germane to the claims at issue in this case and in fact, an 

additional round of supplemental discovery is being produced to ABI today. 

As discussed below, the majority of the discovery requests 716 objects to 

producing relate to 716' s internal financial operations. ABI filed a motion for 

preliminary injunction in connection with its attempt to obtain this same material. 716's 

opposition to that injunction is being filed with the court today as well. 

I. The financial information sought by Plaintiff is not relevant to any 
legitimate issue in this case 

Under Alaska Civil Rule 26(b )(I), "[p ]arties may obtain discovery regarding any 

matter, not privileged which is relevant to the subject matter involved in the pending 

action .... The information sought need not be admissible at the trial if the information 

sought appears reasonably calculated to lead to the discovery of admissible evidence." 

(emphasis added). The information ABI seeks is not reasonably calculated to lead to 

the discovery of admissible evidence, therefore ABI's Motion to Compel should be 

denied. 

Plaintiff has asserted that the documents pertaining to the "financial condition of 

[the] LLC" are relevant to "716's ability to pay back money it receives under the LIO 

Lease in excess of what is allowed under AS 36.30.083(a)."2 Plaintiff cites Lockwood v. 

2 See Memorandum in Support of Plaintiffs Motion to Compel at 2-3. 
7 l 6'S OPPOSITION TO MOTION TO COMPEL 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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Geico3 for the proposition that the relevancy standard should be so broadly construed at 

the discovery stage to include the financial information it seeks in its motion to compel.4 

First, the disputed discovery material in Lockwood was subject to in camera review, 

both at the trial and appellate levels.5 (716's request for the court to review privileged 

material is addressed infra.) Second, the material sought by Lockwood was actually 

relevant to the bad-faith cause of action. Plaintiff cannot meet this same relevancy 

threshold. 

In Lockwood, the plaintiff was injured in an automobile collision and brought a 

bad-faith tort claim against her insurer, Geico, when Geico refused to make additional 

medical payments outside ofa total settlement of Lockwood's claim.6 The superior 

court denied Lockwood's request to review Geico's training and claims-handling 

manuals. 7 The Alaska Supreme Court reversed after conducting an in camera 

inspection of the manuals and determining that portions of the manual were relevant to 

Lockwood's bad-faith claim because they shed light on Geico's standard practices and 

could lead to admissible evidence as to what a typical investigation entails and whether 

standard procedures were followed in Lockwood's case.8 

Here, ABI's request to access proprietary confidential financial information 

about 716 and its members is in no way relevant to the two remaining issues in this 

3 Lockwood v. Geico, 323 P.3d 691 (Alaska 2014). 
4 See Plaintiff's Memorandum in Support of Motion to Compel at 2. 
5 Lockwood v. Geico, 323 P.3d at 699. 
6 Id. at 692. 
7 Id. 
8 Lockwood v. Geico, 323 P.3d at 699-700. 

716'S OPPOSITION TO MOTION TO COMPEL 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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litigation-whether the lease is an extension and rental rate-nor is it likely to lead to 

admissible evidence. 9 

As to the first claim, Plaintiff has already asserted that whether the LIO Lease 

"extends a real property lease ... is strictly question of law" which needs to be decided 

before the court can focus on "the appropriate remedy." 10 ABI's request for proprietary 

confidential financial information about 716 and its members is in no way relevant to 

this claim, nor is it likely to lead to the discovery of admissible evidence regarding 

whether the lease at issue is an "extension" under AS 36.30.083(a). At this stage, when 

there is no indication that ABI will prevail on its claims, it would be putting the cart 

before the horse to permit ABI to invade the finances of 716 prior to awarding a 

decision on the merits. ABI has specifically chosen not to file a veil piercing claim. 11 

If it had, ABI might be better able to make a straight faced argument that the requested 

material could lead to admissible evidence as to whether 716 was solvent or could pay 

back any purportedly illegally paid rent in the event ABI prevailed. However, as pied, 

ABI has yet to assert any facts supporting its contention that 716's finances are relevant 

to its first claim or that 716 would or could not satisfy any prospective judgment levied 

against it. 

As to the second claim before the court, Plaintiff has claimed that whether the 

rent being paid to 716 under the lease at issue is at least 10 percent below the market 

9 See Amended Complaint, filed by Plaintiff on September 25, 2015. 
10 Memorandum in Support of Plaintiffs Motion for Partial Summary Judgment 

(Not Extension) at 1-2. 
11 See Memorandum in Support of Plaintiffs Motion for Preliminary Injunction 

at5,FN3. 
7 I 6'S OPPOSITION TO MOTION TO COMPEL 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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rental value is "a factual issue."12 Plaintiff has submitted an affidavit from Larry 

Norene, a retired appraiser who was not involved in the actual appraisal of market rent 

value at the time the lease was executed, to suggest that the lease does not comply with 

AS 36.30.0SO(a). 13 Norene disputes the validity of the appraisal relied upon by the 

Agency. 716's private financial information is wholly irrelevant to Norene's analysis or 

any other of Plaintiffs theories on the rental rate. Likewise, ABI has not articulated 

how 716's private finances would be relevant to the claim in general. Therefore, the 

requested material is not only proprietary and privileged, but simply not relevant to the 

causes of action before the Court. Accordingly, the court should deny ABI's motion to 

compel. 

II. 716 has conducted discovery in an above-board manner in 
compliance with the discovery rules. 

Plaintiff has egregiously misrepresented 716's willingness to meaningfully sift 

through potentially discoverable material by asserting that 716 "did not take [ ABI] up 

on [its] offer" to negotiate a protective order. 14 ABI attached to its motion to compel 

the email chain between the parties after counsel for ABI and counsel for 716 met to 

confer on September 30, 2015. 15 Upon review of the emails, it is undisputed that 716 

did in fact offer to provide 716's Operating Agreement to the court for in camera 

12 Memorandum in Support of Plaintiffs Motion for Partial Summary Judgment 
(Not Extension) at 2, FN 1 . 

13 Norene Affidavit, dated 10/2/15, submitted as an attachment to Plaintiffs 
Motion for Preliminary Injunction. 

14 See Id. 
15 See Exhibit 2 Attached to Plaintiffs Motion to Compel. 

716' S OPPOSITION TO MOTION TO COMPEL 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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review. 16 716 stated that if Judge McKay "found this document relevant and distributed 

it to [ABI], [then ABI] could assess its relevance, and then determine if [ABI] wanted to 

pursue 716's financial records." 17 Instead of agreeing to this reasonable request, given 

that 716 · wholeheartedly disputes that 716' s operative finances or structure are 

discoverable, ABI then decided to unilaterally file this motion to compel. ABI, not 716, 

has acted uncooperatively in crafting reasonable safety mechanisms for discovery 

review. 

The trial court has broad discretion in determining the extent of discovery and 

crafting the scope of protective orders. 18 ABI was offered the opportunity to stipulate to 

the court's in camera review of 716's Operating Agreement. 19 716's position, 

nevertheless, remains that if the court finds the Operating Agreement to be discoverable 

to ABI, it must then release the materials to ABI under an appropriately crafted 

protective order designed to protect the confidential and privileged information 

contained within the document. For example, ABI should be prohibited from releasing 

the document to any third party, and ABI should not be permitted to publish the material 

16 See Id. 
17 Id. at 1 of 4. Plaintiffs RFP No. 5 also seeks "all amendments and any other 

agreements pertaining to the operation and/or management of 716 LLC." 716 objects to 
the production of any material other than the current operating agreement as described 
in this op position. 

1 Jones v. Jennings, 788 P.2d 732, 735 (Alaska 1990) . 
19 716 reincorporates its objection to the release of any material to the Plaintiff 

involving accounting/booking records (RFP No., 2); documents pertaining to 
disbursements of payments made to 716 members (RFP No.3); documents of 716's 
personal financial statements (RDP No. 1). As thoroughly detailed in 716's opposition 
to ABI's motion for preliminary injunction, these documents have no relevance to the 
instant action. 
7 I 6 'S OPPOSITION TO MOTION TO COMPEL 
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on its website or distribute the material to media outlets, like it has done in this case or 

as Mr. Gottstein did in the Zyprexa case described herein. 

716's substantial concerns regarding ABl's willingness to abide by any 

protective order or confidentiality agreement imposed by the court are warranted. First, 

ABI has published every document, including all discovery,20 documents referencing 

private affairs of the parties, and settlement negotiations on its website.21 ABI has 

admitted in depositions that it maintains an e-mail "list" of journalists it contacts about 

case developments.22 ABI regularly speaks telephonically with reporters about case 

developments. 23 ABI has actively, and at times inappropriately, chosen to litigate this 

case in a public forum. 

716's concerns are not based on Mr. Gottstein's conduct in this case alone. Mr. 

Gottstein's history of unlawful dissemination of confidential material is troubling. In 

Eli Lilly & Co. v. Gottstein, the Court of Appeals for the Second Circuit upheld the 

federal district court's issuance of a permanent injunction that prohibited Mr. Gottstein 

from further disseminating confidential documents that had been unlawfully disclosed 

by Mr. Gottstein under a protective order during pretrial discovery in a liability suit in 

20 See 10-16-15 Gottstein Depo Transcript at 49-50, attached as Exhibit D. 
21 Emails produced on Plaintiffs website reference, inter alia, counsel's 

paternity leave schedule, and the parties attempt to negotiate a resolution. This 
information should not be publically available. 

22 See Ex. D at 48-49. 
23 See Ex. D at 48-49. 

716' S OPPOSITION TO MOTION TO COMPEL 
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which Eli Lilly Co. had been sued regarding the use of Zypexa, a prescription drug used 

to treat schizophrenia. 24 

The Second Circuit held that Mr. Gottstein had conspired with plaintiffs expert 

to obtain confidential documents through use of sham subpoenas and then unlawfully 

disseminated the drug manufacturer's confidential material to various entities, including 

contacts at the New York Times.25 The Court concluded: 

As he issued the subpoenas, burned DVD copies, forwarded emails and sent 
packages containing the data to associates, Gottstein actively took part in and 
furthered that shared goal [to violate the protective order and to disseminate Eli 
Lilly's confidential information]. Therefore, Gottstein aided and abetted [the 
expert's] violation of the protective order26 

Given Mr. Gottstein's behavior thus far in the litigation, on a matter he views as 

being one of public importance, 7 l 6's concerns regarding the dissemination of 

confidential proprietary information is more than warranted. 

This Opposition has largely focused on ABI's request for financial information 

from 716 and the Operating Agreement. With respect to the production of documents 

sought by Plaintiff outside of716's finances, 716 requests a court hearing for the ABI to 

be able to meaningfully articulate what precisely it is seeking and whether that material 

has in fact already been produced in 7 l 6's voluminous discovery and supplemental 

discovery production efforts to date. (For example, 716 has produced hundreds of 

emails regarding its negotiation of the lease extension at issue in response to RFP No. 

24 Eli Lilly & Co. v. Gottstein, 617 F.3d 186 (2d Cir. 2010); opinion attached as 
Exhibit B. The District Court's order is attached as Exhibit C. 

25 Id. at 195.; See also 10-16-5 depo of Jim Gottstein at 52-53. 
26 Eli Lilly & Co. v. Gottstein, 617 F .3d at 195-196. 
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4.) Moreover, contrary to assertion, privileged documents were listed in a privilege log 

provided to Plaintiff by 716. Plaintiff should also have to make a specific application 

as to why the additional documents Plaintiff requests are relevant to the causes of action 

and/or not validly withheld on privilege/proprietary grounds. For example, 716's 

production in response to RFP No. 127 is responsive to the project's financing. The 

remaining documents sought by plaintiff as part of this request include loan 

application(s) and personal financial statements, neither of which appear to be germane 

to the causes of action at issue. 

Because ABI has asserted that it filed its motion to compel and motion for 

preliminary injunction only because 716 failed to provide it with internal financial 

documents, oral argument addressing these motions should be combined. That joint 

hearing should be deferred, however, until after the court hears the dispositive 

arguments on !aches based on the summary judgment filed by the Agency and joined by 

716. A proposed scheduling order is attached to this motion. 

27 716 produced Northrim Bank terms and conditions letter to Mark Pfeffer, 
dated 9-10-13, Bates-stamped 716-000264 thru 716-000266; 716 - Wells Fargo 
Commitment Letter, dated 11-29-13, Bates-stamped 716-000267 thru 716-000271; 
Everbank - Conditional Commitment Letter, dated 11-14-14, Bates-stamped 716-
000272 thru 716-000278.; Appraisal of 716. West 4th Avenue prepared by Theodore 
Jensen, MAI of Reliant Appraisal for Kim St. John of EverBank, dated December 12, 
2014, Bates-stamped 716-000279 thru 716-000545.; Appraisal of716 West 4th Avenue 
prepared by Theodore Jensen, MAI of Reliant Appraisal for Ms. Deatrice Swazer of 
Northrim Bank dated October 28, 2013, Bates-stamped (note in two parts)-Part One 
716-000546 thru 716-000715 and Part Two 716-000716 thru 716-000881. 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DA TED: _...L..:14'--',.h""-Z..__,_~fl~ By: ____ ~-------
JefTre5f\iiRObinson 
Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certifi_that a copy of the foregoing was served 0 electronically 0 messenger 
0 facsimile J!J U.S. Mail on the~ day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By~~ 
Heidi Wyci<O 
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IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 Civil 
716 WESTFOURTHAVENUELLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

716 WEST FOURTH A VENUE, LLC'S RESPONSES TO ALASKA BUILDING, 
INC.'S FIRST REQUEST FOR PRODUCTION 

COMES NOW, Defendant, 716 West Fourth Avenue ("716 WEST" or 

"Defendant"), by and through counsel, Ashburn & Mason, P.C. and responds to 

Plaintiff's First Request for Production. 

PRELIMINARY STATEMENT 

Discovery in this case is not complete. As discovery proceeds, facts, 

information, evidence, documents, and things may be discovered which are not set forth 

in these responses, but which may be responsive to these discovery requests. The 

following responses are complete based on 716 WEST's current knowledge, 

information and belief. Furthermore, these responses were prepared based on 716 

( 10708-101-00281426;5) Page I of 14 
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WEST's good faith interpretation of the discovery requests and are subject to correction 

for inadvertent errors or omissions, if any. 

716 WEST reserves the right to refer to, conduct discovery with reference to, or 

offer into evidence at the time of hearing, any and all facts, evidence, documents and 

things developed during the course of discovery and hearing preparation, 

notwithstanding references to facts, evidence, documents and things provided herein. 

These responses are given without prejudice to subsequent revision or supplementation, 

including objections, based on any information, evidence and documentation which 

hereinafter may be discovered. 

GENERAL OBJECTIONS 

716 WEST expressly incorporates the following general objections as if set forth 

fully in response to each of the following individual discovery requests addressed in the 

specific objections section below, and any response below is made subject to and 

without waiving these objections: 

1. 716 WEST objects to the discovery requests to the extent they purport to 

impose requirements upon 716 WEST beyond those authorized by Alaska Rules of 

Civil Procedure 26, 33, and 34, and otherwise fail to comport with the Alaska rules. 

2. 716 WEST objects to requests for the production of documents, 

calculations, and analyses that do not exist. Under Alaska Civil Rule 34, parties are 

required to produce documents within their "possession, custody, or control." A 

document is not within a party's "possession, custody, or control" if it does not exist. 

716 WEST FOURTH A VENUE, LLC'S REsPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue. LLC, et. al. 3AN-15-05969Civil 
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3. 716 WEST objects to each and every discovery request insofar as they are 

vague, ambiguous, overly broad, unduly burdensome, or use terms that are subject to 

multiple interpretations but are not properly defined or explained for purposes of these 

discovery requests. 

4. 716 WEST objects to each and every discovery request insofar as they are 

not reasonably calculated to lead to the discovery of admissible evidence and are not 

relevant to the subject matter of this proceeding. 

5. 716 WEST objects to providing information to the extent that it is already 

a matter of public record, or to the extent it is obtainable from other sources that are 

more convenient and less burdensome, or are equally available to the Plaintiff. Plaintiff 

is not entitled to require other parties to gather information that is equally available and 

accessible to it. 

6. 716 WEST objects to each and every discovery request insofar as they 

seek documents or information protected by the attorney-client privilege or the work 

product privilege. Nothing contained in these responses is intended as, or shall in any 

way be deemed, a waiver of any such privilege or protection, or any other applicable 

privilege or doctrine . 

7. 716 WEST objects to the instructions contained in Plaintiff's discovery 

requests. In responding to the requests, 716 WEST will follow the standard discovery 

rules and practices for civil litigation in the Alaska courts. 716 WEST will produce 

716 WEST FOURTH A VENUE, LLC'S Ri;SPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 
Alas/ca Building, Inc. vs. 7 I 6 West Fourth Avenue, LLC, et. al. JAN-I 5-05969Civil 
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non-privileged documents that are within its own possession, custody or control of its 

respective officers, employees, representatives and attorneys. 

8. 716 WEST objects to production of any confidential documents or other 

information that could prejudice the business interests of 716 WEST or of any party that 

may have provided the confidential information to 716 WEST. 

9. 716 WEST objects to the discovery requests insofar as certain requests are 

duplicative of other requests. 716 WEST will not undertake to produce more than one 

copy of any document that may be responsive to more than one request. 

REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 1: 

Please produce all loan applications and other documents relating to financing 

the New LIO Building, including without limitation, all projections and proformas and 

personal financial statements. This includes, without limitation, both interim or 

construction financing, and permanent financing and loans that were consummated and 

loans that were not, if any. 

RESPONSE: 716 objects to this request because it seeks information that is 

confidential and proprietary and seeks information and documents protected by the 

attorney client privilege, work product doctrine, or any other applicable privilege. 

Subject to and without waiver of the foregoing objections, including any and all general 

objections, 716 hereby produces the following documents in addition to other relevant 

documents produced in response to another Request: 

716 WEST FOURlll A VENUE, LLC'S REsPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 
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• Northrim Bank terms and conditions letter to Mark Pfeffer, dated 9-10-13, 

Bates-stamped 716-000264 thru 716-000266. 

• 716 - Wells Fargo Commitment Letter, dated 11-29-13, Bates-stamped 

716-000267 thru 716-000271. 

• Everbank - Conditional Commitment Letter, dated 11-14-14, Bates-

stamped 716-000272 thru 716-000278. 

• Appraisal of 716 West 4th Avenue prepared by Theodore Jensen, MAJ of 

Reliant Appraisal for Kim St. John of EverBank, dated December 12, 

2014, Bates-stamped 716-000279 thru 716-000545. 

• Appraisal of716 West 4th Avenue prepared by Theodore Jensen, MAI of 

Reliant Appraisal for Ms. Deatrice Swazer of Northrim Bank dated 

October 28, 2013, Bates-stamped (note in two parts)-Part One 716-

000546 thru 716-000715 and Part Two 716-000716 thru 716-000881. 

REQUEST FOR PRODUCTION NO. 2: 

Please produce the financial records of 716 LLC, from January l, 2012. If the 

electronic accounting/bookkeeping records are kept in QuickBooks, please provide the 

QuickBooks file or a backup of it and any applicable password. If not, it would be 

preferable for counsel to confer and agree on a reasonably useable form, such as 

whether exporting to Microsoft Excel or Access is a viable option. Otherwise, they 

should be produced in word searchable Acrobat (PDF) format and include without 

limitation (a) all registers (accounts), (b) income statements and balance sheets on an 

716 WEST FOURTII A VENUE, LLC'S REsPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 
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annual basis to the end of 2014, and monthly thereafter, (c) check register, (d) general 

ledger, and ( e) listing of all real property assets. Initially your response is to include the 

time period from January l, 2012 through July 31, 2015, and should be updated 

monthly by the 10th of each month for the prior month. This request does not include 

"backup" documentation, except as specifically requested in the following request. 

RESPONSE: In addition to the general objections set forth above, 716 objects 

to this request because it seeks information that is confidential and proprietary. 716 

further objects to this request because it calls for the production of documents that are 

irrelevant to this action and not reasonably calculated to lead to the discovery of 

admissible evidence in the instant action. 

REOUEST FOR PRODUCTION NO. 3: 

Please produce all documents relating to payments by 716 LLC to Robert Acree; 

Mount Trident, LLC; Mark Pfeffer; Mark E. Pfeffer Alaska Trust 12/28/07; or Pfeffer 

Development, LLC; or any combination thereof . 

RESPONSE: Incorporating all previous objections, 716 objects to this request 

because it seeks information that is confidential and proprietary. 716 further objects to 

this request because it calls for the production of documents that are irrelevant to this 

action and not reasonably calculated to lead to the discovery of admissible evidence. 

REOUEST FOR PRODUCTION NO. 4: 

Please produce all documents, including without limitation, e-mails, relating to 

716 LLC leasing or potentially leasing space to the Legislative Affairs Agency for the 

7 I 6 WEST FOURTil A VENUE, LLC'S REsPONSE TO Pl.AiNTIFF'S FIRST REQUEST FOR PRODUCTION 
Alaska Building. Inc. vs. 71 (i West FoW"th Avenue, UC, el al. 3AN-I 5-05969Civil 
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Anchorage Legislative Information Office upon the expiration of the lease in effect on 

January 1, 2010 and thereafter. This includes all documents pertaining to the LIO 

Lease, including without limitation, negotiation. 

RESPONSE: 716 objects to this request to the extent that it calls for production 

of privileged internal documents. Furthermore, the request for "all documents" relating 

to the expiration of the lease in effect on January 2, 2010 and thereafter is unreasonable, 

overbroad, and unduly burdensome in light of the work product doctrine, and other 

privileges, including attorney-client privilege, protecting such internal documents from 

discovery. The request is also ambiguous as it suggest that the lease entered into 

occurred upon expiration and 716 objects to any legal characterization of the events and 

facts leading up to the execution of the Lease in dispute. Searches for internal e-mails 

not privileged are ongoing and this response will be duly supplemented. Subject to and 

without waiver of the foregoing objections, including any and all general objections, 

716 hereby produces the following documents in addition to other relevant documents 

produced in response to another Request: 

• 2010 Lease Renewal 2, dated 10-11-10, Bates-stamped 716-000882-716-

000887. 

• 20ll Lease Renewal 3, dated 4-13-ll, Bates-stamped 716-000888 thru 

716-000893. 

• 2012-2013 Lease Renewal 4, dated 7-19-12, Bates-stamped 716-000894 

thru 716-000899. 

716 WEST FOURTII A VENUE, LLC'S RESPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 
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• Extension of Lease and Lease Amendment No.3, dated 9-19-13, Bates-

stamped 716-000900 thru 716-001079. 

• Memorandum of Lease - Recorded, dated 10-7-13, Bates-stamped 716-

001080 thru 716-00 I 083. 

• Memorandum of Understanding between 716, the Legislative Affairs 

Agency ("LAA"), and Alaska Housing Finance Corporation ("AHFC") 

dated 2/18/14, Bates-stamped 716-001084 thru 716-001087. 

• LIO Presentation, Bates-stamped 716-001088 thru 716-001103. 

• September 18, 2013 email from Mark Pfeffer to Timothy Lowe, Mike 

Buller and Doc Crouse with Final Budget attached, Bate Stamped 716-

001256 thru 716-001258. 

REQUEST FOR PRODUCTION NO. 5: 

Please produce the operating agreement for 716 LLC, including all amendments 

and any other agreements pertaining to the operation and/or management of716 LLC. 

RESPONSE: Incorporating all previous objections, 716 objects to this request 

because it seeks information that is confidential and proprietary. 716 further objects to 

this request because it calls for the production of documents that are irrelevant to this 

action and not reasonably calculated to lead to the discovery of admissible evidence. 

REQUEST FOR PRODUCTION NO. 6: 

Please produce all documents relating to the LIO Lease complying with the 

requirement in AS 36.30.083(a) that it extend a real property lease. 

716 WEST FOURTH A VENUE, LLC'S RESPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCflON 
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RESPONSE: 716 objects to this response because it is duplicative, and because 

any such documents would be in the possession and control of the LAA and not 716 and 

would thus impose obligations upon 716 greater than those set forth in the Alaska Rules 

of Civil Procedure. 716 further objects, because under AS 36.30.083, the legislative 

council, rather than the landlord, has sole authority to extend real property leases. 

Under AS 36.30.020, the legislative council adopts and publishes procedures to govern 

procurement. Therefore, 716 objects to any implicit legal characterization of the 

procurement process used to enter into this lease. Further, this request is also unduly 

burdensome to the extent it attempts to extend to 716 the scope of internal procurement 

documents that are exclusively within the possession, custody, or control of the LAA. 

REQUEST FOR PRODUCTION NO. 7: 

Please produce all documents relating to opinions, estimates or determinations of 

the market rental value and/or value of the New LIO Building and/or leasing or 

purchasing space for the Anchorage Legislative Information Office from January l, 

2010, except for (a) that certain "Rental Value Appraisal Report Anchorage Legislative 

Information Office," by Waronzof Associates, submitted October 15, 2013, as of June 

1, 2014, a copy of which can be accessed by going to http://bit.ly/lMCkd93, and (b) 

that certain October 10, 2013, Report by the Alaska Housing Finance Corporation on 

the LIO Building Anchorage, Alaska titled "Evaluation of Cost Estimate for Downtown 

Development,", a copy of which can be accessed by going to http://bit.ly/lLV9MeW. 

This request includes communications with any and all persons regarding the market 

716 WEST FoURrn A VENUE, LLC'S REsPONSE TO i'LAINTIFF'S FIRST REQUEST FOR PRooucnoN 
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rent value of the New LIO Building, including without limitation during the planning 

phase and whether or not any opinion regarding the market rental value of the New LIO 

Building was formed or provided. In essence, this request is for all documents relating 

to the value or market rental value relating to leasing space by the Legislative Affairs 

Agency for the Anchorage Legislative Information Office after the expiration of the 

then existing lease. 

RESPONSE: 716 objects to this request because it seeks information that is 

confidential and proprietary. Subject to and without waiver of the foregoing objections, 

including any and all general objections, 716 has already produced, in response to 

Request for Production No. 1, an appraisal of 716 West 4th Avenue prepared by 

Theodore Jensen, MAI of Reliant Appraisal for Kim St.John of EverBank, dated 

December 12, 2014, previously attached as Bates-stamped 716-000279 thru 716-

0005454. 

REQUEST FOR PRODUCTION NO. 8: 

Please produce all document memorializing payments for costs under the LIO 

Lease for what is called renovations. In other words, this request is to obtain all cost 

records for construction of the space under the LIO Lease which the Legislative Affairs 

Agency occupied in January of2015. This includes payments for project management 

to defendant Pfeffer Development, LLC. 

716 WEST FoURrn A VENUE, LLC'S REsPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 
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RESPONSE: 

716 objects to this request because it seeks infonnation that is confidential and 

proprietary and protected by attorney-client privilege, work product doctrine, or any 

other applicable privilege. 716 further objects because this request is not reasonably 

calculated to lead to the discovery of admissible evidence and is not relevant to the 

subject matter of this proceeding. This request is also duplicative of the same request 

Plaintiff made to Pfeffer Development, LLC., the project manager of the LIO Project. It 

is also an objectionable request because it seeks the production of documents related to 

the business activities of third parties not named in Count One. 

Subject to and without waiver of the foregoing objections, including any and all 

general objections, 716 hereby produces the following documents in addition to other 

relevant documents produced in response to another Request: 

• Construction contract between 716 and Criterion General, Inc., including 

construction cost estimate, dated 11-11-13; Bates-stamped 716-00II04 

thru 716-001156. 

• Criterion General Business License, Bate Stamped 716-001157 thru 716-

001159. 

• Criterion Payment and Performance Bond, Bate Stamped 716-001160 thru 

716-001168. 

• Certificate of Liability Insurance, Bate Stamped 716-001169-716-1170; 

716 WEST FOURrn A VENUE, LLC's RliSPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 
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• Certificate of Liability Insurance (Wells Fargo), Bate Stamped 716-

001171. 

• Certificate of Liability Insurance, Bate Stamped 716-001172 thru 716-

1177. 

• Criterion General Builders Risk, Bate Stamped 716-001178 thru 716-

001179. 

• Contractor Qualification Statement, Bate Stamped 716-001180 thru 716-

001186. 

• Change Order #1, Bate Stamped 716-001187 thru 716-001189. 

• Change Order #2, Bate Stamped 716-001190 thru 716-001192. 

• Change Order #3, Bate Stamped 716-001193 thru 716-001195. 

• Change Order #4, Bate Stamped 716-001196 thru 716-001207. 

• Certificate of Insurance, Bate Stamped 716-001208-716-001209. 

• LIO Change Order dated 12/30/14, Bate Stamped 716-001210 thru 716-

001221. 

• Kpb Subcontract, Bate Stamped 716-001222 thru 716-001255. 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: 
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Eli Lilly & Co. v. Gottstein, 617 F.3d 186 (2010) 

!" KeyCite Yellow Flag . Negative Treatment 
Distinguished by Goodman v. Genworth Financial Wealth 
Management, E.D.N.Y .• January 24, 2012 

617 F.3d 186 
United States Court of Appeals, 

Second Circuit. 

ELI LILLY & CO., Movant-Appellee, 
v. 

James B. GOTISTEIN, Respondent-Appellant, 
Vera Sharav, Alliance for Human Research 

Protection, John Doe, David S. Egilman, Laura 
Ziegler, Mindfreedom International, Judi 

Chamberlin, Robert Whitaker, Terri Gottstein, 
Jeny Winchester, Dr. Peter Breggin, Dr. Grace 

Jackson, Dr. David Cohen, Bruce Whittington, Dr. 
Stephen Kruszewski, Will Hall, David Oaks And 

Eric Whalen, Respondents. 

Docket No. 07-1107-cv. I Argued: Feb. 2, 2010. I 
Decided: Aug. 12, 2010. 

Synopsis 
Background: Multidistrict products liability action was 
brought against manufacturer of prescription drug used to 
treat schizophrenia. Following settlement, manufacturer 
sought permanent injunction to prevent third-party 
attorney from further disseminating confidential 
documents disclosed by manufacturer during pretrial 
discovery. The United States District Court for the 
Eastern District of New York, Weinstein, J., 474 
F .Supp.2d 385, granted manufacturer's motion, and 
attorney appealed. 

Holdings: The Court of Appeals, Richard D. Cudahy, 
Circuit Judge, held that: 

Pl evidence was sufficient to establish, on motion for 
permanent injunction, that non-party attorney aided and 
abetted plaintiff's expert in violating protective order; 

121 permanent injunction did not violate rule governing 
enforcement of protective orders; 

131 district court had jurisdiction to enjoin non-party 
attorney from further disseminating confidential 
documents; and 

141 documents disseminated by attorney contained 

information that could be subject to protective order. 

Affirmed. 

West Headnotes (8) 

111 

121 

Federal Courts 
..,Injunction 

Court of Appeals reviews district court's factual 
conclusions in support of issuing permanent 
injunction for abuse of discretion, which may be 
found where the court, in issuing the injunction, 
relied on clearly erroneous findings of fact or an 
error off aw. 

I Cases that cite this headnote 

Federal Civil Procedure 
... Protective orders 

Evidence was sufficient to establish, on motion 
to permanently enjoin non-party attorney's 
dissemination of documents produced by drug 
manufacturer in multidistrict products liability 
action, that attorney aided and abetted plaintiff's 
expert in violating protective order issued in that 
action; expert contacted attorney to explain that 
he possessed secret documents regarding drug 
that were under protective order, attorney 
understood that expert wanted to disseminate 
documents to public but would not produce 
documents without subpoena, attorney used 
unrelated case of state guardianship to generate 
subpoena to obtain confidential documents, and 
attorney strategized with expert on how best to 
facilitate dissemination of documents in manner 
ostensibly consistent with protective order to 
which expert was bound as a signatory. 

2 Cases that cite this headnote 
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(3( 

(4( 

(SI 

Federal Civil Procedure 
..,Protective orders 

Evidence was sufficient to establish, on motion 
to permanently enjoin non-party attorney's 
dissemination of documents produced by drug 
manufacturer in multidistrict products liability 
action, that attorney issued sham subpoenas in 
state guardianship case to obtain and 
disseminate confidential documents disclosed 
under protective order during pretrial discovery 
in the action; attorney intervened in state case 
and issued subpoenas for disclosure of 
confidential documents related to drug despite 
having no evidence that drug was relevant to 
case in which he had intervened, upon receipt of 
documents, attorney quickly disseminated 
documents without reviewing them or applying 
them to case in which he intervened, and 
subpoena issued through state court was without 
legal force in state it was served. 

I Cases that cite this headnote 

Witnesses 
.,_Subpoena duces tecum 

Causing a subpoena to be served, with notice 
that compliance with it by the complicit 
recipient would violate a court's lawful order, 
cannot be characterized as "legitimate," even if 
the improperly obtained documents might 
otherwise be useful had they been obtained 
appropriately. 

I Cases that cite this headnote 

Federal Civil Procedure 
.,_Protective orders 
Injunction 
... Disclosure or use of trade secrets or 
confidential information 

Permanent injunction prohibiting non-party 

(6( 

(7( 

attorney from further disseminating confidential 
documents, consisting mainly of trade secrets 
and confidential commercial information, 
disclosed under protective order during pretrial 
discovery in multidistrict products liability 
action against manufacturer of drug used to treat 
schizophrenia did not violate rule governing 
enforcement of protective orders, since 
injunction did not purport to bind attorney to 
provisions of protective order, and injunction 
merely enjoined attorney rrom further 
disseminating confidential documents and 
required attorney to return any such documents 
and copies still in his possession. Fed.Rules 
Civ.Proc.Rules 26(c), 65, 28 U.S.C.A. 

3 Cases that cite this headnote 

Federal Civil Procedure 
...Protective orders 

Substantive provisions of protective order, 
which facilitated litigants' sharing of 
confidential discovery in multidistrict products 
liability action against manufacturer of 
prescription drug used to treat schizophrenia, 
were sufficiently detailed, even if order failed to 
provide nonparties with specific and detailed 
description of the acts required or prohibited, 
since protective order did not need to dictate 
boundaries of permissible behavior by 
non-signatories to order, and non-signatories 
could only be enjoined if their actions amounted 
to aiding and abetting violation of order by 
person who was privy to it. 

Cases that cite this headnote 

Injunction 
... Aiding, abetting, or encouraging 

District court had jurisdiction to permanently 
enJOm non-party attorney from further 
disseminating confidential documents that were 
subject to protective order in multidistrict 
products liability case against manufacturer of 
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prescnptlon drug used to treat schizophrenia, 
which he obtained from plaintiff's expert 
witness through use of allegedly sham 
subpoenas in state guardianship proceeding, 
since attorney and expert shared common plan 
to violate protective order in products liability 
case and to disseminate drug manufacturer's 
confidential material. Fed.Rules Civ.Proc.Rules 
26(c), 65, 28 U.S.C.A. 

2 Cases that cite this headnote 

1s1 Federal Civil Procedure 
.. Protective orders 
Privileged Communications and 
Confidentiality 
.. Trade secrets; commercial.information 

Confidential documents disseminated by 
attorney and his co-conspirators, in multidistrict 
products liability action against manufacturer of 
drug used to treat schizophrenia, contained 
information that could be subject to protective 
order, since documents consisted entirely of 
materials exchanged by parties in discovery 
phase of litigation, publication of documents 
would be annoying, embarrassing, oppressive, 
and burdensome to manufacturer, and 
documents consisted mainly of trade secrets and 
confidential commercial information. Fed.Rules 
Civ.Proc.Rule 26, 28 U.S.C.A. 

Cases that cite this headnote 

Attorneys and Law Firms 

*188 Steven Brock (Leslie R. Bennett, Berkman, Henoch, 
Peterson & Peddy, P.C., Garden City, NY, D. John 
McKay, Anchorage *189 AK, on the brief), Berkman, 
Henoch, Peterson & Peddy, P.C., Garden City, NY. 

Nina M. Gussack, (Sean P. Fahey, Paul V. Avelar, Pepper 
Hamilton, LLP, Philadelphia, PA, Samuel J. Abate Jr., 
Pepper Hamilton LLP, New York, NY, on the brief), 
Pepper Hamilton, LLP, Philadelphia, PA. 

CALABRESI, RAGGI, and CUDAHY,' Circuit Judges. 

Opinion 

RICHARD D. CUDAHY, Circuit Judge: 

The present appeal arises from the flouting of a protective 
order entered in high-stakes litigation concerning Eli Lilly 
Co.'s anti-psychotic drug, Zyprexa. David S. Egilman, a 
plaintiff's expert witness and signatory to the protective 
order, received confidential documents produced by Eli 
Lilly. Finding much to dislike in the content of those 
documents, Egilman wished to distribute them to the 
media. Not wanting to release the documents to the public 
in a manner brazenly in disregard of the protective order, 
he needed a suitably minded individual to act as his 
partner and to subpoena those documents. Egilman 
contacted New York Times reporter Alex Berenson, who 
put him in touch with Alaska attorney and mental-health 
advocate James B. Gottstein, who readily agreed to help . 
Gottstein, who was not a signatory to the protective order, 
intervened in an unrelated Alaskan guardianship case, 
which he used to generate subpoenas purporting to require 
Egilman to produce all documents in his possession 
pertaining to Zyprexa. Failing to abide by the terms of the 
protective order, Egilman distributed a large volume of 
documents to Gottstein, who in tum copied and forwarded 
them to a variety of other interested parties. The next day, 
the Times began a series of front-page articles based on 
the information contained in those documents. 

Understandably alarmed, Eli Lilly applied for and 
received a series of orders culminating in an injunction, 
which barred Gottstein from disseminating the documents 
and required their return. In re Zyprexa Injunction, 474 
F.Supp.2d 385 (E.D.N.Y.2007). Gottstein now appeals 
that injunction, claiming that the district court erred in 
finding that his issuing subpoenas was part of a sham 
proceeding, that he aided and abetted the violation of the 
protective order, that the documents at issue were 
confidential, that the court could bind him under the 
protective order and that the court possessed personal 
jurisdiction to issue the injunction against him. We affirm 
the judgment of the district court in all respects. 

BACKGROUND 

Approximately twenty-million schizophrenia patients 
have taken the anti-psychotic drug Zyprexa, which some 
allege has produced negative side effects purportedly 
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known to, but not disclosed by, the drug's manufacturer, 
Eli Lilly Co. Some 30,000 lawsuits ensued, which were 
consolidated pursuant to 28 U.S.C. § 1407 and assigned to 
the Honorable Jack B. Weinstein of the United States 
District Court for the Eastern District of New York. In re 
Zyprexa Prods. liab. litig., 314 F.Supp.2d 1380 
(J.P.M.L.2004). That court entered a protective order, 
Case Management Order 3 (CM0-3), which facilitated 
litigants' sharing of confidential discovery. In re Zyprexa 
Prods. liab. litig., No. 04-MD-1596, 2004 WL 3520247 
(E.D.N.Y. Aug. 9, 2004). Among other things, CM0-3 
allowed attorneys to share *190 confidential documents 
with experts, required experts to sign an "Endorsement of 
Protective Order" and provided a mechanism to dispute 
whether a document marked confidential had been 
correctly designated. The protective order contemplated 
another court's subpoenaing produced materials, but 
required that the designee of the subpoena notify the 
producing party in writing prior to the production of 
confidential materials and allow it a reasonable 
opportunity to object. 

At some point during the litigation, one of the plaintiffs' 
firms, The Lanier Law Firm, retained Dr. David Egilman 
as a potential expert witness. Having first attempted to 
modify it, Egilman signed the Endorsement of Protective 
Order. 1 The firm sent myriad documents produced by Eli 
Lilly to Egilman so that he could begin preparing his 
expert testimony. Egilman ultimately received some 
half-a-million documents and became quite determined to 
share their contents with the media. He contacted New 
York Times reporter Alex Berenson and explained his 
interest. Egilman understood that he was subject to 
CM0-3, however, and thus required an accomplice to 
subpoena the documents. Berenson put Egilman in touch 
with James B. Gottstein for that very purpose. 

Gottstein is an Alaskan attorney and an advocate for 
patients' rights. After talking to Egilman about Eli Lilly's 
confidential documents and their mutual desire to see 
those materials disseminated to the public, Gottstein 
intervened in an unrelated case in which the Alaskan 
Office of Public Advocacy had been granted guardianship 
and the right to make treatment decisions for a patient, 
William Bigley. At that time, Gottstein had no idea if the 
patient had taken Zyprexa or if the state would use 
Zyprexa in its treatment of the patient. Yet within hours 
of intervening, he issued a subpoena that purported to 
compel Egilman to produce all documents in his 
possession relating to that particular drug. Despite being 
addressed to Egilman in Massachusetts, however, the 
subpoena issued from the Superior Court for the State of 
Alaska Gottstein placed the request for documents 

pertammg to Zyprexa in the middle of requests for 
documents relating to 14 other drugs, none of which he 
expected Egilman to possess. The subpoena, issued on 
December 6, 2006, called for production of the material 
by December 20. 

In an effort to comply, however perfunctorily, with 
CM0-3, Egilman faxed a note and copy of the subpoena 
to Eli Lilly's corporate general counsel. He did not, 
however, inform the firm that retained him of the 
subpoena; nor did he apprise Eli Lilly's litigation counsel. 
Nevertheless, the fax was routed internally and, on 
December 13, the Lanier Law Firm told Egilman not to 
produce any documents until Eli Lilly's planned motion 
to quash the subpoena had been ruled upon in the Alaskan 
court. Unbeknownst to Lanier and Eli Lilly, however, 
Egilman had already begun to distribute a plethora of 
documents to Gottstein the day before. 

This clandestine production of Eli Lilly's documents 
resulted from Gottstein 's . having served an amended 
subpoena on December 11, which called for the 
production of the documents prior to the date and time set 
for the deposition. This subpoena, *191 again purporting 
to bind Egilman in Massachusetts, also issued from the 
Superior Court for the State of Alaska. In violation of the 
protective order, Egilman informed no one of this second 
subpoena and began transmitting documents 
electronically to Gottstein on December 12. Gottstein 
immediately disseminated the documents to a number of 
associates. 

Realizing the magnitude of the information breach, Eli 
Lilly took the matter to the Special Master for Discovery, 
Peter H. Woodin, who ordered Gottstein and Egilman to 
return all material immediately. Gottstein refused to 
acknowledge the Special Master's authority over him, so 
Eli Lilly took the matter up with Magistrate Judge Roanne 
L. Mann, who determined that Gottstein had aided and 
abetted a breach of CM0-3. Eli Lilly then took the matter 
to District Judge Brian M. Cogan, who was sitting as a 
miscellaneous-duty judge and who issued a temporary 
injunction. The MDL court extended Judge Cogan's 
injunction pending a full hearing on the matter, which it 
conducted on January 16 and 17, 2007. The MDL court 
issued an injunction on February 13, from which 
Gottstein now appeals. 

DISCUSSION 
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I. The district court did not abuse its discretion when 
it characterized the Alaskan subpoenas as a "sham" 
and found that Gottstein aided and abetted Egilman's 
violation of the protective order 
1' 1 Gottstein challenges the district court's factual 
detennination that the subpoenas he caused to be served 
on Egilman were a "pretense." He also contests the 
district court's closely related finding that he aided and 
abetted the violation of CM0-3.' We review such factual 
conclusions for abuse of discretion, "which may be found 
where the Court, in issuing the injunction, relied on 
clearly erroneous findings of fact or an error of law." 
Knox v. Salinas, 193 F.3d 123, 129 (2d Cir.1999); see 
also In re Complain/ of Messina, 574 F.3d 119, 128 (2d 
Cir.2009) (holding that we will overturn the factual 
findings of the district court only where we have a 
"definite and finn conviction that a mistake has been 
committed") (internal quotation marks omitted). 

1' 1 The district court's finding that Gottstein conspired 
with Egilman to violate CM0-3 is amply supported by 
the record. Egilman called Gottstein on November 28, 
2006, explaining that he possessed secret Zyprexa 
documents produced through litigation and that they 
"contained some alarming things in them." He infonned 
Gottstein that the documents were under a protective 
order.' Understanding that Egilman would not produce the 
Zyprexa documents except pursuant to a subpoena, 
Gottstein needed to find an appropriate case as a vehicle 
with which to generate one. Gottstein obtained Egilman's 
contact infonnation for the subpoena, as well as the 
latter's email and phone number. Egilman knew that 
Gottstein intended to distribute the Zyprexa documents 
when he obtained them. 

* 192 There is therefore no question that Gottstein and 
Egilman were in close contact with one another and 
strategized how best to facilitate the dissemination of 
documents protected by CM0-3. The subpoenas served 
on Egilman merely fonnalized and facilitated what had 
already been agreed to. They both understood that issuing 
a subpoena was a necessary ploy for achieving that 
distribution in a fashion ostensibly consistent with the 
protective order to which Egilman was bound as a 
signatory. It is therefore unsurprising that the manner in 
which Egilman and Gottstein responded to the subpoenas 
and caused them to issue, respectively, was designed to 
delay Eli Lilly's learning of them and taking action to 
prevent production. Neither Gottstein nor Egilman 
infonned Eli Lilly's litigation counsel or the Lanier Law 
Finn of the first subpoena-actions that both knew would 
have resulted in Eli Lilly's learning of the subpoena's 
existence promptly. Nor did either of Gottstein and 

Egilman infonn anyone else of the second, secret 
subpoena, which called for earlier production. They 
hindered Eli Lilly's recognizing the purpose of the 
subpoenas by burying the request for Zyprexa documents 
in the middle of requests for documents for some 14 other 
drugs. This is all strong evidence of Gottstein and 
Egilman 's acting in concert. 

131 Further evidence of the subpoena's being a sham 
abounds, and this similarly evidences the fact of concert 
between Egilman and Gottstein. When introduced to 
Egilman through Berenson, Gottstein wasted no time in 
planning an end run around the protective order. He 
searched for, found and then intervened in a case of state 
guardianship that was wholly unrelated the Zyprexa 
litigation. Gottstein admitted that he had no evidence at 
the time of causing the subpoenas to be served on 
Egilman that Zyprexa was relevant to the case in which he 
had intervened. On receipt of the material, Gottstein 
quickly disseminated it to a list of recipients without even 
reviewing it or applying it to his Alaskan patient's case. It 
bears noting, too, that the subpoenas duces /ecum issued 
through the Alaskan state court were presumably without 
legal force in Massachusetts, where Egilman resided and 
was served.' This further supports the district court's 
deterrnination that the subpoenas were a sham. 

In sum, the record is unequivocal that Gottstein schemed 
with Egilman to bypass the protective order and, in fact, 
aided and abetted the latter's violation of the same. It is 
equally clear that the subpoenas issued to Egilman were 
part of a sham proceeding. The district court did not err, 
let alone clearly err, in so finding. 

•193 Faced with these clear facts, Gottstein is forced to 
resort to a variety of unavailing assertions. First he 
contends that, because at least one of his two purposes 
was supposedly proper, the district court erred in 
characterizing the subpoenas as a pretense. He relies on 
Sussman v. Bank of Israel, 56 F.3d 450, 459 (2d Cir.1995) 
and focuses on that court's holding that a party "should 
not be penalized for or deterred from seeking warranted 
judicial relief merely because one of his multiple purposes 
in seeking that relief may have been improper." Id at 459. 
Of course, Sussman was concerned with the distinct issue 
of a plaintiff's being subject to Fed.R.Civ.P. 11 sanctions 
for filing a nonfrivolous complaint pursuant to an 
improper purpose. Id But even putting this distinction 
aside, Gottstein 's reliance on Sussman necessarily 
flounders on the fact that he is incapable of demonstrating 
that any of his purposes in subpoenaing and disseminating 
Eli Lilly's confidential documents was proper. 
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1•1 Gonstein asserts that his "dual purposes" were "to 
obtain evidence for use in Bigley's case and other future 
cases, and [to] make evidence of suppressed hazards or 
illegal marketing or other evidence of Zyprexa hazards 
and Lilly [sic] misconduct known to the public." 
However, the qualitative nature of a "purpose" cannot be 
divorced from the manner in which it is pursued. Even if 
we were to assume that either of his proffered goals in 
subpoenaing Egilman were otherwise legitimate, the fact 
of his aiding and abetting the violation of a lawful 
protective order to achieve that end precludes our finding 
a proper purpose. Gottstein appears to focus on the 
discrete act of his causing the two subpoenas to issue, 
essentially asking that we consider those actions divorced 
from the larger context of which they were a part. Yet we 
have already determined that the district court was on 
firm ground in finding that Gottstein 's actions-including 
his serving Egilman with the two subpoenas-aided and 
abetted Egilman's violation of the protective order. 
Causing a subpoena to be served, with notice that 
compliance with it by the complicit recipient would 
violate a court's lawful order, cannot be characterized as 
"legitimate," even if the improperly obtained documents 
might otherwise be useful had they been obtained 
appropriately. Ultimately, Gonstein's nebulous assertion 
that the subpoenas were somehow "grounded in law and 
fact" does not legitimize the manner in which they were 
employed to facilitate the violation of a court's order; nor 
does it take away from their being part of a sham 
proceeding. 

Gottstein 's second argument is no more fruitful. He 
submits that he acted independently as a lawyer in the 
interests of his client, which, he contends, precludes any 
finding that he aided and abetted Egilman 's violation of 
the protective order. To support this conclusion, Gottstein 
focuses on Regal Knitwear Co. v. NLRB, 324 U.S. 9, 65 
S.Ct. 478, 89 L.Ed. 661 ( 1945), for the proposition that a 
nonparty who "act[s] independently" of a party found in 
violation of a court order cannot be an aider and abettor if 
the nonparty's actions were based on a "genuinely 
independent interest." Gottstein contends that he had an 
interest in the documents that was independent of 
Egilman's. Of course, the record does not support a 
finding that Gonstein acted independently of Egilman, 
which is the end of the matter. Aiding and abetting a party 
is not acting independently, as Gottstein himself admits. 
We would also point to our prior decision in N. Y Stale 
Nat'/ Org. for Women v. Terry, where we held that a 
court's inquiry into the fact of aiding and abetting is 
"directed to the actuality of concert or participation, 
without regard to the motives that prompt the concert or 
participation." 961 F .2d 390, 397 (2d Cir.1992), vacated 

on other *194 grounds sub nom., Pearson v. Planned 
Parenthood Margaret Sanger Clinic (Manhallan), 507 
U.S. 901, 113 S.ct. 1233, 122 L.Ed.2d 640 (1993). 

Ultimately, the district court's finding that Gottstein acted 
in concert with Egilman to release the confidential 
material, and related determination that Gonstein aided 
and abetted Egilman's violation of CM0-3, seem to us 
the only reasonable conclusions in light of the facts in the 
record. The district court certainly did not abuse its 
discretion in so finding. 

II. Gottstein's challenges to the protective order fail 
151 Gottstein challenges the protective order on a number 
of grounds, all of which fail. He asserts first that the 
"district court erred by assuming 'inherent authority' to 
use its power to enforce injunctions under Rule 65(d) to 
enforce a protective order under Rule 26(c) instead." We 
reject this argument by virtue of the obvious fact that the 
district court did not enforce CM0-3 against 
Gottstein-an order to which Gottstein was not privy. 
Gottstein seems to miss the fact that the injunction against 
which he appeals merely "enjoined him from further 
disseminating" the "documents produced by Eli Lilly and 
Company subject to CM0-3" and required him 
"forthwith [to] return any such documents and copies still 
in his ... possession .... " In re Zyprexa Injunction, 4 74 
F.Supp.2d at 430. It did not purport to bind Gottstein to 
the provisions of the protective order. Id at passim. Thus, 
Gottstein's assertion that the court "enforce[d] a 
protective order under Rule 26(c)" against him is wholly 
mistaken. Nor, as Gottstein contends, did the court 
impose aiding-and-abetting "liability." The district court 
made this abundantly clear, observing that "this is not a 
contempt proceeding, and the court is not now punishing 
anyone for any alleged violation of court orders. Rather, 
this proceeding seeks to prevent irreparable harm to Lilly 
by enjoining those persons whose actions threaten such 
harm." Id at 426. 

161 Gottstein next argues that the substantive provisions of 
the protective order were insufficiently detailed, since 
they did not delineate the acts sought to be restrained and 
failed "to provide nonparties with a specific and detailed 
description of the acts required or prohibited." These 
contentions are unavailing. First, it is unclear why a 
protective order would seek to dictate the boundaries of 
permissible behavior by non-signatories. Such individuals 
can only be enjoined when their actions amount to aiding 
and abetting a violation of the order by a person who is 
privy to it. In that sense, Gottstein's objection to the 
order's supposed lack of specificity as to appropriate 
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third-party conduct collapses into his argument that the 
order's existing provisions are impermissibly vague. He 
argues on this latter ground that the order's requirement 
that parties be given a "reasonable opportunity" to object 
before any disclosure is effected is "too vague to be 
enforced." Gottstein's contention is border-line 
disingenuous, however, in light of his election not to read 
the protective order before aiding and abetting its 
violation. In any event, the challenged phrasing, familiar 
from other contexts, see, e.g., Fed.R.Civ.P. I 2(d); 
Fed.R.Crim.P. 5(d)(2), 6(e)(3)(G), 32.l(c)(2)(C), hardly 
constitutes abuse of what the district court accurately 
described as its "broad discretion to tailor protective 
orders to the circumstances of a particular litigation." In 
re Zyprexa Injunction, 474 F.Supp.2d at 413. 

III. Gottstein submitted himself to the personal 
jurisdiction of the Eastern District of New York when 
he aided and abetted a violation of the court's order 
171 Gottstein makes a further argument. He contends that 
the district court *195 lacked jurisdiction to enjoin a 
nonparty who aided and abetted the violation of a 
protective order. 

It is of course true that courts cannot enjoin the entire 
universe of potential violators of its orders. In Regal 
Knitwear, the Supreme Court held that those who are 
acting independently of the enjoined party and whose own 
rights have not been adjudged cannot be bound by an 
injunction. 324 U.S. at 13-14, 65 S.Ct. 478. Yet, third 
parties "who are in active concert or participation" with 
the parties, their officers, agents, servants, employees or 
attorneys, can be enjoined. Fed.R.Civ.P. 65(d)(2). This 
language gives force to injunctions and prevents parties 
from violating them by proxy. "[D]efendants may not 
nullify a decree by carrying out prohibited acts through 
aiders and abettors, although they were not parties to the 
original proceeding." Regal Knitwear, 324 U.S. at 14, 65 
S.Ct. 478. 

While the instant case deals with an injunction, it is an 
injunction founded on a nonparty's aiding and abetting 
the violation of a protective order. Thus, we must 
consider whether aiding and abetting the breach of such 
an order gives the issuing court jurisdiction over the 
nonparty aider and abettor to enjoin him from continuing 
those actions. 

Gottstein contends that we should adopt a rule saying that 
district courts have jurisdiction only over parties and 
signatories to their discovery orders, such that courts are 

and abet the violation of those orders. In support of his 
argument, Gottstein distinguishes orders created under 
Rule 26(c) from Rule 65 injunctions and points out that, 
while Rule 65 textually allows third-party aiders and 
abettors to be enjoined, Rule 26 does not. 

His argument fails for multiple reasons. First, Rule 26 
neither provides nor suggests that courts lack the power to 
enjoin nonparties or nonsignatories who aid and abet the 
violation of their discovery orders. Second, relevant case 
law is against Gottstein's position. See, e.g., 
Waffenschmidt v. MacKay, 763 F.2d 711, 714 (5th 
Cir.1985) ("Nonparties who reside outside the territorial 
jurisdiction of a district court may be subject to that 
court's jurisdiction if, with actual notice of the court's 
order, they actively aid and abet a party in violating that 
order."). Third, a protective order might be thought of as a 
form of injunction in this particular setting, in which case 
reading Rules 26 and 65 together would obviously 
foreclose Gottstein's argument. See, e.g., Poliquin v. 
Garden Way, Inc., 989 F.2d 527, 535 (1st Cir.1993) ("[A] 
protective order, like any ongoing injunction, is always 
subject to the inherent power of the district court .... "). 
Fourth, if taken to its logical conclusion, Gottstein's 
proposed rule would render protective orders little more 
than liability-generating documents. If courts cannot bind 
third parties who aid and abet the violation of their 
protective orders, then any party, agent, attorney or expert 
who comes into possession of material he wanted to use 
against the producing party could simply disseminate the 
information quickly, then deal with the damages issue 
after the fact. We understand that the threat of a sizable 
damages award may deter this action in some cases, but 
Gottstein's proposed rule would eviscerate courts' ability 
to manage discovery and, hence, litigation. 

Egilman and Gottstein shared the common plan to violate 
CM0-3 and to disseminate Eli Lilly's confidential 
material. This is the only reason Egilman sought 
Gottstein's involvement and is also clearly the reason that 
Gottstein intervened in the Alaska case and generated the 
subpoenas. As he issued the subpoenas, burned DVD 
•I 96 copies, forwarded emails and sent packages 
containing the data to associates, Gottstein actively took 
part in and furthered that shared goal. Therefore, Gottstein 
aided and abetted Egilman's violation of the protective 
order. The resulting injunction is a perfectly appropriate 
device to foreclose further dissemination of the 
confidential documents produced under the protective 
order. 

powerless to enjoin the actions of other entities that aid IV. The district court did not clearly err in finding 
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that the documents distributed by Gottstein and his 
conspirators included a substantial number that were 
confidential 
1s1 The district court "examined a sampling of the 
documents distributed by the conspirators," concluded 
that "[a]mong them [were] a substantial number whose 
publication would be annoying, embarrassing, oppressive, 
and burdensome to Lilly" and further observed that "they 
reveal trade secrets, confidential preliminary research, 
development ideas, commercial information, product 
planning, and employee training techniques." In re 
Zyprexa Injunction, 474 F.Supp.2d at 404. The district 
court did not clearly err in reaching this conclusion. 

Gottstein contends that the documents he transmitted 
were not confidential, as evidenced by a variety of 
subsequent developments outside the record on appeal. 
This argument is not properly before us and should be 
raised in front of the district court in the first instance. See 
Korn v. Franchard Corp., 456 F.2d 1206, 1208 (2d 
Cir.1972) (observing that "where circumstances have 
changed between the ruling below and the decision on 
appeal, the preferred procedure is to remand to give the 
district court an opportunity to pass on the changed 
circumstances"). Gottstein also devotes considerable 
pages to arguing that Eli Lilly's mass designation of 
documents as confidential violated CM0-3 because such 
designation was not made in good faith. He 
unconvincingly attempts to bolster this conclusory 
assertion by arguing for "[t]he inference that one of 
Lilly's motivations for over-designation of documents as 
confidential under CM0-3 was to avoid civil and 
criminal liability." His argument is in any event 
misguided, since the question whether Eli Lilly 
designated its produced documents in good faith is 
distinct from the question whether those subject to the 
protective order were free to ignore it. If Egilman or 
Gottstein believed that particular documents were 
improperly designated as confidential, then the proper 
procedure was for either of them to avail himself of the 
procedure envisioned by CM0-3 for declassifying such 

Footnotes 

documents. What Gottstein was not entitled to do was to 
aid and abet Egilman's violation of the protective order 
on the ground that that order had been improperly entered. 
See In re Criminal Conlempl Proceedings, 329 F .3d 131, 
138 (2d Cir.2003) (observing that "it is well settled that 
persons subject to an injunctive order ... are expected to 
obey that decree until it is modified or reversed, even if 
they have proper grounds to object to the order") (internal 
quotation marks omitted). 

V. The motions for judicial notice and to strike are 
denied 
Gottstein moves for us to take judicial notice of materials 
not presented below. Eli Lilly moves in response to strike 
those portions of Gottstein's brief referencing 
extra-record materials. We decline to take judicial notice 
of those materials and so deny Gottstein 's motion for 
judicial notice and also deny Eli Lilly's motion to strike 
on the ground of mootness. In light of our foregoing 
discussion, however, it should be clear that our granting 
Gottstein's *197 motion would not change our analysis; 
nor would it affect the result we reach. 

CONCLUSION 

For the foregoing reasons, Gottstein's motion for judicial 
notice is DENIED, Eli Lilly's motion to strike is DENIED 
as moot and the judgment of the district court is 
AFFIRMED. 

All Citations 

617 F.3d 186 

Circuit Judge Richard D. Cudahy of the United States Court of Appeals for the Seventh Circuit, sitting by designation. 

2 

Egilman first attempted to make significant modifications to the Endorsement of Protective Order, but the retaining firm 
quickly insisted that that was out of the question. They allowed, though, that he could follow the agreement not to 
disclose confidential materials with the written-in line "unless this conflicts with any other sworn statements." This 
modification, while portending the later mass disclosure of confidential material, is not relevant to the present appeal. 

It is clear that Egilman violated the protective order by failing to inform Eli Lilly of the second subpoena, which required 
an earlier production date. See In re Zyprexa Injunction, 474 F.Supp.2d at 395. Egilman would also appear to have 
contravened CM0-3 by failing to provide Eli Lilly with a reasonable opportunity to object to production with respect to 
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3 

4 

the first subpoena. 

As he testified, Gottstein understood Egilman's reluctance to send him a copy of the order as an effort to avoid his later 
being charged with knowledge of its contents. Gottstein did not try to convince Egilman to provide him with a copy of 
CM0-3. 

See, e.g., U.S. Catholic Conference v. Abortion Rights Mobilization, Inc., 467 U.S. 72, 76, 106 S.Ct. 2266, 101 L.Ed.2d 
69 (1966) (holding that "the subpoena power of a court cannot be more extensive than its jurisdiction"); Houston Bus. 
Journal, Inc. v. Office of Comptroller of Currency, 66 F.3d 1206, 1213 (D.C.Cir.1996) ("In general, a state-court litigant 
seeking to compel a non-party to produce documents must use the state court's subpoena power or, if the nonparty is 
beyond the jurisdiction of such court, use whatever procedures another state may provide."); Jaynes v. Jaynes, 496 
F.2d 9, 10 (2d Cir.1974); John Deere Co. v. Cone, 239 S.C. 597, 124 S.E.2d 50, 53 (1962) (observing that a subpoena 
directed to an out-of-state entity is "ineffectual" because "the courts of this state are without jurisdiction over persons or 
property outside of its territory"); Rhonda Wasserman, The Subpoena Power: Pennoyer's Last Vestige, 74 MINN. 
L.REV. 37, 67 n. 135 (1969) ("As a general rule, subpoenas duces tecum, like subpoenas ad testificandum, have been 
restricted to the territory of the state."). Cf. ALASKA STAT.§ 12.50.010 (2010) (establishing procedures for recognition 
and enforcement of subpoenas issued by non-Alaska courts in criminal matters). This principle is enshrined in the 
Federal Rules of Civil Procedure. See Fed.R.Civ.P. 45(a)(2), 45(b)(2), 45(c)(3)(A)(ii), 45(e). 

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works. 
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I. Introduction 

This case raises intriguing questions of when it is appropriate to conduct aspects of civil 

litigation in secrecy, and of what are appropriate limits on civil disobedience by newspaper 

reporters, forensic experts, and attorneys. 

Over the past two and a half years, some thirty thousand related personal injury suits 

have been before this court as part of a large multidistrict litigation, and in state courts. People 

suffering from schizophrenia were prescribed the anti-psychotic drug Zyprexa distributed by 
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defendant, Eli Lilly & Company ("Lilly"). Plaintiffs allege that as a result of inadequate 

warnings by Lilly they became obese and suffered from diabetes. 

The court ordered internal documents of Lilly sealed on consent of the parties so that 

discovery could be expedited and the individual cases promptly settled or otherwise disposed of 

on their merits. See In re Zyprexa Prods. Liab. Litig., No. 04-MD-1596, 2004 WL 352024 7 

(E.D.N.Y. Aug. 9, 2004) ("Case Management Order No. 3" or "CM0-3") (hereinafter 

"protective order"); see also Fed. R. Civ. P. 26(c)(7) ("the court ... may make any order which 

justice requires to protect a party or person from annoyance, embarrassment, oppression, or 

undue burden or expense, including .... that a trade secret or other confidential research, 

development, or commercial information not be revealed or be revealed only in a designated 

way"); S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001) ("protective orders issued 

under Rule 26(c) serve the vital function of securing the just, speedy, and inexpensive 

determination of civil disputes by encouraging full disclosure of all evidence that might 

conceivably be relevant") (quotation omitted); Parts III.Band IV.A, infra. 

Almost all of the cases have now been settled. Millions of documents obtained from 

Lilly by the court-appointed Plaintiffs' Steering Committees I and II ("PSC") have been made 

available to all plaintiffs' attorneys in pending federal and state cases. See In re Zyprexa Prods. 

Liab. Litig., No. 04-MD-1596, 2006 WL 3495667, *3 (E.D.N.Y. Dec. 5, 2006) ("All materials 

obtained by PSC I and PSC II in pretrial discovery have been ordered to be made available to all 

plaintiffs, state and federal."). A large number of documents supplied by Lilly are subject to 

CM0-3; they are stamped, "Confidential - Subject to Protective Order." Other documents 

supplied by plaintiffs' counsel involving medical records of individual plaintiffs have been 
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sealed. 

A New York Times reporter, Alex Berenson, was aware of the protective order. He 

discussed with a plaintiffs' expert, Dr. David Egilman, means of escaping the order's restrictions 

and obtaining protected documents in the expert's possession, see Part 11.D, infra, - even 

though Egilman had agreed in writing to be bound by the order. See Part 11.C, infra. 

Both Berenson and Egilman were cognizant of the fact that paragraph 14 ofCM0-3 took 

account of the possibility that the protected documents could be subpoenaed by courts or 

executive agencies. So Berenson provided Egilman with the name of an Alaska attorney, James 

Gottstein, unconnected to the instant litigation, who might be willing to employ a pretense to 

subpoena the documents and help disseminate them in violation of the protective order. See Part 

11.D, infra. 

To carry out the scheme for obtaining and disseminating the protected documents, 

Gottstein intervened in a state case in Alaska wholly unrelated to Zyprexa. In that case, he then 

subpoenaed from Egilman confidential documents he knew to be under the protective order 

which bore no relevance to the Alaska litigation. The subpoenaed documents were sent by 

Egilman to Gottstein pursuant to an expedited amended subpoena about which Lilly was 

deliberately kept in the dark so that it would be unable to make a timely objection. See Part ILE, 

infra. Gottstein immediately sent the confidential documents on to Berenson and others. See 

Parts 11.E and 11.H. I, infra. 

None of the three conspirators, Berenson, Egilman, and Gottstein, sought a lifting or 

modification of the protective order, despite the declassification procedures provided for in 

paragraph 9 ofCM0-3. See In re Zyprexa, No. 04-MD-1596, 2004 WL at *5. 
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Intending that they be published extensively, Gottstein distributed the sealed documents 

to various organizations and individuals. No distribution to newspapers other than the New 

York Times was made because ofBerenson's explicit warning to his co-conspirators that if the 

Times was not given "an exclusive" on the story, it would not publish anything at all about the 

documents. See Part 11.H. I, infra. 

Almost at once, the New York Times published excerpts from, and summaries of, the 

protected documents in a series oflead articles under Berenson's byline. See, e.g., Alex 

Berenson, Eli Lilly Said to Play Down Risk of Top Pill, N.Y. Times, Dec. 17, 2006, at A I; Alex 

Berenson, Drug Files Show Maker Promoted Unapproved Use, N.Y. Times, Dec. 18, 2006, at 

Al; Alex Berenson, Disparity Emerges in Lilly Data on Schizophrenia Drug, N.Y. Times, Dec. 

2 I, 2006, at A I; see also Part 11.J, infra. 

Upon being informed of the breach, the court ordered Gottstein to retrieve the documents 

and return them to the court-appointed Special Master for Discovery. See Jn re Zyprexa Prods. 

Liab. Litig., No. 04-MD-1596, 2006 WL 3877528 (E.D.N.Y. Dec. I 9, 2006). See Parts II.I and 

11.K.2, infra. 

Leaming that some of the individuals to whom the conspirators had sent the documents 

had refused to return them and were attempting widespread dissemination, the court issued a 

preliminary injunction. It enjoined individuals and organizations who had received the 

documents from Gottstein - except for Berenson; Snighda Prakash of National Public Radio; 

and congressional staffers Steve Cha and Amelia Desanto (none of whom had been included by 

Lilly among those from whom it sought return) - from further disseminating them. 

The injunction also ordered specified websites not to publish the documents. See Jn re 
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Zyprexa Prods. Liab. Litig., No. 04-MD-1596, 2007 WL 27117 (E.D.N.Y. Jan. 4, 2007); Parts 

11.K.5 and 11.K.6, infra. The documents may possibly be available on other websites. Their gist 

can be obtained from stories in the press. See, e.g., Alex Berenson, Eli Lilly Said to Play Down 

Risk of Top Pill, N.Y. Times, Dec. 17, 2006, at A I; Alex Berenson, Drug Files Show Maker 

Promoted Unapproved Use, N.Y. Times, Dec. 18, 2006, at Al; Editorial, Playing Down the 

Risks of a Drug, N. Y. Times, Dec. 19, 2006; Julie Creswell, Court Orders Lawyer to Return 

Documents About an Eli Lilly Drug, N.Y. Times, Dec. 20, 2006; Alex Berenson, Disparity 

Emerges in Lilly Data on Schizophrenia Drug, N.Y. Times, Dec. 21, 2006, at A I. 

A final injunction is now being issued against two of the conspirators - Egilman and 

Gottstein - and others who have not returned the documents they obtained from Gottstein; 

some of these individuals are mentioned in the court's prior orders. See Parts IV.D and IV.H, 

infra. 

No newspaper or website is directed to do anything or to refrain from doing anything. 

See Parts IV.F, IV.H.4, and IV.H.7, infra. No person is enjoined from expressing an opinion or 

speaking or writing about the documents. See Part VII, infra. 

A perplexing issue is presented by Lilly's request for an injunction against websites to 

which the conspirators sent the documents or which might have been used for further 

dissemination by those to whom the documents were originally sent. See Part IV.F, infra. The 

internet, with its almost infinitely complex worldwide web of strands and nodes, is a major 

modem tool of free speech and freedom both here and abroad. Its reach extends as far as, and 

perhaps exceeds, that of newspapers and other traditional media. The law is rightly hesitant 

about allowing government - including the courts - to inhibit and restrict the use of such 
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modem instruments of communication. See U.S. Const. amend. I. Cf Jeffrey S. Klein and 

Nicholas J. Pappas, When a Private Sector Employer Fires Worker for Blogging, N.Y. L.J., Feb. 

5, 2007, at 3 (pointing out that with over 60 million biogs in existence - a blog being a type of 

on line diary posted to a website - whistleblowing via the internet, on and off business and 

government premises, is becoming increasingly common). 

Irresponsible people may exercise their own right and opportunity to speak in a manner 

abusive and constrictive of the rights of others on the internet, in the press, and in other fora. 

Those whose rights have been abused by the conspirators in violation of the court's protective 

order include Lilly and tens of thousands of plaintiffs and their attorneys who depended upon 

CM0-3 and sealing orders of the court to effectively prosecute this important litigation without 

unnecessary breach of the parties' privacy. It is significant that both the PSC and Lilly support 

the issuance of the injunction now being issued. 

Problems with restrictions by authorities on dissemination of knowledge are not new. 

They trace back to the Garden of Eden and Socrates' Athens. Most recently they were 

manifested when people physically disrupted a meeting at Columbia University, preventing 

speakers from exercising an opportunity to convey their views in an academic setting on a 

controversial matter. Columbia's President, Lee C. Bollinger, himself a student of free speech, 

remarked: 

[T]he disruption of that event constituted a serious breach of faith 
against an academic community built on the freedom to think, speak, 
debate, and disagree .... [E]very idea poses a risk of action, for good 
or bad. But what is hard to learn and hard to live by is the single idea 
that words are the better way in which to work through conflict and 
danger. This is certainly true for universities, but also for healthy, 
free societies .... 

10 

Exhibit C 
10 of 78 

001096



See Paul Hond, Fighting Words, Columbia, Winter 2006-07, p. 13, 16 (sidebar). Notably, in the 

Columbia University case, the disrupters were sought out for discipline to prevent future 

assaults on the freedoms of others. Id. 

Orders for sealing of documents are designed to permit litigants and the courts to 

examine a party's internal records, which may include embarrassing personal medical 

information, or valuable business secrets and commercial data, without unnecessarily exposing 

them to the public's and competitors' view. See Fed. R. Civ. P. 26(c)(7); Parts 111.B and IV.A, 

infra. Cf Nat 'l Ass 'n for Advancement of Colored People v. State of A la. ex rel. Patterson, 357 

U.S. 449, 462 (1958) (holding compelled disclosure of organization's membership list 

unconstitutional given "inviolability of privacy in group association"). 

Such protective orders take account of the public's interest in seeing the documents. 

After balancing the public's right to know and the parties' privacy rights, should the documents 

sealed by an order such as CM0-3 be found not to warrant continued protection, the order can 

be modified. See, e.g., In re Agent Orange Prod. Liab. Litig., 104 F.R.D. 559, 572 (E.D.N.Y. 

1985) (declassifying documents upon a showing "that the need for disclosure outweighs the 

need for further protection"), ajf'd 821 F.2d 139 (2d Cir. 1987). On motion of a party- or of a 

non-party - who can demonstrate a need to know, sealed documents may be unsealed pursuant 

to general policy and the terms of the protective order itself. See CM0-3 at iii! 9, 16; Part IV.A, 

infra; see also In re Agent Orange Prod. Liab. Litig., 821 F.2d 139, 145 (2d Cir. 1987) ("It is 

undisputed that a district court retains the power to modify or lift protective orders that it has 

entered."); Monograph, Individual Justice in Mass Tort Litigation, 66-72 (1995); Aaron 

Twerski, et al., Secrecy and the Civil Justice System, 9 J. of L. & Pol'y, 51, 51-107 (2000); 
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Note, Secrecy in Civil Trials: Some Tentative Views, 9 J. ofL. & Pol'y, 53 (2000); Catherine 

Wimberly et al., Secrecy in Law and Science, 23 Cardozo L. Rev. I (2001 ). 

Conspirators in the instant case who deliberately thwarted a federal court's power to 

effectively conduct civil litigation under the rule of law, as well as those in concert with them, 

should be enjoined to deter further violations of this and other courts' orders. See Part IV.D, 

infra. In a democracy it is important to craft any injunction as narrowly as possible so that in 

protecting essential court processes free speech is not unnecessarily restricted. See Parts IV.E-

F, infra; Cf, e.g., Ronald L. Goldfarb, The Contempt Power, 3 ( 1963) ("The summary and 

comparatively unlimited exercise of the [contempt) power compounds the danger to individual 

freedom which its mere existence implies."). But cf id. at 89 (finding a "sound reason" to use 

contempt power to prevent dissemination by the media of evidence which will be used at trial 

because of adverse impact on the right to a fair trial). 

Here, an expert hired by plaintiffs agreed in writing not to distribute documents sealed 

by court order. See Part 11.C, infra. He was given access to those documents so that he could 

assist plaintiffs - people suffering from serious disabilities, mental and physical - in pressing 

their civil suit against defendant, a major pharmaceutical company. The litigation resulted in an 

enormous cache of documents made available, subject to CM0-3, to plaintiffs and courts -

state and federal - across the country. Tens of thousands of cases have been settled based on 

these documents with the assistance of all the states and the federal government. See In re 

Zyprexa Prods. Liab. Litig., No. 04-MD-1596, 2006 WL 3501263, at *I (E.D.N.Y. Dec. 4, 

2006) ("In compliance with this court's instructions ... all fifty states as well as the federal 

government have resolved their Medicare and Medicaid liens."); In re Zyprexa Prods. Liab. 
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Litig., 451 F. Supp. 2d 458 (E.D.N.Y. 2006) (Memorandum Order & Judgment Regarding Liens 

and Disbursement Procedures). 

Egilman, in violation of his legal obligations, and in conspiracy with a reporter, 

Berenson, and an attorney unconnected to the litigation, Gottstein, deliberately violated this 

court's protective order and published sealed documents, intending that they be widely 

distributed. See Part 11.D, infra. Conspirators Egilman and Gottstein took particular pains to 

deny Lilly an opportunity to prevent the breach; they made the documents public before Lilly 

could move to preclude their release, after they had in effect assured Lilly that it had time to 

protect itself in court before any release would occur. Egilman, in violation of his obligations 

under CM0-3, did not inform Lilly about a second subpoena procured by Gottstein that 

contained an accelerated production date. 

It is not necessary now to decide whether in the long run the public was better served by 

this conspiracy to flout CM0-3 than by seeking direct and open revelation through amendment 

of the court's protective order. Even if one believes, as apparently did the conspirators, that 

their ends justified their means, courts may not ignore such illegal conduct without dangerously 

attenuating their power to conduct necessary litigation effectively on behalf of all the people. 

Such unprincipled revelation of sealed documents seriously compromises the ability of litigants 

to speak and reveal information candidly to each other; these illegalities impede private and 

peaceful resolution of disputes. 

This is not a case of a government employee, whistleblower, protestor, or juror who 

faces the difficult choice of"conform[ing his] behavior to the official 'law' while protesting that 

the law was 'wrong' ... or ... conform[ing] to [his] interpretation" of the law, absorbing 
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whatever legal sanctions are a consequence of the choice. Robert M. Cover, The Supreme 

Court, 1982 Term, Foreword: Nomos and Narrative, 97 Harv. L. Rev. 4, 47 (1983); see also, 

e.g., Mark Juergensmeyer, Gandhi vs. Terrorism, Daedalus, 30 (Winter 2007); Note, 

Considering Jury "Nullification": When May and Should a Jury Reject the Law to Do Justice, 

30 Am. Crim. L. Rev. 239, 254 ( 1993) ("There is ... a deep and profound sense of many 

Americans that they have the duty to revolt in large and small ways. This is our ultimate 

protection against tyranny and injustice. Nullification is one of the peaceful barricades of 

freedom."). For here, the "law," i.e. the protective order, contained an explicit means of escape 

for those who believed they had a reasonable justification for not complying; the court reserved 

the power to modify and declassify sealed documents in the public interest. See CM0-3 at 'll'\19, 

16. In any event, the whistleblower or concerned citizen "defense" should be raised during 

possible contempt, rather than injunction, stages of this proceeding. 

Nor is this a case of a newspaper obtaining, with clean hands, documents provided to it 

by government employees, whistleblowers, or protestors. See Smith v. Daily Mail Pub/ 'g Co., 

443 U.S. 97, I 03 (1979) ("[I]f a newspaper lawfully obtains truthful information about a matter 

of public significance then state officials may not constitutionally punish publication of the 

information, absent a need ... of the highest order.") (emphasis supplied). It is unlike New 

York Times Co. v. United States, 403 U.S. 713 (1971) (hereinafter"Pentagon Papers"). In the 

Pentagon Papers case, there was no suggestion that the documents were purloined at the New 

York Times' or Washington Post's instigation. Here, a reporter was deeply involved in the 

effort to illegally obtain the documents. See Part 11.D, infra. Affirmatively inducing the stealing 

of documents is treated differently from passively accepting stolen documents of public 
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importance for dissemination. See III.D.3, infra. But see Bartnicki v. Vopper, 532 U.S. 514, 

528-29 (200 I) (noting that the issue has been left open). The New York Times itself appears to 

recognize the distinction. See The New York Times, Ethical Journalism: A Handbook of 

Values, and Practices for the News and Editorial Departments, 9 (Sept. 2004) ("Staff members 

must obey the law in pursuit of news. They may not break into buildings, homes, apartments, 

or offices. They may not purloin data, documents or other property, including such electronic 

property as databases and e-mail or voice mail messages. They may not tap telephones, invade 

computer files or otherwise eavesdrop electronically on news sources. In short, they may not 

commit illegal acts of any sort."). But see Parts 11.D. and II.K.7(b), infra (noting Berenson's 

and the Times' position in the instant case). 

In the United States the media is, in effect, the fourth branch of government. It enables 

the people to knowledgeably exercise their sovereignty. But neither members of the media, nor 

of any other branch of our government, are authorized to violate court orders. See Dietemann v. 

Time, Inc., 449 F.2d 245, 249 (9th Cir. 1971) ("The First Amendment has never been construed 

to accord newsmen immunity from torts or crimes committed during the course of 

newsgathering."). Cf Pentagon Papers, 403 U.S. at 733 (White, J. concurring) ("Prior 

restraints require an unusually heavy justification under the First Amendment; but failure by the 

Government to justify prior restraints does not measure its constitutional entitlement to a 

conviction for criminal publication."). 

At this point in the litigation there is no need to measure the actions of the conspirators 

against the ethics rules for journalists, forensic experts, or lawyers. Holmes' punitive view of 

the law prevails when a specific order of the court is deliberately flouted. See, e.g., John C. 
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Goldberg & Benjamin C. Zipursky, Seeing Tort Law from the Internal Point of View: Holmes 

and Hart on Legal Duties, 75 Ford. L. Rev. 1563 (2006) (discussing "morality," Holmes' "bad 

man" rule, and Hart's "internalization" view). It is enough to find that three individuals -

Berenson, Egilman, and Gottstein - conspired to obtain and publish documents in knowing 

violation of a court order not to do so, and that they executed the conspiracy using other people 

as their agents in crime. See Parts 11.D-ll.H, infra. 

The injunction requires the return of the protected documents. See Parts IV.Band VIII, 

infra. It is limited to individuals who participated in the conspiracy or aided the conspirators. 

See Parts II.D-11.F, ll.H, and VIII, supra. No one is restricted from discussion of documents 

already revealed. 

To extend the reach of the injunction further might involve the court in attempting to 

control a constantly expanding universe of those who might have, or will have, access by reason 

of the original breach. That such an amplified injunction could be enforced effectively is 

doubtful. Even if enforcement were possible, on policy grounds the risk of unlimited 

inhibitions on free speech should be avoided when practicable. See People of N. Y. v. Operation 

Rescue Nat'/, 80 F.3d 64, 70 (2d Cir. 1996) ("in exercising its equitable powers, a court 'cannot 

lawfully enjoin the world at large"') (quoting Judge Learned Hand in Alemite Mfg. Corp. v. 

Staff, 42 F.2d 832, 832 (2d Cir. 1930)). 

II. Facts 

A. The Litigation 

Litigation against Eli Lilly & Co. for injuries allegedly caused by the use of the anti-

psychotic drug Zyprexa was initiated in this court in March 2004. See Benjamin v. Eli Lily & 
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Co., Docket No. 04-CV-00893. Many thousands of other cases were then transferred to this 

court from federal district courts throughout the United States pursuant to an order of the 

Judicial Panel on Multidistrict Litigation. See Letter from Multidistrict Litigation Panel to Clerk 

of the Eastern District of New York, No. 04-MD-1596 (Apr. 14, 2004). In addition, there are 

pending in state courts a considerable number of related cases. See In re Zyprexa Prods. Liab. 

Litig., No. 04-MD-1596, 2007 WL 160923 (E.D.N.Y. Jan. 18, 2007) ("Memorandum on 

Cooperation Between Federal and State Judges"). 

B. Protective Order. Case Management Order No. 3 

To facilitate prompt discovery in these cases, a protective order agreed to and submitted 

by the parties was issued in August 2004 pursuant to Rule 26(c) of the Federal Rules of Civil 

Procedure. See In re Zyprexa Prods. Liab. Litig., No. 04-MD-1596, 2004 WL 3520247, •1 

(E.D.N.Y. Aug. 9, 2004) (stating purposes of protective order are "[t]o expedite the flow of 

discovery material, facilitate the prompt resolution of disputes over confidentiality, adequately 

protect confidential material, and ensure that protection is afforded only to material so entitled . 

. . "). Preventing disclosures of documents served the added purpose of protecting a vulnerable 

plaintiff patient population and avoiding prejudice of potential jurors in any jury trial. See Tr. 

of Hr'g on Application to Issue CM0-3 (July 2, 2004) (magistrate judge Chrein: "material that 

might be misunderstood by the lay reader ... might do some harm or prejudge a case that is still 

pending"). CM0-3 was signed by both the district judge and magistrate judge. 

The protective order permits parties to designate as "confidential" materials produced in 

discovery that the producing party believes in good faith are properly protected under Rule 

26(c)(7) of the Federal Rules of Civil Procedure. CM0-3 at iJ 3. All confidential documents 
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are required to be stamped, "Zyprexa MDL 1596: Confidential-Subject to Protective Order." 

Id. at 'II 4(b ). Once a document is so marked, it "shall be used by the receiving party solely for 

the prosecution or defense of this Litigation, to the extent reasonably necessary to accomplish 

the purpose for which disclosure is made." Id. at '\12. 

Except with the prior written consent of the producing party, or in circumstances 

described in paragraphs 6 and 14 ofCM0-3, "no [c]onfidential [d]iscovery [m]aterials, or any 

portion thereof, may be disclosed to any person." Id. at '\15. Parties are permitted to share 

confidential materials with "outside consultants or outside experts retained for the purpose of 

assisting counsel in the Litigation." Id. at '\I 6(i). An expert to whom disclosure is made must 

"sign, prior to such disclosure, a copy of the Endorsement of Protective Order, attached as 

Exhibit A" to CM0-3. Id. at '\I 6(m). 

Should a court or administrative agency subpoena the confidential discovery materials, 

CM0-3 provides a specific procedure for the subpoenaed person to follow: 

[T]he person to whom the subpoena ... is directed shall promptly 
notify the designating party in writing of all of the following: (I) the 
discovery materials that are requested for production in the subpoena; 
(2) the date on which compliance with the subpoena is requested; (3) 
the location at which compliance with the subpoena is requested; (4) 
the identity of the party serving the subpoena; and (5) the case name, 
jurisdiction and index ... number or other designation identifying the 
litigation ... in which the subpoena ... has been issued. Jn no event 
shall confidential documents be produced prior to the receipt of written 
notice by the designating party and a reasonable opportunity to object. 
Furthermore, the person receiving the subpoena or other process shall 
cooperate with the producing party in any proceeding relating thereto. 

CM0-3 at '1114 (emphasis supplied). 

Paragraph 6 of CM0-3 describes thirteen situations, apart from the issuance of a 

subpoena, where confidential documents may be disclosed to listed persons. When the person 
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receiving the confidential materials is a customer or competitor of the producing party, "the 

party wishing to make such disclosure shall give at least three (3) business days advance notice 

in writing to the counsel who designated such discovery materials as Confidential." Id. at~ 6. 

The terms "customer" and "competitor" are defined by the order. Id. 

The designation of particular discovery material as confidential does not require that it 

permanently remain subject to the protections of CM0-3. Rather, any party or aggrieved entity 

(even if not a party) can petition the court for declassification of confidential discovery 

materials at any time. 

If at any time a party (or aggrieved entity permitted by the Court to 
intervene for such purpose) wishes for any reason to dispute a 
designation of discovery materials as Confidential made hereunder, 
such person shall notify the designating party of such dispute in 
writing, specifying by exact Bates number(s) the discovery materials 
in dispute. The designating party shall respond within 20 days of 
receiving this notification. 

If the parties are unable to amicably resolve the dispute, the proponent 
of confidentiality may apply by motion to the Court for a ruling that 
discovery materials stamped as Confidential are entitled to such status 
and protection under Rule 26 of the Federal Rules of Civil Procedure 
and this Order, provided that such motion is made within forty five 
(45) days from the date the challenger of the confidential designation 
challenges the designation or such other time period as the parties may 
agree. The designating party shall have the burden of proof on such 
motion to establish the propriety of its Confidential designation. 

If the time for filing a motion ... has expired without the filing of any 
such motion, or ten ( 10) business days (or such longer time as ordered 
by this Court) have elapsed after the appeal period for an order of this 
Court that the discovery material shall not be entitled to Confidential 
status, the Confidential Discovery Material shall lose its designation. 

CM0-3 at~ 9(b)-9(d). 

A petition for wholesale modification of the protective order is expressly permitted: 

19 

Exhibit C 
19 of 78 

001105



"Nothing in this Order shall prevent any party or other person from seeking modification of this 

Order or from objecting to discovery that it believes to be otherwise improper." Id. at~ 16. 

C. Agreement by Egilman to be Bound by Protective Order 

In August of 2006, The Lanier Law Firm ("Lanier"), representing plaintiffs in this 

litigation, began consulting with Dr. David Egilman, M.D., M.P.H. Aff. of Richard D. Meadow 

at~ 3 (January 2, 2007) ("Meadow Aff."). Lanier decided in October of2006 that Egilman's 

active involvement would assist plaintiffs. Before granting Egilman electronic access to the 

document depository maintained by the PSC, the firm asked him to sign the "Endorsement of 

Protective Order" attached to CM0-3. Id. at~~ 4-5. 

On November 10, 2006, Egilman signed the protective order after making numerous 

deletions and edits to its text. The following line had been crossed out by him: "I also 

understand that my execution of this Endorsement of Protective Order, indicating my agreement 

to be bound by the Order, is a prerequisite to my review of any information or documents 

designated as Confidential pursuant to the Order." After the sentence reading "I further agree 

that I shall not disclose to others, except in accord with the Order, any Confidential Discovery 

Materials, in any form whatsoever, and that such Confidential Discovery Materials and the 

information contained therein may be used only for the purposes authorized by the Order," he 

added the words "unless release is needed to protect public health." Tr. ofHr'g on Preliminary 

Injunction at 203 (January 16-17, 2007) ("Tr."). 

Lanier immediately informed Egilman that his amendments to the executed protective 

order were unacceptable, and that he was required to sign an unamended copy of the order if he 

wished to gain access to the confidential discovery documents. Id. at 205; Meadow Aff. at~ 6. 
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On November 14, 2006 Egilman signed a fresh Endorsement of Protective Order. The order was 

unedited except for the addition of a clause after the line beginning "I further agree that I shall 

not disclose to others ... ,"reading "unless this conflicts with any other sworn statements." 

When questioned by Richard Meadow of the Lanier Law Firm about why the addition of this 

clause was made, 

Dr. Egilman explained that ifhe were to be subpoenaed by the FDA or 
Congress, he wanted to ensure that the Protective Order would not 
preclude providing testimony concerning Zyprexa. Since that 
explanation did not conflict with my [Meadow's] understanding of the 
purposes behind the Protective Order, nor did it conflict with my 
understanding that the Protective Order would not - in any event -
have precluded such testimony by Dr. Egilman, and because Dr. 
Egilman assured me that he understood the Protective Order, [the 
Lanier Law Firm] accepted this Protective Order [signed by Egilman]. 

Id. at ii 7; see also Tr. at 208, 221-22. Lanier did not inform Lilly about the addition Egilman 

made. Id. at 207. 

After he executed the Endorsement of Protective Order, Egilman was given access to the 

PSC-maintained database of materials produced in discovery. The confidential materials 

maintained in that database were stamped, as already noted, "Zyprexa MDL 1596: Confidential-

Subject to Protective Order." See CM0-3 at ii 4(b). 

D. Conspiracy of Berenson. Egilman. and Gottstein 

About the time that Egilman was retained as a plaintiffs' expert in the Zyprexa litigation, 

he began discussing Zyprexa with New York Times reporter Alex Berenson. Berenson wanted 

to review the confidential Zyprexa documents, which he knew were subject to this court's 

protective order. The two conferred about the possibility of obtaining the protected documents 

by subpoena. 
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Neither Berenson nor Egilman were aware of any pending case where the Zyprexa 

documents were likely to be subpoenaed. To circumvent this barrier, Berenson suggested that 

Egilman contact James Gottstein, an attorney in Alaska who heads the Law Project for 

Psychiatric Rights ("PsychRights"). Tr. at 94-97. Gottstein had spoken to Berenson in the past 

about drug-related news items. Id. at 95. Based on these conversations, Berenson believed that 

Gottstein would be a willing ally in an attempt to avoid the court's protective order by finding a 

case which could be used as a pretense for subpoenaing the protected documents. Id. at 96 

(Gottstein: "[Berenson] said that Dr. Egilman had some documents that he wanted to get to the 

New York Times and that [Berenson] had, you know, thought that I might be someone who 

would subpoena them."). But cf Tom Zeller, Jr., Documents Borne by Winds of Free Speech, 

N.Y. Times, Jan. 15, 2007 ("[Gottstein] somehow got wind (and precisely how is the subject of 

separate legal jujitsu) that Dr. Egilman had some interesting documents .... Mr. Gottstein was 

also apparently in a sharing mood, which is how hundreds of pages ended up with a Times 

reporter, Alex Berenson."). 

On November 28, 2006, Egilman called Gottstein. See Tr. at 23. After telling Gottstein 

that Berenson had suggested that Egilman contact him, Egilman indicated that he had access to 

confidential Lilly documents pertaining to Zyprexa, and was in possession of those documents 

subject to a protective order that precluded him from disseminating them. 

Q: [Y]our understanding based on your conversation with Dr. 
[Egilman] was that he called you so that you could assist him in 
disseminating the documents that were subject to a protective order, 
right? 

[Mr. Gottstein]: I think that is probably correct. 
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Id. at 24-26. 

E. Subpoenas Issued by Gottstein 

Egilman informed Gottstein that under the tenns of the protective order the documents 

could be produced pursuant to a subpoena if certain procedures were followed including 

notifying Lilly. Id. at 24-30, 73-74 (Gottstein: "[Egilman] suggested that I subpoena [the 

documents] .... I think because he thought they should become public."). Gottstein asked 

Egilman to send him a copy of the protective order, but according to Gottstein, "[Egilman] said r 

didn't want it and I didn't push it .... My kind of sense of [Egilman 's reasoning] was that if I 

didn't have it, then I wouldn't be charged with the knowledge ofit." Id. at 27-28. 

Gottstein was not involved in any litigation in which it would have been appropriate to 

subpoena the Zyprexa documents. Id. at 31-32, 76. He told Egilman, however, that he would try 

to find a case in which it would be possible to justify a subpoena directed to Dr. Egilman. On 

December 5, 2006, Gottstein filed intervention papers in a proceeding where the public guardian, 

the Alaska Office of Public Advocacy, had been granted guardianship over an individual, 

including the power to approve administration of psychotropic medications; the administration 

of Zyprexa was not at issue. Id. at 33. 

Pursuant to Gottstein's request, the Alaska superior court ministerially and ex parte 

issued a deposition subpoena in the guardianship proceeding on December 6, 2006 to Egilman 

requiring him to participate in a telephonic deposition on December 20, 2006 and "bring with 

him" all documents in his possession relating to fifteen drugs, including Zyprexa. Id. at 34-35. 

Egilman faxed a copy of this subpoena to Lilly's General Counsel on December 6, 2006. He did 

not notify the Lanier Law Finn, which had retained him as an expert, about the subpoena. 
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On December 11, 2006, Gottstein - ex parte and without notice to Lilly - procured an 

"amended subpoena" that required Dr. Egilman to deliver the documents to Mr. Gottstein "prior 

to" his deposition on December 20, 2006. Gottstein emailed a copy of the second subpoena to 

Dr. Egilman, asking him to "please deliver the subpoena'd [sic] materials to me as soon as you 

can." 

Neither Egilman nor Gottstein informed Lilly, or Lanier, about the second subpoena or 

the revised earlier production date. 

Id. at 43-44. 

Q: [Y]ou had told Dr. [Egilman] repeatedly that he should send the 
second subpoena to Lilly, correct? 

[Mr. Gottstein]: Yes. 

Q: And you knew he planned not to send it to Lilly, correct? 

[Mr. Gottstein]: Yeah, I think- he told me he didn't see that it made 
any difference. 

Q: And you decided that it was not important for you to send the 
subpoena to Lilly either, correct? 

[Mr. Gottstein]: My ... position is that it was his responsibility under 
the CMO and not mine. 

The excuse offered to justify the issuance of the second "forthwith" subpoena - that 

Gottstein needed to study the documents before the telephonic appearance of Egilman took place 

- was a subterfuge. Tr. at 47-48. Gottstein and Egilman deliberately misled Lilly and violated 

the terms of CM0-3 by not informing Lilly about the second subpoena. Gottstein attempted to 

justify his pretense as follows: 

Q: You moved the date of the production of documents up, correct? 
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[Gottstein]: Well, I mean, what it said was - it's like I put in the E­
mail, it didn't make any sense for him to bring the documents with 
him in Attelboro, Massachusetts for me to try to examine them in 
Anchorage, Alaska. So I had an amended one that said to give it to me 
prior to the deposition and [to] give it to me as soon as he could so I 
would have a chance to review them before the deposition. 

Q: When you issued the subpoena ... you ... said you needed the 
subpoena ... so that you could review the documents in advance of 
[Egilman's] deposition, correct? 

[Gottstein]: Yes. 

Q: And instead of reviewing the documents you start making copies 
of them as soon as you received them, correct? 

[Gottstein]: Yes. 

Q: And you proceeded to make copies for the next two days and send 
them out to the people on your and [Egilman's] list, correct? 

[Gottstein]: I made two batches. 

Q: This is the question I want to make clear. You were so busy 
[making] copies of these documents that you never got to review 
them, did you? 

[Gottstein]: I looked at some of them. The deposition was quite - a 
few days off which is, I think, your complaint. So I would pull up 
some of them and look at them and I - and it wasn't that I was so 
busy making copies. I had my laptop burning DVDs and my main 
computer burning DVDs, another laptop .... 

Id. at 42-43, 47-48. 

F. Response to the Subpoenas 

On December 13, 2006, Lilly contacted the Lanier Law Firm to discuss the first subpoena 

issued to Dr. Egilman, the only subpoena about which Lilly had been informed. Upon 
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ascertaining that Lilly intended to file a motion to quash that subpoena in the Alaska Superior 

Court, Richard Meadow of the Lanier Firm spoke to Egilman and instructed him "not to do 

anything" in response to the subpoena until Lilly had a chance to address the Alaska court. 

Egilman agreed, see Meadow Aff. at~ 9, although he had already begun the transfer to Gottstein. 

See Part 11.E, supra. 

The next day, December 14, 2006, Lilly sent a letter to Egilman and Gottstein, asking 

"Dr. Egilman to refrain from producing [the confidential documents] and Mr. Gottstein to refrain 

from further seeking production of the materials unless and until the Superior Court [of Alaska] 

rules that production is required." Egilman, as a signatory to the protective order, was further 

asked to confirm lo Lilly that he would refrain from producing the materials. 

Unbeknownst to Lilly or Lanier, Egilman had already begun transferring the documents 

to Gottstein on December 12, 2006, supposedly pursuant to the second subpoena, immediately 

after that subpoena was issued. In response lo Lilly's letter of December 14th, Egilman wrote to 

Lilly's counsel that he had already produced the confidential documents that were subject to the 

subpoena. Egilman stated his view that he had given Lilly a "reasonable opportunity to respond" 

to the subpoena as required by CM0-3, and was therefore not in violation of his obligations 

when he produced the documents six days (out of which three were business days) after he had 

received the first subpoena. He did not address the question of why he never notified Lilly about 

the second subpoena with its revised production date. 

On December 15, 2006, after learning that Egilman had produced the documents to 

Gottstein pursuant to a second subpoena about which Lilly had never been informed, Lilly wrote 

to Gottstein, asking him to (I) identify the protected materials in his possession and return them 
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to Lilly, (2) refrain from further publishing or publicizing the protected materials, (3) request the 

return of the materials from anyone to whom he had sent them, and (4) identify those individuals 

to whom he had senl protected materials. 

G. Discharge ofEgilman by Lanier 

As soon as Lanier learned ofEgilman's disclosure of the confidential documents to 

Gottstein, the firm demanded that Egilman return all Zyprexa-related documents in his 

possession. It terminated his consultancy. Id. at~ 11; Tr. at 200. 

H. Dissemination of the Documents Pursuant to Conspiracy 

1. Acts of Conspirators 

During their initial conversation in November 2006, Egilman told Gottstein that when he 

eventually received the documents - pursuant to a yet-to-be-procured subpoena issued in a yet-

to-be-determined case - he should pass them along to certain individuals. That group included 

Berenson of the New York Times, Steve Cha from the United States House of Representatives 

Committee on Government Reform, United States Senate staffer Amelia Desanto, and Snighda 

Prakash of National Public Radio. Id. at 35-37. 

Id. at 35-36. 

Q: Dr. Egilman understood that once [the documents] were 
subpoenaed, that you were going to disseminate them to the individuals 
that you later certified as having disseminated them to? 

[Mr. Gottstein]: Yes ... 

Q: Did he share with you anybody that he would like to have them 
disseminated with? 

[Mr. Gottstein]: Yes. 

As soon Egilman started electronically transferring the documents to Gottstein via 
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Gottstein' s file transfer protocol ("FTP") server on December 12, 2006, Gottstein began sending 

them to individuals to whom he thought they would be of interest. He had spoken with some of 

these people beforehand to inform them that an arrangement to obtain and publish confidential 

Lilly documents was underway. Id. at 57 (Gottstein: "Some people knew [the documents] were 

coming"). That group included Berenson, Steve Cha, Vera Sharav, Will Hall, and Robert 

Whitaker. Id. at 93. 

On December 12'\ 13"', and 14'h, Gottstein provided DVDs containing the documents to 

Berenson, as well as Dr. Peter Breggin, Steve Cha, Judi Chamberlin, Dr. David Cohen, Terri 

Gottstein, Will Hall, Dr. Grace Jackson, Dr. Stephen Kruszewski, Snigdha Prakash, Vera 

Sharav, Robert Whitaker, Bruce Whittington, James Winchester, and Laura Ziegler. Id. at 47-

48. 

Q: [Y]ou were anxious to get [the documents] out as quickly as you 
could, right? 

[Mr. Gottstein]: Anxious, yes, I thought it would be good to get them 
out. 

Q: Before the Court could enter an order telling you you shouldn't? 

[Mr. Gottstein]: Well, I don't know. I mean I guess .... I knew that 
Eli Lilly would want to try to stop it. 

Q: Right, and you wanted to get them out as quickly as you could to 
make that harder? 

[Mr. Gottstein]: Well, I would say yeah, I wanted to get them out [in 
a] way that would make it impossible to get them back. 

Id. at 48-49. To simplify and hasten co-conspirator Berenson's review and use of the 

documents, Gottstein had provided Berenson with a password to Gottstein's personal FTP server 
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on which he had electronically posted the documents. 

Gottstein and Berenson spoke to each other repeatedly during the week of December 

12th. Id. at 99. Berenson urged Gottstein not to send the documents to any news or media 

outlets, because he wanted to ensure that the New York Times would have a "scoop" on the 

story. Id. at 82-83. He threatened that the Times would not write about the Zyprexa documents 

if any news organization published a story based on them before the Times printed its first 

article. Id. at 83 (Gottstein: "[Berenson] said basically that if anybody else breaks it, they are not 

going to run the story."). 

Because he wanted a newspaper with an outstanding national reputation such as the New 

York Times to publish the documents, Gottstein acceded to Berenson's request. Id. at 82-83 

(Gottstein: "[T]here were other news outlets that I was going to send them to. And I ended up 

not doing that .... [t]o accommodate the New York Times's desire to break the story."). 

Egilman agreed with the decision to refrain from sending the documents to any other news 

organizations until Berenson was able to break the story. Id. at 83. 

2. Protectable Distributed Documents 

The court has examined a sampling of the documents distributed by the conspirators. It 

has viewed portions of the materials returned to the Special Master for Discovery, Peter Woodin, 

pursuant to his and the court's orders. Among them are a substantial number whose publication 

would be annoying, embarrassing, oppressive, and burdensome to Lilly; they reveal trade 

secrets, confidential preliminary research, development ideas, commercial information, product 

planning, and employee training techniques. See also, e.g., Alex Berenson, Eli Lilly Said to Play 

. Down Risk of Top Pill, N. Y. Times, Dec. I 7, 2006, at A I; Alex Berenson, Drug Files Show 
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Maker Promoted Unapproved Use, N.Y. Times, Dec. 18, 2006, at Al; Editorial, Playing Down 

the Risks ofa Drug, N. Y Times, Dec. 19, 2006; Alex Berenson, Disparity Emerges in Lilly Data 

on Schizophrenia Drug, N.Y. Times, Dec. 21, 2006, at Al. 

These documents are covered by CM0-3. They are included within the kind of 

documents protectable under Rule 26(c) of the Federal Rules of Civil Procedure. See Part IV.A, 

infra. 

A small portion of the documents disseminated have been, or may be, declassified under 

CM0-3. Lilly has taken steps towards declassifying them. See Pet'r Br. at 12 n. l 0 ("Prior to 

this dispute, Lilly had de-designated following [sic] bates ranges, each of which is among those 

at issue here: [listing bates ranges]"). 

I. Attempts by Special Master Woodin to Retrieve Documents 

On December 15, 2006, Lilly informed the Special Master for Discovery, Peter 

Woodin, that confidential documents subject to CM0-3's protection had been disseminated 

pursuant to a subpoena of which Lilly had never been notified. Lilly and the PSCjointly 

requested that the Special Master issue an order requiring return to him by Gottstein of the 

confidential documents. 

After trying unsuccessfully to reach Gottstein by telephone, Special Master Woodin 

issued the order requested by the parties. A copy of that order was emailed to Gottstein by the 

Special Master. Upon receiving it, Gottstein replied that he had voluntarily ceased disseminating 

the documents after reading Lilly's faxed letter of December 15th. See Part 11.F, supra. He 

objected to the ex parte nature of the order, and questioned both this court's jurisdiction over 

him and Special Master Woodin's authority to issue such an order. Gottstein informed Berenson 
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about the Special Master's order, but made no further efforts to comply with its terms. Tr. at 

100. 

J. Publication by N.Y. Times 

On December 17, 2006, the New York Times began publishing front page articles under 

Berenson's byline about information contained in the confidential Lilly documents. See Alex 

Berenson, Eli Lilly Said to Play Down Risk of Top Pill, N.Y. Times, Dec. 17, 2006, at Al; Alex 

Berenson, Drug Files Show Maker Promoted Unapproved Use, N.Y. Times, Dec. 18, 2006, at 

Al; Alex Berenson, Disparity Emerges in Lilly Data on Schizophrenia Drug, N.Y. Times, Dec. 

21, 2006, at Al; see also Editorial, Playing Down the Risks of a Drug, N. Y. Times, Dec. 19, 

2006; Julie Creswell, Court Orders Lawyer to Return Documents About an Eli lilly Drug, N.Y. 

Times, Dec. 20, 2006. 

K. Formal Court Intervention 

Since Gottstein had not complied with Special Master Woodin's order by December 18th 

- although Gottstein had provided a lengthy response to the order detailing some of the facts of 

his collaboration with Egilman and suggesting jurisdictional objections - Lilly and the PSC 

jointly petitioned the court for an injunction requiring Gottstein to return the documents. 

1. Argument Before Magistrate Judge Mann 

The parties first sought an injunction from magistrate judge Mann. At the hearing the 

magistrate judge made the following comment: 

I think that what happened here was an intentional violation of 
Judge Weinstein's orders. I think it was inappropriate .... 

I personally [as a magistrate judge, without authority to grant 
injunctive relief] am not in a position to order you [Gottstein] to 
return the documents. I can't make you return [the documents], but 
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I can make you wish you had because I think this is highly 
improper not only to have obtained the documents on short notice 
without Lilly being advised of the amendment but then to 
disseminate them publicly before it could be litigated. It certainly 
smacks [of] bad faith. 

Tr. ofHr'g on Preliminary Injunction at 10 (Dec. 18, 2006). 

2. Temporary Restraining Order by Judge Cogan 

On the basis of Judge Mann's findings, the parties brought their request for an injunction 

on December I 81
h to Judge Cogan, who, as emergency judge, acted in the absence of Judge 

Weinstein. After hearing from Lilly, the PSC, and Gottstein through his counsel, Judge Cogan 

issued a temporary restraining order based upon his finding that "Mr. Gottstein has deliberately 

and knowingly aided and abetted Dr. David Egilman's breach ofCM0-3." See Jn re Zyprexa 

Prods. Liah. Litig., No. 04-MD-1596, 2006 WL 3877528, *I (E.D.N.Y. Dec. 19, 2006). Judge 

Cogan declared: 

I think it's clear not only that the facts are as stated in the Magistrate's 
report and recommendation, but I can tell from the December I 7th 
draft letter from Mr. Gottstein that he was aware that these documents 
were restricted, and that he undertook procedures to help the expert[], 
Mr. Egilman, try to circumvent the restrictions that were on him. He 
deliberately aided and abetted Dr. Egilman in getting these documents 
released from the restriction that they were under, under the protective 
order. He knew what he was doing, and he did it deliberately. Those 
are my findings, and it's on that basis that I grant the relief. 

Tr. ofHr'g on Preliminary Injunction at 19-20 (Dec. 18, 2006). 

Gottstein was ordered not to further disseminate the documents; to return them to Special 

Master Woodin; to provide a list of all individuals and organizations to whom he had sent them; 

to identify to Special Master Woodin which of the confidential documents he passed on to other 

individuals; to take steps to retrieve them; and to preserve all communications relating to them or 
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Egilman. In re Zyprexa, supra, 2006 WL 3877528. 

Over the next few days, Gottstein took steps to comply with the terms of the court's 

order. He emailed or called each of the people to whom he had sent the documents informing 

them of the court order and asking that the documents be returned to Special Master Woodin. 

Tr. at 101-02. Those individuals included: Dr. Peter Breggin, Steve Cha, Judi Chamberlin (of 

MindFreedom International), Dr. David Cohen, Terri Gottstein, Will Hall, Dr. Grace Jackson, 

Dr. Stephen Kruszewski, Snigdha Prakash, Vera Sharav (of the Alliance for Human Research 

Protection), Robert Whitaker, Bruce Whittington, James Winchester, and Laura Ziegler. See 

Part 11.H.1, supra. 

On December 21, 2006, Gottstein issued a written certification stating he had complied 

with the terms of Judge Cogan's injunction. Dr. Peter Breggin, Dr. Grace Jackson, Dr. Stephen 

Kruszewski, Bruce Whittington, Laura Ziegler, and the House Committee on Government 

Reform (through Congressman Henry Waxman, for Steve Cha) returned the documents they had 

received from Gottstein to Special Master Woodin. See Letter of Rep. Henry A. Waxman (Dec. 

21, 2006); Letter of Special Master Woodin (Feb. 1, 2007). Gottstein also retrieved the copies 

he had given to Terri Gottstein, Jerry Winchester, and Will Hall and sent them to the Special 

Master. See id. Berenson, Dr. David Cohen, Judi Chamberlin, Vera Sharav, Robert Whitaker, 

and Snighda Prakash have not returned their copies of the confidential documents. At the court's 

direction, Ms. Sharav gave her attorney the DVDs containing her copies of the documents to be 

held in escrow. Tr. at 194; see Part IV.H.8, infra. 

3. Order to Show Cause for Deposition of Egilman by Judge Weinstein 

On December 26, 2006, Lilly petitioned for an order requiring Egilman to show cause 
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why he should not submit to a deposition and produce documents relating to his possession and 

dissemination of the confidential Zyprexa documents. A hearing was held on December 28, 

2006 by Judge Weinstein at which Egilman was ordered to be deposed within five days and to 

produce the requested documents. 

Egilman began producing documents to Lilly on January I, 2007. An as-yet-unresolved 

question is whether this production has been complete. 

Egilman has invoked what he claims to be a Fifth Amendment privilege against self-

incrimination. See Letter of Edward W. Hayes (Jan. 23, 2007). He has neither been deposed nor 

testified in court. 

4. Evasive Actions of Enjoined Persons 

Individuals to whom Gottstein sent the documents began devising schemes to evade court 

orders to return the documents even before any such orders had been issued. In an email dated 

December 16, 2006, Robert Whitaker wrote to Gottstein: "I would consider building a website 

that would, ahem, make all the documents available. What could they do to me? And how could 

they know how the documents got to me? There are several channels apparently that could be 

the source. You should proceed now in whatever way makes it easiest for you, and let others 

worry about getting this information out or making it public." Pet'r Findings of Fact, supporting 

ex. 30. 

On December 29, 2006, Lilly learned that despite Gottstein's communication of the 

court's order requesting the documents' return by those to whom Gottstein had sent them, some 

recipients had declined to comply and were attempting to widely distribute the documents. In 

particular, MindFreedom, an organization whose board of directors includes Judi Chamberlin, 
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Tr. at 236, to whom Gottstein had sent the documents in his attempt to "get [the documents] out 

[in a] way that would make it impossible to get them back," id. at 49, was attempting widespread 

dissemination. 

David Oaks, the Director ofMindFreedom, sent an email alert to the organization's 

members informing them of a "grassroots internet campaign" to disseminate the documents. See 

Pet'r Findings of Fact, supporting ex. 24. The email, which included a link to a website from 

which the documents could be downloaded, was sent on December 25, 2006. According to this 

message, the organization was "counting on the fact that many courts are closed today." Id. Eric 

Whalen, a member ofMindFreedom, made the documents available for downloading at the 

website www.joysoup.net. Tr. at 229. 

After the preliminary injunction was issued on December 29, 2006, several of the 

enjoined persons continued their efforts to ensure that the documents remained publicly 

accessible. In an email exchange on January 2, 2007 among Robert Whitaker, Vera Sharav, Will 

Hall, David Oaks, and Gottstein, Whitaker offered his gratitude to those who had helped 

disseminate the documents notwithstanding court orders prohibiting them from doing so: 

"[K]udos should go to others who have helped get this information out - Will Hall, David Oaks, 

Vera Sharav, MindFreedom. This is a fight very much worth fighting." See Pet'r Findings of 

Fact, supporting ex. 28. Sharav responded, "It's important to keep track of where/when the 

documents may surface again on cyberspace and let people know." Id. (emphasis supplied). 

Will Hall added, "what a great new years gift ... massive eli-lilly psych drug scandal." Id. 

5. Preliminary Injunction by Judge Cogan 

Lilly and the PSC jointly applied for an injunction ordering the people who had received 
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the documents directly from the conspirators (omitting, however, Berenson and the New York 

Times) to refrain from disseminating them. On December 29th, a preliminary injunction was 

issued by Judge Cogan barring Terri Gottstein, Jerry Winchester, Dr. Peter Breggin, Dr. Grace 

Jackson, Dr. David Cohen, Bruce Whittington, Dr. Stephen Kruszewski, Laura Ziegler, Judi 

Chamberlin, Vera Sharav, Robert Whitaker, and Will Hall from disseminating the documents, 

requiring that they remove the documents from any website to which they had posted them, and 

instructing them to communicate the terms of the order to anyone to whom they had sent the 

documents. In re Zyprexa Prods. Liab. Litig., No. 04-MD-1596, 2006 WL 3923180, * 1 

(E.D.N.Y. Dec. 29, 2006) .. 

After receiving notice of the injunction, Vera Sharav put the following message on 

AHR P's website: 

Tr. at 182. 

See the court injunction several of us received below but the internet 
is an uncontrolled information highway. You never know where and 
when the court's suppressed documents might surface. The 
documents appear to be downloadable at [two websites for which the 
addresses are provided]. 

6. Hearing on Permanent Injunction by Judge Weinstein 

The December 29, 2006 preliminary injunction issued by Judge Cogan expired by its 

terms on January 3, 2007, on which date a hearing was commenced by Judge Weinstein to 

consider whether the injunction should be extended or modified. The parties who were present 

- Lilly, the PSC, Terri Gottstein and Judi Chamberlin - agreed to extend the preliminary 

injunction until January 16, 2007, at which time a full evidentiary hearing would be held. Tr. of 

Preliminary Injunction Hr'g at 15-18 (Jan. 3, 2007). 
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On January 4, 2007, at Lilly's request, Judge Weinstein expanded the enjoined parties to 

include two organizations - Mindfreedom and AHRP-, five websites -www.joysoup.net, 

www.mindfreedom.org, www.ahrp.org, www.ahrp.blogspol.org, and zyprexa.pbwiki.com -, 

and one individual, Eric Whalen, all of whom were allegedly attempting to disseminate the 

confidential documents. Id. at 18, 28-30; Jn re Zyprexa Prods. Liab. Litig., No. 04-MD-1596, 

2007 WL 27 I I 7, *I (E.D.N.Y. Jan. 4, 2007). On January I 2, 2007, Lilly indicated to the court 

its intent to initiate contempt proceedings against both Egilman and Gottstein. 

The scheduled evidentiary hearing was held on January I 6 and January I 7, 2007. All 

enjoined parties, with the exception of Jerry Winchester, Dr. Peter Breggin, Dr. Grace Jackson, 

Dr. Stephen Kruszewski, Laura Ziegler, Will Hall, Eric Whalen, and the five websites, were 

represented at the hearing. Counsel for "John Doe," an anonymous person who yearned to post 

the documents on the enjoined website zyprexa.pbwiki.com, was present. 

Lilly called four witnesses: James Gottstein, Richard Meadow of the Lanier Law Firm, 

Vera Sharav, and David Oaks. No other party called witnesses. The witnesses were allowed to 

be cross-examined by attorneys for each of the parties, including Egilman. 

On January I 6, 2007, the expanded preliminary injunction of January 4lh was extended 

until there was a decision on the motion for a permanent injunction. Jn re Zyprexa Prods. Liab. 

Litig., No. 04-MD-1596, 2007 WL 160925, *I (E.D.N.Y. Jan. 16, 2007) ("The temporary 

mandatory injunction issued on January 4, 2007 is extended until the court rules on the motion to 

modify the injunction which is currently pending."). 

7. Invitation to Berenson to Appear by Judge Weinstein 

a) Invitation 
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Berenson had not appeared in these injunction proceedings. To allow him to appear and 

confront the evidence of conspiracy offered against him at the January 16-17, 2007 hearing, the 

court invited him to appear and testify as to his involvement. See In re Zyprexa Prods. Liab. 

Litig., No. 04-MD-1596, 2007 WL 276185 (E.D.N.Y. Jan. 29, 2007). 

The invitation issued to Berenson in the form of an order is set forth below: 

Alex Berenson, reporter for the New York Times, is invited to voluntarily appear 
on February 7, 2007 at 10:00 a.m. in the Federal Courthouse, 225 Cadman Plaza 
East, Brooklyn, New York, Courtroom JOB South, to explain the circumstances 
of his obtaining documents sealed by the court. IfMr. Berenson chooses to 
appear, he may be accompanied by his attorney, will be sworn, and will be subject 
to cross-examination. 

This invitation is intended to permit Alex Berenson to confront testimony 
received al a hearing in this court on January 16-17, 2007 implicating him in a 
conspiracy to obtain and publish confidential documents sealed by this court. 

The attention of Mr. Berenson is directed to the following portions of a 
transcript of the January 16-17, 2007 hearing. References to "Gottstein" are to 
James Gottstein, an attorney in Alaska who allegedly forwarded documents 
received from Dr. David Egilman to Mr. Berenson. Dr. Egilman was a plaintiffs' 
expert who had agreed not to violate this court's order sealing these documents, 
but who then sent them to Mr. Gottstein, who in turn transmitted them to Mr. 
Berenson and others. 

Q [attorney for Eli Lilly & Company]: ... Did you 
ever have communications with Dr. Egilman between 
the time that you received the documents and 
December 17 when the New York Times published a 
portion? 

A [Gottstein]: Did I have communications with Dr. 
Egilman? 

Q: Yes. 

A: Yes. 

Q: What did you talk about? 

A: I think most of it was around the New York Times 
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story and their desire to have - to break it. 

The Court: You say their, who do you mean? 

A: The New York Times desire to be able to break the 
story. 

Q: What did Dr. Egilman say about that? 

A: That was basically it .... 

I mean there were other news outlets that I was going 
to send them to. And I ended up not doing that. 

Q: Why? 

A: To accommodate the New York Times's desire to 
break the story 

Q: Who communicated that desire? 

A: Well, Alex Berenson called me about that. 

Q: What did he say? 

A: He said basically that if anybody else breaks it, 
they are not going to run the story. 

Q: So what? Why was that important to you? 

A: Well, because I think the New York Times is 
maybe the best place to have had this happen from my 
perspective. 

Q: And from Dr. Egilman's perspective also? 

A: I think he wanted the New York Times to be the 
first to publish it. 

39 

Exhibit C 
39 of78 

001125



Q: Why do you think that? 

A: Because he wanted me to not send it to other news 
outlets. 

Q: What did he tell you about why you shouldn't send 
it to other news outlets? 

A: Basically, the same thing, that the New York 
Times wouldn't run it if someone else broke it. 

Tr. ofHr'g, 81-83 (January 17, 2007). 

Q: . . . . Before you talked to Dr. Egilman on 
November 28, did you have any discussions with 
Alex [Berenson] about the Zyprexa documents in this 
litigation? 

A:No. 

Q: After that conversation with Dr. Egilman on 
November 28th, how soon after that conversation did 
you start to have communications with Alex Berenson 
about the Zyprexa documents? 

A: Within a few days, I think. 

Q: How did that communication start? Did you call 
him or did he call you? 

A: I believe he called me. 

Q: And how did he get your name, do you know? 

A: Do I know how? I think that he was independently 
aware of what I was doing. 

Q: How do you think he became independently aware 
of what you were doing? 

A: I believe that I had e-mailed him before. 
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Q: Before what? 

A: Maybe earlier in the year or a couple of years ago 
sometime because I had been trying to get publicity 
about this stuff for years really. So I made contacts 
with a lot of reporters and I believe that I had 
contacted Mr. Berenson before. 

Q: What caused him to call you three days after your 
conversation with Dr. Egilman? 

A: This would be around what? The second of 
December or something? 

Q: Early December. 

A: What caused him to call me? .... I think he was 
working on a story on this. 

Q: Why did he call you? What did he tell you when 
he called you? 

A: He told me that he had given Dr. Egilman my 
name. 

Q: Alex Berenson had given Dr. Egilman your name? 

A: Yes. 

Q: Is that how Dr. Egilman came to contact you on 
November 28? 

A: I think so. 

Q: And you said that he had told you that he had 
given Dr. Egilman your name. Help me understand 
that. What did he say? 

A: He said that Dr. Egilman had some documents that 
he wanted to get to the New York Times and that he 
had, you know, thought that I might be someone who 
would subpoena them. 

Q: .... Alex Berenson told you that Dr. Egilman 
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thought you would be someone who would help him, 
meaning Dr. Egilman, get the Zyprexa documents to 
the New York Times, right? 

A: Well .... what I said was that he thought I was 
someone who might subpoena the documents. 

Q: And so how- so Alex Berenson gives Dr. Egilman 
your name, correct, that's what he said? 

A: That's what he said. 

Q: Then Dr. Egilman calls you on November 28 and 
says I have some documents you might want to 
subpoena, right? 

A: Did he say that exactly? I think that's the import 
ofit. 

Q: And did the two of you when you were talking on 
November 28 talk about this relationship you both 
had with Alex Berenson? 

A: I may have mentioned that I tried to contact him 
before, that I might have tried to contact him before. 

The Court: Him is who? 

A: Mr. Berenson. 

Q: Did you tell Dr. Egilman that you had spoken with 
Alex [Berenson] and that you understood that he had 
given Dr. Egilman your name? 

A: Yes, I think at some point that was communicated 
one way or another. 

Q: .... But ... you learned that [Dr. Egilman calling 
you] was not out of the blue, it was actually 
orchestrated by Dr. Egilman and Alex Berenson, 
right? 
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A: Well, I don't know how that is inconsistent with 
what I wrote in my letter. It was out of the blue. 

Q: It was out of the blue for you, right? 

A: Yes. 

Q: But it was not out of the blue for Dr. Egilman or 
Alex Berenson? 

A: So I mean out of the blue - I mean - it seemed 
that - it's like I said, what Alex Berenson told me 
was that he had told Dr. Egilman that I might be 
someone who would subpoena the documents so I 
don't know where out of the blue comes into that. 

Q: After the conversation that you had with Dr. 
Egilman on November 28, you agreed to subpoena the 
documents, correct? 

A: Yes. Well, to at least try to. To try and find a case 
to do that. 

Q: Okay. And you continued to communicate with 
Alex Berenson prior to your receipt of the documents 
relating to the articles that he was planning or hoping 
to write about Zyprexa, correct? 

A: Prior to? 

Q: Yes. 

A: There may have been some. 

Tr. ofHr'g, 95-99 (January 17, 2007). 

Lilly shall forthwith serve a copy of this invitation on Alex Berenson, 
together with all papers filed in the current proceedings to obtain an injunction, 
including the full transcript of the January 16-17, 2007 hearing. Copies of this 
order, but not the accompanying papers, shall be served by Lilly via fax, email, or 
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mail on all attorneys who appeared at the January 16-1 7, 2007 hearing. 

Date: January 29, 2007 
Brooklyn, N.Y. 

SO ORDERED. 

Isl 
~~~ ~~~~-

Jack B. Weinstein 

In re Zyprexa Prods. Liab. Litig., 2007 WL 276185 (E.D.N.Y. Jan. 29, 2007). 

b) Response 

By letter dated February 5, 2007, the New York Times responded on behalf of Berenson 

as follows: 

Hon. Jack B. Weinstein 
United States District Court 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 

Dear Judge Weinstein: 

Re: In re Zyprexa Products Liability Litigation 
04-MDL-1596 

I write in response to your Invitation and Order of January 29, 2007 
("I 129 Order") which, in accordance with Your Honor's instructions, was provided 
to us by counsel for Eli Lilly, together with other materials pertinent to the motion 
for a preliminary injunction now pending before the Court. 

We have reviewed the materials forwarded to us by counsel and most 
particularly the I /29 Order and understand that there has been testimony presented 
to the Court by others concerning their perceptions of the circumstances that gave 
rise to The New York Times's receipt of certain materials referenced in a series of 
articles published in the Times over the course of the last several weeks concerning 
Zyprexa and the controversy concerning it. On behalf of The Times and Alex 
Berenson, I would like to thank the Court for offering Mr. Berenson the opportunity 
voluntarily to appear before the Court and, in Your Honor's words, to "confront 
[that] testimony." 

We know that Your Honor will appreciate the reasons that lead us to decline 
your invitation. As a matter of long-held principle, we believe that it would be 
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inappropriate for any of our journalists voluntarily to testify about news gathering 
at the Times, our reporters' communications with their sources or the editorial 
judgments that are made in deciding what is and what is not published by the Times, 
just as we would vigorously resist any effort by any party to compel such testimony. 
We guard quite zealously our role as a member of a free and independent press and 
believe quite passionately that, consistent with the principles embodied in the First 
Amendment, it is not the role of the newspaper or its reporters to submit to cross­
examination about such matters even where it may otherwise serve our particular 
interests in a particular case to do so. I want to emphasize as clearly as I can that 
in declining Your Honor's invitation we mean absolutely no disrespect whatsoever 
to the Court. 

Consistent with the procedures set forth in the 1129 Order, by copy of this 
letter I am requesting counsel for Eli Lilly to forward this correspondence to all 
interested counsel as I do not have contact information for all concerned. 

Thank you for your time and consideration. 
Respectfully submitted, 

Isl 
George Freeman 
[Assistant General Counsel, N.Y. Times] 

III. Law 

A. Public Right of Access to Documents Produced in Discovery 

A presumption of public access applies to judicial proceedings and documents. 

Open courts are critical to a democratic society. Access to judicial 
proceedings and documents is necessary for federal courts to have a 
measure of accountability and for the public to have confidence in the 
administration of justice. The rule oflaw and public acquiescence in 
judicial decisions demand that courts reveal the bases for their rulings. 
Without monitoring, the public could have no confidence in the 
conscientiousness, reasonableness, or honesty of judicial proceedings. 
Such monitoring is not possible without access to testimony and 
documents that are used in the perfonnance of Article JJJ functions. 

Jn re NBC Universal, Inc., 426 F. Supp. 2d 49, 51 (E.D.N.Y. 2006) (quotations and citations 

omitted). See also Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 (1978) ("the 

courts of this country recognize a general right to inspect and copy public records and 

documents, including judicial records and documents"); United States v. Amodeo, 71 F.3d 1044, 
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1048 (2d Cir. 1995). 

The presumption of access varies according to the nature of the judicial document to 

which access is sought. "Unlimited access to every item turned up in the course of litigation 

would be unthinkable." United States v. Amodeo, supra, at I 048. The Court of Appeals for the 

Second Circuit has held that "the weight to be given the presumption of access must be governed 

by the role of the material at issue in the exercise of Article III judicial power and the resultant 

value of such information to those monitoring the federal courts." Id. at 1049. 

The claim of public access is strongest when the documents play a substantial role "in 

determining litigants' substantive rights." Id. Fitting squarely within this definition are 

"documents that served as the principal basis for a summary judgment motion; were introduced 

at trial; or were material and important to a decision to approve a consent decree." In re NBC, 

426 F. Supp. 2d. at 53 (quoting Amodeo) (quotation marks omitted). 

Falling outside the definition are documents produced by the parties in discovery. 

Documents that play no role in the performance of Article III 
functions, such as those passed between the parties in discovery, lie 
entirely beyond the presumption's reach, and stand on a different 
footing than a motion filed by a party seeking action by the court or, 
indeed, than any other document which is presented to the court to 
invoke its powers or affect its decisions. 

Amodeo, 71 F .3d at 1050 (emphasis added) (quotation omitted). See also S. E. C. v. 

TheStreet.com, 273 F.3d 222, 232-33 (2d Cir. 2001); F.TC. v. Standard Fin. Mgmt. Corp., 830 

F.2d 404, 409 (!st Cir. 1987) ("Those documents which play no role in the adjudication process . 

. . such as those used only in discovery, lie beyond reach [of the presumption of access]."); 

Anderson v. Cryovac, Inc., 805 F.2d 1, 13 (I st Cir. 1986) ("There is no tradition of public access 

to discovery, and requiring a trial court to scrutinize carefully public claims of access would be 
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incongruous with the goals of the discovery process."). 

The entry of a protective order for documents produced in discovery does not affect the 

assumption of non-access which attaches to those documents. See S.E.C. v. TheStreet.com, 273 

F.3d 222, 223 (2d Cir. 2001) (rejecting argument that "the very exercise by the District Court of 

its power to enter a protective order and to seal the Confidential Testimony transformed the 

Confidential Testimony into a 'judicial document' presumptively open to the public"); Pansy v. 

Borough of Stroudsburg, 23 F.3d 772, 782 (3d Cir. 1994) ("[W]hen a court enters an order of 

protection over documents exchanged during discovery, and these documents have not been filed 

with the court, such documents are not, by reason of the protective order alone, deemed judicial 

records to which the right of access attaches."). 

B. Protective Orders 

1. Generally 

The inherent equitable power of courts to grant confidentiality orders is well-established. 

See Seattle Times Co. v. Rhinehart, 467 U.S. 20, 35 ( 1984) ("we have no question as to the 

court's jurisdiction to [enter protective orders] under the inherent equitable powers of courts of 

law over their own process, to prevent abuses, oppression, and injustices") (quotation omitted); 

Int'/ Prods. Corp. v. Koons, 325 F.2d 403, 407-08 (2d Cir. 1963); Pansy v. Borough of 

Stroudsburg, 23 F .3d 772, 785 (3d Cir. 1994) ("Courts have inherent power to grant orders of 

confidentiality .... whether or not such orders are specifically authorized by procedural rules."). 

Courts are endowed with broad discretion to tailor protective orders to the circumstances of a 

particular litigation. See Seattle Times, 467 U.S. at 36 ("The unique character of the discovery 

process requires that the trial court have substantial latitude to fashion protective orders."). 
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The power to seal extends to court filings and documents produced in discovery. See 

Pansy, 23 F.3d at 785 (rejecting the argument "that the district court lacked the power to enter an 

order of confidentiality over a document which is not in the court file nor incorporated into an 

order of the court"). As civil discovery rules became more expansive over the course of the last 

century, the role of the courts in protecting producing parties from undue invasions of privacy 

has correspondingly increased: 

The adoption of the Federal Rules of Civil Procedure in 193 8 
fundamentally changed ... American procedure. In particular, the 
discovery system in Rules 26 through 37 revolutionized pretrial 
preparation. The prior system had limited a litigant's ability to acquire 
information largely to what was admissible at trial; since 1938, a 
litigant has been able to secure the production of information on a 
vastly broadened scale - essentially, any information that 
conceivably could be of help in preparing the case .... The goals 
underlying the expansion of the discovery process were to facilitate 
preparation, to avoid surprise at trial, and to promote the resolution of 
cases on their merits - not to enlarge the public's access to 
information. Nonetheless, the expanded scope of discovery under the 
Federal Rules and the increased amounts of information they 
generated created side effects outside the adjudicatory system - it 
posed a threat to privacy and confidentiality. To meet this new 
problem, the discovery rules contain provisions, such as the 
authorization for protective orders in Rule 26(c), to limit the 
discovering party's use of information beyond the litigation context. 

Arthur R. Miller, Confidentiality, Protective Orders, and Public Access to the Courts, 105 Harv. 

L. Rev. 427, 447 (1991); see also 8 Charles Alan Wright & Arthur R. Miller, Federal Practice 

and Procedure § 2036 (2d ed. 1994) ("Rule 26( c) was adopted as a safeguard for the protection 

of parties and witnesses in view of the almost unlimited right of discovery given by Rule 

26(b )(1 )."). 

Protective orders serve essential functions in civil adjudications, including the protection 

of the parties' privacy and property rights. See Seattle Times Co. v. Rhinehart, 467 U.S. 20, 34-
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35 ("It is clear from experience that pretrial discovery ... has a significant potential for abuse. 

This abuse is not limited to matters of delay and expense; discovery also may seriously implicate 

privacy interests of litigants and third parties."); see generally Miller, Confidentiality, at 463-77. 

"Without an ability to restrict public dissemination of certain discovery materials that are never 

introduced at trial, litigants would be subject to needless annoyance, embarrassment, oppression, 

or undue burden or expense." S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001) (citing 

Fed. R. Civ. P. I). 

2. Rule 26(c) 

a) Generally 

The Federal Rules of Civil Procedure govern the issuance of protective orders covering 

discovery materials in civil cases. See Fed. R. Civ. P. 26(c). "[F]or good cause shown, the court 

in which the action is pending ... may make any order which justice requires to protect a party 

or person from annoyance, embarrassment, oppression, or undue burden or expense." Id. This 

rule, like the remainder of the Federal Rules of Civil Procedure, must be interpreted in a manner 

consistent with Rule I: "These rules .... shall be construed and administered to secure the just, 

speedy, and inexpensive determination of every action." Fed. R. Civ. P. I; see also Martindell v. 

Int'! Tel. & Tel. Corp., 594 F.2d 291, 295 (2d Cir. 1979) ("the vital function ofa protective order 

issued under Rule 26(c) ... is to secure the just, speedy, and inexpensive determination of civil 

disputes ... by encouraging full disclosure of all evidence that might conceivably be relevant") 

(citation omitted). 

The permissible scope of discovery in the federal courts is very broad: "Parties may 

obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of 
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any party." Fed. R. Civ. P. 26(b)(l). Much of the material produced in discovery is neither 

incorporated in motions made to the court nor admissible at trial. In order to mitigate the 

substantial risk to litigants' privacy and other rights posed by the expansive scope of pretrial 

discovery, courts are given broad discretion in Rule 26(c) to craft sealing orders "which justice 

requires to protect a party or person from annoyance, embarrassment, oppression, or undue 

burden or expense." Fed. R. Civ. P. 26(c); Part 11.8.1, supra; see also Fed. R. Civ. P. 26 

comment ("The information explosion of recent decades has greatly increased ... the potential 

for discovery to be used as an instrument for delay or oppression."). 

Rule 26( c) provides a non-exhaustive list of eight types of protective orders that courts 

may issue. See Fed. R. Civ. P. 26(c)(I )--(c)(8). "[A] court is not limited to the eight specified 

types of orders .... [it] may be as inventive as the necessities of a particular case require in 

order to achieve the benign purposes of the rule." 8 Wright & Miller at § 2036; see also Ann L. 

v. XCorp., 133 F.R.D. 433, 435 (W.D.N.Y. 1990) ("an order of suppression is a permissible 

remedy under the 'catch all clause' of Fed. R. Civ. P. 26(c)"). "Rule 26(c) confers broad 

discretion on the trial court to decide when a protective order is appropriate and what degree of 

protection is required." Seattle Times, 467 U.S. at 36. The touchstone of the court's power 

under Rule 26(c) is the requirement of"good cause." The burden to establish good cause is 

placed on the party seeking protection. See 8 Wright & Miller at§ 2035. 

To determine whether good cause exists, courts balance "the need for information against 

the injury that might result if uncontrolled disclosure is compelled." See Pansy, 23 F.3d at 787 

(quoting Miller, Confidentiality). Balancing requires taking into account litigants' privacy 

rights as well as the general public's interest in the information. See TheStreet.com, 273 F.3d at 
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234. The balance struck should incorporate consideration of the overarching purpose of the 

discovery process: "Discovery involves the use of compulsory process to facilitate orderly 

preparation for trial, not to educate or titillate the public." Joy v. North, 692 F.2d 880, 893 (2d 

Cir. I 982); 1see also Richard L. Marcus, Myth and Reality in Protective Order Litigation, 69 

Cornell L. Rev. I, 57 (I 983) ("The speculative possibility that in some cases the public would 

benefit from dissemination of information garnered through discovery hardly warrants the 

conversion of the process into an investigatory tool for inquisitive litigants."). 

b) Subsection 7 

Subsection (7) of Rule 26(c) provides for the issuance ofa protective order requiring 

"that a trade secret or other confidential research, development, or commercial information not 

be revealed or be revealed only in a designated way." This "open-ended series of terms ... need 

not be limited to 'true' trade secrets." 8 Wright & Miller at§ 2043. "Documents falling into 

categories commonly sealed are those containing trade secrets, confidential research and 

development information, marketing plans, revenue information, pricing information, and the 

like." Cumberland Packing Corp. v. Monsanto Co., 184 F.R.D. 504, 506 (E.D.N.Y. 1999). 

Examples of protective orders covering commercial documents include: Sullivan Mktg. v. 

Valassis Commc 'ns, 1994 U.S. Dist. LEXIS 5824 (S.D.N.Y. I 994) (granting protective order to 

defendant publisher that restricted access to sensitive business contracts, proposals and 

negotiations); Moore U.S.A., Inc. & Toppan Forms Co., Ltd. v. Standard Register Co., 2000 U.S. 

Dist. LEXIS 9137 (W.D.N.Y. 2000) (protecting documents containing trade secrets and 

confidential research and development information); Vesta Corset Co. v. Carmen Founds., 1999 

U.S. Dist. LEXIS 124, at •5 (S.D.N.Y. I 999) (refusing disclosure of confidential commercial 
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information such as "pricing, profits, costs, overhead, manufacturing specifications, customer 

lists, price structure, and dealings with a common customer"); DDS, Inc. v. Lucas Aero. Power 

Transmission Corp., I 82 F.R.D. I (N.D.N.Y. 1998) (protecting trade secrets of manufacturing 

process and customer lists, and breakdown of annual sales figures). 

3. Umbrella Protective Orders 

In large complex cases, courts often enter "umbrella" protective orders, which permit 

parties to designate in advance a large volume of discovery material as confidential. See 

Campbell, Protective Order, supra at 777-79 ("The use of umbrella orders in complex litigation 

has become commonplace."); Pansy, 23 F.3d at 787 n. I 7 ("[B]ecause of the benefits of umbrella 

protective orders in cases involving large-scale discovery, the court may construct a broad 

umbrella protective order upon a threshold showing by the movant of good cause."). Parties are 

permitted lo challenge that designation, and the burden of establishing that there is good cause to 

protect the designated materials rests at all times with the party seeking protection. 

In complicated mass cases the use of umbrella protective orders is recommended by the 

Manual for Complex Litigation: 

When the volume of potentially protected materials is large, an 
umbrella order will expedite production, reduce costs, and avoid the 
burden on the court of document-by-document adjudication. Umbrella 
orders provide that all assertedly confidential material disclosed (and 
appropriately identified, usually by a stamp) is presumptively 
protected unless challenged. Such orders typically are made without 
a particularized showing to support the claim for protection, but such 
a showing must be made whenever a claim under an order is 
challenged. 

Manual for Complex Litigation, § I 1.423 (4th ed. 2004). 

The value of umbrella orders has been well-documented: 
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[T]he propriety and desirability of protective orders securing the 
confidentiality of documents containing sensitive commercial 
information that are the subject of discovery in complex cases is too 
well established to belabor .... We are unaware of any case in the 
past half-dozen years of even a modicum of complexity where an 
umbrella protective order ... has not been agreed to by the parties 
and approved by the court. 

Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 529 F. Supp. 866, 889 (E.D. Pa. 1981). See 

also 8 Wright & Miller at § 2035. 

4. First Amendment implications of Protective Orders 

The leading Supreme Court case addressing the question of how the First Amendment's 

protection of speech applies to protective orders is Seattle Times Co. v. Rhinehart. 467 U.S. 20 

(1984); see also Part 111.D.4, infra. During discovery in a state court action against a newspaper 

for defamation, the defendant requested the production of documents relating to the financial 

affairs of the plaintiff and his religious organization. id. at 23-25. Plaintiffs sought a protective 

order for the financial documents to limit their publication and dissemination by the newspaper. 

id. at 25. 

The trial court entered a protective order prohibiting defendant "from publishing, 

disseminating, or using the information [produced by plaintiffs] in any way except where 

necessary to prepare for and try the case." id. at 27. Upholding the order, the Supreme Court of 

Washington declared: "the information to be discovered concerned the financial affairs of the 

plaintiff ... in which he and his associates had a recognizable privacy interest ... and the giving 

of publicity to these matters would allegedly and understandably result in annoyance, 

embarrassment and even oppression." id. at 28 (quotation and citation omitted). 

In an appeal to the United States Supreme Court, the Seattle Times argued that the 
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protective order contravened rights under the First Amendment: 

Petitioners argue that the First Amendment imposes strict limits on the 
availability of any judicial order that has the effect of restricting 
expression. They contend that civil discovery is not different from 
other sources of information, and that therefore the information is 
'protected speech' for First Amendment purposes. Petitioners assert 
the right in this case to disseminate any information gained through 
discovery .... They submit [that] [w]hen a protective order seeks to 
limit expression, it may do so only if the proponent shows a 
compelling government interest. 

Id. at 30-31 (quotation omitted). Responding, the Court acknowledged that most information 

obtained in civil discovery would rarely fall into the classes of speech unprotected by the First 

Amendment, such as obscenity, defamatory statements, threats, and the like. Id. at 31. Yet, it 

wrote, it "does not necessarily follow ... that a litigant has an unrestrained right to disseminate 

information that has been obtained through pretrial discovery." Id. 

Rejected by the unanimous Court was the contention that information obtained through 

civil discovery is no different from information obtained through other means: 

As in all civil litigation, petitioners gained the information they wish 
to disseminate only by virtue of the trial court's discovery processes. 
As the Rules authorizing discovery were adopted by the state 
legislature, the processes thereunder are a matter of legislative grace. 
A litigant has no First Amendment right of access to information made 
available only for purposes of trying his suit. 

Id. at 32; see also Zemel v. Rusk, 381 U.S. I, 16-17 (1965) ("The right to speak and publish does 

not carry with it the unrestrained right to gather information."). 

Protective orders prohibiting dissemination of materials discovered before trial are "not 

the kind of classic prior restraint that require[] exacting First Amendment scrutiny." Seattle 

Times at 33. The type ofrestrictions deemed permissible are those that apply to information 

obtained through the civil discovery process. While parties may be restrained from 
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disseminating infonnation obtained through the discovery mechanism, they "may disseminate 

the identical infonnation ... as long as the infonnation is gained through means independent of 

the court's processes." Id. at 34. 

C. Court Authority to Enforce Orders 

I. Generally 

Courts have the inherent authority to enforce their orders. "[T]he power of a court to 

make an order carries with it the equal power to punish for a disobedience of that order." Jn re 

Debs, 158 U.S. 564, 594 (1895); see also Jn re Lafayette Radio Elec. Corp., 761F.2d84, 93 (2d 

Cir. I 985) ("ancillary jurisdiction is recognized as part of a court's inherent power to prevent its 

judgments and orders from being ignored or avoided with impunity"). The power is a necessary 

prerequisite to the administration of justice; without it, courts would be ill-equipped to ensure the 

rule of law in a democratic society. 

"It is one of the equitable powers, inherent in every court of justice so long as it retains 

control of the subject-matter and of the parties, to correct that which has been wrongfully done 

by virtue of its process." See Arkadelphia Milling Co. v. St. Louis Sw. Ry. Co., 249 U.S. 134, 

146 (19 I 9); see generally Anderson v. Dunn, 6 Wheat. 204, 227 (I 821) ("Courts of justice are 

universally acknowledged to be vested, by their very creation, with power to impose ... 

submission to their lawful mandates"); Jn re Lafayette Radio, 761 F.2d at 92 ("it is established 

that a federal court sitting in equity that has jurisdiction to issue a decree necessarily has 

ancillary and supplemental jurisdiction to enter orders and judgments designed to effectuate that 

decree"). 

2. National Scope 
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The jurisdiction of a court to enforce its orders extends nationwide. "Nonparties who 

reside outside the territorial jurisdiction of a district court may be subject to that court's 

jurisdiction if, with actual notice of the court's order, they actively aid and abet a party in 

violating that order." Waffenschmidt v. Mackay, 763 F.2d 711, 714 (5th Cir. 1985); see also 

Stiller v. Hardman, 324 F.2d 626, 628 (2d Cir. 1963) ("Violation of an injunctive order is 

cognizable in the court which issued the injunction, regardless of where the violation 

occurred."). 

D. Injunctions 

I. Generally 

The authority to issue injunctions is derived from the courts' inherent equity powers and 

Rule 65 of the Federal Rules of Civil Procedure. "In most cases the determination whether to 

issue an injunction involves a balancing of the interests of the parties who might be affected by 

the court's decision - the hardship on plaintiff if relief is denied as compared to the hardship to 

defendant if relief is granted." 11 A Wright & Miller at§ 2942. Decision as to whether an 

injunction is warranted on the facts of a particular case is committed to the sound discretion of 

the trial court. See id.; Lemon v. Kurtzman, 411 U.S. 192, 200 (1973) ("In shaping equity 

decrees, the trial court is vested with broad discretionary power"). 

At common law, chancery courts in England provided extraordinary relief such as 

injunctions and specific performance only when the parties could not obtain an effective remedy 

from the courts oflaw. l lA Wright & Miller at§ 2944; McClintock, Equity,§ 21 (2d ed. 1948). 

"Even though there no longer are separate law and equity courts ... injunctive relief continues to 

be viewed as 'extraordinary' and courts are reluctant to award it ifthe claimant can secure 
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adequate rectification of his grievance by an award of damages." Id. 

"[l]njunctive relief should be no more burdensome to the defendant than necessary to 

provide complete relief to the plaintiffs." Califano v. Yamasaki, 442 U.S. 682, 702 (1979). "A 

plaintiff seeking an injunction must show that there is an imminent threat of harm and that the 

threatened harm is 'irreparable."' Owen Fiss, Injunctions 59 (2d ed. 1984). 

2. Persons Bound 

Rule 65(d) of the Federal Rules of Civil Procedure provides that an injunction "is binding 

only upon the parties to the action, their officers, agents, servants, employees, and attorneys, and 

upon those persons in active concert or participation with them who receive actual notice of the 

order by personal service or otherwise." Fed. R. Civ. P. 65(d). The rule "is derived from the 

common law doctrine that a decree of injunction not only binds the parties defendant but also 

those identified with them in interest, in 'privity' with them, represented by them, or subject to 

their control. In essence it is that [persons bound] may not nullify a decree by carrying out 

prohibited acts through aiders and abettors, although they were not parties to the original 

proceeding." Regal Knitwear Co. v. Nat 'l Labor Relations Bd., 324 U.S. 9, 14 (1945). See, e.g., 

2 Wayne R. Lafave, Substantive Criminal Law,§ 13.2(a) (2d ed. 2003) (discussing criteria for 

aiding and abetting); id. § 13 .2(b) at 344; 4 Wharton's Criminal Law § 685 (15th ed. 1996) 

(same). 

"[A Jn issue of privity in the context of determining who is bound by an injunction ... in 

a particular case is often not easy to resolve." I IA Wright & Miller at§ 2956. A fact-sensitive 

inquiry must be undertaken to determine whether persons not named in an injunction can be 

bound by its terms because they are acting in concert with an enjoined party. Id.; Vuitton et Fils 
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e. 
SA. v. Carousel Handbags, 592 F.2d 126, 130 (2d Cir. 1979) ("Whether one not named in an 

injunctive decree may nevertheless be bound by it depends on the facts of each case."). 

Those persons named in an injunction are considered "parties" for the purpose of Rule 

65(d). See Madsen v. Women's Health Ctr., Inc. 512 U.S. 753, 775 (1994). The party seeking 

enforcement of an injunction against persons not named bears the burden of demonstrating that 

those persons are bound by the order. See People of the State ofN. Y. by Vacca v. Operation 

Rescue Nat 'I, 80 F.3d 64, 70 (2d Cir. 1996). 

3. Enjoining Dissemination of Stolen Protected Documents 

Recovering stolen documents obtained in violation of a court discovery order when 

needed to protect a party to a litigation is well within the equitable power of a federal district 

court. See 28 U.S.C. § 165l(a) (district courts "may issue all writs necessary or appropriate in 

aid of their ... jurisdiction and agreeable to the usages and principles of law"); Egri v. Conn. 

Yankee Atomic Power Co., 68 Fed. Appx. 249, 255-56 (2d Cir. 2003) (finding injunction 

enforcing protective order permissible under the All Writs Act) (unpublished opinion); Fed. R. 

Civ. P. l 6(f) (failure to obey a pretrial order); see generally Part III.C, supra. Even if the order 

were improperly issued, it must be modified or overturned and not deliberately violated when in 

force. See, e.g., Walker v. City of Birmingham, 388 U.S. 307, 321 (1967) ("One may sympathize 

with the petitioners' impatient commitment to their cause. But respect for judicial process is a 

small price to pay for the civilizing hand of law, which alone can give abiding meaning to 

constitutional freedom."). 

The Supreme Court, in Bartnicki v. Vopper, 532 U.S. 514 (2001), provided some 

guidance on the right to publish material of public significance illegally obtained by a third 
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party. See also Part III.B.4, supra, on First Amendment implications of protective orders A cell 

phone conversation had been illegally intercepted by private parties in violation of a state 

wiretapping statute, and then turned over to a third person who published it. The third person 

was considered to be in legal possession of the recorded conversation. 

The Court held unconstitutional as applied state legislation prohibiting intentional 

disclosure of the illegally intercepted communication by the third person. The majority 

emphasized its reluctance to definitively answer "the question whether, in cases where 

information has been acquired unlawfully by a newspaper ... government may ever punish not 

only the unlawful acquisition, but the ensuing publication as well." Id. at 528-29 (internal 

quotation and citation omitted) (emphasis in original). It listed some of the criteria it weighed in 

deciding to protect the third party's publication: First, the third party played no part in the illegal 

interception, but found out about it "only after it occurred." Id. at 525. Second, access to the 

information was "lawfully" obtained by the third party even though the information itself was 

"unlawfully" obtained by another. Id. Third, the subject matter was a matter of public concern. 

4. Content Neutral 

Supporting the power to prevent publication in Bartnicki was the injunction's "content 

neutral" form. Id. at 525-29. 

Applicability of the First Amendment to an injunction generally depends upon whether 

any restriction on speech it contains is "content-based' or "content-neutral." See Universal City 

Studios, Inc. v. Corley, 273 F.3d 429, 450 (2d Cir. 2001). In an assessment of content-neutrality, 

"[t]he government's purpose is the controlling consideration. A regulation that serves purposes 

unrelated to the content of expression is deemed neutral, even if it has an incidental effect on 

59 

Exhibit C 
59 of 78 

001145



some speakers or messages but not others." Ward v. Rock Against Racism, 491 U.S. 781, 791 

(1989); see also R.A. V. v. St. Paul, 505 U.S. 377, 386 (1992) ("The government may not regulate 

[speech] based on hostility- or favoritism- towards the underlying message expressed."). 

The Court of Appeals for the Second Circuit has defined as content-neutral those 

regulations that do "not depend on the nature or content of the idea that [a person] wishes to 

express but only on the materials that would be the medium of expression." Lindsey v. 

Bloomberg,_ F.3d _,slip op. at 18-19 (2d Cir. Feb. I, 2007); see also Ward v. Rock Against 

Racism, 491 U.S. 781, 791 (1989) ("Government regulation of expressive activity is content 

neutral so long as it is justified without reference to the content of the regulated speech.") 

(emphasis and internal quotation marks omitted). 

Injunctions "issued not because of the content of petitioners' expression ... but because 

of ... prior unlawful conduct" are content neutral. Madsen v. Women's Health Ctr., Inc., 512 

U.S. 753, 764-65 ( 1994). Content neutral injunctions must "burden no more speech than 

necessary to serve a significant government interest," Madsen, 512 U.S. at 765, but they are not 

required to "employ the least restrictive means of accomplishing the governmental objective." 

Universal City Studios, 273 F.3d at 455. Because such injunctions do not enjoin speech based 

on its content, they do "not arouse the fears that trigger the application of constitutional 'prior 

restraint' principles." Dallas Cowboys Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604 F.2d 

200, 206 (2d Cir. 1979). 

"The First Amendment does not prohibit courts from incidentally enjoining speech in 

order to protect a legitimate property right." DVD Copy Control Ass 'n Inc. v. Bunner, 31 Cal 

4th. 864, 881; see also Dallas Cowboys, 604 F .2d at 206 ("This is not a case of government 
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censorship, but a private plaintiff's attempt to protect its property rights."). "The mere fact that 

[one] claims an expressive ... purpose ... does not give [one] a right, under the First 

Amendment to the United States Constitution, to appropriate to [oneself] the harvest of those 

who have sown." San Francisco Arts & Ath., Inc. v. U.S. Olympic Comm., 483 U.S. 522, 526 

(1987) (quotation and citation omitted). 

IV. Application of Law to Facts 

A. The Documents are Properly Protected Under CM0-3 

I. CM0-3 is a Valid Umbrella Protective Order 

CM0-3 is an umbrella protective order which permits parties to designate as confidential 

materials that they "in good faith believe[] [are] properly protected under Federal Rule of Civil 

Procedure 26(c)(7)." CM0-3 at~ 3. The designation of a document as "confidential" can be 

challenged by an opposing party, or any aggrieved entity, and the burden of establishing 

confidentiality rests on the producing party. Id. at~ 9. The use of such umbrella orders, which 

allow parties to designate substantial volumes of discovery materials as confidential upon a 

threshold showing of good cause, is permitted in large complex litigations, such as the instant 

multidistrict litigation consisting of thousands of cases. See Manual for Complex Litigation, § 

11.423; Pansy v. Borough of Stroudsburg, 23 F.3d 772, 787 n.17 (3d Cir. 1994); Part III.B.3, 

supra. 

2. Documents Contain Information Protectable by CM0-3 and Rule 26(c) 

The sealed documents disseminated by Gottstein and his co-conspirators consist entirely 

of materials that were exchanged by the parties in the discovery phase of this litigation. For 

purposes of the presumption to public access, they play no role in the adjudication process. See 
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United States v. Amodeo, 71 F.3d 1044, 1050 (2d Cir. 1995); F. T. C. v. Standard Fin. Mgmt. 

Corp., 830 F.2d 404, 409 (1st Cir. 1987). See Part III.A, supra. 

This case is distinguishable from Procter & Gamble Co. v. Bankers Trust Co., 78 F.3d 

219 (6th Cir. 1996), relied upon by respondents. In Procter & Gamble, an injunction prohibiting 

publication of "standard litigation filings" - consisting of a memorandum oflaw, complaint, 

and case statement-, rather than documents produced in discovery and not relied upon by the 

court, was overturned. Procter & Gamble at 222, 225. 

In this litigation, a substantial amount of sensitive material, including medical records 

and trade and proprietary information, has been produced for discovery purposes in accordance 

with Rule 26(b)(l)'s relatively low threshold of relevance to any claim or defense. See Part 

III.B. l, supra. Such information is not generally appropriate for public consumption. The court 

entered its protective order covering confidential materials under both its general equitable 

powers and the authority granted by Rule 26(c). The order was essential to protecting litigants 

from the embarrassment and oppression that would result from unnecessary pretrial public 

disclosure of their private information. 

The court's review of a sample of the documents disseminated by the conspirators in 

violation ofCM0-3 as well as the articles in the New York Times provide clear and convincing 

evidence that they contain information properly protected as confidential under Rule 26(c). See 

Part 11.H.2, supra. They consist mainly of trade secrets and confidential commercial information 

of defendant Lilly; revelation has the potential to impinge on the company's privacy and 

property rights and inflict commercial harm. See Fed. R. Civ. P. 26(c)(7) (permitting protective 

orders that seal "trade secret or other confidential information"); Cumberland Packing Corp. v. 
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Monsanto Co., 184 F.R.D. 504, 506 (E.D.N.Y. 1999) ("Documents falling into categories 

commonly sealed are those containing trade secrets, confidential research and development 

information, marketing plans, revenue information, pricing information, and the like."); see, e.g., 

Gelb v. American Tel. & Tel. Co., 813 F. Supp. I 022, I 035 (S.D.N. Y. I 993) (sealing internal 

documents which "constitute potential negative publicity about [defendant's] marketing tactics" 

because of"their potential to do commercial harm"). 

Any person, whether or not a party to this litigation, who believes documents designated 

as confidential under CM0-3 have been improperly sealed or should be disclosed in the public 

interest may take advantage of the order's declassification provisions and petition the court for 

declassification of certain documents. See CM0-3 at iJ 9; see also id. at iJ I 6("Nothing in this 

Order shall prevent any party or other person from seeking modification of this Order or from 

objecting to discovery that it believes to be otherwise improper."). 

B. Court has the Power to Order Return of Stolen Documents 

A large number of documents sealed by the court have been obtained illegally by the 

conspirators and those to whom they sent the documents. See Part 11.H, supra. These 

confidential documents were procured solely by use of the court's discovery process; there has 

been no suggestion that anyone was able to retrieve them from any other source before 

revelation by the three conspirators - Berenson, Egilman, and Gottstein. See Int 'I Prods. Corp. 

v. Koons, 325 F.2d 403, 407-08 (2d Cir. 1963). 

As in all civil litigation, [respondents] gained the information they 
wish to disseminate only by virtue of the trial court's discovery 
processes. As the Rules authorizing discovery were adopted by the 
[federal] legislature, the processes thereunder are a matter of 
legislative grace. A litigant has no First Amendment right of access 
to information made available only for purposes of trying his suit. 
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Seattle Times Co. v. Rhinehart, 467 US 20, 32(1984). Respondents here have no right to 

possession of the confidential documents given to them by the conspirators. Cf Restatement 

(First) of Torts § 757, Liability for Disclosure or Use of Another's Trade Secret ( 1939; current 

through Sept. 2006) ("One who discloses or uses another's trade secret, without a privilege to do 

so, is liable to the other if (a) he discovered the secret by improper means, or (b) his disclosure or 

use constitutes a breach of confidence reposed in him by the other in disclosing the secret to him, 

or (c) he learned the secret from a third person with notice of the facts that it was a secret and 

that the third person discovered it by improper means or that the third person's disclosure of it 

was otherwise a breach of his duty to the other ... "); Conmar Prods. Corp. v. Universal Slide 

Fastener Co., 172 F.2d 150, 155-56 (2d Cir. 1949). 

"It is one of the equitable powers, inherent in every court of justice so long as it retains 

control of the subject matter and of the parties, to correct that which has been wrongfully done 

by virtue of its process." Arkadelphia Milling Co. v. St. Louis Sw. Ry. Co., 249 U.S. 134, 145-46 

( 1919). This power encompasses the authority to order the return of the documents stolen by the 

conspirators in violation of the protective order. See generally Anderson v. Dunn, 6 Wheat. 204, 

227 ( 1821) ("Courts of justice are universally acknowledged to be vested, by their very creation, 

with power to impose ... submission to their lawful mandates."); Jn re Lafayette Radio Elec. 

Corp., 761 F.2d 84, 92 (2d Cir. 1985) ("it is established that a federal court sitting in equity that 

has jurisdiction to issue a decree necessarily has ancillary and supplemental jurisdiction to enter 

orders and judgments designed to effectuate that decree"); see also Egri v. Conn. Yankee Atomic 

Power Co., 68 Fed. Appx. 249, 255-56 (2d Cir. 2003) ("Pursuant to the All Writs Act, a district 

court is authorized to bind non-parties where such action is necessary to preserve its ability to 
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adjudicate proceedings already before it or to enforce its own prior decisions.") (unpublished 

opinion). 

C. Restrictions on Dissemination Do Not Violate First Amendment Rights 

I. CM0-3 's Restriction on Dissemination of Confidential Documents Does Not 

Implicate First Amendment Rights 

CM0-3's restriction on dissemination of confidential materials produced in discovery 

does not implicate the parties' freedom of speech; "[a] litigant has no First Amendment right of 

access to information made available only for purposes of trying his suit." Id. at 32. Litigants 

do not have "an unrestrained right to disseminate information that has been obtained through 

pretrial discovery." Seattle Times Co. v. Rhinehart, 467 U.S. 20, 31 (1984). 

Nonparties who are prohibited from accessing confidential documents by CM0-3 cannot 

claim an infringement on their freedom of speech: "The right to speak and publish does not carry 

with it the unrestrained right to gather information." Zemel v. Rusk, 381 U.S. I, I 6-17 (I 965); 

see also Joy v. North, 692 F.2d 880, 893 (2d Cir. 1982) ("Discovery involves the use of 

compulsory process to facilitate orderly preparation for trial, not to educate or titillate the 

public."). Those who can demonstrate a substantial need to know information contained in 

confidential documents must utilize CM0-3's declassification provisions. See CM0-3 at~ 9; see 

also In re Agent Orange Prod. Liab. Litig., 104 F.R.D. 559, 572 (E.D.N.Y. 1985) (declassifying 

documents upon a showing "that the need for disclosure outweighs the need for further 

protection"), afl'd 821 F.2d 139 (2d Cir. 1987). 

2. The Injunction's Restriction on Dissemination Does Not Impinge on First 

Amendment Rights 
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The instant injunction prohibiting further dissemination of confidential documents is 

content neutral. Its restriction does "not depend on the nature of the content of the idea that [the 

enjoined individuals wish] to express but only on the materials that would be the medium of 

expression." Lindsey v. Bloomberg,_ F.3d _,slip op. at 18-19 (2d Cir. Feb. I, 2007). The 

injunction is justified not by reference to the content of the covered documents, but rather by 

their unlawful acquisition. See Madsen v. Women's Health Ctr., Inc., 512 U.S. 753, 764-65 

( 1994) (holding injunctions "issued not because of the content of petitioners' expression ... but 

because of their prior unlawful conduct" are content neutral). 

Only a minimal burden on speech results from the instant injunction since it restricts 

dissemination of documents only if those documents were obtained in the first instance by use of 

the court's processes. It does not restrict anyone from discussing any topic or publishing or 

expressing any opinion. It is content neutral and does not "burden ... speech [more] than 

necessary to serve a significant government interest." Madsen at 765. While the court is not 

required to "employ the least restrictive means of accomplishing the governmental objective," 

the injunction here is the least restrictive practicable method available to protect Lilly, the 

plaintiffs, and the court. Universal City Studios, Inc., v. Corley, 273 F.3d 429, 455 (2d Cir. 

2001). 

Several important governmental interests are served by this injunction. It allows the 

court to protect the privacy and property rights of litigants appearing before it, which is essential 

to a fair and efficient system of adjudication. By prohibiting dissemination in violation of the 

court order the court's ability to enforce its own orders is preserved. Many of the protected 

documents contain trade secrets and commercial information, whose privacy the government has 
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a stake in maintaining: "Trade secret law promotes the sharing of knowledge and the efficient 

operation of industry." See DVD Copy Control Ass 'n v. Bunner, 31 Cal. 4th 864, 878 (Cal. 

2003) (discussing "governmental purpose behind protecting trade secrets"). 

Respondents' claims that the injunction represents an impermissible prior restraint are 

without merit. Content neutral injunctions such as the present one do "not arouse the fears that 

trigger the application of constitutional prior restraint principles." Dallas Cowboys 

Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604 F.2d 200, 206 (2d Cir. 1979). 

The instant case is readily distinguishable the Sixth Circuit Court of Appeals' decision 

primarily relied upon by respondents, Procter & Gamble v. Bankers Trust, supra. In Procter & 

Gamble, the court held an injunction prohibiting a news magazine from publishing litigation 

filings that had been improperly sealed in the first instance to be an impermissible infringement 

upon First Amendment rights. Procter & Gamble, 78 F.3d at 225. Here, the documents at issue 

are not litigation filings, but documents produced in discovery, to which the right of public 

access has not attached. See Parts III.A and IV.A, supra; Procter & Gamble, 78 F.3d at 225 

("the documents in question are standard litigation filings"). The documents were never 

unsealed under CM0-3, unlike the filings at issue in Procter & Gamble, which were unsealed at 

the time the district court granted the injunction. See Parts 11.H.2 and IV.A, supra; Procter & 

Gamble, 78 F.3d at 223, 223 ("the District Court determined that, because the parties could not 

provide a substantial government interest in keeping the documents confidential, the sealed 

documents should no longer be protected and should be released into the public domain") 

(quotation marks omitted). Finally, the enjoined party in Procter & Gamble was a member of 

the media, Business Week magazine. See id. at 225. (describing the overturned injunction as 
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part of "a practice that, under all but the most exceptional circumstances, violates the 

Constitution: preventing a news organization from publishing information in its possession on a 

matter of public concern") (emphasis supplied). The enjoined persons here are private, non-

media-connected individuals. 

The injunction here is content neutral, places only a minimal burden on speech, and 

serves significant government interests. It does not restrict freedom of speech under the First 

Amendment. 

D. Enjoining Persons Who Refuse to Return the Documents is Necessary to Prevent 

Irreparable Harm to Lilly 

Disclosure of confidential proprietary material and trade secrets poses a significant risk 

of harm to Lilly, a pharmaceutical company operating in a competitive marketplace. Both 

Lilly's competitors' and detractors' use of the materials has the potential to inflict severe 

commercial harm on the company. See Dec'! of Gerald Hoffman, '1118 ("If Lilly's internal 

documents were to be publicly disseminated, every pharmaceutical company in the world, 

including competitors to all of Lilly's marketed medications, including Zyprexa, would have 

access to a treasure trove of competitive intelligence, in an organized and assembled manner."). 

The disclosure of its trade secrets can be considered tantamount to appropriation of the 

company's property. See, e.g., Conman Products Corp. v. Universal Slide Fastener Co., 172 

F.2d 150, 155 (2d Cir. 1949) (finding trade secrets to be property). 

The harm faced by Lilly is amplified by the fact that the protected documents which 

respondents seek to disseminate are segments of a large body of information, whose selective 

and out-of-context disclosure may lead to confusion in the patient community and undeserved 
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reputational harm - "what appears damning may, in context after difficult proof, be shown to be 

neutral or even favorable to the defendant." Note, Secrecy in Civil Trials: Some Tentative 

Views, 9 J.L. & Pol'y 53, 58 (2000). 

In granting this injunction, the court has balanced the harm to petitioner ifrelief is denied 

against the harm to respondents if relief is granted. See generally 11 A Wright & Miller at § 

2942. The harm imposed by the injunction on respondents is minimal. They are required to 

return stolen documents over which they enjoy no property rights. See Part IV.B, supra. Their 

freedom of speech is not impinged upon. See Part IV.C, supra. To the extent they believe 

access to the protected documents is essential to their pursuit of the public interest, they may 

petition the court for declassification of the documents or modification of the protective order. 

See Part IV.C. I, supra; see also Walker v. City of Birmingham, 388 U.S. 307, 321 ( 1967) ("One 

may sympathize with the petitioners' impatient commitment to their cause. But respect for 

judicial process is a small price to pay for the civilizing hand of law, which alone can give 

abiding meaning to constitutional freedom."). 

Some of the individuals who have thus far refused to comply with requests to return the 

stolen documents have shown a resolute desire to flout court orders and inflict economic and 

reputational harm on Lilly. If not enjoined, it is highly probable that these individuals will 

widely disseminate the documents they know to be protected by a court order, in a form 

unnecessarily damaging to Lilly. See, e.g., Tr. at 48-49, 193-94; Part II.K.4, supra. The 

injunction against them is therefore necessary to prevent irreparable harm to Lilly. 

E. Enjoining Persons Who Returned the Documents is Not Necessarv to Prevent 

Irreparable Hann to Lilly 
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As discussed supra in Part IV.D, dissemination of its confidential documents poses a 

significant risk of harm to Lilly's privacy, proprietary, and commercial interests. Nonetheless, 

those individuals who have returned the documents they received from the conspirators, and who 

have not themselves been implicated in the conspiracy, are unlikely to cause harm to Lilly. 

It is not necessary in this case to burden respondents who have demonstrated compliance 

with and respect for court orders in order to prevent future harm to Lilly. An injunction should 

be no more burdensome to respondents than necessary to provide complete relief to petitioner. 

See Califano v. Yamasaki, 442 U.S. 682, 702 (1979). No individual who has returned the 

documents, and is not a member of the conspiracy to illegally procure the documents, is 

enjoined. 

F. Websites Should Not Be Enjoined 

A difficult issue is presented by Lilly's request to enjoin certain websites from posting 

the confidential documents. See Part I, supra. The websites in question had posted or linked to 

the documents prior to being enjoined from doing so by the preliminary injunction of January 4, 

2007. No site has violated the January 4th order. 

A user of one of the enjoined websites, "John Doe," has appeared in this action to contest 

the injunction's applicability to him. The injunction has no application to him since he 

apparently received no documents from the conspirators. 

Prohibiting five of the intemet's millions of websites from posting the documents will not 

substantially lower the risk of harm posed to Lilly. Websites are primarily fora for speech. 

Limiting the fora available to would-be disseminators by such an infinitesimal percentage would 

be a fruitless exercise of the court's equitable power. A more effective use of the court's 
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equitable discretion is to impose restraints on the individuals who pose the greatest risk of harm 

to Lilly - those who have not returned the documents despite knowledge that they were 

illegally procured. See Part JV.D, supra. 

Mindful of the role of the internet as a major modem tool of free speech, see Part I supra, 

in the exercise of discretion the court refrains from permanently enjoining websites based on the 

insubstantial evidence of risk of irreparable harm. Restrictions on speech, even in the context of 

content-neutrality, should be avoided if not essential to promoting an important government 

interest. No website is enjoined from disseminating documents. 

G. All Named Persons are Bound by the Injunction 

The court's power is being exercised to enjoin all persons whose conduct poses a 

significant risk of irreparable harm to Lilly which cannot be remedied except by injunction. See 

Part III.D, supra; Note, Developments in the Law: Injunctions, 78 Harv. L. Rev. 994 (1965). 

Respondents place great emphasis on Judge Hand's statement in Alemite Mfg. Corp. v. 

Staff, 42 F.2d 832 (2d Cir. 1930), that "the only occasion when a person not a party may be 

punished, is when he has helped bring about ... an act of a party [in violation of a prior court 

decree]." Id. at 832-33 (emphasis supplied). In Alemite, the Court of Appeals for the Second 

Circuit was considering an appeal from a conviction of contempt by an individual whose alleged 

violation of an injunction in which he had not been named formed the basis of the contempt 

proceeding. Id. at 832. 

Alemite speaks to the question of who may be held in contempt for violating an 

injunction. See Developments in the Law: Injunctions, supra, at I 028-29. It does not bear on the 

question presented in this case of who the court may enjoin by name in the first instance. Unlike 
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Alemite, this is not a contempt proceeding, and the court is not now punishing anyone for any 

alleged violation of court orders. Rather, this proceeding seeks to prevent irreparable harm to 

Lilly by enjoining those persons whose actions threaten such harm. See Owen Fiss, Injunctions, 

109 (2d ed. 1984) ("The traditional office of an injunction is to prevent harm."). The relief 

granted is not punitive, but preventative. See generally Part 111.D. J, supra. 

The necessity of enjoining dissemination and requiring return of the sealed documents is 

not limited to those who were bound by the terms ofCM0-3. The power to enjoin extends to 

persons and organizations whose activities present a risk of irreparable harm to petitioner that 

can not be alleviated by means other than injunction. 

The parties to these injunction proceedings are the petitioner, Eli Lilly, and respondents, 

including James Gottstein, David Egilman, Dr. David Cohen, Judi Chamberlin, Vera Sharav, 

Robert Whitaker, Eric Whalen, and David Oaks. See Civil Docket for Case No. I :07-CV-

00504-JBW-RLM. Even ifthe injunction proceedings are considered part of the more general 

series of actions, 04-MDL-O 1596, the respondents who are bound by this order have either been 

served or have appeared and should return documents illegally obtained that are in their 

possession. They cannot claim to be bona fide purchasers. See Part IV.B, supra. 

The injunction issued here is binding on all persons named within it as well as "their 

officers, agents, servants, employees, and attorneys, and upon those persons in active concert or 

participation with them who receive actual notice of the order by personal service or otherwise." 

Fed. R. Civ. P. 65(d). See, e.g., Vuitton et Fils SA. v. Carousel Handbags, 592 F.2d 126, 130 

(2d Cir. 1979) ("Whether one not named in an injunctive decree may nevertheless be bound by 

it" is governed by Rule 65(d).) (emphasis supplied). 
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H. Persons Bound 

1. Recipients of Documents 

Persons who received documents from Gottstein, but against whom Lilly is not seeking a 

permanent injunction, are: Alex Berenson (of The New York Times); Snighdha Prakash (of 

National Public Radio), Amelia Desanto, Steve Cha, Jerry Winchester, Dr. Grace Jackson, the 

Alliance for Human Research Protection, and Mindfreedom International. 

Persons and websites against whom Lilly seeks a permanent injunction are: Dr. Peter 

Breggin, Judi Chamberlin, Dr. David Cohen, Terri Gottstein, Will Hall, David Oaks, Vera 

Sharav, Eric Whalen, Robert Whitaker, Bruce Whittington, Laura Ziegler, zyprexa.pbwiki.com, 

www.mindfreedom.org, www.ahrp.org, www.ahrp.blogspot.org, and www.joysoup.net. The 

individuals named received the documents, but proof that the websites received the documents is 

lacking. 

Persons who have returned the documents and need not be enjoined are: Dr. Peter 

Breggin, Steve Cha, Terri Gottstein, Will Hall, Dr. Grace Jackson, Dr. Stephen Kruszewski, 

Bruce Whittington, Jerry Winchester, and Laura Ziegler. 

Persons who the evidence demonstrates received, but have not returned, the documents, 

and against whom Lilly is seeking a final injunction, are: Judi Chamberlin, Dr. David Cohen, 

David Oaks, Vera Sharav, Eric Whalen, and Robert Whitaker. 

2. Amelia Desanto 

Documents provided by Gottstein to Senate staffer Amelia Desanto have not been 

returned. Lilly has not sought an injunction against Desanto. Accordingly, and in light of the 

comity and respect due a coequal branch of government, Desanto is not enjoined. 
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3. N. Y Times. National Public Radio, and Snighdha Prakash 

No injunction has been sought against the New York Times. No showing has been made 

that any of its employees other than Berenson possessed the documents. No showing has been 

made that the Times knew they had been stolen. The reasoning applicable to the New York 

Times applies to National Public Radio. 

Snighdha Prakash of National Public Radio is not enjoined because no injunction against 

her is sought. The New York Times and National Public Radio are not enjoined. 

4. Berenson 

While Berenson's conduct in assisting in the stealing of the protected documents was 

reprehensible, Lilly has sought no injunction against him. Accordingly, Berenson is not 

enjoined. 

5. Gottstein and Egilman 

Gottstein and Egilman have appeared by counsel in these proceedings and are therefore 

bound. See Tr. at 243, 252. Since their irresponsible conduct suggests further restraints to 

protect the parties and the court, they are included in this injunction. 

6. Websites 

For the reasons stated in Parts I and IV.F, supra, it is unlikely that the court can now 

effectively enforce an injunction against the internet in its various manifestations, and it would 

constitute a dubious manifestation of public policy were it to attempt to do so. No internet site is 

enjoined. 

7. Persons Who Have Not Returned the Documents 

The following individuals have been asked to return the documents they received from 
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Gottstein to the Special Master, but have thus far failed to do so: Dr. David Cohen, Judi 

Chamberlin, Vera Sharav, Robert Whitaker and Eric Whalen. David Oaks is highly likely to 

have in his possession copies of the documents that he received directly or indirectly from 

Gottstein, but he has not returned them. All persons listed in this paragraph are being ordered to 

return any copies of the documents in their possession to the Special Master immediately. See 

Part VIII, infra. 

The attorney for Vera Sharav, who is holding her copies of the documents, is considered 

to hold them on behalf of Ms. Sharav. He is bound to return them on her behalf. 

Berenson, Snighdha Prakash and Amelia Desanto have also not returned the documents. 

The application of this order to Berenson is discussed in Part IV.H.4, supra; the application of 

this order to Snighdha Prakash is discussed in Part IV.H.3, supra; the application of this order to 

Amelia Desanto is discussed in Part IV.H.2, supra. 

8. Persons Restrained 

Berenson's, Egilman's, and Gottstein's brazen flouting of this court's protective order 

raises serious questions about their responsibility. The court, based on the evidence before it, is 

not satisfied that they can be counted on to return all copies of the documents they may have in 

their possession or control. Egilman and Gottstein are therefore being permanently enjoined as 

noted in Part IV.H.5, supra. Berenson is not being enjoined since no injunction against him has 

been sought by Lilly. See Part IV.H.4, supra. 

Those individuals who received documents and from whom Lilly seeks return but who 

have not returned them are ordered to return them. See Part IV.B. 7, supra. Their disregard for 

the court's processes poses a significant risk of irreparable harm to Lilly of further dissemination 
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by them of protected documents. They are enjoined from further attempts at dissemination. See 

Part VIII, infra. 

V. Findings of Fact and Law 

A. Embodied in this Memorandum 

This Memorandum and Order contains at various points the court's findings of fact and 

law. See, e.g., findings in Parts II and IV, supra; see also Fed. R. Civ. P. 65(d) ("Every order 

granting an injunction ... shall set forth the reasons for its issuance"); Fed R. Civ. P. 52(a). 

Petitioner and respondents have submitted extensive formal findings of fact and law. The 

court sees no need to adopt them in view of this comprehensive memorandum. 

B. Irreparable Harm to Lilly 

Publication of the protected documents has already created irreparable harm to Lilly by 

revealing its trade secrets, confidential preliminary research, and merchandising techniques. It 

has made settlement of the remaining MDL and state cases and trials more difficult by creating 

probable prejudice largely irrelevant to the issues posed by the pending cases and by making 

impartial juror selection more difficult. It may have adversely affected prospective plaintiffs 

who may be less willing to sue if their intimate medical problems can be revealed through 

violation of the court's protective orders. And, of course, flouting the court's orders weakens the 

judicial structure. 

As noted in Part IV.D, supra, there remains the substantial probability of further abuse of 

CM0-3 by the conspirators and individuals who have not returned the protected documents. 

This danger constitutes a continuous overhanging threat of harm which is likely to affect Lilly's 

standing in the marketplace and the value of the corporation as a whole. 
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There has already been sufficient revelation in the New York Times so that if Congress, 

the Food and Drug Administration, or the Federal Trade Commission wish to investigate or act 

they have grounds for doing so, subpoenaing protected documents as necessary for their 

purposes. 

C. Lack of Appreciable Harm to Those Bound 

There is little or no harm to anyone bound by the injunction. None are harmed in their 

private person. To the extent that they wish to protect the public welfare by their revelation of 

protected documents, CM0-3 provides a vehicle for doing so. See Part IV.D, supra. 

D. Conclusion 

The balance of benefits and harms leads overwhelmingly to support of the injunction now 

being issued. See Part IV.D, supra. 

VI. Conclusion 

The preliminary injunction was justified. The references and restrictions upon various 

sites on the internet are not carried over to the final injunction in the exercise of discretion. 

VII. Stay 

This final judgment and injunction is stayed for ten days to permit an application to the 

Court of Appeals of the Second Circuit for reinstatement of this court's order of January 4, 2007 

including within a preliminary injunction various websites, or for other relief. The preliminary 

injunction shall remain in effect for ten days. 

VIII. Injunction 

It is hereby 

ORDERED that the following individuals who have received documents produced by Eli 
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Lilly and Company subject to CM0-3 (including all copies of any electronic documents, hard 

copy documents and CDs/DVDs) are enjoined from further disseminating these documents: Judi 

Chamberlin, Dr. David Cohen, David Egilman, James Gottstein, David Oaks, Vera Sharav, Eric 

Whalen, and Robert Whitaker. He or she shall forthwith return any such documents and copies 

still in his or her possession or control to Peter Woodin, Special Master for Discovery, at JAMS, 

280 Park Avenue, West Building, 28th Floor, New York, N.Y. 10017. 

Dated: February 13, 2007 
Brooklyn, N.Y. 

SO ORDERED. 

Jack B. Weinstein 
Senior United States District Judge 
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10 Anchorage, Alaska 99501 
907/276-4331 

11 

12 For Defendant Legislative Affairs Agency: 

13 Kevin M. Cuddy 
STOEL RIVES 

14 510 L Street, Suite 500 
Anchorage, Alaska 99501 

15 907/277-1900 

16 
Court Reporter: 

17 
Gary Brooking, RPR 

18 PACIFIC RIM REPORTING 
711 M Street, Suite 4 

19 Anchorage, Alaska 99501 

20 

21 

22 

23 

24 

25 

PACIFIC RIM REPORTING 
907-272-4383 

Page 2 

Exhibit D 
Page 3 of9 

001167
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1 

3 

4 

5 
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8 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I-N-D-B-X 

EXAMINATION BY 

Mr. Cuddy 

BXBIBITS 

Exh I 

Exh J 

Bxh K 

Request for Information (RFI) Anchorage 
Professional Office Space (3 pages) 

Response to Defendant's (Legislative 
Affairs Agency) First Discovery Requests 
to Plaintiff Alaska Building, Inc. 
(14 pages) 

Letter (Draft) dated October 30, 2013, 
to Michael Geraghty from Jim Gottstein, 
re Anchorage Legislative Information 
Office Renovation Contract (2 pages) 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOLUME I on 10/16/2015 

1 

2 

3 

Q. 

A. 

Q. 

Okay. How much were you asking for? 

For what? 

For compensation. And I'm just talking 

4 about the whole pot here. 

5 A. Well, my big concern was catastrophic 

6 damage to the Alaska Building, and there was not 

7 really a satisfactory resolution of that in my mind, 

8 from my perspective. So from my perspective, that's 

9 a big mess. 

10 And, you know -- and I suffered two hundred 

11 and fifty -- or Alaska Building, Inc. has suffered 

12 $250,000 worth of damage and has gotten fifty so far 

13 and may probably get another fifty, and then have to 

14 litigate for the rest. So I don't recall in terms of 

15 those other pieces. I think the other specific pieces 

16 probably were pretty close to what I asked for. 

17 Q. Okay. Have you contacted anyone from the 

18 press about this case? 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

sent -- I 

the whole 

Yes. 

Who? 

Well, 

can't 

list, 

I have this e-mail list that I 

remember if I sent anything out to 

but basically it's been Nathaniel 

24 Herz, Lisa Demer, Rich Mauer at the Alaska Dispatch 

25 News. I must have sent something out to the whole 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOLUME I on 10/16/2015 

1 list, because I got calls from, like -- what, like, 

2 Fox 4. And ABC, Channel 13, I think, did a story on 

3 our argument over standing. 

4 Q. Aside from e-mail contacts, have you also 

5 had phone contacts with members of the press about 

6 this case? 

7 

8 

9 

A. 

Q. 

A. 

10 Mauer. 

Q. 

Yes. 

Who have you spoken with? 

Lisa Demer and Nathaniel Herz and Rich 

What did you say? 11 

12 A. I mean, I talked about -- I've had various 

13 conversations. Talked about the illegal nature of 

14 the lease. I mean, my big effort was I wanted I 

15 felt that it would be good to have people show up at 

16 the standing hearing, and so it was some effort to 

17 get them to actually put anything in about it. 

18 Q. Any other reasons why you•ve contacted 

19 press about this case? 

20 A. Well, I think it•s a matter of public 

21 importance, so that's the reason. 

22 Q. Okay. You published all of the discovery 

23 that you received in this case on line. Is that 

24 right? 

25 A. I'm not sure all of it's up there yet, but 

PACIFIC RIM REPORTING 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOLUME I on 10/16/2015 

l I -- I have been posting it. 

2 Q. And why do you do that? 

A. I think it's a matter of public interest. 3 

4 Q. You were involved, Mr. Gottstein, with the 

5 release of the Zyprexa papers? 

6 

7 

8 

9 

A. 

Q. 

release 

A. 

Q. 

Yes. 

If you had to do it over again, would you 

those papers? 

Not -- no, not in the way that I did. 

You can object to this characterization, 10 

11 

12 

13 

but you boast about it a bit on your website, do you 

not, for Law Project for Psychiatric Rights? 

A. Well, the -- these were documents that had 

14 been sealed, kept -- you know, made secret that 

15 showed tremendous harm being done by Zyprexa that 

16 Eli Lilly had -- you know, was keeping -- that knew 

17 about this huge amount of damage that was kept 

18 secret from the public, so it also was a matter of 

19 great public importance. 

20 So there was a protective order that said 

21 that if the documents were subpoenaed in another case, 

22 that Eli Lilly had to be given notice of it and a 

23 reasonable opportunity to object before the person who 

24 was subpoenaed could produce it. 

25 And I followed that. And I think that it 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOLUME I on 10/16/2015 

1 he? 

2 A. Correct. 

3 Q. And he thought that you had deliberately 

4 misled Eli Lilly and violated the terms of the 

5 protective order? 

6 A. I don't -- no, I don't think that's a fair 

7 characterization. I mean, that I deliberately 

8 misled Eli Lilly? No. I don't think that. He 

9 he determined that I had violated the protective 

10 order, of which I was not a party, but in any 

11 event --

12 Q. Judge Weinstein found that you used a 

13 subpoena as a subterfuge to get around the 

14 protective order. Isn't that right? 

15 A. You'd have to show me the language. I'm 

16 not sure that -- I'd have to look at the exact 

17 language of his decision. That doesn't sound right. 

18 Q. Leaving aside the language of the decision, 

19 was it a subterfuge? 

A. No. 20 

21 Q. Did you deliberately violate the terms of 

22 the protective order? 

23 

24 

A. 

Q. 

No. 

You sent these protected materials to 

25 contacts at The New York Times. Is that right? 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOITSTEIN ·VOLUME I on 10/16/2015 

1 A. Yes. They were not protected at that time 

2 in my mind, because the terms of the protective 

3 order had been complied with. I mean, the 

4 obligation was on the person I subpoenaed, who was 

5 an expert in the case, expert witness in the case, 

6 to comply with the protective order. And he 

7 determined that Eli Lilly had been given an adequate 

8 opportunity to object, and then provided them to me. 

9 And at that point I believe that they were no longer 

10 protected. 

11 Q. Magistrate Judge Mann also reviewed some of 

12 this information and your conduct in the Zyprexa 

13 proceeding. Is that right? 

14 A. So, first off, I don't see how this -- I'm 

15 going to object to this line of questioning, just 

16 for the record, as I don't see how it's relevant or 

17 likely to lead to admissible evidence. 

18 What was the question again? 

19 Q. Did a magistrate judge, Mann, also get to 

20 oversee some of the Zyprexa proceedings and your 

21 conduct with respect to the protective order? 

22 A. I'm not -- I don't recall the name. It 

23 might have been Mann. I don't know why it wouldn't 

24 have been. 

25 Q. Was there a magistrate judge involved? 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE Fi/ecJinfheTria/Co 

-sTATE OF ALAS"'• Urts 
'"'- THIRDDISTR/CT 

OCT 27 2a1s 
ALASKA BUILDING, INC., an Alaska 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI *(I OPPOSITION TO 
716'S MOTION FOR RULING OF LAW PRECLUDING ABl'S 

CLAIMS FOR QUI TAM AND PUNITIVE DAMAGES 

Plaintiff, Alaska Building, Inc., opposes 716's Motion For Ruling Of Law 

Precluding ABI's Claims For Qui Tam And Punitive Damages. 

A. Background 

On September 19, 2013, defendant 716 West Fourth Avenue LLC (716 LLC) 

entered into a sole source agreement with defendant Legislative Affairs Agency (LAA) to: 

(a) demolish (i) the existing Anchorage Legislative Information Office down to 

its steel frame and (ii) the Empress Theatre building, and 

(b) lease a newly constructed office building to LAA for the Anchorage 

Legislative Information Office on the two lots upon which the old LIO building and 

the Empress Theatre had been demolished 

(LIO Lease or LIO Project). 
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• 
This was purportedly authorized under AS 36.30.083(a), but the statute only allows 

sole source procurement of leased space to extend a real property lease for up to 10 years if 

a minimum cost savings of at least 10 percent below the market rental value of the real 

property at the time of the extension would be achieved on the rent due under the lease. 

(emphasis added). 

The LIO Lease is not an extension because (1) the existing building was demolished 

down to its foundation and steel frame (2) the adjacent old Empress Theatre, most recently 

the Anchor Pub, was completely demolished, (3) a brand new building was constructed on 

the combined sites of the old Legislative Information Office Building and the Old Empress 

Theatre, and (4) the premises were vacated for at least 13 months during the demolition 

and while the new building was constructed. This was a new construction project not a 

lease extension. 

" In addition, the cost is well over the market rental value of the real property. As set 

forth in the Affidavit of Larry Norene filed October 6, 2015, 90% of the market rental 

value is $108,593 per month. This is the maximum allowed by AS 36.30.083(a). 

However, the LIO Lease carries rent in the amount of $281,638, which is $173,045 more 

per month than allowed under.AS 36.30.083(a). 

The remedies sought are: 

A. Judgment declaring the September 19, 2013, agreement between 
716 West Fourth Avenue LLC and the Legislative Affairs Agency pertaining 
to the Anchorage Legislative Information Office building illegal, null and 
void. 

Opposition to 716 LLC Qui Tam 
& Punitive Damages Law Motion Page 2of16 
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• 
B. A Judgment in favor of Alaska Building, Inc., in the amount of 

10% of the savings to the Legislative Affairs Agency as a result of the 
invalidation of the LIO Project Lease. 

C. Punitive damages against 716 West Fourth Avenue LLC. 

D. Costs and attorney's fees. 

E. Such other further and additional relief as the Court find just. 

Second Amended Complaint, filed August 25, 2015, page 3. 

B. The 10°/o of Savings Remedy Should Not Be Foreclosed 

It is respectfully suggested that allowance of Alaska Building, Inc.'s claim for 10% 

of the savings to the Legislative Affairs Agency as a result of the invalidation of the LIO 

Project Lease is necessary to make meaningful the right of citizen-taxpayers to seek 

judicial redress of illegal governmental action. As a result of the unique development of 

Alaska law, both by statute and judicially, citizens' and taxpayers' right to bring cases to 

redress illegal government action has become a hollow paean. More particularly, the now 

standard imposition of attorney's fees against such a plaintiff who does not prevail has 

chilled this important check against governmental misdeeds almost out of existence and 

allowing such a recovery can at least ameliorate this in situations in which such a recovery 

might be possible. 

Prior to the enactment ofHB145/Ch. 86 SLA 2003 by the Alaska Legislature, 

codified at AS 09.60.0lO(b)(e) (HB 145), the Alaska Supreme Court created a public 

interest exception to Civil Rule 82 that allowed plaintiffs truly bringing actions in the 

public interest to be protected from attorney fee awards against them and full, reasonable 

Opposition to 716 LLC Qui Tam 
& Punitive Damages Law Motion Page 3of16 
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attorney's fees if they prevailed. 1 This enabled the right of civic minded people to hold the 

government accountable for disobeying the law and there was a fair amount of such 

litigation. 

However, in response to the many times the State was found in violation of the law 

and the consequent awarding of full attorney's fees to the public minded citizens bringing 

these lawsuits, through HB 145, the Alaska Legislature abrogated the Alaska Supreme 

Court's judicially created public interest litigant exception to Civil Rule 82 except with 

respect to litigation to enforce constitutional rights. This was upheld in Alaska v. Native 

Village of Nunapitchuk, 156 P.3d 389 (Alaska 2007). Most public interest litigation has 

disappeared as a result. The risk of a large attorney's fee award against such a plaintiff has 

simply made the potential financial cost of a public interest lawsuit too great. Alaska 

Conservation Foundation v. Pebble Limited Partnership, 350 P.3d 273, 285 (Alaska 

2015), describes the history and abrogation of the public interest exception to Civil Rule 

82, and because the large attorney fee award was vacated because the underlying decision 

was reversed did not reach the issue of the extent to which this abrogation impermissibly 

infringes upon the constitutional right to access to the courts. 

The problem of substantial attorney's fees awards under Civil Rule 82 chilling 

legitimate challenges to illegal government action is exacerbated by the abusive use of 

Offers of Judgment under Civil Rule 68 whereby the State threatens to seek as much as 

1 Gilbert v. State, 526 P .2d 1131 (Alaska 1974 ); Anchorage v. McCabe, 568 P.2d 986 
(Alaska 1977); Kenai Lumber Co. v. LeResche, 646 P.2d 215 (Alaska 1982); and 
Dansereau v. Ulmer, 955 P.2d 916 (Alaska 1998). 

Opposition to 716 LLC Qui Tam 
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75% of its attorney's fees against a plaintiff. At the same time the Legislature has 

successfully chilled public minded citizens from bring public interest litigation to 

challenge illegal government action, Alaska has had rampant corruption, of which the 

particular no-bid lease at issue here is an example with well over $20 million more than 

allowed under the statute paid to 716 LLC. 

Under these circumstances, approval of the modest 10% of savings claim made 

here2 is something the judiciary can do to address such corruption and the chilling of 

public interest litigation as a result of the Legislature's abrogation of this Court's public 

interest litigant exception to Civil Rule 82. Such a judicially created recovery will not 

solve all the problems created by the legislative abrogation of the public interest litigant 

exception to Civil Rule 82, but it would address some of it. 

In the Legislative Affairs Agency's Non-Opposition to 7 l 6's Motion for Ruling of 

Law Precluding ABI's Precluding ABI's Claims for Qui Tam Damages (LAA Non-

Opposition), it complains that the 10% recovery could potentially deprive LAA and 

taxpayers of millions of dollars. This is disingenuous, or at least ironic, since the 

Legislative Affairs Agency is vigorously attempting to prevent such a savings in this case. 

In spite of agreeing this is not a qui tam case,3 the LAA Non-Opposition complains 

that a qui tam complaint must be filed under seal. The sealing provision is a specific 

2 The federal False Claims Act, 31 USC §3729, et seq., grants successful qui tam plaintiffs 
between 15 and 25% if the government intervenes and takes over the case and 25-30% if 
not. 31 USC §3730(d). 
3 Exhibit A, page 8: 22-12 to LAA Non-Opposition. 

OppC?,sition to 716 LLC Qui Tam 
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• 
provision of the federal False Claims Act, 31 U.S.C. § 3730(b)(2), which was enacted 

because of the Department of Justice's concerns that the filing of a qui tam suit by a private 

party might "tip off' investigation targets when a criminal inquiry was at a sensitive stage.4 

However, this case was not brought under the federal False Claims Act and there is no 

requirement, or even authorization, for this case to have been filed under seal. LAA's true 

complaint is that the illegality of the LIO Lease has been publicly exposed. 

At page 4 of its Non-Opposition, the LAA asserts that because of the federal False 

Claims Act there is no room for the creation of additional common law. First, as set forth 

above, Alaska Building, Inc., is not making a qui tam argument. In any event, the 10% of 

savings claim is being made under state law. It can also be noted that many states have 

enacted state versions of the federal False Claims Act.5 

Perhaps most egregiously, the LAA attaches pages 41 and 43 of the deposition of 

Alaska Building, Inc.'s president for the proposition that Alaska Building, Inc., has not 

stated any legal basis for the 10% claim, but jumps over page 42 of the deposition 

transcript, where just such an articulation is made (starting on page 41 ): 

Q. · ·So I think we can agree on that, that this is not a qui tam case.· 
What is the basis for claiming an entitlement to 10 percent of the savings? 

A.· ·I think that it's -- it's a way to make real the citizen taxpayers' 
right to bring actions on behalf of the government to stop government -­
illegal government action. 

4 • 
1986 U.S.C.C.A.N. at 5288-89. 

5 See, http://www.taf.org/states-false-claims-acts, accessed October 24,2015. 
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What we had -- from about 1974 through 1998, the Alaska Supreme 
Court had established what's called a public interest exception to Civil Rule 
82, providing that public interest litigants that were truly suing on behalf of 
the public were not subjected to having attorneys' fees against them and 
would have -- if they prevailed, would have -- be awarded full attorneys' fees. 

So there wasn't really -- if they could establish that they were public 
interest litigants, they wouldn't really face the risk of having attorneys' fees 
awarded against them. 

In 2003, the Alaska legislature passed a statute that changed that, 
except with respect to constitutional claims, basically because they were tired 
of paying attorneys' fees in all these cases where the government was found 
to have acted illegally. 

And so now you have a situation where anybody trying to bring such a 
suit faces potentially ruinous attorneys' fees if they don't prevail, or certainly 
large attorneys' fees if they don't prevail.· And that, in my -- my sense of it, 
has essentially virtually dried up public interest litigation, and so now the 
government pretty much has free rein to act illegally without any kind of 
check through this public interest litigation. 

And so by -- in these types of cases, where a big, you know, savings 
or recovery on behalf of the government is achieved, this is a way to really 
make real the citizens' rights to sue to redress illegal government action.6 

LAA deleting this page of the transcript and then stating at page 3 that plaintiff has made 

no nonfrivolous argument for establishing new law appears to be a deliberate 

misstatement. 

At note 12, the Legislative Affairs Agency states Alaska Building, Inc.'s claim is 

confusing because it appears to accuse the state of somehow defrauding itself. No, what 

Alaska Building, Inc. claims is that the lease the Legislative Affairs Agency executed with 

716 LLC is illegal, null and void, and in the face of the Legislative Affairs Agency and the 

6 Exhibit l, page 4-5. 
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rest of officialdom ignoring its illegality, Alaska Building, Inc., should receive 10% of any 

savings achieved as a result of having the lease declared illegal, null and void. 

C. Punitive Damages Should Not be Precluded 

In a qui tam action, which this is not, the party who improperly received money 

from the government pays a fine to the government, of which the relator7 receives a 

portion. Under the federal False Claims Act, 31 USC §3729(a)(l)(G), there is a civil 

penalty of between $5,500 and $11,000 for each false claim, plus 3 times the amount of 

damages which the government sustained because of the act of that person (treble 

damages). In this case, 716 LLC is being overpaid more than $170,000 per month. Since 

January of 2015, this presumably amounts to 716 being overpaid over $1.7 million 

already.8 Should punitive damages be awarded and paid,9 they should be paid to the State 

of Alaska. 10 

7 The person who brings the action on behalf of the government. 
8 "Presumably," because both 716 LLC and LAA have refused to produce this information 
in response to Alaska Building, Inc.'s August 3, 2015, requests for production , which is 
the subject of a pending motion to compel against 716 LLC and may be the subject of a 
future motion to compel against LAA. 
9 It seems highly unlikely that 716 LLC will be able to even pay back the illegal rent it has 
received let alone any punitive damages. See, Memorandum in Support of Motion for 
Preliminary Injunction, filed October 6, 2015. Unless the Limited Liability Company 
Shield is pierced, the illegal rent paid to 716 LLC that has been distributed to its owners 
will not be recoverable (According to state records, Mount Trident LLC owns 44.44% of 
716 LLC, Exhibit 2, and Mr. Pfeffer owns 100% of Mount Trident, Exhibit 3.) 

Mr. Pfeffer also owns 100% of the beneficial interest in Pfeffer Development LLC, which 
was slated to receive $2.4 million from the construction under the LIO Project. Exhibit 4. 
716 LLC has refused to produce documents pertaining to the actual payments, but 
presumably the payments were pretty close to this. At the time, Mr. Pfeffer's revocable 
trust owned 100% of Pfeffer Development. Exhibit 5. After Alaska Building, Inc., began 

Opposition to 716 LLC Qui Tam 
& Punitive Damages Law Motion Page 8 of 16 

001181



•• 

LAW OFFICES OF 

jAMES 8. GOITSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274-7688 

FACSIMILE 
(907) 274·9493 

With respect to 716 LLC's specific arguments against an award of punitive 

damages, it first states that because the 10% of savings claim for compensatory damages 

should be dismissed, there can be no punitive damages. The fundamental flaw in this 

argument is that it ignores that the State should be awarded compensatory damages in the 

amount of rent illegally received by 716 LLC. 11 So, whether or not Alaska Building, Inc., 

receives its 10% of any savings compensatory damages, the compensatory damages 

requirement for punitive damages is satisfied by an award to the State. 

The other prong of 716 LLC's argument, citing AS 09.l 7.020(b) is that the 

complaint does not allege outrageous conduct, including acts done with malice or bad 

motives, or that 716 LLC did not evidence reckless indifference to the interest of another 

making the argument in this case that the illegal rent should be paid and perhaps followed 
to the owner, on August 3, 2015, Mr. Pfeffer filed a change of ownership with the state of 
Alaska that the Mark E. Pfeffer Alaska Exempt Trust (Pfeffer Exempt Trust) had become 
the 100% owner of Pfeffer Development. Exhibit 6. The Pfeffer Exempt Trust is 
presumably one under AS 34.40.110 that is designed to shield assets from creditors. See, 
e.g., Timothy Lee, Alaska on the Asset Protection Trust Map: Not Far Enough for a 
Regulatory Advantage, but Too Far for Convenience?, 29 Alaska Law Review 149, 150 
(2012) (commentators have written numerous articles about the destruction of creditors' 
rights); and Jeremy M. Veit, Self-Settled Spendthrift Trusts and the Alaska Trust Act: Has 
Alaska Moved Offshore?, 16 Alaska Law Review 269, 270 (1999)( "The proponents of the 
Alaska Trust Act hoped to attract millions of dollars worth of trust investment (and the 
administrative fees that accompany it) to Alaska by providing protection [from creditors] 
previously available only offshore."). 

Thus, Mr. Pfeffer has constructed various barriers to the State's recovery of illegal rent that 
ended up in his hands. Mr. Acree, on the other hand is the owner, directly, of his share of 
716 LLC. Exhibit 2. 
10 AS 09.17 .020(j), requires that 50% of any punitive damage award be paid to the state, 
but in this case, since the conduct was against the state, it should receive 100%, possibly 
subject to an award to Alaska Building, Inc. of 10% of the savings achieved as a result of 
this litigation. 
11 The complaint could be more clear on this and an amendment might be in order. 
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person. AS 09.17 .020(b) only requires that such conduct be proven in support of a claim 

for punitive damages. While both 716 LLC and LAA have improperly failed to provide 

relevant discovery, which is the subject a pending motion to compel against 716 LLC and 

continued discussions between Alaska Building, Inc., and LAA, even from what has been 

produced there is compelling evidence of conduct justifying punitive damages. 

Discovery from 716 LLC reveals that Representative Mike Hawker 12 and Mark 

Pfeffer13 had what Mr. Pfeffer called "back channel" communications using Rep. Hawker's 

private e-mail account that reveal, among other things, that they put pressure on Pam 

Varni, the director of the Legislative Affairs Agency, and Doug Gardner, the Legislative 

Affairs Agency's attorney, to go along with the LIO Project in spite of Ms. Varni's and Mr. 

Gardner's objections. 14 Discovery from both 716 LLC and the Legislative Affairs Agency 

also reveal that 716 LLC knew the LIO Lease is illegal. 

Mr. Pfeffer and Rep. Hawker's plan in having the legislative procurement rules 

change to allow a no-bid "material modifications" 15 was to extend the existing lease in its 

12 Rep. Hawker was the chair of the Legislative Council which controls the Legislative 
Affairs Agency who negotiated the no-bid lease with Mr. Pfeffer. 
13 At the time, Mr. Pfeffer was formally acting in his capacity as the Manager of Pfeffer 
Development LLC, which was working for the landlord, 716 LLC. On the same day that 
the LIO Lease was signed, September 19, 2013, Mr. Pfeffer's revocable trust became an 
owner of 716 LLC and Mr. Pfeffer became the Manager. Exhibit 7. 
14 The Legislative Affairs Agency failed to produce any e-mails from or to Rep. Hawker's 
private e-mail account, asserting that it doesn't have possession, custody, or control over it. 
Alaska Building, Inc., responded that since Rep. Hawker is listed as being subject to the 
attorney-client privilege these e-mails should be produced. This is the subject of ongoing 
discussions between the Legislative Affairs Agency and Alaska Building, Inc. Exhibit 8. 
15 See, Exhibit 9. 
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then current condition ("as-is") under AS 36.30.083(a) for at least 10% below market rent 

and then a "material modification" to perform the demolition and construction work to 

build the new Anchorage Legislative Information Office Building. See, June 20, 2013, e-

mail from Mr. Stein to Mr. McClintock stating, "the intent was to extend based on beating 

the as-is BOV 16 by 10%, but then NOT being limited by that standard in the material 

modification." Exhibit I 0, page 1. 

Mr. Steiner then goes on to write, 

"I don't know whether beating a post-renovation BOV or appraisal by I 0% 
will prove feasible, but I do not believe Rep. Hawker wants or expects to be 
told that standard limits improvements to the building." 

Id. In other words 716 LLC knew the demolition and reconstruction of the Anchorage 

Legislative Information Office Building could not result in a rental rate 10% below market, 

but knew Rep. Hawker was determined to proceed regardless of the statutory restriction. 

Mr. McClintock's e-mail also foreshadows the circular reasoning valuation that was 

ultimately deployed to make the outrageous claim that the LIO Lease is at least I 0% below 

market rent. 17 The e-mail, from Mr. McClintock, reports Mr. Gardner's "vision of [AS 

36.30.] 083 and .040 is that the rent should be 10% below appraisal. Id., page 2. 

Mr. McClintock attempted to implement the extend "as-is" and material amendment 

plan in a July 12, 2013, e-mail to Mr. Gardner, forwarding a draft lease extension under 

16 Broker's Opinion of Value. 
17 Exhibit IO, page 2. "You can probably get the numbers to work out ifthe lease rate 
assumes a I 0 year term and you can qualify for 25 year financing or the income approach 
uses a different cap rate than what you do for the financing." Id. 
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AS 36.30.083(a) for the existing building "as-is" and a "material amendment" for the 

demolition and construction work for the LIO Project. 18 Exhibit 11. 

On that same day, July 12, 2013, in an e-mail to Rep. Hawker, Mr. Pfeffer 

forwarded an e-mail from Mr. McClintock to John Stein, with the note "The back channel 

between lawyers." Exhibit 12, page 1. Mr. McClintock writes that he and Pfeffer 

Development's attorney, John Steiner are not confident the entire deal can be done under 

AS 36.30.083. 19 Exhibit 12, page 1. Rep. Hawker responded that he needed to get back 

and deal with Mr. Gardner again, stating, "I hate lawyers." Id. Presumably, the "I hate 

lawyers," comment was because Rep. Hawker does not like being told by lawyers that he 

can't do something because it is illegal. 

The next day, Mr. Steiner expanded on Mr. McClintock's report of their meeting 

with Mr. Gardner, including that the deal was not conceived as being 10% under market 

rent as required by AS 36.30.083 and that the project would not qualify under AS 

36.30.083 as an extension because of the additional space, i.e., the inclusion the building 

built on the site of the demolished old Empress Theatre. Mr. Steiner also reported that Mr. 

Gardner believed that the plan to formally extend "as-is" for at least 10% below market 

rent and then enter into a material modification under the recently changed legislative 

procurement code would be seen as disingenuous (presumably because it would be 

disingenuous) and contrary to the action of the Legislative Council at its June 7, 2013 

18 The attachment was omitted from 716 LLC's production and counsel for 716 LLC has 
given assurances it will be provided. 
19 Which means they do not believe the deal can legally be done under the statute. 
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meeting. Exhibit 13, page 2. Mr. Steiner also reports that Mr. Gardner was not keen to get 

crosswise with Rep. Hawker. Id . 

. Then, Mr. Pfeffer forwards this e-mail exchange to Rep. Hawker, telling Rep. 

Hawker that he thinks Gardner, who as counsel for the Legislative Affairs Agency is Rep. 

Hawker's lawyer in the matter, "is just flat out wrong," and that he thinks Gardner "needs 

to be brought along." Mr. Pfeffer also recognizes that the full legislature and governor 

needed to approve the deal. Exhibit 13, page 1. 

On July 25, 2013, Mr. Pfeffer e-mails Rep. Hawker a LIO Project Procurement 

Analysis, with the warning, "I wouldn't share this with anyone yet. we will scrub the 

author references if you do want to share it." Exhibit 14.20 

On July 26, 2013, Mr. Pfeffer sent an e-mail to Rep. Hawker, titled, "BACK 

CHANNEL----- Draft 040(a) determination, stating, "If you agree with this I'll have my 

guys send to Gardner."21 Exhibit 15. 

On August 8, 2013, after the rent to which Rep. Hawker had agreed emerged, 

Pamela Varni, Executive Director of the Legislative Affairs e-mailed Rep. Hawker with 

her comments, including an analysis of proposed replacements for the Anchorage 

Legislative Information Office previously rejected by the Legislative Council, all of which 

were for much less money, as well as a schedule of Executive Branch Office leases. 

20 The attachment was omitted from 716 LLC's production and counsel for 716 LLC has 
given assurances it will be provided. 
21 The attachment was omitted from 716 LLC's production and counsel for 716 LLC has 
given assurances it will be provided. 
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Exhibit 16. In her e-mail Ms. Vami points out that with the figures presented so far, she 

estimated the cost to be over $5.00 per square foot, which would make it the most 

expensive lease ever for the State of Alaska. Exhibit 16, page 2. She also notes that the 

Legislative Affairs Agency's Fairbanks Class A rental space leasehold improvement costs 

were $62.50 per square foot, while the proposal is for $120 per month, asking, "What is 

the justification for the disparity." Exhibit 16, page 3 

This e-mail was first forwarded by Rep. Hawker from his Legislative e-mail 

account to his private account and then forwarded to Mr. Pfeffer from his private e-mail 

account that same day. Exhibit 17, page 1. Mr. Pfeffer responded by writing he would 

produce a rebuttal and if "Doc" at the Alaska Housing Finance Corporation agrees AHFC 

can produce the memo to dispute Vami. Id. The next day, August 9, 2013, Mr. Pfeffer e-

mailed Rep. Hawker a draft of a response to Ms. Vami's analysis, stating, "Obviously 

please do not forward this email. "22 Exhibit 18. 

On August 25, 2013, Rep. Hawker e-mailed to Mr. Pfeffer that, "I don't see 

anything that Pam or Gardner can do now to derail this .... Not that they will not try." 

Exhibit 19. 

On September 6, 2013, in response to an e-mail from Mr. Gardner, Rep. Hawker 

writes to Mr. McClintock and Mr. Pfeffer, "How are we doing with Gardner? This note 

makes me worry a bit. Do we need to plan another sit down?" Exhibit 20, page 1. Mr. 

Pfeffer responds, "Standby on this Mike. I'm working it." Id. 

22 The attachment was omitted from 716 LLC's production and counsel for 716 LLC has 
given assurances it will be provided. 
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On September 11, 2013, Rep. Hawker e-mails, "I apologize for the obstructionist on 

my side of the table," which presumably means Mr. Gardner or Pam Vami. Exhibit 21, 

page 1. 

These e-mails show that 716 LLC knew the LIO Project did not qualify under AS 

36.30.083(a) because the addition of the tower to be constructed on the site of the 

demolished Old Empress Theatre ("enlargement") brought it outside the ambit of a lease 

extension. The e-mails also show that they knew the demolition and construction could 

not be accomplished and lease the building for at least 10% below market rent. They 

therefore developed a plan to amend the procurement rules to allow for a no-bid "material 

modification" of an existing lease, extend the then current lease "as-is" and then a 

"material modification" to do the demolition and construction work without the 10% below 

market rent constraint. When Mr. Gardner balked at this as being disingenuous and not 

what was approved by the Legislative Council, 716 LLC ignored that the LIO Project did 

not comply with AS 36.30.083(a) and when Ms. Vami balked at the shocking rental rate, 

and Mr. Gardner continued to raise objections, they were pressured to go along by Mr. 

Pfeffer, aided and abetted by Rep. Hawker. This much is clear even from what has not 

been withheld. 

It is respectfully suggested that even this incomplete discovery provided by 716 

LLC23 and the Legislative Affairs Agency demonstrates corruption and outrageous action 

23 The e-mail production by 716 LLC was 4,482, the bulk of which were attachments, but 
key attachments identified above were omitted. It strains credulity that this was 
inadvertent. 
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• 
justifying punitive damages. However, to the extent this Court disagrees, it is believed 

additional discovery will reveal even more culpability on the part of 716 LLC, and Alaska 

Building, Inc., respectfully requests the Motion be held in abeyance pending completion of 

such discovery. 

D. Conclusion 

For the foregoing reasons, 716's Motion For Ruling Of Law Precluding ABI's 

Claims For Qui Tam And Punitive Damages should be DENIED. 

Dated October 27, 2015. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 
date he hand delivered a copy hereof to 
Kevin M. Cuddy and Jeffrey W. 
Robinson/Eva R. Gardner. 
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1 that. I would be -- I'd welcome any kind of any 

2 indication of that. 

3 Q. Under a qui tam case like you pursued in 

4 the ~~~~J~~~~~~E~b'DII>laint is filed under 

5 seal. Is that right? 

6 A. Yes. 

7 Q. And that was not done here? 

8 

9 

10 

A. 

Q. 

A. 

No. It's not really a qui tam case. 

Okay. 

And ... 

11 Q. So I think we can agree on that, that this 

12 is not a qui tam case. What is the basis for 

13 claiming an entitlement to 10 percent of the 

14 savings? 

15 A. I think that it's -- it's a way to make) 

(16 real the citizen taxp~yers' right to bring actions) 

(17 on behalf of the government to stop_government --) 

(18 illegal government action.) 

(19 What we had -- from about 1974 through 1998,) 

(20 the Alaska Supreme Court had established what's called) 

(21 a public interest exception to Civil Rule 82,) 

(22 providing that public interest litigants that were) 

(23 truly suing on behalf of the public were not subjected) 

(24 to having attorneys' fees against them and would) 

(25 have -- if they_prevailed, would have -- be awarded) 

PACIFIC RIM REPORTING 
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1 (full attorneys' fees.) 

2 So there wasn't really -- if they could) 

3 establish that they were public interest litigants,) 

4 the~?~™~~Elf'he risk of having) 

5 attorneys' fees awarded against them.) 

6 In 2003, the Alaska legislature passed a) 

7 statute that changed that, except with respect to) 

8 constitutional claims, basically because they were) 

9 tired of p~y~g attorneys' fees in all these cases) 

(10 where the government was found to have acted) 

(11 illegally-.J 

(12 And so now you have a situation where any~Y) 

(13 try~g to bring such a suit faces potentially ruinous) 

(14 attorneys' fees if they don't prevail, or certainlY) 

(15 large attorneys' fees if they don't prevail. And) 

(16 that, in my -- my sense of it, has essentiallY) 

(17 virtually dried up_public interest litigation, and so) 

(18 now the government p~y much has free rein to act) 

(19 illeg~y without any kind of check through this) 

(20 public interest litigation.) 

(21 And so by -- in these types of cases, where a) 

(22 big_,_you know, savings or recovery on behalf of the) 

(23 government is achieved, this is a way to really make) 

(24 real the citizens' rights to sue to redress illeg~ 

(25 government action.) 
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1 CERTIFICATE 

2 

3 I, GARY BROOKING, Registered Professional 

5 Alaska, do hereby certify that the witness in the 

6 foregoing proceedings was duly sworn; that the 

7 proceedings were then taken before me at the time 

8 and place herein set forth; that the testimony 

9 and proceedings were reported stenographically by 

10 me and later transcribed by computer transcription; 

11 that the foregoing is a true record of the 

12 testimony and proceedings taken at that time; 

13 and that I am not a party to nor have I any 

14 interest in the outcome of the action herein 

15 contained. 

16 IN WITNESS WHEREOF, I have hereunto set 

17 my hand and affixed my seal 

18 of October, 2015. 

19 

20 

21 
GARY BROOKING, RPR 

22 My Commission Expires 6/28/2016 

23 

24 

25 GB4223 
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10/2512015 Corporations, Business, and Professional Licensing 

Division of Corporations, Business 
and Professional Licensing 

Name(s) 
Type Name 

Legal Name 716 West Fourth Avenue, LLC 

Entity Details 
Entity Type: Limited Liability Company 

Entity#: 750150 

Status: Good Standing 

AK Formed Date: 12/18/2001 

Duration/Expiration: Perpetual 

Home State: ALASKA 

Next Biennial Report Due: 1/2/2017 

Entity Mailing Address: 425 G STREET, SUITE 210, ANCHORAGE, AK 99501 

Entity Physical Address: 737 W 5TH AVE, ANCHORAGE, AK 99501 

Registered Agent 
Agent Name: Robert B Acree 

Registered Mailing Address: PO BOX 241826, ANCHORAGE, AK 99524 

Registered Physical 737 W 5th Ave, Anchorage, AK 99501 
Address: 

Officials 

AK Entity# Name Titles Percent Owned 

Mark Pfeffer Manager 

10013659 Mount Trident, LLC Member 44-44 

ROBERT ACREE Member 55.56 

Filed Documents 
Date Filed Type Filing Certificate 

12/18/2001 Creation Filing 

1/31/2002 Biennial Report 

fileltvfilehosVs/ERaidF ileslJG/Documentsll.awOffice/AkBldgvlANResearctv716W4thAveLLC/151025-716LLCCorplnfo.html 

Exhibit 2, page 1 of 2 
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10/2&2015 Corporations, Busiress. and Professional Li. 
4/21/2003 Biennial Report 

2/2/2005 Biennial Report 

1/29/2007 Biennial Report 

2/28/2007 Agent Change 

9/10/2010 Biennial Report 

4/23/2011 Biennial Report 

5/6/2013 Biennial Report 

9/18/2013 Certificate of Compliance 

9/23/2013 Amendment 

9/23/2013 Change of Officials 

12/27/2013 Change of Officials 

12/2/2014 Certificate of Compliance 

12/22/2014 Biennial Report 

Exhibit 2, page 2 of 2 
fileJlvfilehosVs/ERaidFiles/JG/Documents/l.awOffice/AkBldgvl.ANResearch/71fYN41hAvell.C/151025-716ll.CCorplnfo.html '212 
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Division of Corporations, Business 
and Professional Licensing 

Name(s) 
Type Name 

Legal Name Mount Trident, LLC 

Entity Details 
Entity Type: Limited Liability Company 

Entity#: 10013659 

Status: Good Standing 

AK Formed Date: 6/18/2013 

Duration/Expiration: Perpetual 

Home State: ALASKA 

Next Biennial Report Due: 1/2/2017 

Entity Mailing Address: 425 G STREET, SUITE 210, ANCHORAGE, AK 99501 

Entity Physical Address: 425 G STREET, SUITE 210, ANCHORAGE, AK 99501 

Registered Agent 
Agent Name: Ashburn & Mason, A Professional Corporation 

Registered Mailing Address: 1227 W. 9TH AVENUE SUITE 200, ANCHORAGE, AK 99501 

Registered Physical 1227 W. 9TH AVENUE SUITE 200, ANCHORAGE, AK 99501 
Address: 

Officials 

AK Entity# Name Titles Percent Owned 

Mark Pfeffer Manager 

Mark E. Pfeffer Alaska Trust Utad 12/28/07 Member 100 

Filed Documents 
Date Filed Type Filing Certificate 

6/18/2013 Creation Filing 

12/16/2013 Initial Report 

12/22/2014 Biennial Report 

https:/lwww.commerce.alaska.gov/cbp/Mair'/CorporationDetail.aspx?id= 10013659 
Exhibit 3, page 1 of 2 
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L27 

Anchorage LIO Bulldlng 

Development Budget 
September 18, 2013 

Development Budget 

Existing Property & PropertyAcqulsltlon 
Soft Costs 
Construction & A/E Services 
Interim Office Space 
(COnUngencyJ 
Construction Loan Interest 
Loan Fee 
lConstructfon Manall@ment• 
1Develo1!!!1e!!1J:~~J 
Total 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 

64,048 

7,890,000 
515,000 

30,169,055 
1,000,000 

lIT!,7221 
1,133,388 

622,368 
1905,4331 

(f,509,055') 
44,518,D21 

-· N .. 2 

S~ value far 718W 4th+ Acqullltlan CC111ol712W4tl'I 

Legal. Tlde, Appralaal, Gecach, Survey, Tue1. lnsuranCe ErMronmsntaJ 

....... 

-· -· -· -· -· Nol08 

N ... 7 -· -· NC11t10 

-· -· Stlpulat8 Sum Propoulfrom c11er1aneonavum.n [)1118 ~I 271112013irclsutvo of NE,.., with final Clalgn~ lnccrpondacl 

Lou of rent durtrG constJ\ICtlon + Cos1 to CClnSl\ICI ln1erlm lmpowm1e11ta, -· -· -· ·-· -· -·· 

DRAFT 

2.5n of Conltn.cllon 
Slbtotal pmlact cost ol 1.19.628m (leu erlstlng buldlng value) o s.a.. lor t year 1 85' avarage draw down. 

I .R of llArtOlal of COl1 

3% ol ~ 1urn emun 

S'tft ol lllPulated aum amiun 

TOlalCmt 

9/18/201311:32AM 

LAA 001300 
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AK Entity#: 119867 
Date Filed: 01/20/2014 

State of Alaska, DCC ED 

Sean Parnell, Governor 
Susan K. Bell, Commissioner 

Don Habeger, Director 

Division of Corporations, Business and Professional Licensing 

Limited Liability Company 
2014 Biennial Report 

For the period ending December 31, 2013 

Office Use Only COR 

Web-1/20/2014 3:32:29 PM 
This report is due on January 02, 2014 

$100.00 if postmarked before February 02, 2014 

$137 .50 if postmarked on or after February 02, 2014 

Entity Name: 
Entity Number: 
Home Country: 

Home State/Province: 

Pfeffer Development, LLC 
119867 
UNITED STATES 

ALASKA 

Registered Agent 
Name: 
Physical Address: 

Mailing Address: 

Entity Physical Address: 425 G STREET, STE. 210, ANCHORAGE, AK 99501 

Entity Mailing Address: 425 G STREET, STE. 210, ANCHORAGE, AK 99501 

Mark Pfeffer 
425 G Street, Ste. 210, 
Anchorage, AK 99501 
425 G Street, Ste. 210, 
Anchorage, AK 99501 

Please include all officials. Check all titles that apply. Must use titles provided. Please list the names and addresses of the members 
of the domestic limited liability company (LLC). There must be at least one member listed. If the LLC is managed by a manager(s). 
there must also be at least one manager listed. Please provide the name and address of each manager of the company. You must 
also list the name and address of each person owning at least 5% interest in the company and the percentage of interest held by that 
person. 

Name Address % Owned Titles 

Mark E. Pfeffer 425 G STREET, STE. 210, Manager 
ANCHORAGE, AK 99501 

Mark E. Pfeffer 425 G STREET, STE. 210, 100 Member 
Revocable Trust Utad ANCHORAGE, AK 99501 
11/22/05 

Purpose: Any and all lawful purpose for which a limited liability company may be organized under the Alaska Limited 
Liability Act. 

NAICS Code: 531390- OTHER ACTIVITIES RELATED TO REAL ESTATE 

New NAICS Code (optional): 

I certify under penalty of perjury under the Uniform Electronic Transaction Act and the laws of the State of Alaska that the 
information provided in this application is true and correct, and further certify that by submitting this electronic filing I am 
contractually authorized by the Official(s) listed above to act on behalf of this entity. 

Name: Alana Williams 

Entity#: 119867 

PO Box 110806, Juneau, AK 99811-0806 
Telephone: (907) 465-2550 Fax: (907) 465-2974 Text Tel: (907) 465-5437 

Website: http://commerce.alaska.gov/dnnlcbpl 
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· ...... 

State of Alaska 

5577389 
AK Entity#: 119867 

Date Filed: 08/03/2015 
State of Alaska, DCCED 

Division of Corporations, Business and Professional Licensing 
CORPORATIONS SECTION 

DO NOT ST~MP ABOVE THIS BOX 

Office Use Only CORP 

PO Box 110806 
Juneau, AK 99811-0806 
Phone: (907) 465-2550 
Fax: (907) 465-2974 

RECEIVED 
JUNEAU 

Website: www.commerce.alaska.gov/occ 
• ··- ·---·-------- :~.: ---'..:.'..=.'.::.~:. -.;:~;.:·:::::.. ·.--:::.-: ••• A"" ~J ·---- ···-·--= ""~ - ~201§= ---· ---·' 

NOTICE OF CHANGE OF OFFICIALS 
Domestic Limited Liablllty Company 

AS 10.50;765 

[l] $25.00 Flllng Fee (non-refundable) 

"'. . . f 
w ;v1s1 no Cc'~'~'3.tions, Busi ss 

::; :1 Proress' :-::: Ur:--ensing 

Pursuant to Alaska Statutes 10.50.765. the following will apply to the members and/or managers on record. 

ITEM 1 : Name of the Enti : Alaska Entl #: 

Pfeffer Development, LLC 119867 

ITEM 2: Prior and new lnfotmalion· 

Prtor member/manager - New (replacement) New (replacement) x if X If % of Interest 
member/manaaer mailina.address Member Ma nan er held 

Mark E. Pfeifer Revocable 1 Mark E. Pfeifer Alaska Exempt ,,.1 u ::n. :>Une ~•u x 
Trust Utad ll/22/05 Trust ulad 12/28/0? Anchorage, Alaska 99501 IOU% 

.. 
Attach an additional sheet If necessary. 

NOTE: Persons who sign documents filed with the commissioner that are known to the person to be false In 
material respects.are guilty of a class A misdemeanor. 

Mail the Notice of Change of Officials-and non-refundable $25.00 filing fee in U.S. dollars to: 
Stale of Alaska, Corporations Section, PO Box 110806, Juneau, AK 99811-0806 

STANDARD PROCESSING TIME for complete and correct applications submitted to this office is 
approximately 10-15 business days. All applications are reviewed In the date order they are received. 
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State of Alaska 
Division of Corporations. Business and Professional Licensing 
CORPORATIONS SECTION 
PO Box 110806 
Juneau. AK 99811-0806 
Phone: (907) 465-2550 
Fax: (907) 465-2974 

AK Entity #: 7501 SD 
Date Filed: 09/23/2013 

State of Alaska, DCCED 

Office Uee Only CORP 

RECEIVED 
Juneau 

Website: www.commerca.alaska.gov/occ 

ARTICLES OF AMENDMENT 
Domestic Limited Liabillty Company 

AS 10.60.100 

SEP 2 3 2013 
Divlaian ot ea,,_ .. 

and Ptof89·1...!li111t, Bualness 
....... al licensing 

[Z] $26.00 Flllng Fee (non-refundable) " ,/?,, .;( 50 f)7 
Pursuant to Alaska Statutes 10.50.100. the undersigned corporation adopts the following amended Articles of 
Organization. 

ITEM 1: Name of the E 

716 West Fourth Avenue, LLC 

ITEM 2 
Date the original Articles of Organization were 
filed: 

"Alaska En #: 

750150 

12/18/2001 

ITEM 3: List each article number being amended, and the amended article in full. Any article being changed is 
considered an amendment: this Includes deletions, edits, corrections, or renumbering of the articles. Verify with 
previous Articles of Organization and amendments already filed. 

Article IV Management shall be amended and restated as follows: 

Article IV Management. The limited liability company shall be managed by its 

Manager. 

Attach a separate sheet if needed. 

ned a member ma er or -in-Fact. 

obert B. Acree Member 

Printed name Title 

M11il the Articles of Amendment and the non-refundable $25.00 filing fee in U.S. dollars to 
State of Alaska, Corporations Section, PO Box 110806, Juneau. AK 99811-0806 

'i(i1{11 
Date 

STANDARD PROCESSING TIME for complete and correct applications submitted to this office is 
approximately 10-15 business days. All applications are reviewed in the date order they are received 
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James B. Gottstein 

From: 
Sent: 
To: 
Subject: 

Jim, 

Cuddy, Kevin M. <kevin.cuddy@stoel.com> 
Monday, October 19, 2015 11:19 AM 
James B. Gottstein 
RE: Discovery Meeting 

That's fine. (I'm looking into the other questions you've raisea. 

-Kevin 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Monday, October 19, 2015 8:41 AM 
To: Cuddy, Kevin M. 
Cc: james.b.qottstein@gottsteinlaw.com 
Subject: Discovery Meeting 

Hi Kevin, 

Do you want to reschedule our discovery meeting to accommodate 7 I 6's continued deposition of me? 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 
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James B. Gottstein 

From: 
Sent: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Sunday, October 18, 2015 11:28 AM 

To: 'Cuddy, Kevin M.' 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Discovery Meeting 

Thanks Kevin. 

I will plan on popping over ifthat is okay. 

With respect to Rep. Hawker's e-mails, it seems to me that since you are claiming the attorney-client privilege 
applies, that you are obligated to provide documents in his possession, custody or control. Will you agree to 
su~plement your responses to include such documents?} --

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

-----Original Message-----
From: Cuddy, Kevin M.[mailto:kevin.cuddy@stoel.com] 
Sent: Sunday, October 18, 2015 I 0:46 AM 
To: James B. Gottstein 
Subject: RE: Discovery Meeting 

Jim, 

I'm available at 2 p.m. on Friday. I trust you'll call me then. 

I do not know whether this particular email was part of the several thousand pages that LAA already produced, 
but I do note that it a !Qears to be an email sent to Mike Hawker's eersonal email account -- not his legislative 
account. LAA does not have possession, custody, or control over legislators' private email accounts (or their) 

rivate mail, etc.)j 

-Kevin 

From: James B. Gottstein [james.b.gottstein@gottsteinlaw.com] 
Sent: Sunday, October 18, 2015 I 0:35 AM 
To: Cuddy, Kevin M. 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Discovery Meeting 

Hi Kevin, 

Exhibit 8, page 2 of 5 
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How about 2:00 pm on Friday? 

I have been going through 716 LLC's e-mail production and there are e-mails that the Legislative Affairs 
Agency_(LAA) should have produced too, such as the attached) If I am mistaken and it was produced by the 
LAA, I apologize. 
Otherwise, please explain/justify. 

James 8. Gottstein 
Law Offices of James 8. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.8. Gottstein@ GottsteinLaw.Com 

-----Original Message-----
From: Cuddy, Kevin M.[mailto:kevin.cuddy@stoel.com] 
Sent: Sunday, October 18, 2015 8: 13 AM 
To: James 8. Gottstein 
Subject: Re: Discovery Meeting 

Jim, 

Let me know some times that work for you. Wednesday is bad for me, but otherwise I'm pretty flexible. 

On Oct 17, 2015, at I 0:08 PM, James 8. Gottstein 
<james.b.gottstein@gottsteinlaw.com<mailto:james.b.gottstein@gottsteinlaw.co 
m>> wrote: 

Hi Kevin, 

I totally forgot about setting a time to meet about discovery when we were together yesterday. 

James 8. Gottstein 
Law Offices of James 8. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.8. Gottstein@ GottsteinLaw.Com<http://gottsteinlaw.com> 

2 
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From: 
Sent 
To: 
Subject: 

FYI, 

Marie Pfeffer 
Thursday, June 20, 2013 10:55 AM 
Mike Hawker (mhawker@gd.net) 
FW: LAA procurement issues 

(The back channel between lawv.ers) 

PFEFFER DEVELOPMENT, LLC 
42.5 G Street, Suite 210 I Anchorage, Alaska 99S01 
p 907 646 4644 I t 907 .646.4655 I 

Cell Phone 
807 317 60311 

Fro111:JohnLStelner 
Sent: Thursday, June 20, 2013 10:39 AM 
To: Donald W. McClintock; Mark Pfeffer 
Cc: Heidi A. Wyckoff 
Subject: RE: LAA procurement Issues 

Don, I just spoke to Mark (before either of us had seen your email) and reviewed some of the background stuff. I 
gathered enough to know that the Intent was to extend based on beating the as-is BOV by 10%, but then NOT being 
limited by that standard in the material modification. If the lease can be materially modified, why only In some respects 
and not in others? (That's a rhetorical question.) 

I don't know whether beating a (!Ost-renovation BOV or a1111raisal by 10% will 11rove feasible, but l_d.9_1)9-t.belie'(.e_l!ep) 
(Hawkec1111ants_or_e)!peq:s_to_be_toldJ'1.i!t_s~nd.ar.d_llroJts_i.rnpr_over:n_!!nts_to tbe_b_uildingl Getting the full first year 
appropriation done next session should be done In any event. 

I still have some stuff to look through to be prepared to talk to Doug, but will get there shortly. 

Jolin£. Steiner 
Proje-ct Dtrcctor m11l Ccnmscl 

Pfeffer Development, LLC 
C~Rul e:sr-D.-...Iqos 
-e.5 G Su-eel, Suite 210 I A!lcll.:in1g.e, ,.Jasb 9950 I 
p 9(17.G46A6H If Y07.li46.-!655 
d 91)7 771°1.~306 l c •)07.>82.230\l 

This email may contain confidential or attorney-client privileged information and is in any case confidential. If 
you are not the intended recipient of this email please notify the sender then delete it permanently. 

From: Donald W. MtOlntock [mal!tD:dwm@anchorlaw.comJ 
Sent: Thursday, June 20, 2013 10:18 AM 

1 
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To: Marie Pfeffer; John L Steiner 
Cc: Heidi A. Wyckoff 
Subject: LAA procuremnt Issues 

Mark and John, 

I had another call with Doug. He is certainly driving the form of the deal around his view of how the procurement issues 
line up; something we probably should be In line with so long as it is not overly conservative and costs real money. 

What he wanted to know was whether we would have an appraisal done on the completed loan. I told him typically we 
would have one to support our mnstruction loan so one should be ordered this summer once the plans and finishes 
have advanced enough. His vision of .083 and .040 Is that the rent should be 10% below appraisal. Mark Is that your 
financial plan? LYou_can_pr.obably_get the num!>ers_to work Qut if the lease rate assumes a 10 y_ear term_and you cari1 
lquallfy_for:2S.v.ear_financing_or_the_lr:icoro.e_appr_oach_1.1~.es a di~erent caP- rate_!fill_n..wha_t_y_ou do_for_ttlg__fln_a11c!r:ig,1 But 
that Is the road he Is going down and he really wants both leases done at the same time, one for the extension and the 
other for the material modification and new lease rate. The new lease would take place effective October 2014 on 
completion and acceptance and we would have some bridging lease until then. 

I have not given him permission to talk to Mark, just because we want to keep Mark and Hawker only talking to each 
other, but I told him he should feel free to talk to John directly. 

During the discussion, he also said his plan 8, which Is belts and suspenders, Is to have the 36.30 appropriation done 
next session as well. 

Call with questions. 

Don 

Donald W. McClintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw com 

This transmission Is Intended only for the use of the lndlvldual or entity to which It Is addressed and may contain Information that Is 
privileged and conndentlal. If l'.he reader of this message Is not the Intended recipient. \'OU are hereby notified that any disclosure. 
distribution or copying or this Information Is strictly prohibited. If you have received this transmission In error. please notify us 
Immediately by return •·mall and dele1e this message and destroy anv printed copies. This communication Is covered by !he Elecuonlc 
Communications Privacy Act. 18 U.S.C. 2510·2521. Your cooperation Is apprecla!ed. 

2 
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L85 

ALASKA STATE LEGISLATURE 
LEGISLATIVE COUNCIL 

Revised Agenda and Motion Sheet 

June 7, 2013 
Time: lO:OOam - 2:00pm 
Room: Anchorage LIO Room 670 

I. Call to Order 

EXECUTIVE SESSION MOTION: I move that legislative Council go into executive session 
under Uniform Rule 22 (b) for the discussion of matters,(the immei:llateknowlectge ofJ 
(WfilChWOiilClaclverselyaffectthefinances of a government unit.l 

11. Anchorage LIO (moved up from bottom of agenda) 

MOTION - LEASE EXTENSION:(! move thafleglSlatTVetouncilauthonrethecliairman t()) 
~iatealltlie terms and conditions necessa!Y to extend lease 20-04-024411-0) 
l11ursuant to AS 3-6.30.083@) 

MOTION - AMEND PROCUREMENT PROCEDURE:(! move tliat legislatweCOUiiCfladOj1tJ 
l11ro11oseCIAmenc:lmentlilcl.I2Tothe(egislativel>rocurement Procedure 040 to 11rovide1 
@"limited ability for the legislative Affairs M~ncy, or a leg~tiYtlQrrl...ml.lli!_g,JQ) 
<maJeiiall'l moi:lfty an existing lease that was i:ireviously com11etitively_11rocuredL 

MOTION -AUTHORIZE MATERIAL AMENDMENTS TO LEASE: I move that legislative 
Council authorize the chairman to negotiate amendments to lease 2004-024411-0 by 
mutual agreement with the Lessor to remove the limitation of amending a lease that 
amounts to a material modification in paragraph 42; and to include 712 West Fourth 
Avenue, with other terms and conditions necessary to accommodate renovations, not 
to exceed the estimated cost of a similarly sized, located and apportioned newly 
constructed building as determined by the Alaska Housing Finance Corporation. 

MOTION - ENGAGE AHFC AS LESSEE'S REPRESENTATIVE: I move that Legislative Council 
authorize the chairman to enter into a contract for payment not to exceed $50,000, for 
AHFC to act as the Lessee's representative in negotiating an extension to Lease 2004-
024411-0, as amended to include 712 West 4th Avenue, and to assist in managing the 
Lessor's compliance with the terms and conditions of the Lessor's improvements, as 
described in the lease extension. 

III. :\ppro\•al of i\Iinutes 

a. May 13, 2013 

MOTION: I move that the minutes from the legislative Council meeting on May 13, 2013 
be approved. 

LAA 001358 
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IV. Ratification of Charitable Events 

MOTION: I move that Legislative Council ratify the following charity event, which was 
previously sanctioned by the Legislative Council Chair in accordance with AS 
24.60.080(a)(2)(b): 

a. 141
h Annual Calista Heritage Foundation Golf Tournament benefitting the Calista 

Heritage Foundation, Inc. 

V. Contract Approvals 

a. MatSu LIO Lease 

MOTION: I move that Legislative Council authorize the chairman to approve a one-year 
renewal of the existing lease agreement for the Matsu Legislative Information Office 
and Legislators' District Office space for a cost of $182,215.20. 

VI. Other Committee Business 

a. Seward LIO 

MOTION: I move that Council approve the Seward LIO going from session only to full 
time effective June 4, 2013 and ask the Agency to include that increase in their FY 15 
budget request. 

VIL Adjournment 

L86 LAA 001359 
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AMENDMENT NO. I 21 

TO PROCUREMENT PROCEDURES 

* Section 1. Procurement Procedures sec. 040 is amended by adding a new 
subsection to read: 

(d) A lease that was procured competitively may be materially modified by 
amendment, and the material modification of the lease does not require procurement of a 
new lease, if 

(!) the reasons for the modification are legitimate; 

(2) the reasons for the modification were unforeseen when the lease was entered 
into; 

(3) it is not practicable to competitively procure a new lease; 

(4) the modification is in the best interests of the agency or the committee; 

(5) the procurement officer makes a written determination that the items in 
paragraphs(!) - (4) exist, the determination details the reasons for concluding why the 
items exist, and the determination is attached to the amended lease; and 

(6) the use of this subsection is approved by the procurement officer and, in the 
case of an amendment for the lease of a legislative committee, by a majority of the 
committee members. 

1 The purpose of this amendment is to allow the agency or a legislative committee lo 
m11leri11lly modify an existing lease where appropriate without triggering a requirement to 
obtain a new lease. 

- 1 -
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L79 

10:04:42 AM 

I. CHAIR MIKE HAWKER called the Legislative Council meeting to order 
at 10:00 a.m. in room 670 of the Anchorage Legislative Office 
Building. Chair Hawker noted that the meeting would start with 
the executive session first and then Counci 1 would proceed to 
routine motions and business activities. Due to a technical issue 
with the recorder's microphone, Chair Hawker recited the roll 
call for purposes of establishing a quorum. Present at the call 
were Representatives Hawker, Johnson, Stoltze and P. Wilson (via 
teleconference); and Senators Coghill (via teleconference), Egan, 
and Micciche (via teleconference), and Hoffman (alternate 
member). 

REPRESENTATIVE JOHNSON moved that that Legislative Council go 
into executive session under Uniform Rule 22 (b) for the 
discussion of matters the immediate knowledge of which would 
adversely affect the finances of a government unit. 

(10:06:50 AM) 
fuislative Council went into executive session.\ 

(1 :02:43 PMl 
(Legislative Council came out of executive session.\ 

CHAIR HAWKER called the roll. Present at the call were 
Representatives Hawker, Johnson, Pruitt, Stoltze and P. Wilson 
(via teleconference); and Senators Egan, McGuire, Meyer and 
Hoffman (alternate member). 

II. ANCHORAGE LIO LEASE 

Chair Hawker noted that the first order of business is a series 
of four motions related to the extension of the Anchorage LIO 
lease. 

MOTION - LEASE EXTENSION 
SENATOR MCGUIRE moved that Legislative 
chairman to negotiate all the terms and 
extend Lease 2004-024411-0 pursuant to AS 

Council authorize the 
conditions necessary to 
36.30.083(a). 

REPRESENTATIVE STOLTZE objected to ask for a brief description of 
the thought process for this item for the public record. 

CHAIR HAWK~R said this suite of motions allows the Legislature to 
extend our current lease under AS 36.30.083(a), which provides 
for lease extension on a sole source basis as long as certain 
financial conditions are met; amends the Legislature's 

Leqi.:s!at.ive Cc•ur.c!..l Mee-:.:.ng 
June 7, 2013 ~inc~e~ 
Approved August 23, 201J 
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L80 

procurement procedures to allow material amendments to existing 
leases; empowers the Chairman to negotiate material amendments to 
the existing lease - amending paragraph 42 to comply with the 
amended procurement procedures and incorporating the leasehold 
improvements proposed by the landlord to modernize the existing 
LIO facility, limited in cost to be less than similarly sized, 
located, and apportioned newly constructed facilities in downtown 
Anchorage as determined by the Alaska Housing Finance Corporation 
(AHFC); and allows AHFC to be engaged as the Legislature's tenant 
representative for lease negotiation with the landlord and 
project oversight. He further noted for the record that Council 
sought other downtown Anchorage properties suitable to 
legislative function and found none, leaving the option of 
constructing a new building. Council has definitively said that a 
new state-owned building is not a desirable outcome, leading to 
the decision to improve the existing location. 

Representative Gruenberg joined the meeting at this time. 

REPRESENTATIVE STOLTZE spoke to the suite of motions. He said he 
was inclined to support these motions noting the lack of suitable 
alternative space. He said that the current option of improving 
the existing space would allow for the possibility of 40 members 
and 20 members having the ability to meet on some basis. He said 
he was not talking about a capital move, but under certain 
circumstances where the public would be served, and he thinks the 
Legislature would be well-served by the opportunity to meet in 
Anchorage in possible special sessions. The opportunity to have 
larger meeting spaces for the public and for the entire 
Legislature for short-term meetings is something his district 
would support. He said he has some reservations about parts of 
the process, is a little bit hesitant about sole-source 
procurement, but under the circumstances and with the meeting 
space accommodations being offered, this option has his support. 

SENATOR MCGUIRE said for the record that considering the 
controversy generated when previous Legislative Councils have 
considered the option of purchasing a building, the current 
members felt that purchasing a new building at this stage is 
simply not something this Legislative Council wants to go 
through. She said they think it is more in the public benefit to 
keep this particular building on the municipal tax rolls; that 
keeping with the existing leaseholder is in the public interest; 
and allowing this leaseholder to make the tenant improvements 
that are necessary is in the public interest. She said that there 
are significant health and safety issues with this building that 
have been brought up time and time again to the Legislative 
Affairs Agency Executive Director that will need to be covered in 
those improvements. 

Legislative Council Meeting 
June 7, 2013 Minutes 
Approved August 23, 2013 
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LSI 

CHAIR HAWKER added that pursuing the sole source option within 
Alaska statute was deemed to be the most practicable method 
forward as the lease on the current building expires in 11 months 
with no renewal options left; there is no other option at this 
point as the Request for Information (RFI) that was issued 
regarding real estate across the Municipality of Anchorage 
received only two responses, neither of which was able to 
accommodate the Legislature downtown at all and both had limited 
utility regardless of location. He said Council has done adequate 
due diligence and they are working within the parameters of the 
time frame in which they find it necessary to work. For these 
reasons and the substantive reasons stated by Senator McGuire, 
Council has chosen to pursue a sole sourcing option. 

The motion allowing the chairman to negotiate all the terms and 
conditions necessary to extend Lease 2004-024411-0 pursuant to AS 
36.30.083(a) passed with no objections. 

MOTION - AMEND PROCUREMENT PROCEDURE 
1:13:32 PM 
SENATOR MCGUIRE moved that Legislative Council adopt proposed 
Amendment No. 12 to the Legislative Procurement Procedure 040 to 
provide a limited ability for the Legislative Affairs Agency, or 
a legislative committee, to materially modify an existing lease 
that was previously competitively procured. 

CHAIR HAWKER, in response to a question for clarification by 
Representative Stoltze regarding the motion made by Senator 
McGuire, confirmed that Senator McGuire was mistaken when she 
said, in part, " ... Legislative Affairs Council..." and that the 
motion reads "Legislative Affairs Agency ... ". 

REPRESENTATIVE GRUENBERG asked about paragraph four, specifically 
that one of the factors is that the modification must be in the 
best interest of the Agency or the committee and he wondered if 
there was a difference between saying that and saying "in the 
public interest." He said he could foresee something where a 
narrow Agency might have a particular interest but it might not 
necessarily be in the public interest and he wondered legally 
about that. 

DOUG GARDNER, Legal Services Director, said some contracts are 
entered into by the Agency at the direction of Legislative 
Council and those would be approved by Legislative Council; some 
contracts are entered into by committee. He said he could not 
think of any committee leases at the moment, but in order to 
accommodate the traditional type of leasing, it is broken down 
into those two categories. 

Legislative Council Meeting 
June 1, 2013 Minutes 
Approved August 23, 2013 
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L82 

REPRESENTATIVE GRUENBERG interrupted to say that he was drawing a 
distinction between local interests as opposed to broad public 
interest or if this amendment considers them to be the same. 

MR. GARDNER responded that this Council would be approving those 
items and because of the composition of Legislative Council which 
has statewide representation, there wasn't a local interest that 
wouldn't also be· a public interest as a consideration. 
Representative Gruenberg was satisfied with that response and 
simply wanted it on the record. 

Senator Coghill 
teleconference. 

joined the meeting at this time via 

CHAIR HAWKER repeated the motion and asked if there were further 
objections. 

The motion to amend Legislative Procurement Procedure 040 passed 
with no objections. 

MOTION - AUTHORIZE MATERIAL AMENDMENTS TO LEASE 
1: 17: 19 PM 
SENATOR MCGUIRE moved that Legislative Council authorize the 
chairman to negotiate amendments to lease 2004-024411-0 by mutual 
agreement with the Lessor to remove the limitation of amending a 
lease that amounts to a material modification in paragraph 42; 
and to include 712 West Fourth Avenue, with other terms and 
conditions necessary to accommodate renovations, not to exceed 
the estimated cost of a similarly sized, located and apportioned 
newly constructed building as determined by the Alaska Housing 
Finance Corporation. 

CHAIR HAWKER said this motion authorizes material amendments to 
be made to the extended lease and would allow the chair to 
negotiate material modifications and renovations for the facility 
currently occupied. 

SENATOR EGAN asked for a copy of the motions. 

CHAIR HAWKER said a copy of the motions for this meeting should 
have been emailed to each member. In response to a question posed 
by Senator Coghill, he said that the quorum is on record so there 
is no need for a roll call vote. 

The motion to authorize material amendments to the lease passed 
with no objections. 

Legislative Council Meeting 
June 7, 2013 Minutes 
Approved Augusc 23, 2013 
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REPRESENTATIVE STOLTZE said he has not talked to Mr. pfeffer 
about this project but he had in the past received political 
contributions from him. He was not asking to be excused from the 
vote, simply noting it for the record. 

CHAIR HAWKER noted as a point of reference that Mr. Pfeffer is a 
landlord for the building currently occupied by the Legislature 
in Anchorage. He further noted that he also has received 
contributions from Mr. Pfeffer over the course of his political 
career. 

REPRESENTATIVE GRUENBERG stated that he also has received 
political contributions from Mr. Pfeffer. 

CHAIR HAWKER stated for the record that the following members 
indicated that they too had received political contributions from 
Mr. Pfeffer: Representatives Pruitt and Johnson and Senators 
Egan, Meyer, Hoffman, Coghill, and McGuire. Representative Peggy 
Wilson said she has not received a contribution from Mr. Pfeffer 
that she knows of. 

MOTION - ENGAGE AHFC AS LESSEE'S REPRESENTATIVE 

CHAIR HAWKER said that there was a benchmark number of $50,000 in 
this motion. He said he spoke with Mr. Fauske at AHFC and 
depending on the amount of work done; the final amount could be 
anything from gratis to the full amount authorized in this 
motion. He said he will continue to work with AHFC to accommodate 
this on as much of a gratis basis as possible. 

1:21:58 PM 
SENATOR MCGUIRE moved that that Legislative Council authorize the 
chairman to enter into a contract for payment not to exceed 
$50,000, for AHFC to act as the Lessee's representative in 
negotiating an extension to Lease 2004-024411-0, as amended to 
include 712 West 4th Avenue, and to assist in managing the 
Lessor's compliance with the terms and conditions of the Lessor's 
improvements, as described in the lease extension. 

The motion to engage AHFC as Lessee's representative passed with 
no objections. 

CHAIR HAWKER said that with the passage of the fourth and final 
motion, that takes care of the beginning of a fabulous project to 
establish legislative facilities that will accommodate 
legislative needs for the next 10 or more years. 

SENATOR MEYER commented that, 
an Anchorage legislator that 

Legislative Council Meeting 
June ?, 2013 Minutes 
Approved Augusc 23, 2013 
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Council has opted to extend and 
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renovate rather than buy or build a new building. He remembered 
being upset as an Anchorage Assembly member in the '90s when the 
State bought the Atwood Building and took it off t.J:ie tax rolls. 
He said every time that happens it is essentially a property tax 
increase for the rest of Anchorage. He said he also appreciates 
that Council is keeping its obligation to the downtown area and 
staying in the downtown area even when it's sometimes difficult. 

SENATOR HOFFMAN asked about the time frame and transition of the 
project. 

CHAIR HAWKER said that ·al though it is subject to fin al 
determination as there will need to be a design process for scope 
of improvement, he hopes the project will be concluded in 
approximately a nine month period - commencing sometime between 
October and December, with completion timed to permit 
reoccupation as soon as possible after the 2014 legislative 
session is concluded. 

III. APPROVAL OF MINUTES 

1:25:18 PM 
SENATOR MCGUIRE moved that the minutes from the Legislative 
Council meeting on May 13, 2013 be approved. 

The minutes were approved with no objections. 

IV. RATIFICATION OF CHARITABLE EVENT 

1:25:53 PM 
SENATOR MCGUIRE moved 
following charity event, 
Legislative Council 
24. 60. 080 (a) (2) (b): 

that Legislative Council ratify the 
which was previously sanctioned by the 
Chair in accordance with AS 

a. 14th Annual Calista Heritage Foundation Golf Tournament 
benefitting the Calista Heritage Foundation, Inc. 

CHAIR HAWKER noted for the record that the 14th Annual Calista 
Heritage Foundation Golf Tournament benefitting the Calista 
Heritage Foundation, Inc., met all the qualifications in statute 
of being a 501 (c) (3) organization. 

The event was ratified with no objections. 

Leq!.,lat!.ve C:io'Jnc!.1 Mee:!.ng 
June ?, 20!3 Minu:e' 
App:ovod A~gu~c 2J, 20JJ 
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From: 
Sent: 
To: 
Subject: 

FYI, 

Marie Pfeffer 
Thursday, June 20, 2013 10:55 AM 
Mike Hawker (mhawker@gd.net) 
FW: LAA procurement issues 

(The back channel between lawyers. 

PFEFFER DEVELOPMENT, LLC 
425 G Street, Suite 210 I Anchorage, Alaska 99501 
p 907 646 4644 I t 907.646.4655 I 

Cell Phone 
807 317 5030 

Frorn:JohnLStelner 
Sent: Thursday, June 20, 2013 10:39 AM 
To: Donald W. Mc:Clintock; Marie Pfeffer 
Cc: Heidi A. Wyckoff 
Subject: RE: LAA procurement Issues 

Don, I just spoke to Mark (before either of us had seen your email) and reviewed some of the background stuff_ 
gathered enough to know that the Intent was to extend based on beating the as-is BOV by.J.Q'!.~1,1!.._th_er:!_l\!.Q.T bei[!gl 
@mited by that standard in the material modification.I If the lease can be materially modified, why only in some respects 
and not in others? (That's a rhetorical question.) 

lldon't know whether beating a f!Ost-renovation BOV or af!Qraisal by 10% will f!rove feasible, but I do n9t_believ_eJ!ef!.l 
!Hawker w_ants_o_r:_e>cp_ects t9_be t91d ttlat s~r:idard li_mits iroprove.rne11ts to the buildingJ Getting the full first year 
appropriation done next session should be done in any event. 

I still have some stuff to look through to be prepared to talk to Doug. but will get there shortly. 

Jolin£. Steiner 
Prujcct l>b-ector '1D.d Ccnmsd. 

Pfeffer Development, LLC 
c.,,,,,..,,.,;,, Ra.I~ D..d4p<n 
4~5 G SU'eel. Suite 210 I A!lclh:ir.ig.o, _,.Jasl:J 99.50 I 
p 9<:17.646.-!644 I r !'r>7.u46.4(;55 
d 907 771(4306: c 907.:>~2.230\l 

This email may contain confidential or attorney-client privileged information and is in any case confidential. If 
you are not the intended recipient of this email please notify the sender then delete it pennanently. 

From: Donald W. Mc:Cllntock [mail!p:dwm@anchor!aw.coml 
Sent: Thursday, June 20, 2013 10:18 AM 
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To: Marl< Pfeffer; John L. Steiner 
Cc: Heidi A. Wyckoff 
Subject: LAA procuremnt Issues 

Mark and John, 

I had another call with Doug. He is certainly driving the form of the deal around his view of how the procurement issues 
line up; something we probably should be In line with so long as it is not overly conservative and costs real money. 

What he wanted to know was whether we would have an appraisal done on the completed loan. I told him typically we 
would have one to support our construction loan so one should be ordered this summer once the plans and finishes 
have advanced enough. (His_ylslC!_n_oJ_.j)~3_a_[ld .04;0 Is thatthe rent should be 10% below aP.P.ral~~ Mark Is that your 
flnanclal plan? You can probably get the numbers to work out if the lease rate assumes a 10 year term and you can 
qualify for 25 year flnanclng:_or_theJncomJLaP.P.roach uses a different caP. rate than wh_<!_t_y_ou do_f9r_t!ig_f1111m_Q.11g. But 
that is the road he Is going down and he really wants both leases done at the same time, one for the extension and the 
other for the material modification and new lease rate. The new lease would take place effective October 2014 on 
completion and acceptance and we would have some bridging lease until then. 

ll_hav_e_notglven_him_penni~sio_n_to_talk_tg__M_ar~,ji,rst because we want to kee11 Mark and Hawker only talklngje each) 
(Q.th~r,)but I told him he should feel free to talk to John directly. 

During the discussion, he also said his plan S, which Is belts and suspenders, Is to have the 36.30 appropriation done 
next session as well. 

Call with questions. 

Don 

Donald W. McClintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www anchorlaw com 

This transmission Is Intended only for the use of the lndlvldual or entJty to which It Is addressed and may concaln Information that Is 
prlvtleged and confldentlal. If l'.ha reader of this message is not the Intended recipient. yau are hereby notified that any disclosure. 
distribution or copying of this Information Is strictly prohibited. If you have received this transmission In error, please notify us 
Immediately by return e·mail and delete this message and destroy any printed copies. This communication Is covered by the Electronic 
Communications Privacy Act, 18 U.S.C. 2510-2521. Your cooperation Is appreciated. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

· Attachments: 

Doug. 

Donald W. Mc:Clintock <dwm@anchorlew.com> 
Friday, July 12, 2013 12:53 PM 
LAA Legel 
"bob aaee'; Marie Pfeffer; John L Steiner; Heidi A Wyckoff 
LAA leases 
10 year lease extension 7-11-13 (00133314-3).docx.html; AS 36-30-083 Analysis 7-11 
(JS) (00133366).docx.html; Amendment and Restatement of Lease 
(00132213-6).docx.html 

Per our conversation today, please find attached!draft.leases,lar]l6_W._4~~-the.materlal.amendment.ta.1 
fadd.71ZW._4~and.renavate.I 

As noted, there are business issues that you need to confirm with your clients, but we also s~nd by to address the 
various boilerplate dauses. Nate, we tried ta anticipate from your existing lease structure some a! the clauses you 
would expect ta see and obviously are receptive ta adding others we may have missed. A lot of the technical detail that 
are in your leases wRI be in the plans and specifications In this deal, which we wlll bath have ta see once the AHFC and 
architectural process Is complete. 

I look forward ta working these through with you. Enjoy the weekend; we are enjoying a blue bird summer day In 
Anchorage. 

Don 

Donald w. Mcclintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
WWW anchorlaw com 

This uansmlsslon Is Intended only for the use or the lndlvfdual or entity to which It Is addressed and may contain Information that Is 
prtvUeged and confidcrntlal. If the raodu or this message Is not tha Intended rudplent. you ura hereby noUHed that any disclosure, 
dlsulbuuon or copying of this inrormatlon Is sa1ctly prOhlbltC!d. 1r you have recall.Ped this transmtsslon In error, please notify us 
lmmedlatoly by return a-mall and dekne this message and destroy any printed copies. This communlcaUon ls covered by the EJectronlC 
Communications Privacy Act, 18 U.S.C. 2510·2 521. Your cooperation Is apprechned. 
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From: 
Sent: 
To: 

mhawker@gci.net on behalf of Mike Hawker <mhawker@gci.net> 
Friday, July 12, 2013 6:47 PM 
Mark Pfeffer 

Subject: Re: conversation with Gardner I Attomey client conversation 

M 

On Jul 12, 2013, at 8:38 PM, Marie Pfeffer <MPfeffer@PfefferDevelocment,com> wrote: 

FYI. Let's discuss. 

Mark pfeffer 
Sent from my !Phone 
907-317-S030 

Begin forwarded message: 

From: "Donald W. Mc:Clintock" <dwm@anchorlaw.com> 
Date: July 12, 2013, 5:21:47 PM AKDT 
To: Merk Pfeffer <MPfeffer@PfefferDevelopment.com>, 'bob acree' 
<bobaqee@gmail.com> 
Cc John Steiner L <JSteiner@pfefferDevelopment.com> 
Subject: conversation with Gardner I Attorney cllent conversation 

All, 

The Initial conversation with Gardner was a little rocky. Although his earlier tone a few 
weeks ego seemed to be more Interested In addressing solutions to the contractlns 
issues,(!Q""djy~qu~&J.iiWiihlilS::-th~j:ie_motlons_cp11~1T!P~fina1I 
(Q:>n!r.a_g_lh~t Is 1~-~!<;!)oV_F.Mv_a11_d_a_deal_t!>~!-c;;t.!'~"-tlre[y_b_~J1!__stl_fi_ed·bv~~-'m) 
IQ.~.l He seems to have blown right past his concerns shared a few weeks ago about 
how to do e material modification under section 083 and discounted the value of a 
section 080 approval by the legislature. 1(°thinITo.bn:liiii((fundamentally_ar.e_110tl 
!Ciii'ifldentthatthe entire deal can be done under section 083 with-the material! 
~~lfl:"c:it19"n_as weil)l'h.s ihi"io ;;ar term limit!;~ proble~- ·· - · · --- - · 

He also was not receptive to the reimbursement concept. 

We explained that we understood both the motion structurel(~@l_b~now d~co-"l'lted 
1.,._n.o.t.belng_rn_e_anlngful_or_a.realjustlfication.for_ho_w_w:e.stru_cture_d_t!ie deal) and the 
business deaf was to allow a FMV deal approved by AHFC. He stated that he had other 
clients In the Legislature other than Hawker who will be very concerned about not 
getting a 10% below FMV deal. Hawker is out for a week and he dearly will not budge 
until after he speaks with him. 

We did leave it that next week can be spent ironing out boilerplate, etc., but the big 
Issues will go on hold on his side until after Hawker returns. 
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John can chip in when he gets access to a computer. 

Don 

Donald w. Mcclintock 
Ashburn & Mason, •.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 9950 I 
(90n 276·433 l (voice) 
cgon 211-s235 cfax> 
WWW anchorlaw com 

This transmission Is Intended only rar the use or the lndlvldual or entity to which It Is addressed and 
may contaln Information that Is prlvlleged and conndentlal. If the reader af this message l<s not the 
Intended recipient. you are hereby notlHed that any dlsdosure, dtstrlbutlon or copying of this 
1nrormat1on Is strictly prohlblU!:d. tr you have received this transmls.51on fn error, please notify us 
lmmedlately by return e·mall and delete this message and destrcy any primed copies. This 
communication Is covered by tho Elcctronlc Communlca.clons Prtvacy Aa.. 18 U.S.C. 2510·2521. Your 
cooperatJon Is appreciated. 
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From: 
Sent: 
To: 
Subject: 

Marie: Pfeffer 
Saturday, July 13, 2013 10:01 AM 
Mike Hawker 
Fwd: conversation with Gardner/ Attorney client conversation 

Before I called you the other day Steiner told me to tell you that he is keenly aware thatJlefl._l:la_wker_stai:ts_w[th_'.'.l_l)_atl!l 
lfa~ers_"..l 

So at least he Is sensitized sentiment. 

Anyway see the attached Internal memo. 

A) you can extend as Is where Is. 

B) you voted to allow major modifications 

C) you can commit previously appropriated funds for the purpose of new and or improved facilities. 

onftheflill.leglsiit\iredecicles tO_l!l(JYe foniVar(fby_C!flP_!_OVl!)g_t!Jg_lease (;!ndth_e.l!OVemp_r_slg!)~_o[f}_what.mor_e_do_y:o_y1 
(needi'J 

(I think Gard_11_ii!")has "A" way to keep going but he(n_g_gds_to_b_e_br_ought_alor:ig_other_ways.l 

Anyway, don't stress out over this we'll get there. I think we plan an all hands meeting Monday the 22nd and we don't 
leave the table until we have agreement on direction. 

Lastly, Jull seemed to be fully on board with the direction we discussed. The new schedule worked for her better than 
the October start. 

I'm around If you want to dlscuss. 

Mark Pfeffer 
Sent from my iPhone 
907-317-5030 

Begin forwarded message: 

From: "John L Steiner" <JSteiner@PfefferDevelopment.com> 
Date: July 13, 2013, 8:44:59 AM AKDT 
To: "Donald W. McClintock" <dwm@anchorlaw.com>, Marie: Pfeffer 
<MPfeffer@PfefferDevelopment.com>, 'bob acree' <bobacree@gmail.com> 
Subject: RE: conversation with Gardner I Attorney client conversation 

I concur with Don's summary, but will expand on It. 

Gardner said he liked the .083 ration ale because that section begins "Notwithstanding any other 
provision of this chapter'' which he felt offers complete legal justification and protection. But that 
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assumes-aslheJ1as_assumed-that_tl:te_l_1:1i:ig~term_enl;irgl!d_and renovated LIO would have t9_c_o_rn_1Un at) 
ao--~o_w~for that facility and be limited to 10 years. (We e>ci~lained that the long term de_al was) 

(not conceived with those exgectatfons, which we believe was fully understood by Reg. Hawker. Gardnefl 
(sel!med_toJhi_nk some of the leg!s!a_tive c_o_uncitrnembe~s voted In reliance on exactly the cor:itrary) 
(understanding; that the renovated sgace would satisht those garameters.l 

Gardner has always tended to focus on procurement issues, and specifically raised that again: he said 
that If we are falling under .080 and not .083, he did not see why that would not need to be selected 
through an RFP. I responded that the Procurement Code makes this real estate Interest transaction 
exempt from all procurement rules other than .080, and that so long as It complies with that section's 
legislative approval requirement, no other process is required. He did not concede that point, but 
offered no reason it was not so. We did not discuss the fact that this transaction was approved by the 
legislative council as an outgrowth of the Its conclusion based on the prior RFI that other feasible and 
timely altematlves were not available. 

Reading between the lines, It seems he likes the .083 rationale also because he assumes competition Is 
ordinarily required, and that it is only the 10% below market standard that provides justification for not 
competing. He thinks that would need to be true for the expanded and renovated space, and if It were 
to be true for the finished project, that should also bring the non-competitive expansion and renovation 
under the protection of .083 (even though that section addresses only extension, not eniargement+a 
factor we did not discuss with him yesterday). 

(tieillso said he did not see the justification for extending the existing Si:!ace for ten years AS IS u~ 
(.083 since It was not contemQlated that they would remain In It AS IS. He imQlied that he thol,!ght itl 
(was-or would be seen to be-dlsingen_uous to extend based on a 10% beiow market AS IS justification) 
(wl}en_i_t_w_;t_s_nq_t_tbe_plan_tq_actu_ally_ccmtlnue that A5J~_l!!_•~V I responded that indeed they would 
continue to enjoy that deal-for ten years-If they elect not to approve the renovation modification. It 
would only be if they conclude the renovation deal is better, and approve that one Independently under 
.080, that the extension would not continue AS IS under .083. 

overall, the deal is not as he had understood It or thought It should be, so he is at least very skeptical 
and initially resistant to the differences. 

I should note that while he was clearly not happy with the plan as we laid it out, he remained cordial 
with us and said he would read the drafts and continue to think about It. And while he was concerned 
about how other legislators would view it,~ he was also not keen to get crosswise with Repj 
l!:!_awk~, with whom he said he was not In regular touch right now due to Rep. Hawker being out of state 
for personal reasons. 

If Gardner continues to believe there is a procurement Issue, it may be useful to carve out the 
procurement portion of my internal analysis, and provide that to him. 

Don, please let us know if you disagree with my recollections in any way. Thanks. 

Jolin£. Steiner 
ProJcc& Dtrect:or mul Counsel 

Pfeffer Development, LLC 
Cammacia/ H..t &I.au D~ 

~25 G Stn:c1~ Su!ic 2111 J Anchor:i€•!. A.1askn 945,·i1 
p ~liJ7.(-..i~j --1-64-J ~ ft}CJ7.-j4{1.~55 

d 1~10; 111:. .. l_)(J(, Jc tA:: .::.~:!.~3UO 
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This email may contain confidential or attorney-client privileged information and is in any case 
confidential. If you are not the intended recipient of this email please notify the sender then 
delete it permanently. 

From: Donald W. McOlntock Cmall!D:dwm@anchodaw comJ 
Sent: Friday, July 12, 2013 5:22 PM 
To: Mark Pfeffer; 'bob aaee' 
Cc: John L Steiner 
Subject: conversation with Gardner I Attorney dient conversation 

All, 

(The initial conversation with Gardner was a little~- Although his earller tone a few weeks agQI 
(seemed to be more interested in addressing solutions to the contracting Issues, today he was guite dug) 
Un with his theorv that the motions contemQlate a final contract that is 10% below FMV and a deal thatl 
(can entirely be justified by section 083. He seems to have blown right Qast his concerns shared a fewJ 
(weeks ago about how to doe material modification under section 083 and discounted the value of e) 
(section 080 aQQroval by the legislature. I think john and-I fundamentally are not confident tl1itttiel 
(entire deal can be done under section 083 with the material modffication as well. Plus the 10 year term1 
lffmltls a QroblMW 

He also was not receptive to the reimbursement concept. 

We explained that we understood both the motion structure((whkhhe now dlscountedasnotbefi5&1 
(meaningful or a re~Jjustificaj:ion for how_ we structured the deal) and the business deal was to allow a 
FMV deal approved by AHFC. He stated that he had other clients In the Legislature other than Hawker 
who wlll be very concerned about not getting a 10% below FMV deal. (HiiWker is out for a week andhel 
!clearly wlll not budge until after he sQeaks with him.l 

IJ!!le did leave It that next week ca_o~5P_!!J1~ irc~nlng out bollerQlate, etc., but the big issues will go on) 
(hold on his sK!e untllafter Hawker returns.\ 

John can chip In when he gets access to a computer_ 

Don 

Donald W. Mcclintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchoclaw.com 

This transmission Is Intended only for the use of the lndlvldual or entity to which It Is addressed and may contain 
Information that Is prtvlfeged and confidential. If the reader of this message Is not the Intended recipient. you are 
hereby notlned that any disclosure, distribution or copying of this Information Is str1aly prohibited. If you have received 
this transmission In error. please notify us lmmedlately by return e-mail and delete this message and destroy any 
printed copies. This communication Is covered by the Elearonlc Communications Privacy Act. 18 U5.C. 2510·2521. 
Your cooperation Is appreciated. 
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From: 
Sent 
To: 

Marie pfeffer 
Thursday, July 25, 2013 9:48 AM 
Mike Hawker (mhawker@gci.net) 
Procurement Subject 

Attachments: Supplement to LIO Project Procurement Analysis 7-24-2013.pdf.html 

Mike, 

!wouldn't share this with anyone yet. we wifl scrub the author references)ifyou do want to share it. OR if you get 
outside counsel they could research and draw their own conclusions 

PFEFFER DEVELOPMENT, LLC 
425 G Street, Suite 210 I Anchorage, Alaska 99501 
p 907 646 4644 I f 907.646.4655 i 

Cell Phone 
907 317 5030 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Mike, 

Marie Pfeffer 
Friday, July 26, 2013 3:49 PM 
Mike Hawker (mhawker@gci.net) 
~AJ:K CHANNEL,------ Draft 040(a) determination (00139337-2)_v2.docx 
Draft 040(a) determination (00139337-2)_v2.docx.html 

If you agree with this I'll have my guys send to Gardner. On hold until I hear from you 
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Pamela Varni 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Pamela Varni 
Thursday, August 08, 2013 1:37 PM 
Rep. Mike Hawker 
Juli Lucky 
Comments on Extension of Lease Amendment #3 
Extension of Lease Comments.docx; Research Report - 1 pg comparison.pdf; Chart of 
Executive Branch Anchorage Leases.pdf 

Dear Mike - as you requested, attached are my comments on the Extension of Lease and Lease Amendment No. 3 with 
some additional documentation. 

You might not want to change anything but I wanted to show you some comparisons and some of my concerns. 

Pam 

Pam Varnl, Executive Dlrectar 
Legislative Affairs Agency 
State Capital, Roam 3 
Juneau, AK 99801-1182 

· Main line {907) 465-3800 
Direct line {907) 465-0622 
Cell phone {907) 209-1942 
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Al25 

Comments by Pam Varni August 8, 2013 

1. Page 2 of 22 - Rental Property and Rental Rate. 

tThelatest versionfor cost 11er sguare foot went from rentable to gross\ As I have stated before, 

all of the Legislature's leases are usable square feet, as are the Executive Branch leases. Basing 

the rate on gross is not a benefit to the Legislature and increases the overall lease costs. 

Calculating on rentable is more easily justified since we will be occupying the entire building. 

What is the justification for using gross square feet? lffwehaddone an RFP, we woulcfbe askingl 

(forusalileoffice s11ace withwindows; we woulilalsonotbe reguesting over 9,000 sguare feet of) 

!basement s11ace.l We currently have 811 square feet of basement space at 716 W. 4'" Avenue 

and we rent an additional 480 square feet offsite for $1.20 per square foot. We used to have a 

conference room in the basement but it was rarely used so we gave up that space. I believe 

basement space will be undesirable and therefore underutilized. We should not be paying the 

same per square foot rate for it. The Chris Stephens Commercial Brokerage Opinion of Lease 

Rate (dated May 5, 2013) for our existing lease at 716 W. 4'" Avenue valued the basement rate 

at $1.00 per square foot. Under the terms of this proposal,(We"Wili"b~ing fourtimesthel 

lamount forbasement s11ace as we are currentlyand even more com11ared to hirnluatiOilJ 

Under this proposal, 712 and 716 will not be retail space but rather an office building; again, we 

should not be calculating the lease on gross square feet. As I have stated above,(we are alreadY) 

lp~y.!ng additional 11er sguare foot costs switching fromusalile to rentalil~ Total Gross Building 

Area Is computed by measuring to the outside finished surface of permanent outer building 

walls without any deductions. All enclosed floors of the building including basements, 

mechanical equipment floors, penthouses, and the like are included in the measurement. iSf!iJ 
lshoulilnotbeleasliigth~house, vertical 11enetrations, mechanical eg!,!j11ment, etc., which1 

fa mounts to p~yl!!g for s11ace we don't occu11y) 

2. Page 3 of 22 - The Base Monthly Rental is $230,630 (this number needs to be grossed up to 

include the cost of Property Taxes and Insurance) 

Why is there a comment about grossing up the number for property taxes and Insurance? 

When will there be firm numbers? The monthly rental rate of $230,630 comes to $3.60 sq. ft. 
with an additional proposal to do a partial triple net with an estimated cost of over $600,000 per 

year on top of that rate. tWiththefigures 11resentedsofar, I estimate our cost to beover$5.00) 

l11er sguare foatfor a ten year leaw 1itlswarttili0iingthat this Anchorage lease as 11ro11osed1 

(WTII be the most ex11ensive AnctlOrageleaseforthe State ofAlaska(see attachedexhibltofJ 

IAnctiOrageleasesby the Executive Brancli),_Also, for comparison purposes, I had Research run 

the numbers comparing the other proposals for Anchorage legislative office space that have 

been before Legislative Council and this proposal. (As you can see, this 11ro11osarlsby far thel 

lmost ·~iveof any_11revious 11ro11osals over a 30-year 11eriod-(see attached)~ 
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3. Page 3 of 22 - CPI Removed, 3% yearly increase in rent 

The percentage of change in CPl-U needs to be back in the lease. Automatically adding a 3% 

increase to the total monthly rent is excessive. The calculation for the CPl-U is 3S% x base 

monthly rent x % change in CPl-U, not 100% over the previous month's rent every July 1. As 

proposed, our costs will increase 3 times as much as the State of Alaska pays for CPl-U increases 

in rent. For example, our normal CPl-U increase on the $230,630 {3S% x base monthly rental 

rate x % of change in CPl-U {we will use 3% as an example) would be an increase of 

$2,421.62/month versus $6,918.90/month ($230,630 x 3%). Also, the CPl-U calculations are 

meant to compensate the Lessor for the increase in utilities. Under the proposal, the Legislature 

pays the utilities, etc., under a partial triple net. What is the justification for a 3% yearly increase 

of rent under those terms? 

4. Page 3 of 22 - Monthly Rental Payments Sent by Wire Transfer 

The State of Alaska does not at this time pay by wire transfer unless it is to a foreign entity or a 

payment over a million dollars. Our $230,630 a month would not qualify. Our Accounting 

Section has all our leases on "Scheduled Payments" and the Department of Administration 

issues payment before the first of the month. 

S. Page S of 22 - Tenant Improvements 

The State of Alaska separates the leasehold improvement costs from the base lease cost. 

Contrast that standard with this proposal which includes in the base lease cost rental rate a 

portion of the leasehold improvement costs in the amount of $2,68S, 760. When the State of 

Alaska goes out to bid, they have the leasehold improvement portion of construction distinct 

from the primary structure so that it is limited to the construction needs specific to the 

requirement of the Agency's solicitation and does not include the basic structure of the building 

or construction in common areas. The complete new construction of a facility is not considered 

leasehold improvements. Only a percentage as deemed directly connected with the Agency's 

needs are identified as leasehold improvements, i.e., partition walls and electrical and data 

outlets required to meet specific needs of the Agency. Where are the figures to show we are 

only paying for normal tenant improvements, {i.e. partition walls, electrical, etc.) not for the 

structure, etc.? 

rQ.ur Fairbanks Class A rental s11ace cost $62.SO 11er sguare footforleci5eholifim11rovements; andl 

~ leaseholiflm11rovements were not inclilded-inthebase rent. This 11ro11osal reg~ 

11ea~eho.l<Um11rovement rate of$120 11er sguare foot, twice that amount. Whatisttiel 

(jUstffication forthedis11ari!Y1J 
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6. Page 6 of 22 - Utilities and Services 

I strongly recommend we have a full service lease and know exactly what our price per square 

foot is minus 10% to show the savings required under a lease extension. It seems we are 

assuming too much risk and unknown costs for a ten year period without a substantial reduction 

in rent to accommodate our maintaining the building and parking areas for maintenance, 

utilities, janitorial, elevators, fire alarm, HVAC, plumbing repairs, etc. 

Other legislative leases require the Lessor at least every five years to renovate the space for 

worn walls, ceilings, floors and replace damaged or worn wall, floor, or window coverings or 

paint. This proposal has the Legislature assuming that cost and responsibility. 

7. Page 7 of 22 - Electrical Outlets 

Our language of electrical outlets every 8 linear feet of wall space is standard RFP language. In 

fact, the Executive Branch electrical requirements further state, "and one duplex outlet on every 

wall less than eight linear feet." I do not see a copy of the Approval Plans to ensure we have 

adequate electrical requirements. I would like to keep our 8 linear feet language and add a 

section that the Agency will review plans and negotiate with the Lessor to review the electrical 

requirements. 

8. Page 12 of 22 - Maintenance and Repair 

The· Lessee should keep the building and the areas immediately surrounding, and belonging to 

the building, free from objectionable tenancy, odors, vermin, rodents, and other features that 

will in the opinion of the Lessee be detrimental to Lessee's operation. With the Glacier 

Brewhouse, Orzo, etc. around our existing building, we have had had multiple problems with 

urine, cigarettes, blood, etc. The Lessor should take responsibility and not have us cleaning up 

the mess from the surrounding properties. 

1Ls_11ggest we haveafullserviCelease andnofSUbstitute Lessor with Lessee.\ 

9. Page 19 of 22 - Reimbursement 

I don't think the documentation section should come out. I also can see the Agency paying for 

design, engineering, etc. that was specific to our requirements, but not for items that are for the 

structure that would then be of benefit to the Lessor or another tenant. 

I'm pleased to discuss further at your convenience. 
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TO: 

FROM: 

DATE: 

LEGISLATIVE RESEARCH SERVICES 
Alaska s .... l.edslature 
Division of Lepl and Research Services 
StateCapltolJuneau.AJC 99801 

Memorandum 

Pamela Vaml, Executive Director. legislative Affairs Agency 

Roger WlthlngtDn, legislative Analyst 

August 7, 2013 

(907)465-3991 phone 
(907) 465-3908 lax 

researdi@legtsstamokus 

RE: Comparing 30-Year Costs of Construction and Operation of Prospective Anchorage Office Buildings 

LRS Report 14.016 

You asked fora oamparlson a/total 31).yearcmts af constructJng and aperatfng various proposed 
Ant:hatage aflla bufld/ngs !hat haw been Ot" are being considered by tire Leg/s/alllie CaundL 

As you know, In recent years the Leglslative Council has considered a number of proposals for the construction or lease of 
office space In Anchorage.1 Below, we briefly compare the estimated aggregate construction (if applicable) and operating 
costs of those proposals at the end of a 30-year period.' 

Estimated Aggregate Construction or Lease Costs and Operating Costs of Certain Proposed Anchorage 
Legislative Office Buildings at the End of a 30-Vear Period 

Total Construction or 
Location lease Cost ~I Total Operating Cost Grand Total 

909 W. 9"' Ave. (Unocal Building) $14,700,000 $20,428,952 $35,128,952 

Block 102 $26,200,000 $32,609,013 $58,809,013 
Anchorage Community Development 

$60,609,600 $40,178,962 $100,788,562 
Autharltv Praoosal 

Black 39 $89,450,000 $23,583,304 $113,033,304 
Prospective New Lease for Current 

$132,913,441 $33,063,292 $165,976,733 
Offices at 716 4"' Ave. 
Notes: (a) 1he construction costs of the 909 W. 9th Ave. (Unocal Buildlns). Block 102, Anchorage Community Development 

Authority Proposal, and Block 39 properties reflect construction costs, Including any appficabie debt service, at the Ume the 
Leglslative Coundl considered these pronerttes. 

We hope this is helpful. ~you have questions or need additional information, please let us know. 

1 In the Interest of brevity, we omit background Information and supporting documentation from this memorandum. At your request, we 
would be happy to provide our previous reports on this topic, which collectively provide extensive detail. Please note, that with the exception of 
the Prospective New Lease, all properties reflect construction costs, Including any appncabte debt service, as calculated at the time the Leglslatlve 

Council considered the properties. 

z The cost of operations for the 909 W. 9th Ave. (Unocal Buildlns), Block 102, and Block 39 properties are based on a uniform cost per square 
foot of $11.28 provided by Tancl Mintz, the state's lease manager. Ms. Mintz based this figure on actual costs experienced at the Atwood Building 
In Anchorage. The Anchorage community Development Author1ty (ACDA) proposal to the Legislature Included an estimated cost of operations. The 
cost of operations for the Prospective New lease is set contractually at $10 per gross square foot for FV2014. We adjusted all operations costs for 
Inflation at a rate of 3.S percent annually. Please teep In mind that the building systems at each of the proposed faclllty would be of somewhat 
varying design, these operating cost figures should be viewed as rough estimates. 
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I !Tenant Common Property Name & I 
Lease Location s Name Address Lessor Name 

2556 Anchor Point Pub Kyllonen Kyllonen Business Kyllonen Enterprises 
Safety Business Center; Anchor 

Center River Subdivision; 
34115 Sterling 
Highway; Anehor 
Point. AK 99556 

2556 Anehor Pointl Pub ryllonen Kyllonen Business Kyllonen Enterprlses 
Sarety Business Center; Anchor 

Center River Subdivision; 
34115 Sterling 
Highway; Anchor 
PolnL AK 99556 

1201 Anchorage H&SS Blom field Fourth & Gambell Fourth & Gambell, LLC 
Building LLC Building; East 

4lh Avenue & 
Gambell Street; 
Lot 1A, Block 25B; 
Anchorage, AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al29 

leasecontactsl.xls 

I~,~· ~·~·I or Sqftor 
Other Unit Expiration 
Units (Monthly) Space Type Oate 
3202 1.98520924 Olllce 4130/2014 

3600 0.16178611 Outside 413012014 
Storage 

29472 1.90692216 Office 1/3112021 

O~n1 I Options Ouratfo Contractln 
Remaining n gOfficer 

1 One Mike 
year Szewc 

1 One Mike 
year Szewc 

00 Ken 
Stewan 

Region I 
Southcentral 

Soulhcentral 

Anchorage 

J 

Page 1of228 
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Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

1328 Anchorage M&VA Huffman Huffman Business Huffman Bullding 0, 
Business Park; Huffman LLC 
Par1< Building 0 - Suite 

1; 12050 lndusl!y 
Way, Anchorage, 
AK II Huffman 
Business Park; 
Huffman Building 
M& N-Unil4; 
11900 lndusby 
Way; Anchorage, 
AKll Huffman 
Business Park; 
Huffman Building 
0 - Unit 05; 12150 
lndusby Way; 

1328 Anchorage Transp Huffman Huffman Business Huffman Building 0. 
&PF Business Park; Huffman LLC 

Par1< Building 0 - Suite 
1; 12050 indUSl!y 
Way, Anchorage, 
AK II Huflmen 
Business Park; 
Huffman Building 
M & N-Untt4; 
11900 lnduSby 
Way-, Anchorage, 
AK II Huffman 
Business Park; 
Huffman Building 
0 - Unit 05; 12150 
Industry Way; 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al30 

leasecontactsl.xls 
I Sq Feet \,;OSt per 

or SqFt or 
Other Unit ExplraUon 
Units IMonthi•' SnaceT•~ Date 
7455 1.39727297 Warehouse 10/14/2013 

7200 1.35 Office 10/3112017 

OpHon 
OpUons Ouratlo 

Remain Ina n 
1 One 

year 

5 One 
year 

Contractin 
g Officer 

Ken 
Stewart 

Ken 
Stewart 

Ren Ion 
Anchorage 

Anchorage 

Page 2 of 228 
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Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

1328 Anchorage Tmnsp Huffman Huffman Business Huffman Building 0, 
&PF Business Park; Huffman LLC 

Pali< Building 0 • Suite 
1; 12050 lndusby 
Wey; Anchorage, 
AK II Huffman 
Business Park; 
Huffman Building 
M & N-Unit4; 
11900 lndusby 
War. Anchorage, 
AK II Huffman 
Business Park; 
Huffman Building 
Q - Unit 05; 12150 
Industry Way; 

1445 Anchorage Labor SLM SLM Subdivision; Thirty-Third & Eagle, 
Subdivision, 3301 Eagle Stree~ LLC 
33rd & Lot 1 B, Block 3; 
Eagle Anchorage, AK 

1511 Anchorage F&G Raspbeny Raspberry Worthington F&G, LLC 
Industrial Industrial Park 
Pali< Subdivision; Lot 6, 
Subc:IMslon Block 2; 333 

Raspberry Road; 
Anchorage, AK II 
Raspberry 
Industrial Park 
Subdivision; Lot 
4A, Block 1; 525 
West 67th Avenue: 
Anchorage, AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al31 

leasecontactsl.xls 
l::lqfeet \AJSt per 

or Sqft or 
Other UnH 
Units IMonthlvl $nace T··-~ 
5800 1.35 Office 

48540 1.755 Office 

82382 1.35421718 Office and 
Other Types 
of Space 

Option 
Expiration Options Durallo 

Data Remalnlna n 
10/3112017 5 One 

year 

3/3112022 00 

8/3012020 00 

Contractfn 
a Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

RRniOn 
Anchorage 

Anchorage 

Anchorage 

Page 3 of 228 
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leasecontactsl.xls 

"'I feet GOSl per 
or SqFI or 

Tenant Common Property Name & Other Unit 
Lease Location 6 Name Addn!SS Lessor Name Units !Monthlvl 

1521 Anchorage Pub Heather Heather Meadows Egemo Properties, Inc. 2900 1.16457931 
Safety Meadows Subdivision; 536 

Subdivision East 48th Avenue; 
Lot 7E, Block 2; 
Anchorage, AK 

1521 Anchorage Pub Heather Heather Meadows Egemo Properties, Inc. 10000 1.000481 
Safely Meadows Subdivision; 536 

Subdivision East 48th Avenue; 
Loi 7E, Block 2; 

I 
Anchorage, AK 

2078 Anchorage I H&SS 550West unnamed property; Eighth and F, LLC 1 1293.99 
8th Avenue 550 West 8th 

Avenue; 
Anchorage, AK 

2078 Anchorage H&SS 550West unnamed property; Eighth and F, LLC 24076 1.79236003 
8th Avenue 550 West Bth 

Avenue; 
Anchorage, AK 

2303 Anchorage Correct 800A Street BOO A Street, 800 8th & A, LLC 15000 1.69348333 
ion A Street, 

Anchorage, AK 

2303 Anchorage Correct 800 A Street 800 A Street BOO 8th & A, LLC 1186 1.79 
Ion A Street 

Anchora~e AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al32 

Option 
Expiration Optlone Du ratio 

SpaceTvoo Date Remaininu n 
Warehouse 212912016 1 One 

year 

OfflCO and 212912016 1 One 
Other Types year 
of Space 

Leasehold 9/3012014 o o 
lmprovemen 
t Costs 

Office 9/3012019 00 

Office and 7/3112014 1 One 
Other Types year 
of Space 

Office 7/3112014 1 One 
year 

Contractln 
g Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

-

Ken 
Stewart 

Ken 
Stewart 

Region 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 

Page 4 of 228 
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Tenant Common Property Name & 
Lease Location s Name Address Lessor Name 

2313 Anchorage M&VA Dimond Dimond Center; Dimond Center, LLC 
Center Suite 3-220; 800 

Easl Dimond 
Boulevard; 
Anchorage, AK II 
Dimond Center; 
Suite 3-209; 800 
East Dimond 
Boulevard; 
Anchoraae AK 

2313 Anchorage M&VA Dimond Dimond Center; Dimond Center, LLC 
Center Suite 3-220; 800 

East Dimond 
Boulevard; 
Anchorage, AK II 
Dimond Center; 
Suite 3-209; BOO 
East Dimond 
Boulevard; 
Anchoraae. AK 

2345 Anchorage E&ED Post Office Post Office Mall; Windward Town & 
Mall 333West4th Country Plaza, Inc. 

Avenue; Lot 5, 
Block 24A, Plat 68-
122; Anchorage, 
AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al33 

leasecontactsl.Kls 

. :>q reet t,,;0St per I 
or SqFt or 

Other Unit Expiration 
Units (Monthly) SpaceTvoo Date 
3127 2.21039655 Office 12131/2013 

142 0 Office 12/3112013 

10800 1.75069815 Office 5131/2014 

OpUon 
OpUons DuratJo 

Remaining n 
00 

00 

00 

Contractln 
g Officer 

Ken 
Stewart 

Ken 
Slewart 

Ken 
Stewart 

Real on 
Anchorage 

Anchorage 

Anchorage 

Pages of 228 
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Tenant Common Property Name & 
Lease Loe a lion s Na.me Address Lessor Name 

2382 Anchorage Law carr- Carr-Gottstein Whale Building, LLC 
Gottstein & BuUdlng; 310 K 
Resolution Street Lot 1 B, 
Tower Block 31; 
Buildings Anchorage, AK II 

Resolution Tower 
Building; 1031 
West 4th Avenue: 
Lot7, Block 31; 
Anchorage, AK 

2382 Anchorage Law Carr- Carr-Gottstein Whale Building, LLC 
Gottsteln & Building ; 310 K 
Resolution Street Lot 1 B, 
Tower Block 31; 
Buildings Anchorage, AK II 

Resolution Tower 
Building; 1031 
West 4th Avenue; 
Lot 7, Block 31; 
Anchorage, AK 

2401 Anchorage Enviro 555Cordova unnamed property: 555 Cordova, LLC 
Con Street 555 Cordova 

Street Anchorage, 
AK 

2413 Anchorage Correct Carr Carr Gottstein Whale Building, LLC 
Ion Gottsteln Building; 310 K 

Building Street Lot 1 B, 
Block 31; 
Anchoraoe AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al34 

leasecontactsl.xls 

:>q •eet (.;OSt per 
or SqFI or 

Other Unit Expiration 
Units (Monthly) SDace Type Dale 
81812 3.22144979 Office 9130/2014 

4317 3.22139912 Office 913012014 

I 

I 
45050 2.28740622 Offiee 513112015 

2554 2.38922866 Office 6/3012015 

Option 
Options OuraUo 

Remalnlna n 
1 Five 

years 

1 Five 
years 

5 One 
year 

00 

Contractln 
gOfficor 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Region 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

i 
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Tenant Common Property Name & 
Lease Location 6 Name Address Lessor Name 

2428 Anchorage Labor Muldoon Muldoon Heights Noodlum Equities, Ltd. 
Heights Subdivision; 1251 
Subdivision Muldoon Road; 

Tract A, Plat No. 
70-257; 
AnchoN:Mte AK 

2428 Anchorage Labor, Muldoon Muldoon Heights Noodtum Equities, Ltd. 
H&SS Heights Subdivision; 1251 

Subdivision Muldoon Road; 
Tract A, Plat No. 
70-257; 
AnchoraQe. AK 

2434 Anchorage Govern Bayview Bayview Bayview Properties, 
or, Commercial Commercial LLC 

Labor, Bu tiding Building; ARRC 
Adm in Anchorage 

Terminal: 619 East 
Ship Creek 
Avenue: 
Anchorage, AK 
99501 

2435 Anchorage Labor Bayview Bayview Bayview Properties, 
Commercial Commert:ial LLC 
Building Building; 619 East 

Ship Creek 
Avenue; 
Anchorage, AK 
99501 

2449 Anchorage Adm in College College Comer Big W Ranch Corp. 
Comer Subdivision; Suite 
Subdivision 128; 2221 E 

Northern light 
Boulevard; 
Anchoraae AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al35 

leasecontactsl.xls 

I :.q •eat '-'OSt per 
or SqFt or Option 

Other Unit Expiration Options Du ratio Contractln 
Units (Monthly) SoaceType Date Remaining n A Officer ReAlon 

1 5759 Leasehold 7131/2018 00 Ken Anchorage 
lmprovemen Stewart 
t Costs 

I 
I 

30198 1.42322439 Office 9130/2022 00 Ken Anchorage 
Stewart 

5345 1.55168382 Office 2128/2014 00 Ken Anchorage 
Stewart 

11987 1.69472178 Office 5/3112016 1 Three Ken Anchorage 
years Stewart 

3000 1.40662667 Office 12131/2013 5 One Ken Anchorage 
year Stewart 

Page 7 of 228 

LAA_000135 

Exhibit 16, page 12 of 29 

001239



Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

2451 Anchorage Revenu Sunshine Sunshine Plaza: Sunshine Plaza, LLC 
e Plaza 411West4th 

Avenue; Lot 4A, 
Block24A; 
Anchoraae AK 

2451 Anchorage Govern Sunshine Sunshine Plaza; Sunshine Plaza, LLC 
or. Plaza 411 West 4111 

Revenu Avenue; Lot 4A, 
e Block 24A; 

Anchoraae AK 
2451 Anchorage Nat Sunshine Sunshine Plaza; Sunshine Plaza. LLC 

Res Plaza 411 West41h 
Avenue: Lot 4A, 
Block 24A; 
Anchoraae AK 

2451 Anchorage Revenu Sunshine Sunshine Plaza: Sunshine Plaza. LLC 
e Plaza 411West4th 

Avenue; Lot 4A, 
Block 24A; 
Anchoraae. AK 

2455 Anchorage Envlro Fuller Fuller lndustrtal Arctic Center VIII 
Con Industrial Park; 502 West 

Park 58th Avenue, Unit 
J: Lot 6. Block 4; 
Anchorage, AK 

2458 Anchorage Envlro Warehouse Warehouse A; Stewart Stewart & 
Con B-1330 1313 Easl 3rd Cupples, LLC 

East 2nd Avenue; Lots 1 & 
Avenue JA, Block 320; 

Anchorage, AK II 
Warehouse B: 
1330 East 2nd 
Avenue: Lots 1 & 
3A, Block 320; 
Anchoraae AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al36 

leasecontactsl.xls 

I "q reet -.-.. per 
or SqFt or 

Other Unit Expiration Options 

Units (Monthly) Space Tu._ Date Remainlna 
2200 1.6 Office 1/3112014 

3255 1.73.511214 Office 1/31/2014 

21266 1.72623897 Office 1/3112014 

3690 1.73511382 Office 1131/2014 

2298 1.24020BBB Office and 4/30/2016 
Other Types 
of Space 

1223 1.16696157 Offrce and 6/30/2013 
Other Types 
of Space 

Option 
Duratlo 

n 
5 One 

year 

5 One 
year 

5 Ona 
year 

5 One 
year 

30ne 
year 

00 

Contraclln 
g Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Kan 
Stewart 

Ken 
Stewart 

Reaion 
Anchorage 

.• 

Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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leasecontactsl.xls 

::>q roe1 l..OSt per 

or Sqft or OpOon 
Tenant Common Property Name & Other Unit ExplraOon Options Du ratio Contractln 

Lease Location • Name Address Lessor Name Units (Monthly) Space Tvoe Date Remaining n a Officer "~Ion 

2466 Anchorage Adm in 333 West Original Harrison Properties, 330 1.12487879 Storage 11/30/2017 0 Ken Anchorage 
7th Avenue Subdivision; 333 LLC Stewart 

West 7th Avenue, 
Suite 100; Lot 7A. 
Block 72; 
Anchorage, AK 
99501 

2466 Anchorage Adm in 333West Original Harrison Propertles, 8644 2.35099954 Office 11/30/2017 0 Ken Anchorage 
7th Avenue Subdivision; 333 LLC Stewart 

West 7th Avenue, 
Suite 100; Lot 7A, 
Block 72; 
Anchorage, AK 
99501 

2466 Anchorage Adm in 333West Original Harrison Properties, 1 2955.26 Leasehold 11/30/2017 0 0 Ken Anchorage 
7th Avenue Subdivision; 333 LLC lmprovemen Stewart 

West 7th Avenue, t Costs 
Suite 100; Lot 7 A, 
Block 72; 
Anchorage, AK 
99501 

2466 Anchorage Adm in 333West Origin al Harrison Properties, 5000 2.542226 Office 11/3012017 00 Ken Anchorage 
7th Avenue Subdivision; 333 LLC Stewart 

West 7th Avenue, 
Suite 100; Lot 7A, 
Block 72; 
Anchorage, AK 
99501 

• One~time payment; monthly rent and cost per unit cannot be calculated Page 9 of 228 
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Tenant Common Property Name & 
Lease Location • Name Addruss Lessor Name 

2468 Anchomge Nat Phnnps PhUllps Office Conoco Phillips 
Res Office Complex; 701 Alaska, Inc. 

Complex West 8th Avenue; 
Lot 1A, Block 81; 
Anchorage, AK 

2468 Anchorage Law: Phllllps Phillips Office Conoco Phillips 
CC&E Office Complex; 701 Alaska, Inc. 

0 Complex West 8th Avenue; 
Lot 1A, Block 81; 
Anchorage, AK 

2469 Anchorage Adm in Benson Benson OMV; North Star 1300, LLC 
OMV Comer of Benson 

Blvd & Spenard 

I Road; 1300 West 
Benson Boulevard; 
Anchorage, AK 

2469 Anchorage Admln Benson Benson OMV; North Star 1300, LLC 
OMV Corner of Benson 

Blvd & Spenard 
Road; 1300 West 
Benson Boulevard; 
Anchorage, AK 

2482 Anchorage Adm in Fifth Avenue Fifth Avenue 5th & 6th, LLC 
Building Building; 900 West 

Fifth Avenue; 
Block 55. Lot 1 A, 
Plat 79-259; 
Anchorage, AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

A 138 

lea!econtactsl.xls 

~q reet \..OSt per 
or SqFt or 

Other Unit 
Units (Monthly) 
3819 3.11965438 

22709 2.12895944 

44773 ·1.5126304 

44773 2.15840909 

14852 2.7142634 

Option 
Expiration OpUone Du ratio 

Space Tvoe Date Remainina n 
Office 3/3112016 2 Five 

years 

Office 3/3112016 2 Five 
years 

Lease Rent 5/3112016 1 Thme 
CrediUAbale years 
ment 

Office and 5/3112016 1 Three 
Other Types years 
of Space 

Office 12/3112016 1 Three 
years 

Contractin 
g Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Region 
A.ndlorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

2483 Anchorage Adm in Fifth Avenue Fifth Avenue 5th & 6th, LLC 
Building Building; 900 West 

Fifth Avenue; 
Block 55. Lot 1A. 
Plat 79-259; 
Anchorage, AK 

2498 Anchorage Correct Bayview Bayview Bayview Properties. 
Ion Commercial Commercial LLC 

Building Building; 619 East 
Ship Creek 
Avenue; AARC 
Anchorage 
Terminal Reserve; 
Anchorage, AK 

2498 Anchorage Enviro Ba}'view Bayview Bayview Properties. 
Con Commercial Commercial LLC 

Building Building: 619 East 
Ship Creek 
Avenue; AARC 
Anchorage 
Terminal Reserve; 
Anchorage. AK 

2498 Anchorage Govern Bayview Bayview Bayview Properties. 
or Commercial Commercial LLC 

Building Building; 619 East 
Ship Creek 
Avenue; A.ARC 
Anchorage 
Terminal Reserve; 
Anchorage, AK 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al39 

leasecontaml.xls 

.;:,q reet l,;OSt per 
or SqFI or 

Other Untt Expiration 
Units (Monthly) SpaceTvoe Oats 
20496 2.71418228 Office 12/3112016 

3529 1.6031227 Office 513112014 

' 

I 

9640 1.61467842 Office and 513112014 
Other Types 
of Space 

3217 1.37244949 Office 5131/2014 

Option 
Opdons Ou ratio 

Remaining n 
1 Three 

years 

3 One 
year 

2 One 
year 

3 One 
year 

Contractin 
g Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Region 
Anchorage 

Anchorage 

Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

2498 Anchorage Adm In Bayview Bayview Bayview Properties, 
Commercial Commercial LLC 
Building Building; 619 East 

Ship Creek 
Avenue; AARC 
Anchorage 
Terminal Reserve; 
Anchorage, AK 

2498 Anchorage Adm in Bayview Bayview Bayview Properties, 
Commercial Commerclal LLC 
Building Building; 619 East 

Ship Creek 
Avenue; AARC 
Anchorage 
Terminal Reserve; 
Anchorage, AK 

2498 Anchorage Admln Bayview Bayview Bayview Properties, 
Commercial Commercial LLC 
Building Building; 619 East 

Ship Creek 
Avenue: AARC 
Anchorage 
Terminal Reserve; 
Anchorage, AK 

2498 Anchorage Adm in Bayview Bayview Bayview Properties, 
Commercial Commercial LLC 
Building Building; 619 East 

Ship Creek 
Avenue: MRC 
Anchorage 
Terminal Reserve; 
Anchorage, AK 

•One-time payment; monthly rent and cost per unit cannot be calculated 

Al40 

leasecontactsl.xls 

I :sq •eet t;ost per 
or Sqft or 

Other Unit Expiration 
Units !Monthlvl Snace Tune Date 
616 1.75170455 Office 513112015 

2492 1.37345907 Office 513112015 

335 1.802 Office 513112015 

163 1.67110429 Office 513112015 

I 

Option 
Options DuratJo 

Remaining n 
2 One 

year 

2 One 
year 

2 One 
year 

I 
2 One 

year 

Contractln 
g Officer 

Ken 
Stewar1 

Ken 
Stewart 

Ken 
Stewar1 

Ken 
Stewart 

Real on 
Anchorage 

Anchorage 

Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

2498 Anchorage Admln Bayview Bayview Bayview Properties, 
Commercial Commercial LLC 
Building Building; 619 East 

Ship Creek 
Avenue;MRC 
Anchorage 
Terminal Reserve; 
Anchorage, AK 

2503 Anchorage Correct Town TownSquara Ounatashka 
Ion Square Plaza; 500 West Properties, Inc. 

Plaza 6th Avenue; Lot B, 
Block 70; 
Anchoreae, AK 

2505 Anchorage H&SS Frontier Frontier Building; 3601 C Stree~ LLC 
Building 36lh & c 

Subdivision - 3601 
C Street Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

2505 Anchorage H&SS FronUer Frontier Building; 3601 C Stree~ LLC 
BuDdlng 36lh & c 

SubdMsion - 3601 
C Street TractA2, 
Plat 82-335; 
Anchorage, AK 
99503 

2505 Anchorage H&SS Frontier Frontier Building; 3601 C Stree~ LLC 
Bullding 36th&C 

Subdivision • 3601 
C Street Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

• One--tlme payment; monthly rent and cost per unit cannot be calculated 

Al41 

leasecontact!l..xls 
"Cl feet ~ost per 

or SqFtor 
Other Unit Expiration 
Units !Monlhlvl SoaceTvoo Date 
12864 1.38945274 Office 513112015 

3206 1.575 Office 7/31/2017 

998 3.21472892 Office 6/30/2019 

56093 321473196 Office 6/30/2019 

1858 3.21473462 Office 6/3012019 

Option 
Options DuraUo 

Remain Ina n 
20ne 

year 

00 

00 

00 

00 

Contractln 
a Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Slewart 

Ken 
Stewart 

Ken 
Stewart 

Ron Ion 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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I 

Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

2505 Anchorage H&SS Frontier Frontier Building: 3601 C Street, LLC 
Building 36th & c 

Subdivision - 3601 
C Street, Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

2505 Anchorage Correct Frontier Frontier Building: 3601 C Street, LLC 
Ion Building 36th & c 

Subdivision - 3601 
C Street. Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

2505 Anchorage H&SS Frontier Frontier Building; 3601 c Street. LLC 
Building 36th &C 

Subdivision. 3601 

"00~-
C Street; Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

H&SS Frontier Frontier Building; 3601 C Street. LLC 
Building 36th&C 

Subdivision - 3601 
C Street; Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

2505 Anchorage H&SS Frontier Frontier Bulldlng; 3601 C Stree~ LLC 
Building 36th & c 

Subdivision - 3601 
C Street; Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

• One·time payment; monthly rent and cost per unit cannot be calculated 

Al42 

leasecontactsl.xls 

.,q •ee• \..O&l per 
or SqFt or 

Other Unit Expiration 
Units IMonthlvl Soacs Tvoe Date 
882 3.214n789 Office 6/3012019 

2064 3.21473837 Office 6130/2019 

20629 3.21473217 Office 6/30/2019 

4527 3.21473161 Office 6130/2019 

2053 3.21472966 Office 6/30/2019 

Option 
Options DuraUo 

Remalnlna n 
00 

00 

00 

0 0 

00 

Contractin 
a Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Region 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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leasecontactsl.xls 

;:,q reet i..;os1 per 
or SqFt or 

Tenant Common Property Name & Other Unit 
Lcnso Location s Name Address Lessor Name Units I Monthly) 

2505 Anchorage H&SS Frontier Frontier Building; 3601 C Stree~ LLC 1848 3.21472944 
Building 36th & c 

Subdivision - 3601 
c Street Tract A2, 
Plat 82·335; 
Anchorage, AK 
99503 

2505 Anchorage H&SS Frontier Frontier Building; 3601 C Slree~ LLC 6589 3.21473213 

I 
Building 36th & c 

Subdivision - 3601 
C Sueet Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

2505 Anchorage H&SS Frontier Frontier Building; 3601 C Street, LLC 6485 3.21473246 
Building 36th & c 

Subdivision - 3601 
C Sueet Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

2505 Anchorage H&SS Frontier Frontier Building; 3601 c Street, LLC 11824 3.2147319 

I Building 36th &C 
SubdMsion - 3601 
C Street Tract A2, 
Plat 82-335; 
Anchorage, AK 
99503 

2506 Anchorage H&SS Frontier Frontier Building; 3601 c Suee~ LLC 9978 3.21473241 
Building 36th&C 

Subdivision - 3601 
C Street; Traci A2., 
Plat 82-335; 
Anchorage, AK 
99503 

•One-time payment; monthly rent and cost per unit cannot be calculated 

Al43 

Option 
Expiration Options Ou ratio 

Space Tvne Date Remaining n 
Office 613012019 00 

Office 613012019 00 

Office 613012019 00 

Office 613012019 00 

Office 613012019 00 

Contractin 
g Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

I 

Rea Ion 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location s Name Address Lessor Name 

2508 Anchorage Labor; Alaska Alaska Legal S & K Properties 
Adm in Legel Center Center. 1016 West 

6th Avenue; Lot 
1C, Block 65; 
Anchorage, AK 

2525 Anchorage Nat Arctic Arctic Business Arctic Business Park 
Res Business Park; 510 West Ill 

Park 41 st Avenue • 
Suite 102, Unit H; 
Birch Knoll Tract 
1B; Anchorage, AK 

2528 Anchorage Govern 800 A Street BOO A Stree~ Lois Bth & A. LLC 
or 1 ,2,3,4,end 5, 

Bicek 105; BOO A 
Stree~ Anchorage 
AK 

2528 Anchorage Govern BOOA Street BOO A Street; Lois 8th & A, LLC 
or 1 ,2,3,4,end 5, 

Block 105; 800 A 
Street; Anchorage 
AK 

2535 Anchorage H&SS Revere Revere SpinvesL LLC 
Commercial Commercial 
Center Center; 

Independence 
Park Subdivision; 
9210 Vanguard 
Drive, Suite #102: 
Anchorage, AK 
99507 

• One·tlme payment; monthly rent and cost per unit cannot be calculated 

Al44 

leasecontactsl.xls 

i~q:reet Goa1 per 
SqFI or 

Other Unit Expiration 
Units IMonthlvl Soace T11rvo Date 
16928 2.22299976 Office 713112017 

1835 1.39295913 Office and 4/30/2014 
Other Types 
of Space 

752 1.8524867 Office 9130/2013 

6794 1.65004121 Office 9130/2013 

5361 1.828241 Office and 10131/20131 
Other Types 
of Space 

Option 
Options Du ratio 

Remaining n 
5 One 

yeaI 

00 

00 

00 

0 0 

ContractJn 
gOfficer 

Ken 
Stewan 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Rea Ion 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease LocaUon s Name Address Lessor Name 

2537 Anchorage Envlro Dimond Dimond lndustrtat King Street Rentals 
Con Industrial Center: 7720 King 

Center Street Lot 5, Block 
5, Plat No. 80-49; 
Anchorage, AK 

2560 Anchorage Govern RAM RAM Building; Michael Investments, 
or Building 2525Gambell LLC 

Street. Lot 28A, 
Block 4, Lampen 
Subdivision: 
Anchoraae. AK 

2562 Anchorage I M&VA Dimond Dimond Center. Dimond Center, LLC 
Center BOO East Dimond 

Boulevard, Suite 3-
229; Loi 30, Block 
2; Anchorage, AK 

257B Anchorage E&ED Dimond Dimond Center; Dimond Center 
Center Dimond Industrial Holdings, LLC 

Subdivision; BOO E. 
Dimond East 
Boulevard, STE 
#200; Anchorage, 
AK 

257B Anchorage E&ED Dimond Dimond Center; Dimond Center 
Center Dimond Industrial Holdings, LLC 

Subdivision; BOO E. 
Dimond East 
Boulevard, STE 
#200; Anchorage, 
AK 

• One·time payment; monthly rent and cost per unit cannot be calculated 

Al45 

leasecontactsl.xls 

I "q , ••• t,;OSt per 
or Sqftor 

Other Unit Expiration 
Units (Monthly) Space Type Date 
5324 0.46494741 Office and 1/31/2014 

Other Types 
of Space 

9044 1.43110349 Off!CO 413012014 

1035 2.066376B1 Office 12/3112013 

400 1.031525 Storage 5131/2014 

5170 1.237B4333 Office 513112014 

I 

Option 
Option& Du ratio 

Remaining n 
00 

1 One 
year 

00 

4 One 
year 

4 One 
year 

Contractln 
g Officer 

Ken 
Stewart 

Ken 
Slewan 

Ken 
Stewart 

Ken 
Stewan 

Ken 
Stewan 

Region 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location 6 Name Address Lessor Name 

2587 Anchorage H&SS McKay McKay Annex • JBG Memorial, LLC 
Annex McKay 

SubdMsion; 323 E. 
4th Avenue; Lot 
A1; Anchorage. AK 

2587 Anchorage H&SS McKay McKay Annex - JBG Memorial, LLC 
Annex McKay 

SubdMsion; 323 E. 
4th Avenue; Loi 
A1; Anchorage. AK 

2599 Anchorage Correct Transit Transit Center: Anchorage Community 
ion Center 630 G Stree~ Development Authority 

Anchorage, AK 
99501 

2603 Anchorage Correct Transit Transit Center. Anchorage Community 
ion Center- Municipality De...elopment Authority 

Municipality Parking Garage; 
Parking 6th & H Street 
Garage Parking Garage; 

700 West 6th 
Avenue: 
AnchoraQe AK 

2608 Anchorage H&SS Mt. McKinley Mt. McKinley WBC Real Estate 
Professional Professional Investment Fund #1, 

I Building Buildlng: 733 West LLC 
4th Avenue, Suite 
#300; Lot 9, Block 
28: Anchorage, AK 
99501 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Ai46 

leasecontactsl.xls 

: '>q ree1 l.o0&1 per 

I or SqFt or 
Other Unit Expiration 

Units (Monthlvl SpaceTvoe Date 
1 33649 Leasehold 2128/2023 

lmproYemen 
t Costs 

I 

45168 1.70168836 Office 212812023 

2205 2.19 Office 21712017 

13 103.646154 Parking 913012017 

2699 2.67928941 Office and 1213112014 
Other Types 
of Space 

Option 
Options Ouratio 

Remain Ina n 
00 

3 Five 
years 

2 Five 
years 

0 0 

4 One 
year 

Contractln I 
a Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Region 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location s Name Address Lessor Name 

2608 Anchorage H&SS ML McKinley ML McKinley WBC Real Estate 
Professional Profess tonal Investment Fund #1, 
Building Building; 733 West LLC 

4th Avenue, Suite 
#300: Lot 9, Block 
28: Anchorage, AK 
99501 

2617 Anchorage M&VA 4600 Oebarr 4600 Debarr Road 4600 Oebarr Road, 
Road Building: Russian LLC 
Building Jack Commons 

Subdvn, Tract C; 
4600 Debarr Road, 
Suite #300; 
Anchorage, AK 
99508 

2617 Anchorage Labor 4600 Debarr 4600 Debarr Road 4600 Debarr Road, 
Road Building; Russian LLC 
Building Jack Commons 

Subdvn, Tract C; 
4600 Debarr Road, 
Suite #300: 
Anchorage, AK 
99508 

2617 Anchorage I M&VA 4600 Debarr 4600 Debarr Road 4600 Debarr Road, 
Road Building; Russian LLC 
Building Jack Commons 

Subdvn, Tract C; 
4600 Debarr Road, 
Suite#300; 
Anchorage, AK 
99508 

• One·time payment; monthty rent and cost per unit cannot be calculated 

Al47 

leasecontactsl.xls 

I ~q reel .... ost per 

I or SqFt or 
Other Unit Expiration 
Units (Monthly) SpaceTvoe Date 

1 1579.2 Leasehold 12f.l112013 
lmprovemen 
t Costs 

1458 2.7 Office 613012019 

1 4744.4 Leasehold 613012019 
lmprovemen 
t Costs 

1 750.33 Leasehold 6/3012019 
lmprovemen 
t Costs 

I 

Option 
Options Ouratlo 

Remaining n 
00 

10 One 
year 

DO 

00 

Contractfn 
gOfficer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Region 
Anchorage 

Anchorage 

Anchorage 

I Anchorage 

I 
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' ,. 

Tenant Common Property Name & 
Lease Location 8 Name Address Lessor Name 

2617 Anchorage Labor 4600 Debarr 4600 Debarr Road 4600 Debarr Road, 

I 
Road Building; Russian LLC 
Building Jack Commons 

Subdvn, Tract C; 
4600 Debarr Road, 
Suite#300; 
Anchorage, AK 
99508 

2620 Anchorage Pub Tudor Tudor Municipal Anchorage, 
Safety Munlcipal Campus Municipality of 

campus Subdivision; 
Subdivision Anchorage, AK 

gg51g 
2632 Anchorage I H&SS: 920 East Unknown; 920 Alaska Railroad 

I Correct Whitney East Whitney Corporation 

I ion Road Road; Anchorage. 

I 
AK 99501 

I 
2636 Anchorage ! E&ED Mountain Mountain View Anchorage Community 

I View Commerce Center. Land Trust 
Commerce 161 South Klevin 
Center StreeL Suite #102; 

Anchorage, AK 
99508 

2636 Anchorage E&ED Mountain Mountain View Anchorage Community 
View Commerce Center. Land Trust 
Commerce 161 South Klevin 
Center Street, Suite #102; 

Anchorage, AK 
99508 

• One-time payment; monthly rent and cost per unit cannot be calculated 

Al48 

fea3econtarul.1els 

Oiq .... 1,,;os1 per 
or SqFI or 

Other Unit Expiration 
Units !Monlhlvl Soaco Tvoe Date 
9350 2.70204064 Office 6/3012019 

691732 0.00000012 Ground 2/2812059 

7200 1.01388889 Storage 1113012013 

3549 1.34081995 Office 413012015 

1 4604.96 Leasehold 4/3012015 
lmprovemen 
t Costs 

Option 
Options Du ratio 

RemainlnQ n 
10 One 

year 

1 25 year.1 

00 

I 
50ne 

year 

0 0 

Contractln 
A Officer 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Ken 
Stewart 

Region 
Anchorage 

Anchorage 

Anchorage 

Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

2637 Anchorage Pub Regional Regional Fire Anchorage, 
Safety Fire Training Training Center; Munlclpellly of 

Center 1140 Airport 
Heights; 
Anchorage, AK 
991i08 

2641 Anchorage H&SS Anchorage Aru:horage Anchorage Business 
Business Business Perl< ; Center, LLC 
Parl< 4501 Buslnes Park 

Blvd, Ste 24; Bldg 
L, Lots 4 & 5, Blk 1 
& Lota. Blk2; 
Anchorage, AK II 
Anchorage 
Business Park; 
4601 Business 
Perl< Boulevard; 
Building K, Suite K· 
10&K-42; 
Anchorage, AK II 
Anchorage 
Business Park; 
4701 Busl 

•One-time payment; monthly rent and cost per unit cannot be calculated 

Al49 

lea5tt00tactsl.xls 

I "q ... , ~OSI per 
or SqFI or 

Other Unit Explrailon 
Unit& (Monthlvl Space Type Date 
400 3.75 Office 913012015 

6079 1.9 Office 7131/2018 

Option 
Options Ou ratio 

Remalnina n 
1 Five 

years 

4 One 
year 

ContracUn 
g Officer 

Ken 
Stewart 

Ken 
Stewart 

Reaion 
Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

2641 Anchorage H&SS Anchorage Anchorage Anchorage Business 
Business Business Park ; Center, LLC 
Park 4501 Buslnes Park 

Blvd, Ste 24; Bldg 
L, Lots4 & 5, Blk 1 
& Lot 6, Blk 2; 
Anchorage, AK II 
Anchorage 
Business Park; 
4601 Business 
Park Boulevard; 
Building K, Suite K-
10 & K-42; 
Anchorage, AK II 
Anchorage 
Business Park; 
4701 Busi 

2641 Anchorage H&SS Anchorage Anchorage Anchorage Business 
Business Business Park ; Center, LLC 
Park 4501 Busines Park 

Blvd, Ste 24; Bldg 
L, Lots4 & 5, Blk 1 
& Lot 6, Blk 2; 
Anchorage, AK 11 
Anchorage 
Business Park; 
4601 Business 
Park Boulevard; 
Building K, Suite K-
10&K-42; 
Anchorage, AK II 

I 

Anchorage 
Business Park; 
4701 Busi 

• One-time payment; monthly rent and cost per unit cannot be calculated 

AISO 

leasecontactsl.xls 

I "<I tact \;OSI per 
or Sqft or 

Other Unit Expiration 
Units I Month Iv\ Snace y ....... Data 

1 10727.56 Leasehold 212912016 
lmprovemen 
t Costs 

15531 1.9 Office 212912016 

I I 

I 
Option 

Options Duratlo 
Remain Ina n 

00 

5 One 
year 

Contractln 
q Officer 

Ken 
Stewart 

Ken 
Slewart 

Rooion 
Anchorage 

Anchorage 
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Tenant Common Property Name & 
Lease Location • Name Address Lessor Name 

2641 Anchorage H&SS Anchorage Anchorage Anchorage Business 
Business Business Park ; Center, LLC 
Park 4501 Busines Park 

Blvd. Ste 24; Bldg 
L, Lots 4 & 5. Blk 1 
& Lot6, Bil< 2; 
Anchorage, AK II 
Anchorage 
Business Perk; 
4601 Business 
Park Boulevard; 
Building K. Suite K-
10&K-42; 
Anchorage, AK II 
Anchorage 
Business Park; 
4701 Busl 

2641 Anchorage Transp Anchorage Anchorage Anchorage Business 
&PF Business Business Park ; Center. LLC 

Park 4501 Busines Park 
Blvd, Ste 24; Bldg 
L. Lots 4 & 5, Blk 1 
& Lot 6, Blk 2; 
Anchorage, AK II 
Anchorage 
Business Park; 
4601 Business 
Park Boulevard: 
Building K. Suite K-
10&K-42: 
Anchorage, AK II 
Anchorage 
Business Park; 
4701 Busl 

• One·time payment; monthly rent and cost per unit cannot be calculated 

Al51 

leasecontactsl.xls 

I liq eeet cost per 
or SqFt or 

Other Unit Expiration 
Units IMonthlvl Snace T•ne Date 
2148 1.9 Office 212912016 

870 1.98102299 Office 212912016 

OpUon 
OpUons Duratio 

Remaining n 
5 One 

year 

5 One 
year 

Contractln 
a Officer 

Ken 
Stewart 

Ken 
Stewart 

Ren ion 
I Anchorage 

I 

I 
I 
Anchorage 
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leasecontactsl.xls 

tiq •••• (.;OSI per I or SqFt or Option 
Tenant Common Property Namo & Other Unit ExplraUon Options Du ratio Contractln 

Lease Location • Na mo Address Lessor Name Unit& IMonthlvl SpaeeT•~ Date Remalnina n g Officer Rsalon 
2653 Anchorage CC&E Tonslna Tonslna Griffin, Sue c/o 3545 1.55 Office 10/3112013 1 One Ken Anchorage 

D Subdivision SubdMslon; Lot 2 Tammy Krous year Stewart 
Wood Subdlv & 
lot 3 Sunbeam 
Subdlv; 903W 
Northern Lights: 
Anchorage, AK 
99503 

2660 Anchorage Envlro East East Dimond GTK Commmerclal 15075 0.72898574 Office and 5131/2020 3 One Ken Anchorage 
Con Dimond Center, 2241 RealEstate,LLC OlherTypes year Slewart 

Center Cinnabar Loop; of Space 
Block 2, lol 17; 
Anchorage, AK 
99507 

26601Anchorage Enviro East East Dimond GTK Commmercial 1 3459.14 Leasehold 5131/2020 00 Ken Anchorage 
Con Dimond Center, 2241 Real Estate, LLC lmprovemen Stewart 

I Center Cinnabar Loop: l Costs 

I I 
Block 2, Lot 17; 
Anchorage, AK 
99507 

A152 LAA_000152 
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From: 
Sent: 
To: 

Mike Hawker <mhawker@gci.net> 
Thursday, August OB, 2013 5:01 PM 
Mark Pfeffer 

Subject: Re: Comments on Extension of Lease Amendment #3 

Yep.M 

On Aug 8, 2013, at 4:43 PM, Mark Pfeffer <MPfeffer@PfefferDevelopment.com> wrote: 

Well. Here we gol 

I'll dig into this. Once I've identified All of the math errors and bad assumptions ill get with Do. 
At AHFC and see if be agrees. if he does~y can 11roducethe memo that settles u11 the issues) 

Jeeez! & double Jeez! 

Sent from my iPhone 

On Aug 8, 2013, at 2:27 PM, "Mike Hawker" <mhawker@gci.net> wrote: 

Begin forwarded message: 

(From:) "Rep. Mike Hawker"@Rep.Mike.Hawker@akleg.gov8 
Date: August 8, 2013, 2:22:05 PM AKDT 
(To:) Hawker Michael~mhawker@gci net.8 
Subject: Fwd: Comments on Extension of Lease Amendment 
#3 

Begin forwd.fded message: 

From: "Pamela Vami" <Pamela.Varni@akleg.goy> 
To: "Rep. Mike Hawker" 
<Rep.Mike Hawker@.akleg.gov> 
Cc: "Juli Lucky" <Juli.Lucky@akleg.gov> 
Subject: Comments on Extension of Lease 
Amendment #3 

Dear Mike - as you requested, attached are my 
comments on the Extension of Lease and Lease 
Amendment No. 3 with some additional 
documentation. 

You migbt n·ot want to change anything but I 

716-002173 
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wanted to show you some comparisons and some of 
my concerns. 

Pam 

Pam Varni, Executive Director 
Legislative Affairs Agency 
State Capitol, Room 3 
Juneau, AK: 99801-1182 
Main line (907) 465-3800 
Direct line (907) 465-6622 
Cell phone (907) 209-1942 

<Extension of Lease Comments.docx> 

<Research Report - I pg comparison.pd£> 

<Chart of Executive Branch Anchorage Leases.pd£> 

2 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Mark Ph!ffer 
Friday, August 09, 2013 1:36 PM 
Mike Hawker 
response 
rn_~_l3 resf_!onse document draftdocx.trtml) 

I ran out of time but this is a draft and you can see where its heading. 

I'm a little bit pissed off that I am having to spend several hours responding to a work product that Is frankly "GARBAGE" 

(When faced with a credible well thought out 11ro11osalthattanliefilctUalJYdocumented bYthe exQerts (ours)~FilCfi) 
(She is incaQalile of comQrehending. Pam is reverting to her hold "smoke and mirror" ways. None of the numbers on thm 
(!;.Q!!!Q~rable p_Loposal sheet make any_s~11s_g_to 1T1e.l 

I can't find my version of the Pam produced "comparable• document that I gave you at our first meeting in January. Do 
you still have that? See how the amounts on that sheet tally with the new comparable sheet. 

(More to follOWl 

MOtK~ P{effer 

PFEFFER DEVELOPMENT, LLC 
.::2:. G Street, Suite 210 I Anchoraee. Alasl:a 99501 
p 907 646 4644 I f 907 .6.<;6.46SS : 

Cell Phone 
907 317 5030 

716-002241 
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From: 
Sent: 
To: 
Subject: 

HI Mark, 

MHawker <mhawker@gci.net> 
Sunday, August 25, 2013 7:48 AM 
Marie Pfeffer 
did not get the revised schedule 

I received the new schematic presentation, but did not receive a copy of the revised project schedule we discussed on 
the phone. 

If you can forward it, I will be really happy to give it a look see. 

Again, magnificent presentation on Friday ...... (I don't see anv!hing that Pam or Gardner can do now to derail this .... Not) 
(that they will not tQ') 

Best, 

Mike 

716-002296 
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From: 
Sent: 
To: 
Subject: 

Got It. Thanks. 

!Reg. MikeJ:l~ < Rep.Mlke.Hawker@akleg.gov> 
Friday, September 06, 2013 11:40 AM 
Mark Pfeffer 
Re: UO Lease Extension and Amendment v. 09/04/2013 

On Sep 6, 2013, at 11:18 AM,("Mark pf(!ffei)' <MPfeffer@PfefferOevelopment.com> wrote: 

>.Standby on this Mike. I'm working it) 
> 
> Mark Pfeffer 
> 
> PFEFFER DEVELOPMENT, LLC 
> 425 G Street, Suite 210 I Anchorage, Alaska 99S01 p 907 646 4644 
> f907.646.46ss I 
> 
>Cell Phone 
> 907 317 S030 
> 
> 
>-Original Message--
> From: Rep. Mike Hawker [mailto:Rep.Mike.Hawker@akleg.gov) 
>Sent: Friday, September 06, 2013 9:S4 AM 
>To: 'Donald W. McClintock' (dwm@anchorlaw.com); Mark Pfeffer; 
> mbuller@ahfc.us 
>Subject: FW: LIO Lease Extension and Amendment v. 09/04/2013 
> 
->,~f:!~_o-_w-__ -a-re_w_e_d~o~ln_g_w~lth~G~a-r~d~n-e~ri'~Th~ls_n_o_t_e_m_a_d_"e_m_e_w_o_r_N._a~b~it.~Do~-w-e_n_e_e~d to 11lananothersitd9W07) 

> 
>Mike 
> 
> 
> 
>-Original Message--
> From: Nola Cedergreen [mallto:ncedergr@ahfc.us) 
> Sent: Wednesday, September 04, 2013 2:44 PM 
>To: LAA Legal; Rep. Mike Hawker; Pamela Varnl; dwm@anchorlaw.com 
>Subject: RE: LIO Lease Extension and Amendment v. 09/04/2013 
> 
> Sounds like a plan. I will keep my schedule open. 
> 
> 
>Sent from my Verizon Wireless 4G LTE Smartphone 
> 
> 
> 
> --Original message --
> From: LAA Legal <LAA.Legal@akleg.gov> 

1 
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>Date: 09/04/2013 1:47 PM (GMT-08:00) 
>To: Nola Cedergreen <ncedergr@ahfc.us>,"Rep. Mike Hawker" 
> <Rep.Mlke.Hawker@akleg.gov>,Pamela Vami 
><Pamela. Varnl@akleg.goV>,dwm@anchorlaw.com 
>Subject: RE: LIO lease Extension and Amendment v. 09/04/2013 
> 
> 
>Nola, 
>Thanks for your drafting work. I understand that you have, in your most recent draft, made some changes and not 
others. I will leave it to the client to make a decision on how to move forward on your recommendations in your current 
draft. However, section 1.l(b) and section 36 require, in my view, a conversation by short teleconference. 
> 
>If Exhibits A and B will be ready soon, I suggest that when the drafts are available we have another teleconference to 
address them and secs. 1.l(b) and 36. The last call was productive and efficient. I wlll hold my comments on new drafts 
until then, If this suggested process is acceptable to Representative Hawker. 
>Doug Gardner, Director 
> LAA Legal Services 
> 
>Sent by: 
> MaryEllen Duffy 
> Special Assistant 
> LAA Legal Services 
> 907-465-66Sl direct 
> 907-46S-2029 fax 
> MaryEllen.Duffy@akleg.gov 
> 
> 
> 
> 
>Warning: This message and any attachments to it are confidential. If you have received this message In error, please 
notify the sender by electronic mall and delete the message. If you are not the intended recipient of this message, you 
are hereby notified that disclosing, disseminating, or copying this message or any attachments to it Is prohibited. Thank 
you. 
> 
> 
> 
>--Original Message-
> From: Nola Cedergreen [mailto:ncedergr@ahfc.us) 
>Sent: Tuesday, September 03, 2013 7:37 PM 
>To: Rep. Mike Hawker; LAA Legal; Pamela Varni; dwrn@anchorlaw.com 
>Subject: LIO Lease Extension and Amendment v. 09/04/2013 
> 
> Please give this a test drive •.• 
> 
> Mr. McCllntock's latest draft was used as the base document which was revised slightly based upon a review of my 
handwritten notes from our teleconference, the detailed notes provided by Representative Hawker's office, and the 
September 3rd summary prepared by Doug Gardner. 
> 
>With the exception of the following reference in Doug's September 3rd document, I believe I have addressed most 
questions: "P. 11. Sec. 21: ••• after 'not the responsibility of Lessor' ••• that the dause ••. be included." I couldn't find "not 
the responsiblllty of Lessor" in Section 21. Please point me in the right direction. 
> 

2 
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• 

>The definition section has been expanded and requires some review to be certain the parties agree. The delay in 
performance section has hopefully been darified in a manner that will avoid confusion between the renovation to be 
accomplished prior to the Lessee's acceptance and occupancy of the Premises and any subsequent 
alteration/renovation projects that may come along after occupancy. Section 43 requires a careful read'. I believe I) 
!have guoted AS 36.30.083 (~)correctly but recommend a legal review of my war~) 
> 
>Attached Is a track changes comparison between Mr. McClintock's draft and the 9/4/13 version. I believe Doc Crouse 
and Mark Pfeffer are both working on the content of Exhibit "A" and Exhibit "8". 
> 
>Thanks for all of your help and feedback. 
> 
>The Information transmitted In this email and any attachments is intended only for the personal and confidential use 
of the Intended recipients. This message may be or may contain privileged and confidential communications. If you as 
the reader are not the Intended recipient, you are hereby notified that you have received this communication In error 
and that any retention, review, use, dissemination, distribution or copying of this communication or the information 
contained is strictly prohibited. The sender does not accept any responsibility for any loss, disruption or damage to your 
data or computer system that may occur while using data contained In, or transmitted with, this e-mail. If you have 
received this communication in error, please notify the sender immediately and delete the original message from your 
system. 
> .~-~~-;· ... ~~ 

• .-,..i:""' ::. r~ 

>The Information transmitted In this email and any attachments Is Intended only for the personal and confidential use 
of the intended recipients. This message may be or may contain privlleged and confidential communications. If you as 
the reader are not the Intended recipient, you are hereby notified that you have received this communication in error 
and that any retention, review, use, dissemination, distribution or copying of this communication or the Information 
contained is strictly prohibited. The sender does not accept any responslbillty for any loss, disruption or damage to your 
data or computer system that may occur while using data contained In, or transmitted with, this e-mall. If you have 
received this communication In error, please notify the sender immediately and delete the original message from your 
system. 
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From: 
Sent 
To: 
Cc: 
Subject 

Rep. Mike Hawker < Rep.Mike.Hawker@akleg.gov> 
Wednesday, September 11, 2013 6:01 AM 
Nola Cedergreen 
Mark Pfeffer; Mike Buller 
Re: Lease revisions. 

Thanks all for the extra hours( I a11ologfief0rtheobstructionlst on ll'.1Y.~l~oftlietableJ 

I will also review this first thing this morning. 

Mike, let me know where and when you want to meet with Mark on numbers. 

Mike 

On Sep 11, 2013, at S:27 AM, "Nola Cedergreen• <ncedernr@ahfc.us> wrote: 

>Looks great Good revisions/darlfication. 
> 
>~~~~~~~~~~~~~~~~~-
>From: Donald W. McClintock [dwm@anchorlaw.com) 
>Sent: Tuesday, September 10, 2013 7:48 PM 
>To: Nola Cedergreen; Reo.Mike.Hawker@akleg.gov: laa.legal@akleg.gov: Pamela.Varni@akleg.gov 
>Cc: mpfeffer@pfefferdevelopmentcom: Mike Buller; Heidi A. Wyckoff 
>Subject: RE: Lease revisions. 
> 
>Nola and Doug, 
> 
>Here are my tracked changes annotations to the lease on Nola's post teleconference version. I am available to talk 
tomorrow any time up to 4:15 when I have a court system conference. 
> 
>Doug, I tweaked the para. 36 language for consistency; please review it carefully. 
> 
>These changes have not been reviewed by Mark so I reserve the right to make additional changes per his review. 
> 
>I look forward to getting this wrapped up tomorrow and appreciate your attention. 
> 
>Don 
> 
>Donald W. McClintock 
>Ashburn & Mason, P.C. 
> 1227 W. 9th Ave. Ste. 200 
>Anchorage, AK 99501 
> (907) 276-4331 (voice) 
> (907) 277-8235 (fa•) 
> www.anchorlaw.com 
> This transmission is Intended only for the use of the Individual or entity to which it is addressed and may contain 
information that is privileged and confidential. If the reader of this message is not the intended recipient. you are hereby 
notified that any disclosure, distribution or copying of this information is strictly prohibited. If you have received this 
transmission in error, please notify us immediately by return e-mail and delete this message and destroy any printed 

716-001657 
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• 
copies. This communication is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521. Your 
cooperation is appreciated. 
> 
> 
> -Original Message-
>From: Nola Cedergreen !mailto:ncedernr@ahfc.us) 
>Sent: Tuesday, September 10, 2013 4:11 PM 
>To: Rep.Mlke.Hawker@akleg.gov: laa.lesal@akleg.gov: Pamela.Varnl@akleg.eov 
>Cc: Donald W. McCilntock; mpfeffer@pfefferdevelopment.com; Mike Buller 
>Subject: 
> 
> Here Is a version for Mr. McCllntock to work from. 
> 
>Representative Hawker/Pam: please see rough draft language for Section 3 ... does it accurately reflect your Intent? 
> 
> 
> 
>The Information transmitted In this email and any attachments Is Intended only for the personal and confidential use 
of the Intended recipients. This message may be or may contain privileged and confidential communications. If you as 
the reader are not the Intended recipient, you are hereby notified that you have received this communication In error 
and that any retention, review, use, dissemination, distribution or copylng of this communication or the Information 
contained Is strictly prohibited. The sender does not accept any responsibility for any loss, disruption or damage to your 
data or computer system that may occur while using data contained In, or transmitted with, this e-mail. If you have 
received this communication In error, please notify the sender immediately and delete the original message from your 
system. 
> 
>The Information transmitted in this email and any attachments Is Intended only for the personal and confldentlal use 
of the Intended recipients. This message may be or may contain privileged and confldential communications. If you as 
the reader are not the Intended recipient, you are hereby notified that you have received this communication in error 
and that any retention, review, use, dissemination, distribution or copying of this communication or the Information 
contained Is strictly prohibited. The sender does not accept any responsibility for any loss, disruption or damage to your 
data or computer system that may occur while using data contained in, or transmitted with, this e-mail. If you have 
received this communication In error, please notify the sender immediately and delete the original message from your 
system. 
> <ANC LIO Extension Version 09102013 post teleconf (00149979-2).docx> 
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• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN- l 5-05969 Civil 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 

~~~~~~~~~-> 

[PROPOSED] ORDER GRANTING THE UNOPPOSED MOTION TO EXTEND 
FILING DEADLINE FOR 716 TO REPLY TO PLAINTIFF'S OPPOSITION TO 
716'S MOTION FOR RULING OF LAW PRECLUDING ALASKA BUILDING, 

INC.'S CLAIMS FOR QUI TAM AND PUNITIVE DAMAGES 

This Court, having reviewed 716 West Fourth Avenue LLC's Unopposed Motion 

to Extend Filing Deadline for 716 to Reply to Plaintiffs Opposition to 716's Motion for 

Ruling of Law Precluding Plaintiffs Qui Tam and Punitive Damages, and being duly 

advised in the premises, enters the following ORDER: 

716 may file a reply by November 24, 2015. 

DATED this~ day of ~ , 2015. 

~ B. H~ rf: 

{I 0708-101-00305216; I ) 

HON. PATRICK J. McKAY 
Superior Court Judge 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile (g-u.S. Mail on the 20 day ofGeteber 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

\\,, ' A ' ~ I l J..t /1 ,ti--
By : ___ ~ __ UA.. __ vv_Q_V\.C_V\ __ 

Heidi Wyckoff 

N~ 

[PROPOSED) ORDER RE UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 716 TO REPLY TO PLAINTIFF'S 
OPPOSITION TO 716'S MOTION FOR RULING OF LAW PRECLUDING QUI TAM AND PUNITIVE DAMAGES CLAIM 

Alaska Building, Inc. vs. 716 West Fourth Avenue, llC, et. al. 3AN"l 5~05969Civil. 

(I 0708-1O1..00305216; I } 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA ;::::'CJ DISi i!Ci 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

7'il~ '''I'' ~I P" l _\.ii .. il\;..;;t..4 '1JJ:~ 

;-I \I• .. ' ------·----- --

) 
716 WEST FOURTH AVENUE LLC, and) 

Case No.: JAN-15-05969 CI 

LEGISLATIVE AFFAIRS AGENCY, ) 
Defendants. ) 

--~~~~~~~~~~~~) 
~ll\ 

NOTICE OF SUPPLEMENT A TI ON OF RECORD 
RE: PLAINTIFF'S MOTION TO COMPEL 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby supplements the record on Plaintiffs Motion to 

Compel. Plaintiffs Reply on the Motion included a letter to undersigned counsel, but 

the Reply was filed without allowing the undersigned the opportunity to respond to the 

letter. In the interest of providing the Court with a complete record, and to demonstrate 

that communications on certain issues are ongoing and do not necessarily merit Court 

attention, the undersigned respectfully provides the most recent installment in the 

relevant correspondence. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: [t,J((-f r By: 9~ -/TJ-efti-re_y_W ___ R_o_b-in_s_o_n _____ ~ 

Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile iJ U.S. Mail on the~ day of November, 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

NOTICE OF SUPPLEMENTATION OF THE RECORD RE: MOTION TO COMPEL 
Alaska Building, Inc. vs. 716 Wes/ Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
(I 0708-101-00305960; I } Page 2 of2 

001270



--

ASHBURN &.MASONP.c. 

LAWYERS 

MATTHEW T. FINDLEY • EVA R. GARDNER • REBECCA E. LIPSON • DONALD W. MCCLINTOCK 111 

jE.,k!Y W. Roa1NION • JACO& A. SONNEBORN • THOMAS V. WANG 

o• CouNSl!L JuuAN L. MASON 111 • A. W1LL1AM SA.UPI 

Via Electronic & US Mail: 

Jim Gottstein 
Alaska Building, Inc. 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

November 24, 2015 

Re: Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC 
3AN- l 5-05969CI 
Our File No.: 10708.101 

Dear Jim: 

This letter responds to yours of November 11, 2015, which requested additional 
discovery from 716. 

On September 3, 2015, 716 produced nearly 1,000 pages of documents in response 
to your first set of discovery requests. 716 later produced an additional 4,000+ pages of 
supplemental production. Given the volume of documents requested, our office had to 
send them out for professional processing. On October 22, 2015, you requested several 
allegedly missing attachments to the e-mails produced. On reviewing the production, we 
discovered that the outside processor had made some errors and had in fact failed to print 
some attachments. 716 promptly provided these attachments in additional supplemental 
responses. Several of the e-mails you mentioned did not actually have attachments, a fact 
we were careful to explain in our response. 

1227WEST 9TH AVENUE. SUITE 200. ANCHORAGE. AK 99501 • TEL 907.276.4331 '· FAX 907.277.8235 

{ 10708-101.00305017;1) 
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Jim Gottstein 
Page2 
November 24, 2015 

ASHBURN &lvlASC>Nr.c. 

Our office has thus gone to great lengths (and great expense) to ensure that all 
attachments to the e-mails were produced. You appear to accept this in your recent letter, 
which does not assert that we have omitted any documents that were actually attached to 
the e-mails produced. 

Instead, your letter demands an entirely new level of production: information and 
documents discussed in, but not attached to, e-mails produced. While 716 does not 
dispute your ability to pursue this information, we do object to your attempt to 
characterize it as within the scope of your original discovery request. Asking a witness to 
explain statements made in a letter is something that should be done through subsequent 
discovery requests or depositions. The mere fact that you have questions about 
documents produced in response to your original request does not make those questions 
part of the original request. 

For example, you have demanded additional information related to an e-mail dated 
September 13, 2013 from Mike Buller to Mark Pfeffer (Bates no. 716-2103). The e-mail, 
which was sent without any attachment, states "We have updated numbers from Tim and 
he will be available by phone." Your most recent letter accuses 7 I 6 of failing to produce 
the "updated numbers" referenced by Mr. Buller along with the e-mail. But this 
information was not attached to or included in the original e-mail; it is merely something 
that Mr. Buller referenced in an e-mail, which you are welcome to explore through 
additional discovery processes. 

Regarding the other e-mails you identify, we previously explained to you-after 
double- and triple-checking-that those e-mails had no attachments. To ensure there is no 
confusion, we have re-explained this below: 

• 716-2171: This e-mail correspondence references an "Exhibit C" as having 
been sent in a separate e-mail. You have demanded that 716 produce 
Exhibit C. 716 is not obligated to find documents within its production to 
satisfy your inquiries; it is your duty to review the discovery and form your 
own conclusions. However, our office was able to easily confirm that 
Exhibit C was in fact produced to you. As a courtesy we are providing 
information that will allow you to locate it. The document referenced was 
provided on October 28, 2015 in 716's Second Supplement to First 

(10708-101-00305017;1 J 
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Jim Gottstein 
Page 3 

ASHBU~&MASONr•c. 

November 24, 2015 

Requests for Production at Bates Nos. 716-006012 thru 716-006020. Again, 
we are providing this infonnation as a courtesy; we do not plan to conduct 
any additional searches of our production in response to your inquiries. 

• 716-2074 & 2075: This e-mail appears to have been sent from Mr. Pfeffer's 
iPad and the message-which recites a list of documents--does not 
indicate there were any attachments to it. 

• 716-2167: Again, this e-mail had no attachments; rather it appears to 
reference a communication Mr. Pfeffer had separately with Waronzof. If 
there is no such separate communication in the documents provided to you 
thus far, that means we do not have one to produce. 

• 716-2173: In this e-mail, Mr. Pfeffer referenced the hypothetical production 
of a memo. The memo was clearly not attached to his e-mail and it appears 
from the context that it was a document within AHFC's sole control, not 
716's. 716 is not under a duty to produce it in the context of your original 
discovery request. 

• 716-2292: In this e-mail, Mr. Pfeffer stated that he had attached certain 
documents and you have asked for the missing attachment. However, as 
we previously confirmed, the e-mail in fact had no attachments-Mr. 
Pfeffer did not include the referenced documents. The e-mail was produced 
as it was sent. 

• 716-2367: This an e-mail between Waronzof and AHFC on which Mr. 
Pfeffer was merely cc'd. It references a model "sent yesterday." We 
produced all responsive e-mails we were able to locate. If there is no e­
mail in the production from the previous day containing a model, that 
means we do not have one to produce. 

We hope these responses help you understand that we have met our duties of 
production with regard to these e-mails, and that your latest letter demands information 
that is beyond the scope of your original requests. Although discovery is ongoing, we 
have produced all e-mails currently known to be responsive to your requests. 

( l0708·l0l-003050l 7;l) 
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ASHBURN" &MASONr.c. 

As a final note, we were disappointed to see that you included your November 11 
letter in your most recent filing with the Court without waiting for our response. Your 
letter did not provide a deadline for our response and, as you are well aware, both Eva 
and I were out of the office the preceding week and facing several response deadlines 
upon our return. Had you communicated a deadline, we would have met it, and perhaps 
avoided the need to waste the Court's time with yet another minor collateral dispute. 

JWR:haw 
cc: Mark Pfeffer 

Dave DeRoberts 
Bob O'Neill 

{10708-101.()()305017;1) 

Sincerely, 

Jeffrey W. Robinson 
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ASHBURN.&_MASONP.c. 

LAWYERS 

MATTHEW T. f1NDLEY • EVA R. GARDNER. • REBECCA E. LIPSON • DONALD W, MCCLINTOCK 111 
jlFFREY W. ROBINSON • jAC08 A. SONNEBORN • THOMA.IV. WANG 

OF COUNSEL jULIAN l. MASON Ill • A. WIUIAM SAUPE 

Via Electronic & US Mail: 

Jim Gottstein 
Alaska Building, Inc. 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

November 24, 2015 

Re: Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC 
3AN-15-05969CI 
Our File No.: 10708.101 

Dear Jim: 

This letter responds to yours of November 11, 2015, which requested additional 
discovery from 716. 

On September 3, 2015, 716 produced nearly 1,000 pages of documents in response 
to your first set of discovery requests. 716 later produced an additional 4,000+ pages of 
supplemental production. Given the volume of documents requested, our office had to 
send them out for professional processing. On October 22, 2015, you requested several 
allegedly missing attachments to the e-mails produced. On reviewing the production, we 
discovered that the outside processor had made some errors and had in fact failed to print 
some attachments. 716 promptly provided these attachments in additional supplemental 
responses. Several of the e-mails you mentioned did not actually have attachments, a fact 
we were careful to explain in our response. 

1227WEST 9THAVENUE, SUITE 200, ANCHORAGE, AK 99501 • TEL 907.276.4331 "' FAX 907.277.8235 
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ASHBURN &_MASONr.c. 

Our office has thus gone to great lengths (and great expense) to ensure that all 
attachments to the e-mails were produced. You appear to accept this in your recent letter, 
which does not assert that we have omitted any documents that were actually attached to 
the e-mails produced. 

Instead, your letter demands an entirely new level of production: information and 
documents discussed in, but not attached to, e-mails produced. While 716 does not 
dispute your ability to pursue this information, we do object to your attempt to 
characterize it as within the scope of your original discovery request. Asking a witness to 
explain statements made in a letter is something that should be done through subsequent 
discovery requests or depositions. The mere fact that you have questions about 
documents produced in response to your original request does not make those questions 
part of the original request. 

For example, you have demanded additional information related to an e-mail dated 
September 13, 2013 from Mike Buller to Mark Pfeffer (Bates no. 716-2103). The e-mail, 
which was sent without any attachment, states "We have updated numbers from Tim and 
he will be available by phone." Your most recent letter accuses 716 of failing to produce 
the "updated numbers" referenced by Mr. Buller along with the e-mail. But this 
information was not attached to or included in the original e-mail; it is merely something 
that Mr. Buller referenced in an e-mail, which you are welcome to explore through 
additional discovery processes. 

Regarding the other e-mails you identify, we previously explained to you-after 
double- and triple-checking-that those e-mails had no attachments. To ensure there is no 
confusion, we have re-explained this below: 

• 716-2171: This e-mail correspondence references an "Exhibit C" as having 
been sent in a separate e-mail. You have demanded that 716 produce 
Exhibit C. 716 is not obligated to find documents within its production to 
satisfy your inquiries; it is your duty to review the discovery and form your 
own conclusions. However, our office was able to easily confirm that 
Exhibit C was in fact produced to you. As a courtesy we are providing 
information that will allow you to locate it. The document referenced was 
provided on October 28, 2015 in 716's Second Supplement to First 

( 10708-101-00305017;1} 
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November 24, 2015 

Requests for Production at Bates Nos. 716-006012 thru 716-006020. Again, 
we are providing this information as a courtesy; we do not plan to conduct 
any additional searches of our production in response to your inquiries. 

• 716-2074 & 2075: This e-mail appears to have been sent from Mr. Pfeffer's 
iPad and the message-which recites a list of documents-does not 
indicate there were any attachments to it. 

• 716-2167: Again, this e-mail had no attachments; rather it appears to 
reference a communication Mr. Pfeffer had separately with Waronzof. If 
there is no such separate communication in the documents provided to you 
thus far, that means we do not have one to produce. 

• 716-2173: In this e-mail, Mr. Pfeffer referenced the hypothetical production 
of a memo. The memo was clearly not attached to his e-mail and it appears 
from the context that it was a document within AHFC's sole control, not 
716's. 716 is not under a duty to produce it in the context of your original 
discovery request. 

• 716-2292: In this e-mail, Mr. Pfeffer stated that he had attached certain 
documents and you have asked for the missing attachment. However, as 
we previously confirmed, the e-mail in fact had no attachments-Mr. 
Pfeffer did not include the referenced documents. The e-mail was produced 
as it was sent. 

• 716-2367: This an e-mail between Waronzof and AHFC on which Mr. 
Pfeffer was merely cc'd. It references a model "sent yesterday." We 
produced all responsive e-mails we were able to locate. If there is no e­
mail in the production from the previous day containing a model, that 
means we do not have one to produce. 

We hope these responses help you understand that we have met our duties of 
production with regard to these e-mails, and that your latest letter demands information 
that is beyond the scope of your original requests. Although discovery is ongoing, we 
have produced all e-mails currently known to be responsive to your requests. 

I 101os-101-003oso11;1 J 
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ASHBURN &MASONr.c. 

As a final note, we were disappointed to see that you included your November 11 
letter in your most recent filing with the Court without waiting for our response. Your 
letter did not provide a deadline for our response and, as you are well aware, both Eva 
and I were out of the office the preceding week and facing several response deadlines 
upon our return. Had you communicated a deadline, we would have met it, and perhaps 
avoided the need to waste the Court's time with yet another minor collateral dispute. 

JWR:haw 
cc: Mark Pfeffer 

Dave DeRoberts 
Bob O'Neill 

(10708-101-00305017;1) 

Sincerely, 

ASHBURN & MASON, P.C. 

Jeffrey W. Robinson 
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IN THE SUPERIOR COURT FOR THE ST A T~;9.Fc~V:1{~~ 

THIRD JUDICIAL DISTRICT AT {\~G.IJ9~Q~; i,: J, ~ 

ALASKA BUILDING, INC., an Alaska ) llY:. ____ . __ ... 
corporation, ) i ~ ;:·. 1 ; v . : · · 

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

REPLY TO OPPOSITION TO MOTION FOR PROTECTIVE ORDER 

Defendant 716 West Fourth Avenue LLC ("716"), by and through counsel, files 

this reply to Alaska Building, Inc. 's ("ABI") Opposition to 7 l 6's Motion for Protective 

Order. 

In its opposition, ABI attempts to overcome 716's motion on multiple grounds, 

arguing that ABI has a "constitutionally protected right" to publish 716's documents, 

that 716 has failed to show "good cause" for its requested protective order, and that 

716's motion should be denied on a technicality. As explained below, none of these 

arguments should sway the Court's decision. U.S. Supreme Court precedent makes clear 

that ABI has no constitutional right to disseminate 716's documents; 716's motion 

shows ample good cause for a protective order; and ABI's own brief makes clear that 

the technical deficiency of which it complains was harmless. ABI also takes issue with 

716's request that ABI bear the cost of the extensive redactions that will be necessary if 

{ 10708-101-00302947;1} Page I of7 
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ABI continues to publish discovery online. This position ignores that redacting 

discovery documents to render them suitable for online publication will exponentially 

increase 716's discovery costs. It would be inequitable to place that additional burden 

on 716 solely because ABI has decided to exceed the normal bounds of discovery and 

publish the entirety of discovery online. 

I. The U.S. Supreme Court bas ruled that litigants do not have First 
Amendment right in traditionally private pretrial discovery processes and 
acknowledged the implicit harm in indiscriminate publication of discovery. 

ABI presents several cases that it asserts provide it an inviolable First 

Amendment right to use 716's discovery information in whatever way it chooses. But it 

disregards that the U.S. Supreme Court spoke clearly and unequivocally on this issue in 

Seattle Times Co. v. Rhinehart. 1 There, the Supreme Court considered a litigant making 

the same arguments ABI makes here: that restraining its use of information obtained 

through the discovery process would violate its rights under the First Amendment. The 

Supreme Court roundly rejected this position, holding: "A litigant has no First 

Amendment right of access to information made available only for purposes of trying 

his suit."2 Rather, litigants access that information only as "a matter of legislative 

grace."3 Therefore, "continued court control over the discovered information does not 

raise the same specter of government censorship that such control might suggest in 

I 467 U.S. 20, 30 (1984). 
2 Id. at 32. 

J Id. 

REPL y To OPPOSITION To MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
( 10708-101--00302947;1} 
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other situations."4 The Supreme Court went on to note that pretrial discovery processes 

are not "public components of a civil trial," but are generally "conducted in private as a 

matter of modem practice. "5 

The Supreme Court explained that discovery provides "an opportunity ... for 

litigants to obtain-incidentally or purposefully-information that not only is irrelevant 

but if publicly released could be damaging to reputation and privacy. "6 Thus, "the 

government clearly has a substantial interest in preventing this sort of abuse of its 

processes." 7 

Seattle Times is dispositive. ABI was permitted to obtain discovery from 716 by 

the Alaska Legislature's adoption of the discovery rules, for the express and sole 

purpose of furthering its litigation position. Its acquisition of 716 's documents does not 

give it the right to publish them indiscriminately or use them for any other purpose. 

The harm 716 suffers by having thousands of its internal e-mails published and 

searchable online was detailed in its original motion and is moreover obvious on its 

face. Indeed, in Seattle Times, the Supreme Court commented that the governmental 

interest in preventing abuse of the discovery process bears on good cause: "The 

prevention of the abuse that can attend the coerced production of information under a 

4 Id. 
5 Id. at 33. 
6 Id. at 35. 
7 Id. 

REPLY TO OPPOSITION TO MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{ 10708-101-00302947;1} 
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State's discovery rule 1s sufficient justification for the authorization of protective 

orders."8 

II. The omission of a separate certification was harmless, as ABI had made 
clear that it would not conform its behavior to 716's requests and any efforts 
to resolve the issue would have been futile. 

Although 716 filed its motion under Civil Rule 26(c), which provides that a 

motion for a protective order be accompanied by a certification from the movant, 716's 

motion is not a typical Rule 26(c) request. The rule contemplates a situation where a 

party is seeking to withhold production. Here, 716 has already made extensive 

production; it thus is not seeking a protective order in the classic sense of the term. 

Rather, 716 seeks a remedial order that will ensure that ABI uses information received 

in discovery appropriately. 

The purpose of the certification is to ensure that the parties have had an 

opportunity to confer and work things out between themselves before bringing a matter 

to the Court's attention. 716 acknowledges its oversight in failing to include such a 

certification but maintains that the omission was harmless: ABI's response makes clear 

that any such efforts would have been futile and would merely have increased the legal 

costs to both sides.9 716 seeks to preclude ABI from publishing all discovery on the 

internet; the "discovery order" proposed by ABI in its motion does not even address that 

8 id. at 35-36; cf id. at 27 (citing trial court's determination that restriction was necessary to 
avoid the "chilling effect" that dissemination would have on "a party's willingness to bring his case to 
court."). 

9 As noted in 7 I 6's original motion, opposing counsel has a history of improperly disseminating 
information. Mot. at 2 n.4. In addition, opposing counsel made clear at his deposition that he has strong, 
unshakeable opinions regarding his right to do so. 

REPLY TO OPPOSITION TO MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, llC, et. al. 3AN-15-05969Civil 
( I 0708-101..()030294 7; I ) 
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issue and even expressly excludes discovery that has already been produced, and ABI's 

brief makes clear that it finnly and zealously believes it has a constitutional right to do 

whatever it wants with material obtained through the discovery process. 

III. In the alternative, if ABI insists on publicly disseminating all of 716's 
internal documents, ABI should be forced to bear the cost of the redactions 
that are necessary to render the documents suitable for publication. 

In its motion, 716 requested in the alternative that if ABI is pennitted to continue 

publishing discovery online, 716 be pennitted an opportunity to redact sensitive 

infonnation at ABI' s expense. 716 provided un-redacted documents to ABI in discovery 

on the assumption that-as in every other case litigated in this state-the documents 

would be used by ABI and its counsel only for purposes of trial preparation; but if the 

documents are to be published and searchable on the Internet, 716 is entitled to redact 

infonnation typically kept private, such as individual e-mail addresses and any other 

personal infonnation contained in the thousands of pages produced. Since this redaction 

would be necessitated solely by ABl's insistence on publishing the documents, it is a 

cost that should be borne by ABI, not 716. 

REPL y To OPPOSITION To MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{I 0708-101--00302947; I) 
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CONCLUSION 

For the foregoing reasons, 716 respectfully requests that the Court grant its 

motion. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DA TED: _.:.i_l-_i_u ,_, _r - By:-...,,c.9_r,,r--_______ _ 
7
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

REPL y To OPPOSITION To MOTION FOR PROTECTIVE ORDER 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile t}(J U.S. Mail on the 20 day ofOstGboc 2015, on: 

\\Jt)J~ 
James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

W~·-h-~ 
By:_~-=--.;::::._--~--..>....1---=------

Heidi Wyckoff 

REPL y To OPPOSITION To MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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IN THE SUPERIOR coURT FOR THE sTATE oF ALAsi<fi.li\ 0 rns 1e1c:Y 
2iJl5 il!ffJ 24 PH 1,:? ~ 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
. ' . 

_ . .__. ,',1'. ! 

.~y· 

ALASKA BUILDING, INC., an Alaska ) ~:;,-i-1-f'Vi:1:~-

corporation, ) 
) 

Plaintiff, ) 
) 

VS. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

REPLY TO PLAINTIFF'S OPPOSITION TO 716 WEST FOURTH A VENUE, 
LLC'S MOTION FOR RULING OF LAW PRECLUDING ALASKA BUILDING, 

INC.'S CLAIMS FOR QUI TAM AND PUNITIVE DAMAGES 

Defendant 716 West Fourth Avenue LLC ("716"), by and through counsel, files 

this reply to Plaintiffs Opposition to 716's Motion for Ruling of Law Precluding 

Alaska Building, Inc.'s Claims for Qui Tam and Punitive Damages. For the reasons 

contained in this reply and in 716's original motion, this court should not award ABI qui 

tam or punitive damages as sought by Plaintiff under the facts alleged. 

I. No law supports ABI's lOo/o claim. 

This Court has previously held that ABI's 10% claim was inadequate to grant it 

interest-injury standing. 1 ABI acknowledges that there is no statutory or common law 

I 
See August 21, 2015 Order at 3, n 15. 
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authority to support such an award.2 Instead, it invites the Court to create a new 

remedy. In so doing, ABI asks the Court to override the Alaska Legislature's express 

abrogation of the public interest litigant exception to Civil Rule 82, and also asks this 

Court to ignore the Alaska Legislature's enactment of the Civil Rules governing the 

award of attorney's fees. 3 This request is both inappropriate and impossible, as the 

creation of such legislative remedies is beyond the power of this (or any) Court. 

The Agency, in its joinder of reply in support of 7 l 6's Motion for Ruling or Law 

Precluding ABI's Claims for Qui Tam damages, makes additional argument on this 

issue. 716 incorporates the Agency's arguments into this reply by reference. 

As there is no basis in law to award ABI the 10% damages it seeks, 716 urges the 

Court to dismiss that damage claim from the Second Amended Complaint. 

II. There Is Still No Basis for a Punitive Damages Award against 716. 

In its original motion, 716 pointed out that ABI's claims-as pied in its most 

recent (third) complaint-were inadequate to support a punitive damages award as a 

matter of law, as they did not include the requisite claim for compensatory damages and 

failed to allege any facts going to 716's conduct. Rather than respond meaningfully to 

these legal arguments, ABI merely asserted (incorrectly) that it had in fact asserted a 

2 
Under oath, Mr. Gottstein testified that although he hadn't seen any common law that would 

award a private plaintiff a I 0% savings claim to a private litigant, it was "possible" that he would "come 
up with some." See Mr. Gottstein's 10/16/J 5 deposition at 43: 13-18, attached as Exhibit A. 

3 
See AS 09.60.0\0(b).; See also Nautilus Marine Enters. v. Exxon Mobil, 332 P.3d 554, 559 

(Alaska 2014)(articulating that "The purpose of Rule 82 is to partially compensate a prevailing party for 
expenses incurred in winning a case.") ABI is not asking for an award under Civil Rule 82 as a 
prevailing party but seeks to have the court create a new substantive right not supported either by the 
Rule of Civil Procedure or legislative authorization. 

REPLY TO OPPOSITION TO MOTION FOR RULING OF LAW 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
( 10708-101-00303157;3} 
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compensatory damages claim, then devoted most of its opposition to a detailed 

discussion of discovery documents allegedly supporting its substantive legal claim 

regarding flaws in the procurement process. As 716 filed a motion for ruling of law 

based on ABI's pleading, ABI's extensive factual discussion should not technically be 

at issue; however, to ensure that the Court is presented with a complete record, 716 

responds to them below. 

A. ABl's Second Amended Complaint seeks only declaratory judgment, 
which cannot support punitive damages. 

Alaska law does not permit punitive damages in the absence of a compensatory 

damage award.4 In its original motion, 716 explained that ABI had failed to assert a 

viable claim for compensatory damages that could, in tum, support a punitive damages 

award. 5 ABI responded by asserting that it has brought a claim for compensatory 

damages on behalf of the State.6 But this assertion is incorrect: the Second Amended 

Complaint is devoid of any such claim. Rather, the Second Amended Complaint seeks 

only a declaratory judgment regarding the alleged invalidity of the Lease.7 

Indeed, even if ABI had pied a compensatory damages claim, it is not at all clear 

that citizen-taxpayer standing carries with it the ability to assert claims for monetary 

damage on behalf of a third party. Injunctive and declaratory relief are the more 

traditional remedies in a citizen-taxpayer suit. ABI has presented no authority that 

4 716's Motion at 3 and n.7. 
5 Id. at 3. 
6 Plaintiff's Opposition at 9. 
7 Plaintiff's Opposition at 2 (quoting Second Amended Complaint). 

REPLY TO OPPOSITION TO MOTION FOR RULING OF LAW 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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would support an attempt to seek damages on behalf of the State and this attempt in fact 

appears to be beyond the bounds of its citizen-taxpayer standing. 

Fundamentally, however, the problem is that ABI has pied no claim for 

compensatory damages. Declaratory judgment alone cannot support an award of 

punitive damages.8 Under Alaska law, ABI cannot sustain a claim for punitive 

damages, and that claim should be dismissed. 9 

B. Even if ABI had pied a compensatory damages claim, there would be no 
factual basis for a punitive damages claim. 

The Second Amended Complaint makes only a single allegation regarding 716' s 

conduct: it alleges that 716 entered into a lease ABI declares to be illegal. 7 l 6's 

original motion explained that this bare allegation is inadequate, as a matter of law, to 

support a claim for punitive damages. 10 In its opposition, ABI introduced evidence far 

beyond the four comers of its pleading to support an array of brand-new allegations: it 

now alleges that 716 acted "outrageously" through e-mail communications between the 

Lessor's representative and the Lessee's representative during lease negotiations. 

8 Although none of the three Complaints ABI has filed to date suggests that punitive damages 
should be awarded to the State, ABI now asserts that "since the conduct was against the state, [the state] 
should receive I 00% [of any punitive damages award], possibly subject to an award to Alaska Building, 
Inc. of I 0% of the savings achieved as a result of this litigation." See Opposition at 9. ABI asks for 
double the statutory amount that would be ordinarily paid to the state under AS 09.17.020 U) and 
ignores that fact that the state is barred from filing "or join[ing] a civil action to recover punitive 
damages. 

9 ABI grudgingly acknowledges that the Second Amended Complaint "could be more clear" 
and hints at an intention to amend the complaint yet again. See Opposition at 9, FN 11. As no motion to 
amend has been filed, this is not yet an issue; however, 716 notes that ABI has already amended the 
complaint three times. Each time, 716 has been forced to answer and engage in motion practice. ABI 
cannot endlessly use 7 I 6's attorneys to refine its pleading. Equity and due process demand that some 
limits be imposed. 

IO 7 I 6's Motion at 4-5. 

REPL y To OPPOSITION To MOTION FOR RULING OF LA w 
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Though these new allegations are nowhere to be found in the Second Amended 

Complaint and are thus beyond the scope of this motion, they are prejudicial enough-

and such gross mischaracterizations of reality-that 716 is compelled to respond to 

them. Through the course of discovery, 716 provided thousands of emails to ABI. The 

following will demonstrate that these communications were entirely ordinary in the 

context of negotiation between an existing landlord and tenant, that the negotiations 

were sanctioned and directed by the Legislative Council, that the actual lease was 

procured under a process that resulted from Legislative Council direction, and that the 

lease was the result of a legislative procurement rule process and in compliance with AS 

36.30.083. The mere fact that 716 participated in this process does not relieve ABI of 

its obligation to follow the basic requirements of pleading, nor does it nullify 716's due 

process right to a complaint that clearly states the factual basis of the claims. 

The LIO project came about after years of failed State efforts to locate other 

suitable space. It followed more than 13 separate unsuccessful public and competitive 

procurement initiatives by the State dating back to 2002, including: Requests for 

Proposals ("RFP"s) issued by the Agency in April 2002 and July 2003; Requests for 

Information ("RFI"s) issued in February 2006, March 2007, May 2009, June 2011, and 

May 2013; efforts to achieve "government-to-government" procurement of space in 

2008, 2009, and twice in 2011, and efforts to purchase the Unocal Building in April 

2010 and November, 2011. The original lease was originally competitively bid under 

RFP 391 and publicly issued on July 17, 2003. 716 had been the landlord of the LIO for 
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more than two decades, 11 with approximately 12 months remaining on the prior 10-year 

lease (set to expire May 31, 2014), by the time the Legislative Council approached 716 

to discuss the most recent lease extension of its space. 

716 presented three renewal options to the full Legislative Council in May of 

2013, each at different rent levels. The Council issued an RFI on May 14, 2013 to fully 

assess whether any other building (existing or new) would meet the State's 

requirements. 12 The RFI explicitly did not require the Agency to enter into a 

contractual relationship with any entity that responded to the RFI, not did it preclude the 

Agency from entering into contract with an entity that did not respond to the RFI. 13 

On June 7, 2013 the Legislative Council voted unanimously to authorize its 

Chairman and Chief Procurement Officer, Representative Mike Hawker, to negotiate 

material modifications to the lease, including renovation and retrofit of the expanded 

premises, with its existing Landlord, 716. 14 In compliance with Alaska Legislative 

Procurement Procedure 040(d), Rep. Hawker's provided a written determination setting 

forth in detail the Council's basis for authorizing the lease modifications, which 

11 Over the years, the lease was subject to prior extensions and numerous amendments. 
12 See 5114113 RFI attached as Exhibit B; Mr. Gottstein has testified that ABI was never 

interested in serving as Landlord for the LIO. 
13 See Exhibit Bat 3. 
14 See Procurement Officer's Findings under Legislative Procurement Procedure 040(d) 

attached as Exhibit C. 
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I 
included adding 712 West Fourth Avenue - property immediately adjacent to the 

existing leased premises at 716 West Fourth Avenue- to the premises. 15 

On the same date, in a separate unanimously-passed motion, the Council 

authorized the Alaska Housing Finance Corporation ("AHFC") to act as the Lessee's 

representative in negotiating the lease, and to assist in managing the Lessor's 

compliance with the terms and conditions of the proposed improvements. As the 

market rental value of the extension needed to be established "by a real estate broker's 

opinion of the rental value or by an appraisal of the rental value," pursuant to AS 

36.30.083(a), AHFC was tasked with the responsibility to review and approve the 

appraisal. AHFC did in fact review and approve Tim Lowe's September 18, 2013 

appraisal of the renovated premises, which included the parking garage. In compliance 

with the lease reporting requirements of AS 36.30.083(b ), on September 19, 2013, Pam 

Varni, Executive Director of the Agency, certified that the rent due under the lease 

would be I 0 percent below the market rental value of the real property as established by 

Mr. Lowe's appraisal and reviewed by AHFC. 16 In fact, Ms. Varni concluded that the 

15 
By adopting Amendment No. 12, subsection ( d) was added to Legislative Procurement 

Procedure 040, which provides: (d) a lease that was procured competitively may be materially modified 
by amendment, and the material modification of the lease does not require procurement of a new lease, 
if (I) the reasons for the modification are legitimate; the reasons for the modification were unforeseen 
when the lease was entered into; (3) it is not practicable to competitively procure a new lease; the 
modification is in the best interests of the agency or the committee; (5) the procurement officer makes a 
written determination that the items in paragraphs (1)-(4) exist, the determination details the reasons for 
concluding why the items exist, and the determination is attached to the amended lease; and (6) the use 
of this subsection is approved by the procurement officer, and in the case of an amendment for the lease 
of a legislative committee, by a majority of the committee members. 

16 See Lease Reporting Requirement Letter dated 9/19/13, attached as Exhibit D. 
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I 
annual rent payment exceeded the 10 percent reduction in market rental value 17

, and 

would save the Lessee $528,344 annually. 18 The parties executed the lease extension on 

September 19, 2013. 

ABI claims in its Opposition that the September certification was obtained only 

because Rep. Hawker and Mark Pfeffer of 716 "put pressure on" Ms. Vami and the 

Agency's lawyer, Doug Gardner, "to go along with the Project in spite of Ms. Vami's 

and Mr. Gardner's objections." 19 But ABI supports this claim only by cherry-picking 

evidence and presenting it without context. ABI relies on an email forwarded from Mr. 

Pfeffer to Rep. Hawker from June 20, 2013. This email came two weeks after the 

Legislative Council authorized Rep. Hawker to negotiate the lease extension with the 

Lessor and its representative, and contained 716's lawyers' dialogue concerning the 

pros and cons of the legal ways in which the extension could be achieved.20 

It was ultimately in the Agency's purview to decide how it wished to approve the 

extension; but as a co-negotiator of the deal, Mr. Pfeffer had a legitimate and reasonable 

interest in ensuring that Rep. Hawker had full information when making legal decisions 

that affected both parties to the extension. Not only would it be contrary to the June 7, 

2013 authorization for the parties to fail to negotiate the expansion and renovation 

17 The annual rental payment negotiated with 716 under the terms of the lease is 86.48% of the 
appraised value. 

18 See Exhibit D. 
19 Plaintiff's Opposition at I 0. 
20 See Lease Extension at I, attached as Exhibit E; See also Exhibit C at 2, authorizing the 

Chairman to negotiate amendments to the lease "by mutual agreement with the Lessor ... " 
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I 
project, it would be impractical-and hardly comport with good faith-for the Landlord 

to have no communication with the Tenant in discussing the financing, legality, and 

logistics of a project of this magnitude. Moreover, given the occupancy timeline 

required by the Tenant, it was not feasible for 716 to wait until all the ink had dried on 

the transaction before acting; accordingly, as the June 20 email indicates, 716 had to 

immediately begin making financial commitments to the LIO Project. For example, 716 

had to secure a construction loan, which involved ordering a bank appraisal.21 

Because of the necessity of making commitments prior to final execution of the 

lease extension, 716 bore a huge amount of risk in the transaction. Much of the risk was 

beyond 716's control: as noted above, the parties did not find out until September 18, 

2013, the day before the lease was signed, that Mr. Lowe's appraisal would support the 

economics of the deal. Had it come in over 10% above the market rental value, then 

716 would have borne a substantial financial loss because the parties would not have 

been able to extend the lease under AS 36.30.083. AHFC controlled the process 

because it ultimately had to review and validate Mr. Lowe's appraisal. 

716's interest in ensuring that the transaction was properly structured to comply 

with all applicable legal requirements was entirely ordinary, as that was one of the few 

risks 716 could affirmatively help mitigate by providing the expertise of its own 

attorneys. From June 7, 2013 through September 19, 2013, the common theme from 

716's lawyers and representatives was risk management. To ensure that the Agency 

21 See Plaintiff's Opposition, Exhibit 10, page 2 of2. 
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I 
considered all alternatives, 716 discussed that a full legislative bill authorizing the 

extension would provide more certainty and alleviate risk. Ultimately, the Agency 

decided to pursue the AS 36.30.083(a) extension approach, and that approach was 

validated by Mr. Lowe's professional conclusion of value. After the months of review 

the Agency had conducted, 716 did not question the legality of its chosen approach or 

Mr. Lowe's third-party vetted appraisal. 

Given this context, which was omitted from ABI's Opposition, it is disingenuous 

to suggest that Mr. Gardner or Ms. Vami were "pressured to go along by Mr. Pfeffer, 

aided and abetted by Representative Hawker."22 Ms. Vami raised some questions about 

the economics of the deal in early August 2013 as it related to comparable prospective 

Anchorage office buildings.23 But-as the Agency and Ms. Vami herself later 

concluded-her initial analysis was based on inaccurate information and thus missed 

the mark.24 At the end of the day, the statutory approach involved an assessment of 

monthly rental value, not an analysis of cost-per-square-foot as Ms. Vami had 

suggested; and the comparisons developed by Ms. Vami's analyst were neither current 

nor appropriate, especially considering that none of the "comparable" properties offered 

over 60,000 square feet with dedicated on-site parking, and that the conclusions of 

22 See Plaintiff's Opposition at 8 . 
23 See Plaintiff's Opposition, Exhibit 15 
24 Mr. Pfeffer referred to the comparable memo as "garbage" because the numbers did not make 

any sense given the scope of the Project discussed between the parties. See Plaintiff's Opposition, 
Exhibit 18. 
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I 
previous RFPs had deemed certain of the "comparable" properties unacceptable for 

legislative space. 

Fundamentally, there was no existing market space suitable to meet the 

Legislature's articulated needs other than what the proposal at issue offered. (The lease 

extension itself specifically incorporated this fact. 25
) The Legislative Council, at its sole 

discretion, elected to proceed with the scope of this project and declined to proceed with 

less costly options. As Rep. Hawker specifically noted for the record at the June 7, 

2013 Council meeting, the Council previously "sought other downtown Anchorage 

properties suitable to legislative function and found none, leaving the option of 

constructing a new building. Council has definitively said that a new state-owned 

building is not a desirable outcome, leading to the decision to improve the existing 

location."26 The Agency, with Ms. Vami's input, decided that it was in its best interest 

for its current landlord to remodel and expand the existing space. This was ultimately 

what was valued, in compliance with the Uniform Standards of Professional Appraisal 

Practice (USPAP) that govern the appraisal industry. 

ABI's argument is also misleading in that it suggests Ms. Vami and Mr. Gardner 

were opposed to the extension, when in fact they never ceased working on it or gave 

any indication that they found it problematic. Both individuals continued to negotiate 

25 
See Exhibit Eat I, "WHEREAS, the existing Premises are not adequate to meet the needs of 

the Lessee, and the Lessee requires up to approximately 64,000 gross square feet of office space and 
appropriate off-street parking spaces in order to adequately house the offices of the legislature and 
legislative staff and to properly accommodate the public." 

26 6/7/13 Council Meeting Minutes at 3.(emphasis supplied.) The Council Minutes are attached 
as Exhibit F. 
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I 
the terms of the lease extension on a near-daily basis from the time Ms. Vami issued her 

initial flawed memo on August 8, 2015 until the date the lease was executed on 

September 19, 2013. Ms. Vami's AS 36.30.083(b) cost saving calculation and report to 

the Legislative Budget and Audit Committee were incorporated into the lease as Exhibit 

D, and she signed the lease extension on behalf of the Agency the very next day. 

Neither Ms. Vami nor Mr. Gardner has ever asserted that they were pressured in any 

way to adopt the lease extension, and ABI has no evidence-and no right-to challenge 

their authorization to execute the lease on the Agency's behalf. 

ABI's attempt to dispute that the Lowe appraisal report establishes a cost savings 

of at least 10 percent below the market rental value of the property is simply wrong. 

ABI has not shown or alleged that Mr. Lowe was statutorily unqualified to give his 

opinion of the appraised rental value. ABI has not shown or alleged that AHFC failed 

in its obligation to review the negotiation process. Instead, ABI contends that the lease 

extension is not statutorily compliant because Larry Norene, a retired real estate broker 

whom ABI hired as part of this litigation, offered a differing opinion of the maximum 

allowable lease rate in a cursory 3-page affidavit that is, notably, not USPAP-compliant. 

ABI attempts to use this affidavit as a basis for the Court to declare that the lease is 

invalid, and award it punitive damages. 27 But a difference in appraisal conclusions is 

neither outrageous nor uncommon;28 nor does a later, different appraisal of value 

27 See Opposition at 2-3. 
28 If this were the case, nearly every litigated valuation dispute would end with one appraiser 

sanctioned for offering an outrageous opinion of value. 
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invalidate an earlier one as a good-faith basis for the Agency's conclusions. ABI fails 

to explain why Norene's non-USPAP-compliant, conclusory three-page affidavit should 

call into question 716's good-faith acceptance of the Lowe appraisal-which was 

moreover supported by third-party lender appraisers as a basis for extending financing. 29 

It merits mention that Mr. Lowe prepared a 96-page appraisal for AHFC, which 

was acting as the tenant's representative for the Council (and the Agency, as an 

administrative agent for the Council), and in doing so certified that the report conformed 

to USPAP standards. Mr. Lowe is a certified Member of the Appraisal Institute 

("MAI"), a fellow of the Royal Institution of Chartered Surveyors (FRI CS), and he has 

achieved the Counsel of Real Estate ("CRE") designation as an appraiser experienced in 

the valuation and evaluation of commercial properties. 30 

Yet in the world as pied by ABI's Second Amended Complaint, 716 engaged in 

outrageous conduct-and faces punitive damages liability-merely because it entered 

into the lease agreement. ABI does not argue that AHFC's conduct was outrageous or 

that it acted with reckless indifference in reviewing and approving the appraisal report. 

ABI also does not make these accusations against the Agency, which selected AHFC as 

the third party to review the appraisal. Nothing in Mr. Lowe's thorough appraisal 

29 
The appraisals submitted under seal demonstrate this. 

30 Mr. Lowe's appraisal included market data gathered from Per Bjorn Rolli, MAI of 
Reliant Advisors and Steve Carlson, MAI, both of Anchorage. Mr. Lowe's appraisal was 
further referenced in, and relied upon, in an appraisal prepared by Theodore Jensen, MAI for 
EverBank on December 12, 2014. See Page 5of12-5-14 Appraisal, attached as Exhibit G. 
716 requests that the Court put this document in the confidential portion of its file. The 
appraisal is 266 pages, 716 attaches page 5 which references the Lowe Appraisal. 
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report, or the subsequent execution of the lease, suggests any conduct committed by 716 

in the lease negotiation process that would rise to the level of circumstances that would 

make an AS 09 .17 .020(b) punitive damages award available to it should this case 

ultimately make its way to the fact finder. 31 

ABI's sole justification for its attempt to recover punitive damages from 716 

relies on its mischaracterization of emails exchanged during lease negotiations 

regarding the best way to structure the lease extension in compliance with applicable 

law. In the context of the execution of the lease, as described supra, this argument is 

hollow. Accordingly, the Court should preclude ABI from seeking a punitive damages 

award. 

DATED: 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: __ ---+-q--'l)/'-""-----------­
Jiifrey W. Robinson 
Alaska Bar No. 0805038 

31 The court will hear argument on December 16, 20 I 5, on why A Bi's case should be dismissed 
under the doctrine of !aches. 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically 0 messenger 0 
facsimile~- Mail on the 2lf day of November, 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 
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• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOLUME I on 10/16/2015 

1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE 

3 

4 ALASKA BUILDING, INC., an 
Alaska corporation, 

5 

6 

7 

Plaintiff, 

vs. 

CERTIFIED 
TRANSCRIPT 

716 WEST FOURTH AVENUE LLC, 
8, and LEGISLATIVE AFFAIRS 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

AGENCY, 

Defendants. 
~~---,--~__,.-----,.-=-----...,,....,,,.,,.-----,.-~/ 
Case No. 3AN-15-05969 CI 

DEPOSITION OF JAMES B. GOTTSTEIN 

VOLUME I 

Pages 1 - 58, inclusive 

Friday, October 16, 2015 
2:00 P.M. 

Taken by Counsel for 
Defendant 716 West Fourth Avenue LLC 

at 
ASHBURN &: MASON 

1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 

PACIFIC RIM REPORTING 
907-272-4383 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOLUME I on 10/16/2015 

• 
1 A-P-P-E-A-R-A-N-C-E-S 

2 
For Plaintiff: 

3 
James B. Gottstein 

4 LAW OFFZCES OF JAMES B. GOTTSTEZN 
406 G Street, Suite 206 

5 Anchorage, Alaska 99501 
907/274-7686 

6 

7 For Defendant 716 West Fourth Avenue LLC: 

8 Jeffrey w. Robinson 
Eva Gardner 

9 ASHBURN & MASON 
1227 West 9th Avenue, Suite 200 

10 Anchorage, Alaska 99501 
907/276-4331 

11 

12 For Defendant Legislative Affairs Agency: 

13 Kevin M. Cuddy 
STOEL RZVES 

14 510 L Street, Suite 500 
Anchorage, Alaska 99501 

15 907/277~1900 

16 
Court Reporter: 

17 
Gary Brooking, RPR 

18 PACZFZC RZM REPORTZNG 
711 M Street, Suite 4 

19 Anchorage, Alaska 99501 

20 

21 

22 

23 

24 

25 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOLUME I on 10/16/2015 

• 
1 Q. So thank you for the answer. I'm going to 

2 go back to my original question, which is: What is 

3 the basis for your claim to an entitlement of 

4 10 percent of the fees? 

5 

6 

A. 

Q. 

I just said it. 

I'm not sure that you have. You gave me a 

7 history lesson about the public interest exception 

8 for Rule 82. Is there a statute? 

9 

10 

A. 

Q. 

No. 

False Claims Act? This isn't a qui tam 

11 case, right? 

A. Correct. 12 

13 Q. Is there any common law that you can point 

14 to to say that a savings of this type had been given 

15 a private litigant? 

16 A. No. Well, not yet anyway. So, I mean, 

17 it's possible I'll come up with some, but I haven't 

18 found -- I haven't seen any yet. 

19 I mean, I think that the -- this is a very 

20 important public issue, and the point is, is that if 

21 this right of public -- the public citizens to sue 

22 over illegal government action is to have any, you 

23 know, reality at all, there needs to be some 

24 

25 

countervailing element for the prospect of attorneys' 

fees being awarded against a plaintiff if they're 

PACIFIC RIM REPORTING 
907-272-4383 
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• 
State of Alaska 
Legislative Affairs Agency 
Administrative Services, Supply Section 
Stats Capitol Room 3- Juneau, AK 99801-1182- Phone (907) 465-6705- Fax (907) 465-2918 

REQUEST FOR INFORMATION (RFI) 
ANCHORAGE PROFESSIONAL OFFICE SPACE 

The Legislative Affairs Agency ("Agency") is interested in receiving information regarding the 
availability·of new or existing professional office space for lease to serve as Legislators' personal 
Anchorage Offices and the Legislative Agency Support Offices in the greater Anchorage area. The 
space must meet the general descriptions in this request and be available for occupancy by May l, 
2014. . 

Respondents must include the following property identification information: 
• Owner's, and, if applicable, agent's name and contact information 
• Physical address of property 
• Tax assessor's plat and lot numbers of property 
• At least one but no more than 10 photographs of proposed property 

A response to this RFI must address the following minimum requirements of the Agency: 
• 30,000 to 45,000 square feet of net usable Class A or Class B office space located within the 

Municipality of Anchorage · · 
• Comply with all planning and zoning ordinances and Municipal development plans for 

government facilities 
• Contiguous office space (multiple floors acceptable)· 
• Identify available dedicated on-site parking and alternative parking 
• Full telecommunications and broadband wiring in facility 
• Two executive conference rooms suitable for general meetings (approximately 250 sq. ft.) 
• Four 3-room office suites (approximately 800 sq. ft.) 
• Twenty-three 2-room office suites (approximately 500 sq. ft.) 
• Fifteen 1-room office suites (approximately 200 sq. ft.) 
• Copier rooms on each floor occupied 
• Kitchenette space on each floor occupied minimally including a sink and wash area 
• Storage Area - for boxes, supplies, equipment spares (approximately 1, 100 sq. ft.) 
• Information Services Staff Area & Maintenance Shop - suitable for three people and work 

bench for maintaining equipment (approximately 300 sq. ft.) 
• One network room - equipped with cooling for 200 sq. .ft. of computer and 

telecommunications equipment. 
• Network Closets - one per floor with good ventilation (approximately 50 sq. ·ft.) preferable 

in silo configuration 
• Contiguous ground floor space (minimum of 3,600 sq. ft.) for the Legislative Information 

Office consisting of: 
o Two small enclosed offices with additional open space for four support staff 

RF1 - Anch Office Space Issue Date: S/1412013 
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State of Alaska 
Legislative Affairs Agency 
Administrative Services, Supply Section 
State Capitol Room 3 - Juneau, AK 99801-1182- Phone (907) 465-6705- Fax (907) 465-2918 

o One large hearing room - suitable for legislative hearings and teleconferencing 
(approximately 1,500 sq. ft. adjoined by a teleconference bridge room approximately 
200 sq. ft.) 

o Two medium hearing rooms - suitable for legislative hearings and teleconferencing 
(approximately 500 sq. ft.) 

o One small hearing room - suitable for legislative hearings and teleconferencing 
(approximately 200 sq. ft.) 

o LIO Copier & Mailroom enclosed office - close proximity to LIO (approximately 
250 sq. ft.) 

Occupancy Date: 

Occupancy is required by May 1, 2014. Any offering must be able to meet this requirement and 
identify a strategy and timeline to accommodate this deadline. 

Cost Information: 

Provide approximate cost information: 

• Identify both net usable and net rentable space in square feet 
• Identify full service or triple net 
• Identify tenant improvement allowance 
• Cost information must be provided on both net usable and net rentable space 

Responses that do not include the above cost information presented in the form required will be of 
little assistance to the Agency. The respondent acknowledges that information provided to the 
Legislative Affairs Agency in response to this RFI is a public record subject to public inspection in 
accordance with the Alaska Public Records Law, AS 40.25.123(b). 

Submission: 

Provide one electronic copy of the requested information to the email address below. Submissions 
shall not exceed five pages of narrative and no more than 10 photographs. Responses to this RFI 
must be received no later than 4:00 p.m. AST, on May 24, 2013. Please note the State does not 
accept responsibility for failed emailed response deliveries. 

Tina Strong, Procurement Officer 
Legislative Affairs Agency 
State Capitol, Room 3 
Juneau, AK 99801-1182 
PH: (907) 465-6705 

RFI - Anch Office SP""C IBsuc Dale: S/1412013 
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State of Alaska 
Legislative Alf airs Agency 
Administrative Services, Supply Section 
State Capitol Room 3 -Juneau, AK 99801-1182 - Phone (907) 465-6705- Fax (907) 465-2918 

FAX: (907) 465-2918 
Email: tina.strong@akleg.gov 

This RFI in no manner obligates the Legislative Affairs Agency to lease space or pursue a 
contractual relationship with an entity that responds to this RFI or limits or restricts the Legislative 
Affairs Agency's right to lease space or pursue a contractual relationship with an entity that does not 
respond to this RFI, on such terms the Legislative Affairs Agency considers necessary or desirable. 

This RFI in no manner obligates the Legislative Affairs Agency to pay any costs incurred in the 
preparation of any response to this RFI. A party responding to this RFI is responsible for all costs 
associated with their response. Responses become the property of the Agency. 

RFI - Anch Office Space luuc Date: S/14/2013 
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Introduction 

PROCUREMENT OFFICER'S FINDINGS UNDER 
LEGISLATIVE PROCUREMENT PROCEDURE 040(d) 

The pmposc of this document is to provide a written determination, in compliance with 

Alaska Legislative Proc=ment Procedure 040(d), setting fotth in delail the procurement 

officer's detcnnination supporting material modifications of the Legislatun:'s Lease of the 

Anchorage Legislative Information Office dlucd April 6, 2004, recorded in Book 2004-

024411-0, Anchorage Recording District, Third Judicial District, State of Alaska, 

amended Morch 3, 2009, renewed for tho final one-year term on May 20, 2013, which 

was previously competitively bid under RFP 391 and publicly issued on July 17, 2000, 

(hereinafter "Lease"). The cum:nt Leese will expire on May 31, 2014. 

The material modifications to the Lease that ore the subject of this wrinen determination 

were authorized by Legislative Council, and by mutual as=meni with the Lessor. The 

material modifications to the Lease are amendlng the existing definition of "premises" 

within Section I of the Lease, titled "REJlrl'AL PROPERTY AND RENTAL RATE,' by 

adding the additional property commonly known as 712 West Fowth Avenue, which is 

immediately adjacent to the existing leased premises al 716 West Fourth Avenue, and 

arnendlng other sccdons of the Lease as ncccosary to allow for the renovation and rcuofit 

of the expanded premises, including but not limited to, a IIBD.Sition to a triple net leasing 

structure and changes necessary to accommodale renovation of the premises as described 

in Exhibits A and B of tho Lease. 

• 
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BMk•round 

A J.egislatiye Council's AuJborjprion to Materially Modjfy Lease 

On JW1e 7, 2013, Legislative CoWlcil passed the following motions' rela!ed 10 the 

LegislalWe's Lease of the Anchorage Legislative lnfonnatiou Office dated April 6, 2004. 

recorded in Book 2004-024411--0, Anchorage Recording District, Third Judicial Distric~ 

Slate of Al8ika, amended Man:h 3, 2009, renewed for the final one-year tenn on May 20, 

2013, and which will expire on May 31, 2014: 

MOTION - AMEND PROCUREMENT PROCEDURE: I move that 

Legls!Blive Council adopt proposed Arnondment No. 12 to the Legislative 

Procurement Procedure 040 to provide the limited ability for the 

Legislative Affairs Agency, or a Legislative Conunittcc, IO materially 

modify an existing lcusc thar wu previously compctitivoly procured. 

MOTION - AtrrnOR!ZE MATERIAL AMENDMENTS TO LEASE: 

move that Legislative Council authorize the cbainnan to negotiate 

amendments to 1 .... 2004-024411--0 by murual agreemenr with the Lessor 

to remove the limitation or amending a 1 ..... thar amoWlls to a malcrial 

' In addition to the motions set out in the text or these findings, IWO additional related 
motions were also passed by Legislative Council on lune 7, 2013: 

MOTION - LEASE EXTENSION: I move that Legislative Council 
authorize the chainnan to negotillle all the tcnns end conditions necessary 
to extend Lease 2004-024411-0 pursuant to AS 36.30.083(a). 

MOTION - ENGAGE AHFC (Alaska Housing Finance Corporation) AS 
LESSEE'S REPRESENTATIVE: I move that Legislative Council 
authorize the chalnnan to onter Into a contract for payment not to exceed 
SS0,000, for AHFC to acl os the Lessee's represenlatlve in ncgotialing en 
extension to Lease 2004--024411--0, os amended to include 712 West 4th 
A venue, and to assist in DWl3ging the lessor's compliance with the terms 
end conditions or the Lessors improvcmcn1s, as described in the 1....,, 
extension. 

-------- ---------------------·--

• 
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modification in paragraph 42; and to include 712 West Fourth Avenue, 

with other terms and conditions ncccsssry to acconunodate renovations, 

not to exceed the estimated cost of a similarly sized, located and 

apportioned newly consllUcled building as detennined by the Alaska 

Housing Finance Corporation. 

B Reauirements of Alaska Legi3lative Procurement Procedure 040(d) 

Legislative Procurement Procedure 040, as amended by Amendment No. I 2 and 

authorized by Legislative Council .. sel forth in the motion above, added subsection (d), 

which prov:idcs: 

(d) A 1 .... tha1 was procured competitively may be materially modified by 

amendment, and the material modification of the lease docs not require 

procurement of o new lea.q, if 

(I) the reasons for the modification arc legitimate; 

(2) the reasons for the modification were unforeseen when the lease was 

entered into~ 

(3) it is not proc:ticable to competitively procure o new !CBSC; 

(4) the modification is in the best int=sts of the agency or lhe 

commiaee; 

(S) the procurement officer makes a wrillcn determination that the items 

in paragraphs (I) - (4) exist, the determination details the re83ons for concluding 

why the items e'dst, and the determirtation is attached 10 the omcnded lease; and 

• 
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(6) the U5e of lhis subsection is approved by the procUTCmcnl officer and, 

in the C&!o of an amendment for the lease of a legislative committee, by a majority 

of the committee membcr.i. 

Procurement Officer's Octcnnjnatjon Under Legi~Jative Procun:mcnl Procedure Q40Cd) 

040(d); Pleviously CgmpetitiYely Bjd Requirement 

AB previously discussed, the Legislalule's Lease of the Ancboroge Legislativc 

lnfomullion Office dated April 6, 2004, recorded in Book 2004-024411-0, /\nchongc 

Recording District, Third Judicial District, State of Alaska, amended March 3, 2009, 

renewed for the fUlal one-year term on May 20, 2013, was prCYiously competitively bid 

under RFP 391, which was publicly issued on July 17, 2003. Accordingly, under 

Legislative Procurement Prncedwe 040(d), the Lease may be materially modified. 

040ldXI >- Rea,an9 for the Modification are [.esitimatc 

The decision to modify the Lease is consistcnl with the pwpose of the present 

Lease, which Is to provide office space for the Legislature. Thcso amendments do not 

alter the essential identity nr main pwpose of the comract, and do not constitute a new 

undenaklng, and thCJdbm are a legitimale modification of the Lease. 

Tho property at 712 WCSI fourth Avenue is unique, since Ir Is the only adjacent 

•pace to 716 West Fourth Avenue available IO satisfy the Legislalwe's need for additional 

space, and mcecs the essential requirement of keeping all the piescnt legislative offices in 

one building. The addition of712 West Fourth Avenue allows the Lcgislatwe 10 extend 

its current Lease as provided under AS 36.30.083(a). Given the uniqueness of lhe 

property, and the fact that no olhcr bidder would be able lo provide space adjacent to 716 

West fourth /\YC11ue, it would be a waste of private sector resources and legislative 

procurement resources to competitively bid for the only adjaccnl property. 

EXHIBITC 
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Tho expanded premise will be renovated to meet the needs of the Lessee. In 

aci:ordan<c with tho expansion of the leased premises, the renovation. and the Lease 

Extmsion cxcculcxl wider AS 36.30.0BJ(a), ii is neceosacy lo amend materlal terms oflhe 

Lease. W"ilhoul tho modificalioas, the Lease would not be llinclional to govern the 

premises. Given the uniqueness of the propcny and the ability of the LcglslatuJe to have 

input In lho design and function of tho renovated building. a competitively bid 

procumnenl would be impnclical, Inefficient, and ulrimatdy, likely llllSUCCessful in 

providing premises as suited to the needs of the Legislalure. 

A<:conl!ngly, modifying the Lease by adding 712 West Fourth Avonuc to the 

"premises" and by amending other lea.so lmllS to accommodare the expanded premises 

and 1hc Lease Exlension wxlcr AS 36.30.0BJ(a) docs not subvert the pwposes of 

competitive bidding. and is a legirimare exercise of the Legislature's procwcmeat 

authority. 

040CdlC2l· Remona for Modification tlnforem:en When r rw was Entpred Into 

When tho Lcaso was CDl=d Into for 716 West Fourth Avenue in 2004, it was 

unforeseon that the Lcglslatwe would necxl significant additional space, or that tho 

infnlslnlcluno problCDls with the building would worsen, e.g., the exhausted seJVice life of 

!be HV AC system and the waler system, and the elevator failing to handle the demands 

of staff and public use. 

In 2004, based on the Executive Director's Office's best assessment, there were 

approximately S4 legislative staff working in the building. Today, in 2013, there are 

approximately 72, which Is an ln=ase during the !en-year term of the Lease of 

approximately one-lhlrd. The result of this unforeseen increase in staffing demands on 

the space in the building Is that the Slll1I' for some lcglslaton work in shmcd space. 

Shared space lillls ID meet standanb for coniulenUal meetings with constituents, end 

other lntra-off1CC privacy concerns. The space has only worked because of the patience 

and cooperation of AnchOJage lcgislatlve staff and legislators. However, a&r lhe current 
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Lease tum expires the limited space will no longer be llCCCplable. In addition to the staff 

of diffcrcnt legislnton sharing space, three Anchorage uca lcgislatora are sharing space 

with their stall; which is also not acceptable. 

The Legislalllre requires office space beyond the needs of the Anchorage-area 

lcgislalors and staff. Once the Lease is amended, the renovated 18cility wiU provide 

spa<e for the Speaker of the House, and the Senate President, who are both out-<>f· 

Anchorase legislators, and for rural leglslatois who require space for conducting worlc 

and allendlng legislative memings in Anchorage. 

Further, the existing building is ln need of substantial renovation and upgrade. 

The condition of the premises Is no longer suitable for legislative use. Physical 

deficiencies include lack of potable water, limited restroom facilities, inef!Cctive HV AC 

syslem, deteriorated and leaking plumbing, an llllrtliablc end inadequate elevator, 

illseeure and W1Safe below-ground parking facilities, !oak.Ing windows, wom window 

coverin8" and csrpetiog, inadequate dcctrical serv;ce, uople818nt odors in the elevator, 

inefficient lighting, and har.ardous materials used in lhc original construction of the 

bulldina. All of these will be remedialed in the renovation and upgrade. 

Had each of dtese factors been taken individually, nuctualing space demands may 

have been foreseen at some level. Ho__...r, the pressure on space in the building from 

the multiple im~ discussed above wa• not fo=eon when lhe Lease was entered Into 

in2004. 

040(d)Ol· Noc Practicable to Comne1jljvetx Pmcure a New r ,.,,,. 

The Allchoragc Legislative Information Office has been located in leased space at 

716 West Fourth AVCllUC f01 approximately 20 years. Occupancy WB9 ioilially under a 

10 )ICllT lease which terminated in 2003, that was extended month-by-month through 

2004, when the current lease was eSlablished following an RFP process. The Lqislature 
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is now in its IOlh year undor tho cunenl Lease, havingjust eitcrcised the final of five onc­

yoar renewal optiono al lo~ wider the lonns of the Lease. 

Over the pas! live years the LcgiJlature 11113 explcmd and requested proposals on 

numerous occasions seeking alremativc space. None of !hose efforts has resulted in a 

solution that was possible, praclicable or oca:ptablc. Oiven dmt the Lease 11113 nearly 

expired, the l.e!lislat111e recently provided notice to the public of a Request For 

lnformalion ("RF!")' from ponlcs lntucsled in providing lcsislalive office space in 

Anchorage. Two parties provided responses detailing the space they had available. Both 

spaces were located in areas thal were not acccplable lo Legislative Council for the needs 

of the Legisla!U1e. The availuble properties in the responses to lhc RFI failed to provide 

cllll9lituent access, access 10 other state and local cenlcrs of govenunent, access to public 

lransporllllion, and access to lodging and meeting spaces. In summlll}', based on lhe RF! 

responses, there are no facilities available for lease lhal an: suitable for the LegislU!UrC's 

wilquc needs. 

Because of the limited interest shown in lhc RFI and the lack of suitable 

legislative space available for lease, Leglsllllive Council reconsidered the existing leased 

space al 716 West Fourth Avenue, and made the dctcrminalion that the ezisting building, 

if renovated and with the addition of a suitable amount of additional space, could 

conllnue to serve the Legislature and public. The only available property adjacent lo 

716 West Fourth Avc:nw: lbat would facilitate tho needed renovations to 716 West Fourth 

Avenue, and provide additional space, Is 712 West Fourth Avenue. 

In addition lo Its efforts to formally identify potenlial lease space through the 

issue of an RFI, commercial real cstale brokers and others were consulted in an attempt ID 

dClerminc if !case space suitable to meet the Legislature's needs might be available. 

1 The complete RF! is available at 
hnn;//l!W!LsbUe ak,usfOnlinePublicNoticts!NotJceslYjew upx?jdo 168321. 
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These inquiries delivoted the same rc.ults as lhc RFI; there arc no existing filcilities 

avaiJ.able lo meet the Legislature's neecb, 

Based on the foregoing discussion and faclors, inclusive of the lack of suilable 

remaining time for any additional procurement efforts, as Procurement Officer, I find that 

it would not be practicable to competitively bid a lease for Anchorage legislative office 

space because of: (I) limited interest demonstrated by tho response lo the RPI; (2) no 

available propcily suitable fi>r legislative needs offered in response lo the RF!; (3) the 

decision by Legislative Council lo exen:ise its option under AS 36.30.0BJ(a) and extend 

its lease of 716 West Fourth Avenuo, subjec:I to renovations by the Lessor and a cost 

saving of 10 percent less than fair market value; and (4) the uniq....,css of the location of 

712 West FoW1h Avenue to the Legislature's Cl<isting office space at 716 West Fowth 

Avenue. 

040 CdK4l; The Modification is in the Beg lnterem oCtbe Agency or the 
CommlUg; 

The ex.isling leased space at 716 West Fowth Avenue, while at the end of the 

service life of the building systems, and despite chronic maiotenance problems, has 

served the Legislature and constituent needs for approximately 20 years. The location on 

Fowth Avenue provides central access fur legislators and constituents lo meeting spaces, 

hotels, the COWis, state and local government offices, public transportation, and other 

support facilities. The cwrmt lease includes parking, which is essential for public access 

lo government by constituents, legislators, and staff. 

Based on all factors considered above, the Legislative Council made the decision 

lo exercise its option under AS 36.30.0B)(a) lo enter Into negotiations with the Lessor, 10 

extend the Lease subject to the building being suitably improved with a modest addition 

of space, and subject to the requirements in AS 36.30.083(a) thsl the cost to the 

Lcgislalwe be at least I 0 percent below the market rental value of the real properly at the 

time of the extension. The decision to amond the Lease as provided by Alaska 
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Lcgialative Procurement Procedure 040(d), is in 1.4islative Council's best lnlerest, since 

it will facilitate lhe extension of the Lease with lhe necesSlll}' improvements and with 

additional needed space, al a cost·savlnga to lhe Legislature, "" provided by 

AS 36.30.083(a). 

Lastly, in addition 10 the determination ~In, BS Chairman of Leglalative 

Council and Procurement Officer, I have piovlded wrillen notice lo legislative leadership 

of the successful conclusion of negotiations and the intent to ex lend and amend lhe lease 

BS provided bereia. 

[J&Ji:&=-
Chalrman of Legislative Council and 
Procurement Officer 

"- 1t:. /J 
Date 

• 
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Alaska State Legislature 
Legislative Affairs Agency 
OjJ/ce of Ille Executive Director 
Ta,, Miiia LqiJUd .. 0,81n lhlU4/ag, Room 117 

• 
Ma/l/lfllA<ldnu: Sra1• Pf/r~ Rm. J .l>m•au. Al.,.ta 99801°1181 Plwt11 (P07) 46S-JBOO Faz (907) 46S·J2U 

September 19, 2013 

Senator Anna Fain:lough, Chair 
Rcpresentadve Mike Hawker, Vice-Chair 
Legislative Budget & Audit Committee 
Slale Capitol 
Juneau, AK 99801-1182 

RE: AS 36.30.083(b) Lease Reporting Requirement 

Dear Senator Fain:lough and Representative Hawker: 

In accordance with the JeqUiremcnts of AS 36.30.083(b), the Legislotive Afl8irs Agency 
would like to report to the Lcgilllative Budget and Audit Committee that the Agency will 
be entering into a JO.year real property lease extension oftbe Anchorage Legislative 
Offices and Anchorage Legislative Jnfonoation Office 81 716 West 4th A venue effective 
June I, 2014, during the end offlscal year 2014. 

The lease will also be amended to accommodate an expansion and renovalion of the 
premises. As required by AS 36.30.083(a), the market rental value of the renovated 
prcmisca, including the parking garage, was appraised by real eslate appraiser Tim Lowe, 
MAJ, CRE, FRICS, ofWaromofand Associates, Inc. on September 18, 2013, and 
reviewed by the Alaska Housing Finance Cotporation, to establish that the rent due unde: 
the lease is 10 percent below the market rental value of the real property. Mr. Lo""' bas 
assessed the renlal value of the property, as of the effective dale of the lease extension on 
June 1, 2014, at $32S,667 a month or $3,908,000 annually. The annual rental payment 
will be $281,638 a month or $3,379,656 annually, exceeding the 10 percent reduction in 
mllllcet rental value required by AS 36.30.083(a). Our annual savings will be $528,344. 

Sincen:ly, 

f~~ 
Pamela A. Varni 
Executive Director 

cc: Tma Strong, Contracting Officer, lAA 

EXHIBIT D 
Page 1of1 

001317



• 
EXTENSION OF LEASE AND LEASE AMENDMENT NO. 3 

Extension of Lease Under AS 36.30.083; Amendment of Lease; Material Modification of Lease 

THIS EXTENSION OF LEASE AND THIRD AMENDMENT OF LEASE is made and entered into 
on the date the Legislative Affairs Executive Director or her designee signs the Lease, Is by and 
between 716 WEST FOURTH AVENUE, LLC, an Alaska limited liability company, whose 
address is P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," and 
the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3, Juneau, Alaska 
99801-1182, hereinafter referred to as "Lessee,• and hereby amends the Lease dated April 6, 
2004, recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District, 
State of Alaska, as previously amended, and renewed through May 31, 2014 by Renewal of 
Lease No. 5, recorded May 23, 2013 In Book 2013-028824-0, Anchorage Recording District, 
Third Judicial District, State of Alaska, heraftar referred to as the "Lease•. 

WI TN E S S E T H: 

WHEREAS, the Lessor is cunrently leasing to the Lessee the following described Premises, 
hereinafter "Existing Premises," described as follows: 

Approximately 22,834 square feet of office space, which consists of all net 
usable office space on the second through sixth floors and approximately 
811 square feet of storage space in the basement, at the building located 
at 716 West 4th Avenue in Anchorage, Alaska at Lot 3A, Block 40, of the 
Original Townsite of Anchorage, according to the official plat thereof, Third 
Judicial District, State of Alaska, and eighty-six (86) reserved off-street 
parking places. 

WHEREAS, on June 7, 2013, the Legislative Council (Lessee) authorized its chairman to 
negotiate all the terms and conditions necessary to extend Lease 2004-024411-0 pursuant to AS 
36.30.083(a), and, to seek the assistance of Alaska Housing Finance Corporation (AHFC) If 
needed, and to negotiate material amendments to the Lease; 

WHEREAS, the existing Premises are not adequate to meet the needs of the Lessee, and the 
Lessee requires up to approximately 64,000 gross square feet of office space and appropriate 
off-street parking spaces in order to adequately house the offices of the legislature and 
legislative staff and to proper1y accommodate the public; 

WHEREAS, a property directly adjacent to the existing Premises, loceted at 712 West 4 111 

Avenue, when added to the existing Premises, will be adequate to meet the needs of the Lessee 
and, subject to successful negotiation with the property owner, the property may be made 
available to Lessee; 

WHEREAS, subject to the provisions of AS 36.30.083 and other applicable authority, the Lessee 
wishes to incorpate the exiSting Premises along with the property located at 712 West 4 111 

Avenue Into this Extension of Lease and Lease Amendment. and further, to reference the 
combined real property parcels as the "Premises• for the purposes of this Extension of Lease 
and Lease Amendment; 
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WHEREAS, the Premises must be renovated in order to meet the needs of the Lessee and, 
subject to successful negotiation between the parties, a renovation plan and renovation 
schedule will be documented as Exhibit "A" and Exhibit "B" of this Extension of Lease and Lease 
Agreement; 

WHEREAS, Alaska Legislative Procurement Procedures designate the chairman of the 
Legislative Council as procurement officer with respect to contracts of the Legislative Affairs 
Agency, and the chairman has made a written determination under Procurement Procedures 
Section 040(d) (Exhibit C) that the Leese may be materially modified without procurement of a 
new Lease to include the property known as 712 West Fourth Avenue; 

WHEREAS, the current lease term expires May 31, 2014 and it is the intention of the Lessor and 
Lessee to extend the Lease for 10 years under AS 36.30.083(a) effective June 1, 2014 through 
May 31, 2024; 

WHEREAS, modifications and amendments to the Lease made under Legislative Procurement 
Procedure Section 040(d) are required prior to the extension of the lease term to proceed With 
renovations of the premises and therefore amendments to the Lease, with the exception of the 
lease term, are effective on the date the Legislative Affairs Director signs the Lease; 

NOW, THEREFORE LESSOR AND LESSEE AGREE that the Lease is hereby extended for 10 
years untll May 31, 2024 pursuant to AS 36.30.083; and the Lease is hereby amended pursuant 
to Legislative Procurement Procedure Section 040(d) as follows: 

Sec. 1 of the Lease Is amended to read as follows: 

1.1 DESCRIPTION OF PREMISES; LEASE TERM; MONTHLY LEASE RATES: 

a. The Lessor hereby leases to the Lessee and the Lessee hereby leases from the 
Lessor the Premises described below: 

All space within the office building, all space within the parking 
garage, and all real property located at 716 West 4111 Avenue In 
Anchorage, Alaska further described as Lot 3A, Block 40, of 
the Original Townsite of Anchorage, according to the official 
plat thereof, Third Judicial District, State of Alaska; and all 
space located within the building and all real property located at 
712 West 4th Avenue In Anchorage, Alaska further described 
as Lot 2 W 39.5' Block 40 Original Townsite of Anchorage. 

On the Effective Date as defined in Section 1{b) below, the 
Lease shall be for the Existing Premises. On the schedule as 
set forth in Exhibit ·e-1• the Premises will be renovated and 
expanded as described in Exhibit "A" ("LIO Approval Plans") 
(hereinafter the "Renovations;. Following completion of the 
Renovations, the Premises wiD include approximately 64,048 
gross square feet of building space and approximately 88 off­
street parking spaces with the spaces striped as directed by 
Lessee. 
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• • 
b. The term of the Lease is extended for ten (10) years from the termination of the 

original term on May 31, 2014 until May 31, 2024. The covenants and 
requirements set forth in this Extension of Lease and Lease Amendment are 
effective the date it is signed by both parties (the "Effective Date"). 

c. Base Monthly Rental. This Lease will have three applicable rental rates. 

1. On the Effective Date the Base Monthly Rental shall be $56,863.05 which is 
the lease rate under current lease for the Existing Premises. 

2. The Lessor will provide the Lessee with interim office space and parking 
(Interim Space) as defined in Exhibit "B-1" during Lessor's work on the 
Renovations ('Renovation Period'). Lessee shall move to interim office 
space ("Interim Space') on the dates set forth in Exhibit "B-1" after 10 days 
written notice by Lessor. 

During the Renovation Period and while the Lessee is occupying the Interim 
Space, the Base Monthly Rental will be reduced to the lesser of the amounts 
that follow: 

i. To an amount equivalent to the actual costs the Lessor incurs in providing 
the Lessee with the Interim Space during the Renovation Period, including 
all costs of moving the Lessee to and from different space throughout the 
Renovation Period; or 

ii. The Base Monthly Rental rate paid on November 1, 2013 par the 
provisions of Renewal of Lease Number 5. 

iii. Notwithstanding Option #1 and Option #2 above; the Lessee shall not pay 
rent in any amount for the portion of the Premises located at either 712 W. 
4111 Avenue or 716 W. 4111 Avenue if the Lessee is not occupying space In 
the respective building and the Monthly Base Rent shall be adjusted 
accordingly. 

3. Upon final acceptance and occupancy of the renovated Premises, then the 
Base Monthly Rental will increase to $281 ,638 per month. 

d. Base Monthly Rental Adjustments 

Unless otherwise amended in writing signed by both parties, the Base Monthly 
Rental set forth in 1.1 (c)(3) above shall remain the same through May 31, 2024. 

e. Monthly Lease Payments 

The monthly lease payments are due and payable on the 1111 day of each month. 
Payments wlll be made as agreed between the Lessee and Lessor. If the post 
Renovation Period occupancy date is a date other than the first day of the month, 
then the Base Monthly Rental shall be prorated and the increased rent paid with 
the payment of the first full month Base Monthly Rental payment due after the 
post Renovation occupancy. 
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1.2. AS 36.30.083(a> COST SAVINGS: 

The Base Monthly Rental rate paid for the Premises to be paid upon final 
acceptance and occupancy of the renovated space has been determined to 
provide a minimum cost savings of at least 1 O percent below the market rental 
value of the Premises. Supporting documentation is attached as Exhibit D 
(Executive Director's Cost Saving Calculation and Report to the Legislative 
Budget and Audit Committee per AS 36.30.083(b)). 

Under AS 36.30.083(a), notwithstanding any other provision of AS 36.30.083, the 
Legislative Council may extend a real property lease that is entered into under AS 
36.30 for up to 10 years if a minimum cost savings of at least 10 percent below 
the market rental value of the real property at the lime of the extension would be 
achieved on the rent due under the lease. The market rental value must be 
established by a real estate broker's opinion of the rental value or by an appraisal 
of the rental value. Timothy Lowe, MAI, CRE, FRICS of the firm of Waronzoff 
Associates, Inc. at 999 North Sepulveda Boulevard Suite 440 El Segundo, 
California has completed an independent analysis of the provisions of this lease 
extension and amendment and has concluded that the rent due under the terms 
and conditions of this lease extension and amendment is at least a 10 percent 
below the market rental value of the real property at the time of the extension for 
a ten year term. 

Under AS 36.30.083(a), Legislative Council has approved the extension of this 
Lease as legally required. In addition to any other right of the Lessee under this 
Lease to terminate the Lease, if, In the judgment of the Legislative Affairs Agency 
Executive Director, sufficient funds are not appropriated in an amount adequate 
to pay the then annual lease payments and expenses, the Lease will be 
terminated by the Lessee as of the date appropriated funds are exhausted, or will 
be amended by mutual agreement of the Parties. To terminate under this section, 
the Lessee shall provide not less than 90 days advance written notice of the 
termination to the Lessor. 

Sec. 2 of the Lease is amended to read as follows: 

2. ADA COMPLIANCE: On the date of final acceptance and occupancy and throughout the 
entire occupancy of the Lease, the Lessor shall ensure that the Premises, and any 
improvements or alterations to the Premises, and all accessible routes shall meet the 
specifications of the ADA Accessibility Guidelines (ADAAG) for Public Buildings and 
Facilities per Tiiie II of the Americans with Disabilities Act (ADA), as currently written and 
as they may be subsequently amended (hereafter referred to as ADA compliance). 

Under the previous paragraph, the Premises, and any improvements or alterations to the 
Premises, and all accessible routes, must meet the ADA compliance requirements as 
they apply to a public entity. 

The Lessee's acceptance of the Premises or of any improvements or alterations to the 
Premises, or any Inspection of the Premises by the Lessee, do not relieve the Lessor of 
its responsibility for ADA compliance. 
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If these provisions on ADA compliance conflict with another provision in the Lease, the 
provisions of this section sha,11 govem. 

Prior to the date of final acceptance and occupancy, the Lessor, at its own expense, must 
furnish the lessee with an ADA Facility Audit Report prepared by an architect registered 
to practice in the State of Alaska certifying that the Premises comply with all requirements 
of the current 'version of the ADA and this section. 

Sec. 3 of the Lease is amended to read as follows: 

3. RENOVATION AND DELIVERY OF PREMISES: The Lessor agrees to renovate the 
Premises consistent with the specifications as set forth in Exhibit "A",on the schedule as 
set forth in Exhibit ·e·, and in accordance with applicable law. 

Exhibit "A" describes all terms and conditions of the renovations to be completed by the 
Lessor and Incorporates the drawings, schematics, and deliverables for the same. Exhibit 
"B" sets forth the milestones for the renovation of the Premises as well as the final 
completion date. Exhibit B-1 sets forth the schedule for the interim occupancy during the 
renovation period. 

The Lessee shall pay up to $7,500,000 in direct reimbursement payments to Lessor 
toward the cost of that portion of the renovation work that represents the tenant 
improvements to the Premises. All Invoices submitted to Lessee by Lessor must be 
accompanied by appropriate documentation and in addition, must be approved by the 
Procurement Officer prior to payment Invoices, unless disapproved, shell be due within 
30 days of submission. An invoice may be disapproved by the Procurement Officer for 
lack of appropriate documentation or any other legitimate reason. In the event that it is 
disapproved by the Procurement Officer, the Lessor may challenge the decision of the 
Procurement Officer under the legislative Procurement Procedures. The balance of the 
tenant improvement costs at occupancy, if any, shall be added to the Lessor's renovation 
costs and amortized over the term of the Lease. 

The Lessee Is responsible for the acquisition of and installation of its own furniture, 
fixtures and equipment and shall schedule the same in a manner that does not conflict 
with the progress of the renovation work. 

Sec. 4 of the Lease la amended to read as follows: 

4. The Lease shall be what is described as a "modified triple net lease". 

a. LESSOR'S RESPONSIBILITY AND COSTS: 

1. The installation and maintenance of all structural components, core 
components, roof membrane/surface, and building systems that are 
incorporated into the Premises, including but not limited to: HVAC, elevators, 
plumbing, electrical, and fire suppression systems. 

2. Providing connections to city water and sewer, electric service, and other 
public utility service to the Premises. 
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3. Parking lot repair, striping, wor1t required to maintain confonnance with ADA or 
other accessibility issues. 

4. Any/all work required to maintain confonnance with ADA or other accessibility 
issues. 

5. Extraordinary maintenance - replacing worn carpeting, painting interior walls, 
replacing damaged casework, every 10 years, or sooner if reasonably 
required. 

6. Exterior light fixture repair/replacement. 

7. Interior light fixture repair/replacement. 

8. Plumbing fixture repair/replacement. 

9. Elevator inspection/repair/replacement. 

10. HVAC Inspection/maintenance/repair/replacement. 

11. Fire suppression system lnspectlon/malntenance/replacemanl 

12. The payment of anylaU pending or levied assessments. 

13. Other services or maintenance as may be agreed by the parties. 

b. LESSEE'S RESPONSIBILIJY AND COSTS: 

1. Building janitorial service and supplies. 

2. Landscaping and grounds maintenance. 

3. Interior and exterior window washing. 
4. Parking lot sweeping, sanding and snow removal. 

5. Interior and exterior light bulb replacement. 

6. Hallway and entrance walk-off mats. 

7. Carpet cleaning on a commercially reasonable regular schedule. 

8. Professional property management services. 

9. Real property taxes (reimburse Lessor). 

10. Downtown business district assessments (reimburse Lessor). 

11. Monthly utility service: water, gas, electric, sewer (either estab6shed in 
Lessee's name or reimburse Lessor). 
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12. Post renovation/following final acceptance and occupancy installation and 
maintenance of all data cables and systems. Initial installation is described in 
Exhibit "A". 

13. Post Renovation and following the final acceptance and occupancy installation 
and maintenance of internet service to the Premises. Initial Installation Is 
described in Exhibit "A". 

14. Property casualty Insurance coverage only (reimburse Lessor). All other 
insurance required under the Lease shall be at the sole expense of Lessor. 

15. Security guards or other security services. 

16. Post Renovation and following final acceptance and occupancy, the 
installation and maintenance of key-card or other access system. Initial 
installation Is described In Exhibit "A". 

17. Installation, maintenance, and use of a flagpole. 

Sec. 6 of the Lease Is amended to read as follows: 

5. ELECTRICAL REQUIREMENT§: 

a. The electrical requirements of the Premises are described in Exhibit "A". 

b. The Lessor shall post a schematic at each circuit breaker panel with labeling to 
corTespond to individual circuit breaker labels and shall keep the posted plan up to 
date. 

Sec. 6 of the Lease ts amended to read as follows: 

6. PLUMBING REQUIREMENTS: 

a. The plumbing requirements of the Premises are described In Exhibit "A" . 

Sec. 7 of the Lease Is amended to read as follows: 

7. HEATING. COOLING AND VENTILATION CHVAC> REQUIREMENTS: 

a. The HVAC installation requirements of the Premises are described in Exhibit "A" . 

b. Facilities shaD be provided to maintain the temperature in all the offices and similar 
type space uniformly within 68 degrees F to 78 degrees F range. 

If the temperature is not maintained within the 68 degrees F to 78 degrees F range 
for a period of more than two consecutive working days, the Lessor shall, upon 
receipt of a written complaint from the Lessee, provide suitable temporary auxiliary 
heating or cooling equipment, as appropriate, to maintain the temperature In the 
specified range. If such temporary auxlUary equipment is necessary to meet 
normal weather contingencies for more than 21 consecutive working days, the 
Lessor shall, not later than the 21st working day, initiate a continuing and diligently 
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applied effort to rectify the deficiency causing the failure in order to unifonnly 
maintain the temperature range required. If after 42 consecutive wor1clng days the 
temporary auxiliary equipment Is still necessary to meet normal weather 
contingencies, the Lessee shall be free to hold the Lessor In default, it being 
considered that the Lessee has proffered a reasonable amount of time for the 
Lessor to effect suitable modification or repair to the building in order to maintain 
the specified temperature range without resort to temporary auxiliary devices. 
'Working days" for the purpose of this section shall be defined as days normally 
scheduled by the Lessee as open for the conduct of its nonnal operations. 

c. Adequate ventilation shall be provided in accordance with the mechanical code 
adopted by the Department of Public Safety for the State or ventilation may be 
provided by windows with screens that open. 

Sec. 8 of the Lease la amended to read as follows: 

8. WINDOW COVERING REQUIREMENTS: Window covering requirements are described 
In Exhibit "A"". 

Sec. 9 of the Lease Is amended to read as follows: 

9. FLOOR COVERING REQUIREMENTS: Floor covering requirements are described in 
Exhibit "A". In addition, the Lessor is responsible for replacing floor coverings at least 
once every ten (10) years or sooner if reasonably required, provided the sooner 
replacement is not required due to extraordinary wear and tear or other fault of Lessee. 

The Lessee shall use grating, ruMers, rubber finger mats or other aggressive methods 
at the front entrance to the building and the Premises to minimize tracking dirt, snow or 
ice into the space. 

Sec. 10 of the Lease la amended to read as follows: 

10. ACOUSTICAL REQUIREMENTS: Acoustical requirements are described in Exhibit "A". 

Sec. 11 of the Lease is amended to read as follows: 

11. PARTITION REQUIREMENTS: Partitlon requirements are described in Exhibit "A". 

Sec. 12 of the Lease is amended to read as follows: 

12. PAINTING REQUIREMENTS: Painting requirements related to the renovation are 
described in Exhibit "A". In addition, the Lessor Is responsible for repainting at least once 
every ten (10) years or sooner if reasonably required, provided the sooner repaint is not 
required due to extraordinary wear and tear or other fault of Lessee. All surfaces which 
normally would be painted shall be finished with a minimum of two coats of interior latex 
paint on walls and suitable semi-gloss enamel on woodwork and bare metal. The Lessee 
reserves the right to select the colors for areas to be newly painted. 
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Sec. 13 of the Lease Is amended to read as follows: 

13. DOOR HARDWARE REQUIREMENTS: Door hardware requirements related to the 
renovation are described in Exhibit "A0 

• The Lessee is responsible for any subsequent 
(post-renovation - after final acceptance and occupancy) modification to door hardware 
that may be necessary to install additional components of a key card or other security 
system. The Lessee Is responsible for the security and safekeeping of all keys to the 
Premises. 

Sac. 14 of the Lease Is amended to read as follows: 

14. VOICE AND DATA REQUIREMENTS: Voice and data requirements are described in 
Exhibit "A" . The Lessee is responsible for the installation and maintenance of all voice, 
data, and internet service to the Premises post-renovation; following final acceptance and 
occupancy. 

Sec. 15 of the Lease Is amended to read as follows: 

15. PARKING REQUIREMENTS: Parking requirements are described in Exhibit "A" . 

If additional parking is constructed, it shall be of sufficient size to allow proper and easy 
parking, and have a hard and well-drained surface. All parking locations must be well lit 
and have good accessibility in and out of the parking area. 

Lessee shall be responsible to maintain the parking areas and to provide that the above 
grade/surface parking lot is available to the public between the hours of 5:00pm and 
6:00am Monday thru Friday and full time on Saturdays and Sundays. Any revenue rates 
for public parking shall be as determined by Lessee and any collected revenue for public 
parking shall be the property of the Lessee or its vendors as Lessee may so choose. 
Lessee shall direct the initial signage installation requirements for the parking areas which 
Lessor shall install as provided in Exhibit "A" . Thereafter the Lessee shall be responsible 
for signage installation, maintenance and changes. 

Sec. 16 of the Lease Is amended to read as follows: 

16. FIRE PREVENTION: The Lessor shall ensure that the Premises are at all times 
compliant with local fire code or other authority and shall inspect and maintain au fire 
suppression equipment and systems as necessary. The Lessee shall maintain the 
premises In keeping with good housekeeping and fire prevention practices. The Lessor 
reserves the right at reasonable times to enter and make fire prevention and fire 
protection Inspections of the Premises. 

Sec.17 of the Lease is amended to read as follows: 

17. HAZARDS: Both the Lessor and Lessee shall endeavor to keep the Premises free from 
environmental and other hazards. 
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Sec.18 of the Lease is amended to read as follows: 

18. JANITORIAL SERVICES: The Lessee shall be responsible for janitorial services for 
the entire Premises including common areas, parking areas and exterior areas. 

Sec. 19 of the Lease Is NOT amended except for the addition of the following provisions: 

The last sentence of section 19 A is amended to read: 

The Lessor shall be respansible for completing the Renovations described in Exhibit "A" 
prior to the Lessee accepting and taking occupancy of the Premises. After the 
Renovations have been completed and the Lessee has accepted and taken occupancy of 
the Premises, any subsequent alterations to the Premises agreed by the parties will be 
documented by separate agreement. 

Sec. 20 of the Lease Is deleted In Its entirety. 

Sec. 21 of the Lease Is amended to read as follows: 

21. SIGNS: The installation of signage as part of the renovation is described in Exhibit "A". 
After renovation is complete, Lessee reserves the right to erect or affix signs at the 
Premises, including the parking areas, so long as such installation does not cause 
damage to the roof, elevators or structural companents of the buildings. The placement 
of signs at or upon the Premises shall be coordinated with the Lessor to avoid injury to 
the Premises and to comply with applicable law. 

Sec. 22 of the Lease is amended to read as follows: 

22. ELEVATORS: The Lessor shall ensure that all floors of the Premises under this Lease 
are served by elevatora that comply with the current applicable editions of the rules, 
regulations and codes of the State and the Muni~ipality of Anchorage. Prior to occupancy 
by the Lessee, the Lessor shall provide the Lessee with documentation from a licensed 
elevator maintenance organization stating that the elevator is in good working order and 
meets all the minimum standards. 

Sec. 23 of the Lease ts amended to read as follows: 

23. RENOVATION AFfER FINAL ACCEPTANCE OF PREMISES BY LESSEE: After final 
acceptance and occupancy, at the reasonable request of the Lessee. the Lessor shall 
renovate the Premises at Lessee's expense by refinishing all damaged or worn walls, 
ceilings, floors, or built-in fixtures or replacing damaged or worn wall, floor, or window 
coverings and paint that are not the responsibility of Lessor. For any renovation, the 
Lessee reserves the right to make on-site inspections and to determine if and when the 
renovation is complete and satisfactory. The Lessee reserves the right to work with the 
Lessor on selecting colors and finishes. If the Lessor does not perform a renovation 
requested by the Lessee that is allowed by this Section 23 ("Renovation"), the failure to 
respond is a default under Section 32 ("Remedies on Default"). 
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Sec. 24 of the Lease Is amended to read as follows: 

24. WAGE-RELATED REQUIREMENTS: If construction, alteration, repair, renovation, or 
redecorating work by the Lessor that is over $25,000 is required in order for the Premises 
to be ready for occupancy or if work that Is over $25,000 is performed by Lessor, that 
directly relates to the Lessee's Premises, while the Lessee is occupying the Premises, the 
Lessor is advised that the Lease will be considered by the Lessee to be subject to the 
minimum wage and other requirements of AS 36.05.010 - 36.05.110; the current 
minimum wages for various classes of laborers, mechanics, and field surveyors (as these 
terms are defined in AS 36.95.010) and the rate of wages paid during the contract must 
be adjusted to the wage rate indicated under AS 36.05.010; the Lessor and Lessor's 
contractors must pay all employees unconditionally and not less than once a week; the 
scale of wages must be posted in a prominent and easily accessible place at the site of 

---t_he work; the Lessee shall withhold as much of its payments under this lease as 
necessary to pay to laborers, mechanics, and field surveyors employed by the Lessor or 
the Lessor's contractors the difference between (A) the rates of wages required by the 
contract to be paid laborers, mechanics, or field surveyors on the work, and (8) the rates 
of wages in fact received by the laborers, mechanics, or field surveyors that are less than 
the required wages. The Lessor is encouraged to contact the Department of Labor and 
Workforce Development for more information about these and other related 
requirements. 

If it is found that a laborer, mechanic, or field surveyor employed by the Lessor or the 
Lessor's contractor has been or is being paid a rate of wages less than the rate of wages 
required by the Lease to be paid, the Lessee may, by written notice to the Lessor, 
terminate the Lessor's right to proceed with the work or the part of the work for which 
there is a failure to pay the required wages and to prosecute the work to completion by 
contract or otherwise, and the Lessor and the Lessor's sureties are liable to the Lessee 
for excess costs for completing the work. 

Sec. 25 of the lease Is amended to read as follows: 

25. INGRESS AND EGRESS: All space shall be available on a 24-hour day, seven days a 
week basis to the Lessee and its inviteei>. The Lessee shall have full access to and use 
of all common areas of the building Including elevators, lobbies. stairwells, and restrooms. 
The Lessor shall install and the Lessee shall maintain a security camera system which 
covers all of the common areas of the building but not limited to hallways, stairwells, and 
elevators and the upper and lower parking areas, and provide monitors for the Lessee to 
operate and monitor. 

Sec. 30 of the Lease Is amended to read as follows: 

30. LESSEE-INSTALLED ITEMS: All fixtures and/or equipment of whatever nature that are 
installed in the Premises by the Lessee, whether permanently affixed or otherwise, shall 
continue to be the property of the Lessee and may be removed by the Lessee at any 
time, provided however, that the Lessee shall, at its own expense, repair any injury to the 
Premises resulting from such removal. However any conduit or wiring installed by the 
Lessee shall remain. Notwithstanding the foregoing, Lessee may not raze and replace 
the improvements or make any alterations whose cost exceeds $5,000 without the prior 
written consent of the Lessor, which consent shall not be unreasonably withheld, 
conditioned, or delayed. 
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Sec. 31 of the Lease is amended to read as follows: 

31. RESTORATION LIABILITIES: Lessee agrees to leave the Premises at the expiration or 
termination of this Lease in as good a condition as when first occupied under this Lease, 
except for reasonable wear and tear and loss or damage caused by fire, explosions, 
earthquakes, acts of God, or other casualty. At the termination of the Lease, the Lessee 
is not required to restore the Premises to their condition before the Lessor or Lessee 
made the improvements required for the Lessee to occupy the Premises under the 
Lease. 

Sec. 33 of the Lease Is amended to read as follows: 

33. REMEDIES ON DEFAULT: If the Lessee shall at any time be in default in the payment of 
rent, or in the performance of any of the terms of the Lease and shall fail to remedy such 
default within thirty (30) days after written notice of the default from the Lessor, the 
Lessor may retake possession of the Premises by an unlawful detainer action or other 
lawful means, and the Lease will terminate, without prejudice, however, to the right of the 
Lessor to recover from the Lessee all rent due up to the time of such entry. In case of 
any default and entry by the Lessor, the Lessor shall relet the Premises for the remainder 
of the term for the highest rent obtainable and may recover from the Lessee any 
deficiency between the amount obtained by reletting and the rent specified by the Lease. 

If the Lessor shall at any time be in default In the performance of any of the terms or 
obligations of the Lessor under this Lease, the Lessee may foe the problem involved and 
deduct the cost, including administrative costs, from the rent, if the Lessor falls to fix the 
problem after Lessee notifies the Lessor in writing of the default. Upon such notice, 
Lessor shall cure the default within a reasonable time as def111ed in Section 49, or if the 
default cannot reasonably be cured within a reasonable time, then Lessor shall 
commence the cure within such reasonable time and prosecute it diligently until 
completion. If Lessor fails to so act, then it shall ·be in default and Lessee may elect its 
remedies for default. If the Lessee chooses not to fix the problem or cannot fix the 
problem, the Lessee may deduct from the rent the Lessee's damages, which are to be 
determined by the Lessee's Supply Officer. When deducting damages under this 
sentence, "damages" means either (1) the costs (including administrative costs) of 
alleviating or adjusting to the problem, or (2) the diminution of the value of the Lease to 
the Lessee caused by the Lessor's default. Instead of pursuing the other remedies 
provided by this paragraph, if the Lessor fails to correct a default within the time set forth 
herein after receiving written notification of the default from the Lessee, the Lessee may 
terminate the Lease by giving 30 days written notice of the termination to the Lessor and 
may recover damages from the Lessor. This paragraph does not apply to a situation 
covered by Section 28 (''Untenantability") or to the termination allowed under Section 20 
("Wage-Related Requirements"). 
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Sec. 34 of the Lease Is amended to read as follows: 

34. INDEMNIFICATION: The Lessor shall indemnify, save harmless, and defend the 
Lessee, and its officers, agents and employees from liability of any nature or kind, 
including costs, attorney fees, and other expenses, for or on account of any and all legal 
actions or claims of any character whatsoever resulting from Injuries or damages 
sustained by any person or persons or property as a result of any error, omission, or 
negligence, of the Lessor that occurs on or about the rental Premises or that relates to 
the Lessor's performance of its lease obligations. 

Sec. 36 of the Lease la amended to read as follows: 

Without limiting Lessor's indemnification, it is agreed that Lessor will purchase at its own 
expense and maintain in force at an times during the Lease the following policies of 
insurance: 

The requirements contained herein, as well as Lessee's review or acceptance of 
insurance maintained by Lessor is not intended to, and shall not in any manner, limlt or 
qualify the liabilities or obligations assumed by Lessor under this Lease. 

Insurance policies required to be maintained by Lessor will name Lessee as additional 
insured for all coverage except Workers' Compensation and Professional Liability/E&O 
Insurance. 

Lessor and its subcontractors agree to obtain a waiver, where applicable, of all 
subrogation rights against Lessee, its officers, officials, employees and volunteers for 
losses arising from work performed by the Lessor and its subcontractors for Lessee. 
However, this waiver shall be inoperative if Its effect is to lnvalldate in any way the 
insurance coverage of either party. 

Where specific limits are shown, it is understood that they will be the minimum 
acceptable limits. If the Lessor's policy contains higher limits, Lessee wlU be entitled to 
coverage to the extent of such higher limits. The coverages and/or limits required are 
intended to protect the primary interests of Lessee, and the Lessor agrees that in no way 
will the required coverages and/or limits be relied upon as a reflection of the appropriate 
types and limits of coverage to protect Lessor against any loss exposure whether a result 
of this Agreement or otherwise. 

Failure to furnish satisfactorv evidence of insurance or laose of any reauired insurance 
policy is a material breach and grounds for tennination of the Lease. 

a. Property Insurance: The Lessor will provide and maintain (with Lessee 
reimbursement as per Section 4(b)(14): 

1. Property insurance in an amount of not less than 100% of the replacement 
cost of the building(s) and contents, including Improvements made on behalf 
of Lessee. Coverage shall be written on an "all risk" replacement cost ba:sis 
and include an endorsement for ordinance and law coverage. 
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2. If the property is located in a floodplain, flood insurance in an amount of not 
Jess than 100% of the replacement cost of the building(s) and contents, 
induding Improvements made on behalf of Lessee; or the maximum amount 
available from the National Flood Insurance Program, whichever is Jess. 

l 

b. Workers' Compensation Insurance: The Lessor will provide and maintain, for all 
employees of the Lessor engaged in work under the Contract, Workers' 
Compensation Insurance as required by AS 23.30.045. The Lessor shall be 
responsible for ensuring that any subcontractor that directly or indirectly provides 
services under this Lease has Wori<ers' Compensation Insurance for ite 
employees. This coverage must include statutory coverage for all States in which 
employees are engaging in work and employer's liability protection for not less 
than $100.000 per occurrence. Where applicable, coverage for all federal acts 
(i.e .• USL & H and Jones Acts) must also be included. 

c. Commercial General Liabilitv Insurance: The Lessor will provide and maintain 
Commercial General Liability Insurance with not Jess than $1,000,000 per 
occurrence limit, and will Include premises-operation, products/completed 
operation, broad form property damage, blanket contractual and personal injury 
coverage. Coverage shall not contain any endorsement(s) excluding or limiting 
contractual liability nor providing for cross liability. 

d. Automobile Liability Insurance: The Lessor will provide and maintain Automobile 
Liability Insurance covering all owned, hired and non-owned vehicles with 
coverage limits not Jess than $1,000,000 per occurrence bodily injury and 
property damages. Jn the event Lessor does not own automobiles, Lessor agrees 
to maintain coverage for hired and non-owned liability which may be satisfied by 
endorsement to the CGL policy or by separate Business Auto Liability policy. 

e. Umbrella or Excess Liability: Lessor may satisfy the minimum liability limits 
required above for CGL and Business Auto under an umbrella or excess LiabUlty 
policy. There is no minimum per occurrence limit under the umbrella or excess 
policy; however the annual aggregate limit shall not be Jess than the highest per 
occurrence limit stated above. Lessor agrees to endorse Lessee as an additional 
insured on the umbrella or excess policy unless the certificate of insurance states 
that the umbrella or excess policy provides coverage on a pure "true follow form" 
basis above the CGL and Business Auto policy. 

f. Professjonal Liability Insurance: The Lessor wiD provide and maintain 
Professional liability Insurance covering all errors, omissions or negHgent acts of 
the Lessor, its property managers, subcontractors or anyone directly or indirectly 
employed by them, made in the performance of this Lease which results in 
financial Joss to the State. Limits required are $500,000. 

g. Fideljtv Bond: The Lessor will provide and maintain a Fidelity Bond in the amount 
of $250,000 covering all acts of the Lessor, its property managers, or 
subcontractors who shall have access or perform work upon the Premises. 
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h. Certificates of Insurance Lessor agrees to provide Lessee with certificates of 
Insurance evidencing that all coverages, limits and endorsements as described 
above are in full force and effect and will remain In full force and effect as 
required by this Lease. Certificates shall include a minimum thirty (30) day notice 
to Lessee cancellation or non-renewal. The Certificate Holder address shall read: 

Legislative Affairs Agency 
State Capitol, Room 3 
Juneau, Alaska 99801-1182 
Fax (907) 465-2918 

Sec. 36 of the Lease 18 amended to read as follows: 

36. DELAY§ IN PERFORMANCE: If the Lessor delays In providing the Premises to the 
Lessee in a condition the Lessee determines satisfactorily meets the descriptions 
provided in the attached Exhibh "A", by the deadline set forth in section 3 and ExhibH ·e·. 
the Lessor shall provide a written explanation for the delay in performance. The Lessor 
may be excused from performance due to unforeseeable causes beyond the control and 
without fauH or neglect of the Lessor. Unforeseeable causes may include, but are not 
limited to: (1) acts of God, (2) public enemy, (3) acts of the state in its sovereign 
capacity, (4) acts of another contractor in the performance of a contract with the Lessee, 
(5) fires, (6) floods, (7) quarantine restrictions for epidemics, (8) strikes, (9) freight 
embargoes, (10) unusually severe weather conditions, and (11) delays unusual in nature 
by subcontractors or suppliers. Notification of such delays must be made to the Lessee's 
Procurement Officer in writing within ten (10) days of the commencement of the 
unforeseeable cause. The Procurement Officer shall ascertain the facts and the extent of 
delay and the extent of the time for completing the project. The Procurement Officer may 
approve up to four (4) thirty (30) day extensions if, in the Procurement Officer's 
judgement, the findings of fact justify an extension. The cause of the extension need not 
be unforeseeable to justify an extension. The Lessor shall provide written explanation for 
the delay in performance after the exhaustion of each extension. The Procurement 
Officer may terminate the Lease at any time after the four (4) thirty (30) day extensions if 
the Lessor has not provided the Premises to the Lessee in a condition the Lessee 
determines satisfactorily meets the descriptions provided in the attached Exhibit "A" by 
the deadline set in Exhibit •9•. Pending final decision on an extension of time under this 
sectlon, the Lessor shall proceed diligently with the performance of the Lease. Inability to 
comply with state or municipal construction or zoning laws or ordinances or restrictive 
covenants shall not be regarded as an unforeseeable cause. To terminate the Lease 
under this section, the Procurement Officer shall provide notice by e-mail or delivery of 
hard copy to the Lessor, whichever method is selected in the sole discretion of the 
Procurement Officer. The Procurement Officer shall provide thirty (30) days notice before 
terminating this Lease. 
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Sec. 37 of the Lease is amended to read as follows: 

37. HOLDING OVER: At the Lessee's sole discretion, prior to the Lease expiration, the 
Lessee may provide a one hundred eighty (180) day written notice to the Lessor 
informing the Lessor that the Lessee wishes to hold over following the end of the Lease 
Term. Such election for a holdover shall be not less than six months in duration and not 
more than one year in duration following the end of the Lease Term. Base Monthly 
Rental for the Holdover Period shall be as was in effect at the end of the Lease Term plus 
the applicable Base Monthly Rental adjustment set forth In Section 1(d). Only one 
holdover election shall be allowed. All other terms and conditions specified by the Lease 
remain the same. 

Sec. 39 of the lease (as amended by Lease Amendment #2 and Renewal # 1 (2009-2010) 
signed 3111/2009) Is amended as follows: 

Delete all content beginning with the second paragraph which begins "The Lessor consents to 
the Lessee's assignment. .. • 

Sec. 41 of the Lease Is amended to read as follows: 

41. USE OF LOCAL FOREST PRODUCTS: AS 36.15.010 requires that in a project financed 
by State money in which the use of timber, lumber, and manufactured lumber projects is 
required, only timber, lumber, and manufactured lumber products originating in this State 
from local forests shall be used wherever practicable. Therefore, if construction, repair, 
renovation, redecoration, or other alteration is to be performed by the Lessor to satisfy 
this Lease, the Lessor must use, wherever practical, timber, lumber, and manufactured 
lumber products originating in the State from local forests and only products 
manufactured, produced, or harvested in the state may be purchased If the supplies are 
competitively priced, available, and of like quality compared with products manufactured, 
produced, or harvested outside the state. 

Sec:. 42 of the Lease Is amended to read as follows: 

42. LEASE AMENDMENTS: In addition to any other amendment the parties may be allowed 
to make under the Lease, the terms of tha Lease entered into may be amended by 
mutual agreement of the parties, If the Lessee determines that the amendment is in the 
best interests of the Lessee. 

Sac. 43 of the Lease is amended to read as follows: 

43. AUTHORIZATION; CERTIFICATION: Authority for the Chairman of Legislative Council 
to execute this Lease was authorized by a majority of the members of the Alaska 
Legislative Council at a meeting on June 7, 2013. 

Funds are available in an appropriation to pay for the Lessee's monetary obligations 
under the Lease through June 30, 2015. The availability of funds to pay for the Lessee's 
monetary obligaUons under the Lease after June 30, 2015, is contingent upon 
appropriation of funds for the particular fiscal year involved. In addition to any other right 
Of the Lessee under this Lease to terminate the Lease, if, in the judgment of the 
Legislative Affairs Agency Executive Director, sufficient funds are not appropriated by the 
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Legislature, the Lease will be terminated by the Lessee or amended. To terminate under 
this section, the Lessee shall provide written notice of the termination to the Lessor. The 
Executive Director will include a budget request to cover the obligations of Lessee in the 
proposed budget as presented to the Legislative Council for each lease year as a 
component of Lessee's normal annual budget request and approval process. 

The Lease Is amended by adding new sections to read as follows: 

46. HUMAN TRAFFICKING: By the Lessor's signature on this Lease, the Lessor certifies 
that the Lessor is not headquartered in a country recognized es Tier 3 in the most recent 
United States Department Of State's Traffieking in Persons Report. 

In addition, if the Lessor conducts business in, but is not headquartered in, a country 
recognized as Tier 3 in the most recent United States Department of State's Trafficking in 
Persons Report, a certified copy of the Lessor's policy against human trafficking must be 
submitted to the Agency prior to contract award. 

The most recent United States Department of State's Trafficking in Persons Report can 
be found at the following website: http://www.state.gov/g/tip/rls/liprpt. 

If the Lessor is or becomes headquartered in a Tier 3 country, or fails to comply with this 
Section 46 ("Human Trafficking"), the Lessee may terminate the Lease. 

47. OPTION TO EXTEND LEASE: The Lessee may exercise an option under this section 47 
to extend, as provided by AS 36.30.083, the Lease for up to 10 years following the end of 
the expiring lease term. To exercise this option, the Lessee shall give notice to the Lessor 
at least six (6) months before the end of the Lease of the Lessee's intent to negotiate with 
the Lessor to extend the Lease under AS 36.30.083. The Lessor shall respond within 
thirty (30) days to the Lessee stating whether the Lessor intends to negotiate an extension 
under AS 36.30.083 with the Lessee. 

48. SUBORDINATION. NON-DISTUR8ANCE AND ATTORNMENT <SNDAI: 

a. Mongages. This Lease is subordinate to prior or subsequent mortgages 
covering the Premises. Lessor shall obtain from Lessor's mortgage lender for the 
Premises an agreement that in the event of a foreclosure by Lessor's lender, this 
Lease shall stay in effect and Lessee's quiet enjoyment shall not be disturbed so 
long as it is not in default. 

b. Foreclosures, If any mortgage is foreclosed, then: 

1. This Lease shall continue; and Lessee's quiet possession shall not be 
disturbed If Lessee is not In default; 

2. Lessee will attom to and recognize the mortgagee or purchaser at a 
foreclosure sale ("Successor Lessor") as Lessee's lessor for the remaining 
Term: and 
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3. The Successor Lessor shall not be bound by: 

i. any payment of Rent or Additional Rent for more than one month in 
advance, except as specified in the Lease; 

ii. any amendment, modification, or ending of this Lease without Successor 
Lessor's consent after the Suocessor Lessor's name is given to Lessee 
unless the amendment, modification, or ending is specifically authorized 
by the original Lease and does not require Lessor's prior agreement or 
consent; and 

HI. any liability for any act or omission of a prior Lessor. 

c. Notice. Lessee shall give notice to mortgagee of any claim of default under the 
Lease and allow mortgagee at least thirty (30) days to cure the default prior to 
terminating the Lease. Lessor and such mortgagee shall provide Lessee with a 
notice address for this purpose. 

d. Self-Operating. These provisions are self-operating. However, Lessee shall 
promptly execute and deliver any documents needed to confirm this arrangement 
and such other commercially reasonable terms as required by a mortgagee 
provided such document also confirms Lessee's right of non-disturbance so long 
as it is not In default. 

e. Estoppel Certificate. 

1. Obligatjon. Either party ("Answering Party") shall from time to time, within 
ten (10) business days after receiving a written request by the other party 
(Asking Party), execute and deliver to the Asking Party a written statement. 
This written statement, which may be relied upon by the Asking Party and any 
third party with whom the Asking Party is dealing shall certify: (i) the accuracy 
of the Lease document; (ii) the Beginning and Ending Dates of the Lease; (iii) 
that the Lease is unmodified and in full effect or in full effect as modified, 
stating the date and nature of the modification; (iv) whether to the answering 
Party's knowledge the Asking Party Is In default or whether the Answering 
Party has any claims or demands against the Asking Party and, if so, 
specifying the default, claim, or demand; and (v) to other correct and 
reasonably ascertainable facts that are covered by the Lease terms. 

2. Remedv. The Answering Party's failure to comply with its obligation shall be a 
default. The cure period for this Default shall be ten (10) business days after 
the Answering Party receives notice of the default. 

49. DEFINITIONS: 

"commercially reasonable regular schedule" per Section 4 (a) 7 is defined as professional 
carpet cleaning performed at least once every six (6) months or sooner if the carpeting 
and walk-off mats show excessive soiling or staining. 
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"final acceptance and occupancy" is defined as the date that the Lessee takes occupancy 
of the renovated Premises. This date is related to the lease agreement only and shall not 
be confused with terms such as substantial completion, partial completion, or other 
terminology that is directly related to Exhibit "A" and Exhibit "B". 

"reasonable time" per Section 33 is defined as follows with respect to the Lessor's 
obligations as described under Section 4 and more specifically, to the Lessor's 
responsibility to ensure uninterrupted service to the Premises: 

a. any interruption in a critical building service that immediately and substantially 
interferes with the Lessee's ability to use the Premises and that is under the 
control of Lessor including but not limited to items in Section 4 (a) 1 and 2 or any 
failure or interruption In HVAC, plumbing, water, sewer, electricity, elevators, or 
fire safety; the Lessor shall commence repairs/restoration as soon as notified and 
shall endeavor to restore services or temporary substitute services within a 
"reasonable time" of 24 hours. 

b. ordinary maintenance requests per Sections 4 (a) 3, 4, 6, 7, 8, 9, 10, and 11; the 
Lessor shall commence work as soon as possible and shall complete the work 
within a "reasonable time" of thirty (30) days. 

c. extraordinary maintenance requests per Section 4 (a) 5; the Lessor shall 
commence work within ninety (90) days and shall diligently pursue the work to 
completion. 

"reasonably required" per Section 4 (a) 5, Section 9, and Section 12 - is defined as the 
time the carpeting or other floor coverings, paint, or casework is no longer in good 
condition or repair and in the lessee's opinion is in need of repair or replacement. 

50. INCORPORATION: 

The following documents are incorporated by reference and form a material part of this 
into this Extension of Lease and Lease Amendment No. 3: 

Exhibit "A" LIO Approval Plans (plans, drawings, technical specifications). 

Exhibit ·e· Project Schedule 

Exhibit B-1 Interim Occupancy Schedule 

Exhibit •c• Written determination by the Procurement Officer regarding the procurement process 
leading to this Extension of Lease and Lease Amendment No. 3. 

Exhibit ·o· Executive Director's Cost Saving Calculation and Report to the Legislative Budget and 
Audit Committee per AS 36.30.083(b). 

51. AGREEMENT IN ITS ENTIRETY: 

The Lease represents the entire understanding between the parties. No prior oral or 
written understandings shall have any force or effect with respect to any matter covered in 
the Lease or in interpreting the Lease. The Lease shall only be modified or amended in 
writing. 
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51. AGftEEMENT IN ITS ENTIRETY: 

The Lease represents the entire understanding between the paitles. No prior oral or 
written understandings shall have any force or effect with respect to any matter covered In 
the Lease or In Interpreting the Lease. The Lease shaU only be modified or amended in 
writing. 

IN WITNESS WHEREOF, the Lessor and Lessae have executed this Lease on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business license No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Marl!; E. Pfeffer Alaska Trust UTAD 12/28/07 

Alana Williams date 
Its: Trustee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Represen~ve Mike Hawker Date 
Chair: Alaska Legislative Council 
Procurement Officer 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day. month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Mark E. Pfeffer Alaska Trust UTAD 12/28/07 

oJ k&-1?~~ ·;fy3 
Alana Williams Date 
Its: Trustee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair. Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
Leglslative Affairs Agency 

Date 

Paga20ol22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member. 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

Legal Counsel 

Date 

Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Marte: E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 
Marte E. Pfeffer Alaska Trust UTAD 12128/07 

Alana Wllllams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFF. IRS AGENCY 

CERTIFYING AUTHORITY 

Pamela A Vaml 
Executive Director 
Legislative Affairs Agency 

Date 

Paga20Df22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

Legal Counsel 

Dale 

Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax ldentlflcaUon No.: 48-3682212 
Business Ucense No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Mark E. Pfeffer Alaska Trust UTAD 12128/07 

Alana Williama 
Ila: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Reprasentatlva Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

p~ &f/1tt/1? 
Pamela A. Vaml Date 
Executive Direotor 
Legislative Affairs Agency 
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LESSOR: 
716 WEST FOURTH AVENUE, LlC 

By llB Member: 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

Legal Counsel 

Date 

Data 

EXHIBIT E 
Page 23 of26 

001340



IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 
Marie E. Pfeffer Alaska Trust UTAD 12128/07 

Alana Wiiiiams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Leglslative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vaml 
Executive Director 
Legislative Affairs Agency 

Date 

Pega20of2Z 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member. 

Robert B. Acree 
Member 

Date 

Date 
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CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
L.egislallve Affairs Agency 

Dale 

STATE OF ALASKA ) 
) BS. 

THIRD JUDICIAL DISTRICT ) 

APPROVED AS TO FORM: 

Legal Counsel Date 

THIS IS TO CERTIFY that on this day of 2013, before me the undersigned 
Notary Public in and for the State of Alaska, duly commissioned and sworn as such, personaDy 
appeared, MARK E. PFEFFER, known to me and to me known to be the indMdual named In and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that they had full power and authority to, and did execute the 
above and foregoing Lease on behalf of and as the free and voluntary act and deed of said 
organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and eff"oced my notarial seal 
the day, month and year first above written. 

fl. Lfuv"ib' 
STATE OF~ ) 

) SS. 
) 

Notary Public in and for Alaska 
My commission expires: ______ _ 

Tf<t!Af' JUblciAL blsTRict 
fl(JMl'.A tJ IY\a.A.1PO~ 
l "THIS IS TO CERTIFY that on this 11 day of ~w! lur'. 2013, before me the undersigned 

Notary Public in and for the State of Alaska, duly commissioned and swom as such, pel!lonally 
appeared, ROBERT B. ACREE, known to me and to me known to be the individual named In and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that he had full power and authority to, and did execute the above 
and foregoing Lease on behalf of and as the free and voluntary act and deed of said 
organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

!! ----Notary Public in and for Alaska j 
My commission expires: m lv JLJ 

' I 
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STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) SS. 

) 

• 

THIS IS TO CERTIFY thal on this -1.J!!:. day of~. 2013, before me the undersigned Notary 
Public in and for the State of Alaska, duly commissilldillldSwom as such, personally appeared, MARK 
E. PFEFFER, known to me and to me known to be the individual named in and who executed the above 
and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC. and who acknowledged to me Iha! 
they had full power and authority to, and did execute the above and foregoing Lease on behalf of and as the 
free end voluntary act .. nd deed of said organization, ror me uses and purpoaes therein mentioned. 

ereunto set my hand and affixed my notarial seal the day, 

STATE OF ALASKA 

THIS IS TO CERTIFY that on this --- day of . 2013, before me the undersigned Notary 
Public in and for the State of Alaska, duly commissioned and sworn as such, personally appeared, 
ROBERT B. ACREE, known to me and to me known to be the individual named in and Who executed the 
above and foregoing Lease on behalf of 718 WEST FOURTH AVENUE, LLC, and who acknowledged to 
me that he had full power and authority to, and did execute the above and foregoing Lease on behalf of and 
as the free and voluntary act and deed of said organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the day, 
month and year first above written. 

Notary Public in and for Alaska 
My commission expires: -------

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this /C{f1t day of S~. 2013, before me the undersigned Notary 
Public in and for the State of Alaska, duly commisli"necian<fsworn as such, personally appeared, ALANA 
WILLIAMS, known to me and to me known to be the lndlvlduar named in end who executed the above and 
foregoing Lease on behalf of MARKE. PFEFFER ALASKA TRUST UTAD 12128/07, and who 
acknowtedged to me that she had full power and aUlhority to, and did execute the above and foregoing 
Lease on behalf of and as the free and voluntary ad and deed or said organiZation, for the uses and 
purposes therein mentioned. 

IN WITNESS W~E ft~~unto set my hand and affixed my notarial seal the day, 
month and year first above ~·~\~ 

~OTARY) ' l R Uv.-
~·\PUBUC ;•~ 
"'h~ •. ~4'-. ..ss Ii§ '!j'"'• .... '/>... ... ~~-

~1,Ctr11~\\\\~~ 
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L79 

• 
10:04:42 AM 

I. CHAIR MIKE HAWKER called the Legislative Council meeting to order 
at 10:00 a.m. in room 670 of the Anchorage Legislative Office 
Building. Chair Hawker noted t:hat the meeting would start with 
the executive session first and then Council would proceed to 
routine motions and business activities. Due to a technical issue 
with the recorder's microphone, Chair Hawker recited the roll 
call for purposes of establishing a quorum. Present at the call 
were Representatives Hawker, Johnson, Stoltze and P. Wilson (via 
teleconference); and Senators Coghill (via teleconference), Egan, 
and Micciche (via teleconference), and Hoffman (alternate 
member). 

REPRESENTATIVE JOHNSON moved that that Legislative Council go 
into executive session under Uniform Rule 22 (b) for t:he 
discussion of matters the immediate knowledge of which would 
adversely affect the finances of a government unit. 

10:06:50 AM 
Legislative Council went into executive session. 

1:02:43 PM 
Legislative Council came out of executive session. 

CHAIR HAWKER called the roll. Present at the call were 
Representatives Hawker, Johnson, Pruitt, Stoltze and P. Wilson 
(via teleconference); and Senators Egan, McGuire, Meyer and 
Hoffman (alternate member) . 

II. ANCHORAGE LIO LEASE 

Chair Hawker noted that the first order of business is a series 
of four motions related to the extension of the Anchorage LIO 
lease. 

MOTION - LEASE EXTENSION 
SENATOR MCGUIRE moved that Legislative Council authorize the 
chairman to negotiate all the terms and conditions necessary to 
extend Lease 2004-024411-0 pursuant to AS 36.30.083(a). 

REPRESENTATIVE STOLTZE objected to ask for a brief description of 
the thought process for this item for the public record. 

CHAIR HAWKER said this suite of motions allows the Legislature to 
extend our current lease under AS 36. 30. 083 (a), which provides 
for lease extension on a sole source basis as long as certain 
financial conditions are met; amends the Legislature's 

Legisla~ive Council Meeting 
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L80 

• 
procurement procedures to allow material amendments to existing 
leases; empowers the Chairman to negotiate material amendments to 
the existing lease - amending paragraph 42 to comply with the 
amended procurement procedures and incorporating the leasehold 
improvements proposed by the landlord to modernize the existing 
LIO facility, limited in cost to be less than similarly sized, 
located, and apportioned newly constructed facilities in downtown 
Anchorage as determined by the Alaska Housing Finance Corporation 
(AHFC); and allows AHFC to be engaged as the Legislature's tenant 
representative for lease negotiation with the landlord and 
project oversight. He further noted for the record that Council 
sought other downtown Anchorage properties suitable to 
legislative function and found none, leaving the option of 
constructing a new building. Council has definitively said that a 
new state-owned building is not a desirable outcome, leading to 
the decision to improve the existing location. 

Representative Gruenberg joined the meeting at this time. 

REPRESENTATIVE STOLTZE spoke to the suite of motions. He said he 
was inclined to support these motions noting the lack of suitable 
alternative space. He said that the current option of improving 
the existing space would allow for the possibility of 40 members 
and 20 members having the ability to meet on some basis. He said 
he was not talking about a capital move, but under certain 
circumstances where the public would be served, and he thinks the 
Legislature would be well-served by the opportunity to meet in 
Anchorage in possible special sessions. The opportunity to have 
larger meeting spaces for the public and for the entire 
Legislature for short-term meetings is something his district 
would support. He said he has some reservations about parts of 
the process, is a little bit hesitant about sole-source 
procurement, but under the circumstances and with the meeting 
space accommodations being offered, this option has his support. 

SENATOR MCGUIRE said for the record that considering the 
controversy generated when previous Legislative Councils have 
considered the option of purchasing a building, the current 
members felt that purchasing a new building at this stage is 
simply not something this Legislative Council wants to go 
through. She said they think it is more in the public benefit to 
keep this particular building on the municipal tax rolls: that 
keeping with the existing leaseholder is in the public interest; 
and allowing this leaseholder to make the tenant improvements 
that are necessary is in the public interest. She said that there 
are significant health and safety issues with this building that 
have been brought up time and time again to the Legislative 
Affairs Agency Executive Director that will need to be covered in 
those improvements. 
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CHAIR HAWKER added that pursuing the sole source option within 
Alaska statute was deemed to be the most practicable method 
forward as the lease on the current building expires in 11 months 
with no renewal options left; there is no other option at this 
point as the Request for Information (RFI) that was issued 
regarding real estate across the Municipality of Anchorage 
received only two responses, neither of which was able to 
accommodate the Legislature downtown at all and both had limited 
utility regardless of location. He said Council has done adequate 
due diligence and they are working within the parameters of the 
time frame in which they find it necessary to work. For these 
reasons and the substantive reasons stated by Senator McGuire, 
Council has chosen to pursue a sole sourcing option. 

The motion allowing the chairman to negotiate all the terms and 
conditions necessary to extend Lease 2004-024411-0 pursuant to AS 
36.30.083(a) passed with no objections. 

MOTION - AMEND PROCOREMEHT PROCEDURE 
1:13:32 PM 
SENATOR MCGUIRE moved that Legislative Council adopt proposed 
Amendment No. 12 to the Legislative Procurement Procedure 040 to 
provide a limited ability for the Legislative Affairs Agency, or 
a legislative committee, to materially modify an existing lease 
that was previously competitively procured. 

CHAIR HAWKER, in response to a question for clarification by 
Representative Stoltze regarding the motion made by Senator 
McGuire, confirmed that Senator McGuire was mistaken when she 
said, in part, " ... Legislative Affairs Council ... " and that the 
motion reads "Legislative Affairs Agency ... ". 

REPRESENTATIVE GRUENBERG asked about paragraph four, specifically 
that one of the factors is that the modification must be in the 
best interest of the Agency or the committee and he wondered if 
there was a difference between saying that and saying "in the 
public interest." He said he could foresee something where a 
narrow Agency might have a particular interest but it might not 
necessarily be in the public interest and he wondered legally 
about that. 

DOUG GARDNER, Legal Services Director, said some contracts are 
entered into by the Agency at the direction of Legislative 
Council and those would be approved by Legislative Council; some 
contracts are entered into by committee. He said he could not 
think of any committee leases at the moment, but in order to 
accommodate the traditional type of leasing, it is broken down 
into those two categories. 

Legislative Council Meeting 
June 7, 2013 Minutes 
Approved August 23, 2013 

4 ot 9 

LAA_001354 

EXHIBIT F 
Page 3 of 6 

001346



L82 

REPRESENTATIVE GRUENBERG interrupted to say that he was drawing a 
distinction between local interests as opposed to broad public 
interest or if this amendment considers them to be the same. 

MR. GARDNER responded that this Council would be approving those 
items and because of the composition of Legislative Council which 
has statewide representation, there wasn't a local interest that 
wouldn't also be· a public interest as a consideration. 
Representative Gruenberg was satisfied with that response and 
simply wanted it on the record. 

Senator Coghill 
teleconference. 

joined the meeting at this time via 

CHAIR HAWKER repeated the motion and asked if there were further 
objections. 

The motion to amend Legislative Procurement Procedure 040 passed 
with no objections. 

MOTION - AUTHORIZE MATERIAL AMENDMENTS TO LEASE 
1:17:19 PM 
SENATOR MCGUIRE moved that Legislative Council authorize the 
chairman to negotiate amendments to lease 2004-024411-0 by mutual 
agreement with the Lessor to remove the limitation of amending a 
lease that amounts to a material modification in paragraph 42; 
and to include 712 West Fourth Avenue, with other terms and 
conditions necessary to acconunodate renovations, not to exceed 
the estimated cost of a similarly sized, located and apportioned 
newly constructed building as determined by the Alaska Housing 
Finance Corporation. 

CHAIR HAWKER said this motion authorizes material amendments to 
be made to the extended lease and would allow the chair to 
negotiate material modifications and renovations for the facility 
currently occupied. 

SENATOR EGAN asked for a copy of the motions. 

CHAIR HAWKER. said a copy of the motions for this meeting should 
have been emailed to each member. In response to a question posed 
by Senator Coghill, he said that the quorum is on record so there 
is no need for a roll call vote. 

The motion to authorize material amendments to the lease passed 
with no objections. 
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REPRESENTATIVE STOLTZE said he has not talked to Mr. Pfeffer 
about this project but he had in the past received political 
contributions from him. He was not asking to be excused from the 
vote, simply noting it for the record. 

CHAIR HAWKER noted as a point of reference that Mr. Pfeffer is a 
landlord for the building currently occupied by the Legislature 
in Anchorage. He further noted that he also has received 
contributions from Mr. Pfeffer over the course of his political 
career. 

REPRESENTATIVE GRUENBERG stated that he also has received 
political contributions from Mr. Pfeffer. 

CHAIR HAWKER stated for the record that the following members 
indicated that they too had received political contributions from 
Mr. Pfeffer: Representatives Pruitt and Johnson and Senators 
Egan, Meyer, Hoffman, Coghill, and McGuire. Representative Peggy 
Wilson said she has not received a contribution from Mr. Pfeffer 
that she knows of. 

MOTION - ENGAGE ABFC AS LESSEE'S REPRESENTATIVE 

CHAIR HAWKER said that there was a benchmark number of $50,000 in 
this motion. He said he spoke with Mr. Fauske at AHFC and 
depending on the amount of work done; the final amount could be 
anything from gratis to the full amount authorized in this 
motion. He said he will continue to work with AHFC to accommodate 
this on as much of a gratis basis as possible. 

1:21:58 PM 
SENATOR MCGUIRE moved that that Legislative Council authorize the 
chairman to enter into a contract for payment not to exceed 
$50,000, for AHFC to act as the Lessee's representative in 
negotiating an extension to Lease 2004-024411-0, as amended to 
include 712 West 4th Avenue, and to assist in managing the 
Lessor's compliance with the terms and conditions of the Lessor's 
improvements, as described in the lease extension. 

The motion to engage AHFC as Lessee's representative passed with 
no objections. 

CHAIR HAWKER said that with the passage of the fourth and final 
motion, that takes care of the beginning of a fabulous project to 
establish legislative facilities that will accommodate 
legislative needs for the next 10 or more years. 

SENATOR MEYER commented that, for the record, he appreciated as 
an Anchorage legislator that Council has opted to extend and 

Leqislative Council Meeting 
June 7, 2013 Minutes 
Approved August 23. 2013 

6 of 9 

LAA_001356 

EXHIBIT F 
Page 5 of6 

001348



L84 

renovate rather than buy or build a new building. He remembered 
being upset as an Anchorage Assembly member in the '90s when the 
State bought the Atwood Building and took it off the tax rolls. 
He said every time that happens it ;is essentially a property tax 
increase for the rest of Anchorage. He said he also appreciates 
that Council is keeping its obligation to the downtown area and 
staying in the downtown area even when it's sometimes difficult. 

SENATOR HOFFMAN asked about the time frame and transition of the 
project. 

CHAIR HAWKER said tha~ ·although it is subject to final 
determination as there will need to be a design process for scope 
of improvement, he hopes the project will be concluded in 
approximately a nine month period - commencing sometime between 
October and December, with completion timed to permit 
reoccupation as soon as possible after the 2014 legislative 
session is concluded. 

III. APPROVAL OF MINUTES 

1:25:18 PM 
SENATOR MCGUIRE moved that the minutes from the Legislative 
Council meeting on May 13, 2013 be approved. 

The minutes were approved with no objections. 

IV. RATIFICATION OF CHARITABLE EVENT 

1:25:53 PM 
SENATOR MCGUIRE moved 
following charity event, 
Legislative Council 
24. 60. OBO (a) (2) (b): 

that Legislative Council ratify 
which was previously sanctioned by 
Chair in accordance with 

the 
the 

AS 

a. 14th Annual Calista Heritage Foundation Golf Tournament 
benefitting the Calista Heritage Foundation, Inc. 

CHAIR HAWKER noted for the record that the 14th Annual Calista 
Heritage Foundation Golf Tournament benefitting the Calista 
Heritage Foundation, Inc., met all the qualifications in statute 
of being a 501 (c) (3) organization. 

The event was ratified with no objections. 
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Legislative Affairs BuUdlng Assignment Overview 

follows: 

• Platmap 
• Conceptual drawings and floor plans 
• Ocotechnical report 
• Construction co91S and remaining OOSI to complete 

Purchase and Sale Agreement (for Anchor Pub Bl 712 W05t 4" Avenue 
prior to renovation/expansion project) 

• Complete lease documenlation 
• Mmket rent appraisal report by Timothy Lowe, MAI, CRE, FRICS 
• Pro-fonna operating expense information 

The following information was not available lo the appraiser: 

• Three years of historic operating dalS 
• Full archileCIUral plans 
• As built 
• Tiderepon 
• Environmental study 

Market Analyala Extensive research on macro and micro economic conditions within the subject's 
mari<et has been condueled. Extensive rcsean:h on current market conditions 
within the silbjcct's sector of the real estate market hns been conducted. The 
Appraisal lnstltUte recognizes two categories of market analysis: inferred ond 
fimdamentnl. Inferred analyses (Level A ond B) are basic methods by which 
future supply and demand conditions ore inferred by current and general market 
condition• (seeondary data). In fundamentill onol)'lles (Level C and D), general 
informo1ion is supplemented by detailed datn in order to forecost supply and 
demand, BS well as subject-•pc:cific ab5orption ond capture (primary dDla). The 
market analysis performed in this D5signment is based on inferred demand. 

Approaclles to Value 

14-0900 

LAND VALUATION Thi• approach was developed because it is necessary to develop a credible and 
reliable estimale of market value for this properly type. 

COST APPROACH This approach was developed because ii is necessary lo develop a credible and 
reliable estimate of market value for this propeny type. 

SALES 
COllPAlllSOll 

APPROACH 

This approach was not developed becuuse there is inadequate market dBla to 
develop a credible value estimate through this approach. Thal said, the most 
relevant available sales data was gathered and analyzed primarily BS a test of 
raisonableness for Ute value developed in the otba approaches. The available 
sales data also aided In the acleclion of an eppropriate reto of return for the 
subject. 

lllCOllE This approach was developed because it is necessary to develop a credible and 
CAPll'~ reliable estimate of market value for this property type. 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-15-05969CI 

~n 
DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S JOINDER OF REPLY IN 
SUPPORT OF 716'S MOTION FOR RULING OF LAW PRECLUDING ABI'S 

CLAIMS FOR QUI TAM DAMAGES 

In its non-opposition to 716 West Fourth Avenue, LLC's motion for ruling of law 

precluding Alaska Building, Inc. 's ("ABI") claims for qui tam damages, Defendant 

Legislative Affairs Agency ("LAA") explained that there is absolutely no legal support 

for AB I's claim for 10 percent of any "savings" secured in this case. There is no statute 

and no common law that would allow this recovery. ABI docs not dispute this. 

LAA'S JOINDER OF REPLY IN SUPPORT OF 7I6'S MOTION FOR RULING OF LAW (QUI TAM) 
ALASKA BUILDING, INC. v. 7 I6 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-I 5-05969CI 
Page I of5 
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• 
Instead, ABI argues that this Court should establish new law to authorize a multi-

million dollar payday to ABI - at the expense of Alaska taxpayers - if ABI prevails in its 

lawsuit. 1 ABI concedes (again) that this is not a False Claims Act action, but offers the 

non sequitur that many states have enacted state versions of the federal False Claims Act 

as though this legitimizes ABI's requested relief.2 Alaska has not enacted a version of 

the False Claims Act, so it is unclear how this is relevant. There is simply no basis in 

Alaska state law for this claim, and ABI has never identified one. 

ABT asks this Court to create some new remedy that would award ABI millions of 

dollars if it prevails, but this request is frivolous. 3 As ABI makes clear, this hypothetical 

"judicially created recovery" is intended to establish new law out of whole cloth and 

override the legislative abrogation of the public interest litigant exception to Civil Rule 

82.4 ABI is already aware of this abrogation because it affirmatively cited to Alaska v. 

Native Village of Nunapitchuk, 156 P.3d 389 (Alaska 2007), the very case which 

1 See Opposition to 716's Motion for Ruling of Law Precluding ABI's Claims for 
Qui Tam and Punitive Damages at 3-7 ("Opp.") (filed Oct. 27, 2015). 

2 See id. at 6. 
3 ABI devotes the bulk of its brief to complaining that a plaintiff who does not 

prevail may be subjected to a large attorney fee award, thereby "chilling" that plaintiffs 
desire to bring claims in the public interest. See id. at 3 ("imposition of attorney's fees 
against such a plaintiff who does not prevail has chilled this important check against 
governmental misdeeds"); id. at 4-5 ("The problem of substantial attorney's fee awards 
under Civil Rule 82 chilling legitimate challenges to illegal government action .... "); id. 
at 4 ("The risk of a large attorney's fee award against such a plaintiff has simply made 
the potential financial cost of a public interest lawsuit too great."). This is an entirely 
different issue than whether or not a private litigant who does prevail should be entitled 
to millions of dollars in a qui tam-like recovery for a successful lawsuit. That is the focus 
of the instant motion and this brief. 

4 See Opp. at 5, 7. 

LAA'S JOINDER OF REPLY IN SUPPORT OF 716'S MOTION FOR RULING OF LAW (QUI TAM) 
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• 
recognized that the general public interest exception to Civil Rule 82 had been abrogated 

(and upheld that abrogation).5 This made-up qui tam recovery is designed, in ABl's 

view, to incentivize public interest litigation by compensating a prevailing party with 

more than the usual Rule 82 fees for winning a case, but state law unequivocally 

forecloses any such recovery: "Except as otherwise provided by statute, a court in this 

state may not discriminate in the award of attorney fees and costs to or against a party in 

a civil action or appeal based on [the former public interest litigant factors]."6 See AS 

09.60.0lO(b). ABT is asking this Court to grant a type of relief that is prohibited by state 

law and has no legal support whatsoever. 

During the August 18 oral argument with respect to standing and the severance of 

ABI's claims, this Court noted that ABI was asking the Court to manufacture a claim for 

10 percent of the purported savings. The Court went on to hold in its subsequent Order 

that ABI "clearly" did not have interest-injury standing - meaning A Bl did not have even 

an "identifiable trifle" of an interest - to challenge the legality of the lease. 
7 

Plaintiff 

refused to take the hint and doubled-down by re-raising the claim for 10 percent of 

5 See id. at 404; see Opp. at 4 (citing case and noting that it upheld the abrogation 
of the judicially created public interest litigant exception to Civil Rule 82 except as to 
constitutional claims, which are not relevant here). 

6 "The purpose of Rule 82 is to partially compensate a prevailing party for the 
expenses incurred in winning a case." Nautilus Marine Enters. v. Exxon Mobil, 332 P.3d 
554, 559 (Alaska 2014) (internal quotation omitted). If ABI's claim is not for some type 
of heightened "prevailing party" award, then ABI has presented no basis whatsoever for 
its 10 percent "savings" request. 

7 See Order dated Aug. 20, 2015, at 3 & n.15 ("This Court would note that this 
rather novel claim [for 10 percent of any savings] is not an issue presently before the 
Court, but the Court does not find enough credence in the claim to grant interest-injury 
standing."). 
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• 
savings in its second amended complaint thereafter. In the absence of an "identifiable 

trifle" of an interest that needed to be compensated, ABI obviously had no claim for 

millions of dollars here. Even assuming that ABI genuinely believes that it should be 

rewarded with millions of dollars for belatedly suing the defendants 17 months after AB! 

concluded that LAA allegedly failed to comply with the State Procurement Code (and 

after ABI pocketed tens of thousands of dollars from the construction project), this belief 

is not objectively reasonable. 8 There is no statutory basis for ABI' s requested recovery. 

There is no common law basis, either, and the False Claims Act does not allow for the 

creation of additional common law to supplement its remedies.9 ABI's contention is 

precisely the type of "empty-head pure-heart" justification for patently frivolous 

arguments that Rule 11 is intended to eliminate. Io 

For the foregoing reasons, LAA requests that the Court preclude ABI from 

recovering 10 percent of any "savings" it recovers if ABI prevails in its challenge to the 

legality of the lease. LAA also requests such other relief as the Court deems appropriate. 

8 See Legislative Affairs Agency's Memorandum in Support of Motion for 
Summary Judgment Under the Laches Doctrine at 2-6 (filed Oct. 21, 2015) 

9 See Mortgages, Inc. v. United States Dist. Court for the Dist. of Nevada (Las Vegas), 
934 F.2d 209, 213 (9th Cir. 1991). 

IO See Smith v. Ricks, 31 F.3d 1478, 1488 (9th Cir. 1994); Margo v. Weiss, 213 
F.3d 55, 64 (2d Cir. 2000) (quoting Fed. R. Civ. P. 11 advisory committee note to 1993 
amendments). 
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DATED: November20, 2015. 

STOEL RIVES LLI' 

~·~ By:'.kV] 
KEVIN CUDDY 
(Alaska Bar #08100) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on November 20, 2015, a true and correct copy of the foregoing was 
served by U.S. mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
in complianc ska Appellate Rule 513.5(c)(l) and Civil Rule 76(a)(3). 
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ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC. et al., Case No. 3AN- I 5-05969CI 
Page 5 of 5 
80487241.1 0081622-00003 001356



0 

" z 
0 
ti) 

( 

J 

11'1 ..... 
"' 0 Cl! 

0 " "' - ::; 
~ 0 ,...: 

5~~ 
11'1 "' 

"' .,; < ~ 
"~~u.. w w < >- > _, 
~<(<(, 
< r w 

Z ...J/i.~-" ..... ,.J .... 0 f"I'\ 
U. lfi I ~ 

J ~ ~re 
a'.l " <( "! 

"' " I "' 0 - "' 
ti) 

( 
_, 
w 
I-

• < ! L. :: .i 

IN THE SUPERIOR COURT FOR THE STATE OF AL~S~i~~ :(.SJ'.·· 
i ! H!\l) l;1...i l !ill. I 

THIRD JUDICIAL DISTRICT AT ANCHO~G~CJ 20 P/·1 L: 1 ... c:: 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plain ti ff, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 
______________ ) 

. . ! . - .. I 

;:; y : ___ , _____ --·--
.... ; 'Ti 1 \j I I :_-; 

Case No.: JAN-15-05969 CI 

UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 
716 WEST FOURTH A VENUE, LLC'S REPLY TO PLAINTIFF'S 

OPPOSITION TO 716'S MOTION FOR RULING OF LAW PRECLUDING 
ALASKA BUILDING, INC.'S CLAIMS FOR QUI TAM AND PUNITIVE 

DAMAGES 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves the court to extend the deadline by which it is to 

reply to Plaintiffs opposition to 716's Motion for Ruling of Law Precluding Plaintiffs 

Claims for Qui Tam and Punitive Damages. 716 seeks an additional two days to reply. 

Plaintiff does not oppose this request. This motion is accompanied by the attached 

affidavit of counsel and proposed order. 

DATED: ------

{ 10708-101-00305215;1) 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

Jeffrey W. Robinson 
Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certif}'_tlyit a copy of the foregoing was served 0 electronically D messenger 
D facsimile [0'U.S. Mail on the 2.0 day ofOetobeF 2015, on: 

fJu~b-

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO REPLY TO PLAINTIFF'S OPPOSITION TO 716 MOTION FOR RULING OF LAW 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
I 10708-101-00305215; I} Page 2 of2 
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• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~·) 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND FILING DEADLINE FOR 716 TO FILE REPLY TO 
PLAINTIFF'S OPPOSITION TO 716'S MOTION FOR RULING OF LAW 

PRECLUDING ALASKA BUILDING, INC.'S CLAIMS FOR QUI TAM AND 
PUNITIVE DAMAGES 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Filing Deadline for 716 to file a Reply to Plaintiff's Opposition to 716's Motion for 

Ruling of Law Precluding Alaska Building, Inc. 's claims for Qui Tam and Punitive 

Damages. I have personal knowledge of all facts described herein. 
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• •• 
2. The deadline to reply to Plaintiffs opposition is 11/20/2015. Plaintiff, 

who is out of the office until December 6, 2015 has agreed to allow Defendant to file a 

reply by November 24, 2015. This matter was discussed, and agreed to, by parties' 

counsel in an email dated November 20, 2015. Counsel for 716 has three affiliated 

briefs in this case that it is filing today and two briefs it is filing in the severed 

construction case. It was not feasible to file all six by today, and 716 is asking for only 

two additional days. 

3. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

~if'--

NOTARY PUBLIC in and for Alaska 
My Commission Expires: \/P./a"t>L4 

~t 
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~~ 
James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 
\ J_, 

1
- /'i ' Q 11 I , 1J /7-­
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Heidi Wyckoff 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Filed ii the Trial Courts 
STATE OF Al.ASICA. lltRf) DISTRICT 

NOV 20 2015 ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

Case No.: 3AN-15-05969 CI 

REPLY TO PLAINTIFF'S OPPOSITION TO LEGISLATIVE AFFAIRS 
AGENCY'S MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES 

DOCTRINE 

Alaska Building, Inc. ("ABI") has failed to demonstrate its 17 month delay in 

filing suit was reasonable. As 716 West Fourth Avenue LLC ("716") is prejudiced by 

this delay in filing suit and there are no material facts in dispute, this court should grant 

summary judgment. 

ARGUMENT 

I. Plaintiff's 17 month delay in filing suit is unreasonable. 

ABI has conceded that it waited approximately 17 months from the date it came 

to believe that the lease was in violation of AS 36.30.083 before filing suit. The 

equitable defense oflaches precludes unreasonable delay if that delay prejudices the 

{ 10708-101-00303141 ;S) Page I of 12 
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defendant. 1 Although Jim Gottstein, President of the Alaska Building, directly denied 

that anyone threatened him during the construction process, 2 Plaintiff nevertheless . 

suggests that it held a subjective belief that if it had filed suit earlier and lost the 

hypothetical suit, 716 would have retaliated by intentionally damaging the Alaska 

Building. Plaintiffs suspicion of retaliatory damage is contrary to the undisputed facts 

already developed in this case. Even if Plaintiff actually believed its own retaliatory 

damage theory, Plaintiffs subjective belief does not render its 17 month delay in filing 

suit reasonable under the !aches doctrine. 

a) Relocation of the gas service 

Plaintiffs first argument, that 716 threatened to cut off the gas to the Alaska 

Building to ensure ABI's cooperation during negotiations, is complete fiction. No such 

threats were made. Prior to relocation, the gas meter which serviced the Alaska 

Building was located on 716 property. Removal of the meter required that the gas lines 

that extended from the Anchor Pub to the meter located behind the Alaska Building be 

re-piped. Bob O'Neill, on behalf of 716, notified Mr. Gottstein on October 28, 2013 

that the gas meter would need to be removed and relocated prior to commencement of 

construction activities.3 As owner of the property to which the gas meter was affixed, 
. . 

. . 

716 was en.titled to authorize Enstar to safely conduct the rein oval and relocation. Even • · 

1Bibo v. Jeffrey's Restaurant, 770 P.2d 290, 293 (Alaska 1989). 
2 See 10-23-15 Deposition of Mr. Gottstein at 141: 22 - 142: 3. Attached as 

Exhibit A. 
3 See Letter and corresponding email attached as Exhibit B. ((This exhibit was 

marked as Exhibit G during Mr. Gottstein's deposition.)) 

REPLY To OPPOSITION To MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 
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so, Mr. Gottstein was given the option to be indemnified by 716 and its contractors if 

they performed the work, or to retain his own mechanical contractor to perform the 

work and restart its gas fired equipment.4 

Mr. Gottstein informed his tenants of the situation on October 291
h, referencing 

Mr. O'Neill's October 28th letter. 5 The next day, ABI entered into a "License to Enter 

Indemnity and Insurance Agreement" with Criterion General that addressed the . . 

relocation of gas meter service and gas lines, and "to the extent required for safety, to 

shut down and restart the boilers."6 As part of that Agreement, ABI was named as an 

Additional Insured under Criterion's liability policy and issued an insurance certificate.7 

Plaintiff does not dispute that he entered into the indemnity agreement regarding 

relocation of the gas line and gas meter on October 30, 2013, the same day he was e-

mailing Mr. McClintock threatening to "launch the grenade" (i.e. file for injunctive 

relief) and drafting letters to the Attorney General regarding the project.8 Mr. Gottstein 

therefore made the voluntary decision on October 30th to work with 716 rather than take 

4 Id. 
5 See Exhibit B (This exhibit was also marked as Exhibit G during Mr. 

Gottstein's deposition.) · · · · · 
6 See Exhibit C. (The indemnity agreement and insurance certificates were 

marked as Exhibit Fin Mr. Gottstein's deposition.) 

· 
7 See Id. 

· 
8 See Exhibit A at 97: 7 - 98: I. 
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affirmative steps to challenge the legality of the lease. Based on ABI's cooperation, the 

gas service work was performed on or about November 18, 2013.9 

Mr. Gottstein admits that he has never complained that Criterion or any other 

entity involved in moving the gas was negligent. 10 Rather, Mr. Gottstein claimed in his 

deposition that "the boiler went off a couple of times, and the rooftop units had some 

problems." 11 Mr. Gottstein remains unwilling to appreciate the fact that 716 was 

responsive to Mr. Gottstein's complaints, however minor, facilitated insurance coverage 

for ABI, and provided ABI a valuable service. 12 

In sum, ABI has presented no evidence that if it had filed suit to stop 

construction on the basis of the lease's purported illegality and lost, 716 would have 

retaliated by intentionally damaging the Alaska Building;s gas lines; 13 Plaintiff also 

fails to articulate why it waited an unreasonably long time-an additional sixteen 

months-after completion of the gas work to file suit. 

b) Preservation of the Party Wall 

9 As noted by Mr. Gottstein in a follow-up memo to his tenants, the work was 
estimated to disrupt the heating system for three to four hours, and 716 had scheduled 
the work for a day in whieh the temperature was predicted to be relatively warm. See 
Exhibit D. (This was marked as Exhibit L during Mr. Gottstein's deposition.) 

10 See EXhibit A at 100: 20-25. 
11 SeeEXhibitAat 101: 1-6. . ' . . . . 

12 Prior to any construction efforts taking place, 716 met with members of the 
public who.could be affected by the construction process. Plaintiff wrote off these 
meetings as "public relations." See Exhibit A at 101~102. . 

. 
13 It also belabors comm~n sense to believe that Mr. Gottstein, a lawyer 

intimately familiar with the process of filing suit, would not rdy on the legal process to • · .. 
thwart property damage to his own building before any work was actually done. 

. . 

REPLYTO OPPOSITION TO MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 
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Plaintiffs second argument, that fear of 716 taking retaliatory action against the 

party wall warranted delay in litigation, is equally indefensible. 14 Plaintiff once again 

misstates the history of the various agreements it willingly entered into as the LIO 

Project unfolded. As discussed in previous briefings, Plaintiff and 716 entered into an 

Access, Indemnity, and Insurance Agreement on December 6, 2013, regarding the party 

wall. 15 "Party Wall" was defined as part of the Agreement16 and the parties agreed that: 

716 shall exercise due care consistent with its obligations under the Party 
Wall Agreement and common law to preserve the Party Wall during the 
Project. The Party Wall will remain governed by the Party Wall 
Agreement. Portions of the eastern wall of the Empress Theater not 
shared by the Empress Theater and the Alaska Building and not included 
within the scope of the Parf(, Wall Agreement may be removed during the 
Project in 716 's discretion. 7 

· 

The Agreement expressly made 716 potentially liable for any failure to use due 

care with respect to work performed on the Party Wall. That obligation would have 

existed regardless of ABI challenging the legality of the lease. Moreover, ABI was 

insured against damage to the party wall under the indemnification portion of the 

Agreement. Rather than challenge the legality of the lease, however, Mr. Gottstein 

chose to discuss hypothetical damage liability with 716's counsel, 18 no doubt preparing 

14 See Plaintiffs Opposition toLAA's Laches Motion at 3. 
15 See Exhibit E at 1. 
16 See Exhibit F. 
17 See Exhibit Eat paragraph?, pg. 4. 
18 Notably, the letters attached to Plaintiffs Opposition between Mr. Gottstein 

and 716 discussing the parties' differing interpretations of the scope of the December 6, 
2013 Agreement as it pertained to the party wall, are after the Agreement was executed. · 
See Plaintiffs Opposition to LAA's Laches Motion, Exhibit 3. 
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for the litigation claims in the severed construction suit. 19 This assertion is supported by · 

Mr. Gottstein's own statements during his October 23rd deposition, in which he admitted 

that he only challenged the legality of the lease when he was not compensated $250,000 

for what he believed to be damage to his building after construction had ended.20 In 
.. 

sum, Plaintiff has produced no evidence supporting its inflammatory contention that the 

filing delay was justified by threats to the Alaska Building. 

c) Plaintiff had sufficient notice to file suit. 

Plaintiffs last argument in defense of the delay, is that it "was not feasible" to 

file suit in the period in which it learned about the lease and the anticipated demolition 

of the Anchor Pub. The Alaska Supreme Court rejected an identical argument in City of 

Juneau v. Breck, where the plaintiff learned of an alleged procurement code violation 

two months prior to construction beginning, and then actually filed suit three months 

into the construction process and at a time when construction was nearly 50% 

complete.21 In the present case, Plaintiff admitted it learned ofthe contemplated 

renovation "by mid-September, 2013. "22 Construction actually began approximately 

four months later in December 2013. Thus, Plaintiff had at least three months to file 

suit prior to construction and atleast an additional 13 months to file during construction. 

Plaintiffs failure to do so is unreasonable. 

19 3AN-15-09785CI. 
20 See Exhibit A: 124: 5-18. 
21 706 P.2d 313 (Alaska 1985). . 
22 See Plaintiffs Response to 716 Interrogatory No. 1. 
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As previously articulated in 716's Opposition to Plaintifr_s Motion for 

Preliminary Injunction, which was incorporated in the Joinder motion it filed in this 

instant matter, it is undisputed that it was feasible for Plaintiff, in the months preceding 

construction, to: meet with Mark Pfeffer (October 2, 2013); meet with Project personnel 

(October 3, 2015), coordinate with its own engineer (October 10, 2013), discuss filing 

for an injundion with its business associate Dave LeClair (October 11, 2013); threaten 

to file an injunction (October 11, 2013); request a mind boggling $10,000,0000 

purchase obligation as part of any indemnification agreement (October 25, 2013); meet 

with 716 again (October 28, 2013); negotiate multiple drafts of indemnification 

agreements regarding the gas service issue (October 30, 2015); threaten to "launch the 

grenade" by filing suit (October 30); draft at least two (unsent) letters to the Attorney 

General raising concerns about the Project and the lease (October 30); and finally 

negotiate over a one month period the Access, Insurance, and Indemnification 

Agreement with 716 (November-December 6, 2015). 

It is worth emphasizing, that under the terms of the Agreement, Mr. Gottstein 

was personally paid in excess of $40,000. By entering into the Agreement and 

accepting payment, while purportedly maintaining the position that the lease was illegal, · 

Plaintiff acquiesced to the alleged wrong, a factor the court is obligated to consider in 

REPLY TO OPPOSITION TO MOTION FOR SUMMARY JUDGMENT UNDER THE LACH ES DOCTRINE . 
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!aches analysis.23 What is particularly disturbing is that Mr. Gottstein's payment of 

$10,000 for "professional services" as part of the December 6, 2013 Agreement 

included its invoice of $6,344.00 for time spent on the Project from September 24, 

2013- October 24, 201324
. This invoice alone contained 19 separate entries in which 

Mr. Gottstein billed his time at a rate of$325.00 per hour. On October 17, 2013, for 

example, Mr. Gottstein billed two hours of time for review of AS 36.30.083 and 

associated follow up. Plaintiffs active knowledge of the purported illegal lease and his 

direct involvement in the Project show his acquiescence to the alleged wrong. 

Plaintiffs lack of diligence in seeking a remedy under these circumstances is telling. 

Had plaintiff sincerely wanted to file suit, there was no obstacle whatsoever to him 

doing so.25 

Plaintiffs failure to provide any actual evidence of threatening conduct, other 

than his newly articulated subjectively held beliefs, is consistent with logic and common 

sense: ABI was fully indemnified for any negligent damage caused by the construction; 

it would be fundamentally illogical for 716 to retaliate against ABI by damaging the 

Alaska Building. None of Plaintiffs explanations for its delay in filing suit for 17 

. 
23 See Schaub v. Schaub,305 P.3d 337, 343 (Alaska 2013)(citing Wo/fv:Arctic 

Bowl, Jnc .. 5.60 P.2d 758, 767 (Alaska 1977))( "The essence of !aches is not merely the 
lapse. of time, but also a lack of diligence in seeking a remedy, or acquiescence iri the 
alleged Wrong and prejudice to the defendant.;') 

24 Attached as Exhibit G. (This exhibit was introduced at Mr. Gottstein~s · 
deposition as Exhibit C.) . 

. . 
25 Plaintiffs initia!Gomplaint contains only 5 se~terices on the lease's alleged 

illegality. Plaintiff did not even directly name 716. See March 31, 2015 Complaint 

REPLY TO.OPPOSITION TO MOTION FOR SUMMARY JUDGMENT.UNDERTHE LACHES DOCTRINE 
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months are representative of the undisputed facts of the case or are objectively 

reasonable under the ]aches doctrine. Simply put, Plaintiffs delay in filing suit was 

unreasonable. 

II. ABl's Unreasonable Delay Prejudices 716. 

Plaintiff fails to address in any way how its unreasonable delay in filing suit fails 

to prejudice 7 I 6. Instead, it perplexingly claims that 7 I 6 has admitted that the lease rate 

is not at least 10% below market under AS 36.30.083(a) - an argument contrary to 

every position 7 I 6 has taken in this suit. 26 

When raising the defense of !aches, prejudice is measured where "money or 

valuable services will be wasted as a result of the unreasonable delay[.]"27 Pursuant to 

the tenns of the lease extension, 7 I 6's construction efforts were specifically designed to 

28 . 
"meet the needs of the Lessee." As the Landlord of the LIO for over 20 years, 716 

was intimately familiar with the logistical and professional needs required for legislative 

offices in Anchorage. As part of the instant Project, the Agency required up to 

approximately 64,000 gross square feet of office space (and dedicated on-site parking) 

"in order to adequately house the offices of the legislature and legislative staff and 

26 Plaintiff's bas.eless claim that 7 I 6 "knew that the lease was illegal and secretly 
worked with the chair of the Legislative Council to put pressure on the key Legislative 
Affairs Agency staff to accept the illegal agreement" is being concurrently addressed in· 
716's reply.to Plaintiffs.motion to dismiss Plafo.tiffs qui tam and punitive damages 
claim. · · 

27 Bibo v. Jeffrey's Restaurant~ 770 P .2d 290, 293 (Alaska I 989). 
28 See Extension of Lease and Lease Amendment No. 3, dated 9/19/13, at 1. 

Attached as Exhibit H. 
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properly accommodate the pubic."29 In order to meet the Agency's needs, it was thus 

necessary to add the Anchor Pub, located at 712 West 4th A venue, to the existing 

Premises in contemplation of the renovation and expansion project.Jo In short, Plaintiff 

is prejudiced by any proposed judicial action that would force the Agency to abandon a 

lease in a building precisely designed to meet the Legislature's specific needs. It would 

be extremely unlikely that any other tenant could or would occupy the space as 

currently designed. 716 would thus bear an enormous economic loss, as well as suffer 

damage to its professional reputation and standing with numerous lending institutions 

involved in financing the Project. 

As 716 has already articulated, it spent approximately $44,500,000 in 

construction efforts related to the LIO Project.JI The amount of time and services 

provided in construction alone was additionally significant: over the course of 17 

months, 716 supplied project management support; incurred surveying expenses, bank 

fees, office relocation costs; and made significant payments to ABI, its tenants, and Mr. 

Gottstein personally.J2 Plaintiff now wishes to stop performance of the contract even 

though, over the course of its 17 month delay in bringing suit, it knew that 716 was 

~ 
" ~ .~ u.. 

. ~ ~ ~ • 
29 

See Id. 
< ~ w JO 

Cl' ~ ;:;; . . .. ~ 
_J .... "· . . Id. 

~ ~ ~ . . .. J
1 See ~ 5AJfidavit of Mark Pfeffer in Support of716's Opposition to Plaintiffs. 

J ~ ~-~· Mcitionfor Preliminary Injunction. Attached as Exhibit G. 716 was reimbursed $7.5 
c:O :::; <( "'! . . 
I r1 ~ million by the Agency for the tenant improvement costs. This amount included a 
Vl ... construction contract in excess of $30,000 to Criterion General. See Exhibit G at ~5. 
,; ~ . J2 
"' See Id. 
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spending large amounts of time and money on the Project. 33 Plaintiffs unreasonable 

delay has caused undue harm or prejudice to 716. Accordingly, the Court should 

dismiss Plaintiffs lawsuit with prejudice. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: fl~ra~r) By: 91\ 
' Jeffrey W. Robinson 

Alaska Bar No. 0805038 

. . . . . . . 

33 See Laverty v. Alaska Railroad Corporation, 13 P.3d 725, 729 (Alaska 
2000)(relying on Breck to uphold a superior court ruling that !aches barred Plairitiff s 
request for an injunction against performance of a gravel extraction contract because 
Plaintiff knew, over the.course of the one~year delay in filing suit, that the gravel 
company spent large amounts of time and money on geotechnical studies to support its 
land use permit and applications.) 

. . . . . 
. . . . . . .. 
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Law Offices of James B. Gottstein 
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Heidi Wyckoff 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOITSTEIN -VOL. II on 10/23/2015 

l General on or about October 30th? Did you take any 

2 steps after that date to continue in that direction 

3 with another letter for the research, anything at 

4 all between, say, October 31st and March of 2015? 

5 A. Well, I didn't take any, you know, steps to 

6 advise, you know, people, I mean, the Attorney 

7 General anyway. I don't know what further 

8 research -- I may have done more research. 

9 Certainly, I did -- you know, probably at least 

10 relocked at it before I filed the lawsuit. 

11 Q. Okay. You dropped this idea of sending a 

12 letter to the Attorney General basically at the same 

13 time that you received the license to enter 

14 indemnity and insurance agreement. Is that right? 

15 A. No. I mean, basically, I dropped it. I 

16 mean, which -- if you're talking -- the gas piping 

17 one was -- I mean, that was just kind of coincidence 

18 that it was the same time. But I -- I dropped 

19 pursuing that because of the concern over the 

20 retaliatory damage to the Alaska Building, so which 

21 ultimate- -- go ahead. 

22 Q. Well, did anyone threaten you, 

23 Mr. Gottstein? 

A. No. 24 

25 Q. Did Mr. Mcclintock suggest to you that you 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

1 may be subject to some sort of retaliatory damage 

2 if 

3 

4 

5 

A. 

Q. 

A. 

No. 

-- you didn't sign on? 

No. But -- no. But I -- I certainly 

6 thought it was a real concern. I mean, we had to 

7 really press for measures to protect the Alaska 

8 Building. And -- no. And it was not entirely 

9 successful, both in terms of not getting what was 

10 asked for and also in terms of damage resulting to 

11 Alaska Building. 

12 Q. Okay. And one of those measures, if I can 

13 find it, was this Exhibit F, the license to enter 

14 indemnity and insurance agreement, which was signed 

15 on October 30th, 2013. 

16 A. No. That was just for the gas piping, 

17 wasn't it? 

Q. Okay. 18 

19 A. On that date, yeah. That -- yeah. No, 

20 that was just to move the gas service. 

Q. It was an indemnity agreement, right? 

A. What? 

Q. It was an indemnity agreement? 

21 

22 

23 

24 A. Yeah. But it was just for the gas piping. 

25 The main agreement was signed on December 6th. 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

A. Yeah. But I didn't send it. 1 

2 Q. Sure. I'm just asking you if you copied 

3 it -- if you had sent it, if you had gone forth and 

4 sent the letter, you intended --

5 A. You know, it speaks for itself, but as --

6 the media is listed as a cc. 

7 Q. Okay. On the 30th of October, while you're 

8 e-mailing Mr. Mcclintock, threatening to launch the 

9 grenade, and drafting letters to the Attorney 

10 General that you never se~t, you actually entered 

11 into an indemnity agreement regarding relocation of 

12 the gas line and gas meter, correct? 

13 A. I don't recall what day. Was it the same 

14 day? 

15 Q. Yeah. I'm going to provide you with 

16 Exhibit F. 

17 A. Yeah. One of the things that was going on 

18 was Pfeffer had said they were just going to cut off 

19 the gas to my building. 

20 (Exhibit F marked.) 

21 BY MR. ROBINSON: 

22 Q. So we're on Exhibit F. Page 2, is that 

23 your signature Mr. Gottstein, on page 2? 

24 

25 

A. 

Q. 

Yee. It's an electronic signature. 

And the date, please? 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN -VOL. II on 10/23/2015 

A. October 30th, 2013. 1 

2 Q. Were you provided also with the certificate 

3 of insurance, certificate of liability insurance? 

4 And we're on page 4 here. 

5 A. Yeah, it looks like it. Yeah, I believe 

6 so. 

7 Q. And you were the certificate holder, 

8 correct, or the Alaska Building was the certificate 

9 holder, correct? 

10 A. Do you want to point me to where Alaska 

11 Building is referenced? 

12 Q. Sure. On the first page of the 

13 certificate, the bottom left corner. 

A. Oh, okay. 14 

15 Q. In fact, on the 29th, did you, throughout 

16 this process, info:cm your tenants what was happening 

17 with respect to construction efforts? 

A. I tried to keep them info:cmed. 18 

19 Q. Did you specifically share with them, and 

20 if so, when, that the lease was illegal and 

21 construction shouldn't go forward? 

A. I don't recall. 22 

23 Q. Did you hold a meeting at any point with 

24 any of your tenants saying that you reviewed the 

25 statute, you understood that the lease was illegal, 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

1 middle of winter. 

2 Q. So you wanted the developer to provide 

3 written assurances that any costs or damages caused 

4 to Alaska Building and its tenants would be 

5 reimbursed by the project, correct? 

A. Yeah. 6 

7 Q. And that the project wouldn't irreparably 

8 damage the building, right? 

A. Yes. 9 

10 Q. And this one specifically dealt with the 

11 °gas meter removal 0 issue, right? And that's 

12 reflected in the last paragraph? 

13 

14 

A. 

Q. 

Well, the document speaks for itself. 

Would you agree with me that you received 

15 those assurances when you entered into the indemnity 

16 agreement on the 30th? 

17 

18 

A. 

Q. 

No. 

And that was your signature on the 

19 10/30 document? 

20 A. Well, yeah. This was specifically about 

21 moving the gas -- the gas line. It had nothing to 

22 do with the larger issues. 

23 Q. Right. But to be clear, you've never 

24 raised an issue that there was somehow negligence or 

25 whatever in the removal of the gas line? 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOITSTEIN - VOL. II on 1012312015 

1 A. Well, there were problems that resulted 

2 from it. I mean, my -- the boiler went off a couple 

3 times, and the rooftop units had .some problems. 

4 Q. As part of this lawsuit, that claim has 

5 never been raised, right? 

A. No. 6 

7 Q. Would you agree with me that 716, or the 

8 developer, was making good faith efforts to discuss 

9 the construction project with you and the other 

10 neighbors of the building? 

11 A. I wouldn't necessarily characterize it as 

12 good faith. 

Q. 

A. 

What would you characterize it as? 

Public relations. 

13 

14 

15 Q. Willing to meet with people who possibly 

16 could be affected by the construction, right? 

17 A. Yeah. I mean, they would, you know, invite 

18 people and give them pizza. So, yeah, they had 

19 meetings with people to -- as part of their public 

20 relations effort. 

21 MR. ROBINSON: I'm going to just provide an 

22 example of that. And I think we cut -- are we at H, I 

23 and J there? 

24 

25 

THE WITNESS: I have got G. 

THE REPORTER: I, J and K. 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 10/23/2015 

1 THE WITNESS: So I'm going to do H. The next 

2 exhibit is Exhibit H. 

3 (Exhibit H marked.) 

4 THE WITNESS: This is B? 

5 BY MR. ROBINSON: 

6 Q. Yes. And what we're looking at, 

7 Mr. Gottstein, fair to say, is an e-mail from Amy 

8 Slinker, from Pfeffer Development, to you and to 

9 others requesting sort of a "meet and greet" 

10 question/answer session regarding the LIO project, 

11 right? 

12 A. Well, I wouldn't characterize it that way, 

13 but the document speaks for itself. 

14 Q. You would agree with me that you were 

15 invited to that meeting, correct, and the meeting 

16 was to take place on November 15th, 2013? 

17 

18 

A. The document speaks for itself. I mean, 

I yeah, I suppose it could be read -- I suppose 

19 it's an invitation. 

Q. I want to move back a little bit. 20 

21 We're going to do the next exhibit L. I will 

22 pass it out. 

23 (Exhibit L marked.) 

24 BY MR. ROBINSON: 

25 Q. Okay. So are you familiar with this, 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTISTEIN. VOL. II on 10/23/2015 

1 only reason you brought the lease claim was so that 

2 you could be paid for property damage? 

3 

4 

5 

A. 

Q. 

A. 

I don't think that's accurate. 

Okay. What's accurate? 

I think that I -- well, that I wouldn't 

6 have brought the illegal lease claim if I had been 

7 compensated, but I don't recall saying that that's 

8 the only reason why I brought the illegal lease 

9 claim. 

10 Q. So just to be very clear, had you been 

11 compensated $250,000 by March 31st, you never would 

12 have raised the illegality of the lease claim in a 

13 filing, in a lawsuit? 

14 A. I think that's right. In fact, I -- I 

15 gave -- sent Ms. Windt a copy of the copy of the 

16 draft complaint, that included the illegality of the 

17 lease, and pointed out that that was in there. So 

18 yes. 
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ALASKA BUILDING, INC. 
406 G Street, Suite 206, Anchorage, Alaska 99501 

(907) 274-7686 Phone - (907) 274-9493 Fax 

UPDATE 
(Legislative Information Office Renovation) 

To: Alaska Building Ten~d~--=---
From: Jim Gottstein ~~~ 
Re: Legislative Info~a~bffice Renovations 
Date October 29, 2013;7 

This is to update.you on my October 10, 2013, 1 Memo on the Legislative Information Office 
renovations (Project). 

In short, things are a mess. I asked the developer to provide adequate written assurances that 

(1) any costs or damages the Project causes Alaska Building, Inc., and its tenants would be 
reimbursed by the Project, and 

(2) the Project won't irreparably damage the Alaska Building, 

and he refused. The developer has never explained why you or Alaska Building, Inc., should 
bear any costs caused by their project. I am unwilling to cooperate on that basis and intend to 
try and stop the Project absent such assurances. 

As a result, the Developer is threatening to shut off the gas to the building on November 11th 
because it is being served from a meter behind what was the Anchor Bar. See, letter on the 
reverse side of this. There has been some progress on this issue and in any event, it seems 
unlikely Enstar will allow gas to be shut off to the building in the middle of (what should be by 
then) winter. Even if agreement is reached, there will be some, hopefully short, period of time 
when it will be out of service. 

'mcorrectly dated August 21st 

• EittlBIT ~ 
I G- ~ 
l.~"··· 
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716 West Fourth Avenue LLC 

425 G Street suite 210 

Anchorage, AK 99501 

James B. Gottstein 

Law Offices of James B. Gottsteln 

406 G Street, Suite 206 

Anchorage, AK 99501 

RE: Notice of Removal of Enstar Gas Meter on Anchor Pub Building on November 11 

Dear Jim, 

The letter is to notify you that the gas meter currently serving your building Is being removed from the 

Anchor Pub. As we have previously discussed, this meter Is located on a building scheduled for 

demolition in Mid-November. The removal of this meter requires that you re-pipe your gas lines from 

the Anchor Pub to the meter located behind your building on the alley. 

If you elect to indemnify us and our contractors, we are happy to perform the work. If you do not feel 

this Is In your best interest you are free to retain a mechanical contractor to perform the work and 

restart your gas fired equipment. 

The removal of the meter is scheduled for November 11. 

Feel free to contact us if you have any questions. I can be reached at 907-317-1692 or by email at 

boneill@pfefferdevelopment.com 

Thank You, 

PL 
Bob O'Neill, PE 

For 716 West Forth Avenue, LLC 
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1. License: 

License to Enter 
Indemnity and Insurance Agreement 

Owner grants to Contractor a limited License to enter upon the Property (the 
buildings located on a portion of Lot 2 and Lot I, Block 40 Original Townsite of 
Anchorage) for the purpose of relocating the meter gas service and gas lines to the 
Property, and to the extent required for safety, to shut down and restart the 
boilers. Such license shall expire on November 22, 2013 unless extended by 
Owner. 

2. Indemnity: 

The Contractor, Criterion General, Inc. located at 2820 Commercial Drive 
Anchorage, Alaska 9950 I, shall defend, indemnify and hold harmless the Owner, 
Alaska Building, Inc. and their agents and employees from and against all claims, 
damages, losses and expenses i_ncludiug interest, costs and attorneys' fees arising 
out of or resulting from the performance of the project to re-locate the gas service 
from the service behind the property owned by 7l6 West Fourth Avenue, LLC, 
adjacent to the property owned by Alaska Building, Inc., to a new merer to be 
installed behind the propeity owned by Alaska Building, Inc., provided that any 
such claim, damage, loss or expense is caused in whole or in part by any negligent 
act or omission of the Contractor, miy Subcontractor, anyone directly or indirectly 
employed by any of them or anyone for whose acts any of them may be liable, 
regardless of whether or not it is caused in part by a party indemnified hereunder. 
The Contractor need not indemnify Owner for the Owner's sole negligence; 
however, this indemnificarion shall apply to circumstances of combined fa'1lt. 

In any and alJ claims against the Owner, Alaska Building, Inc. or any of their 
agents pr employees by any employee of the ComrBGtor, any Subcontractor, 
anyone directly or indirectly employed by any of them or anyone for whose acts 
any of them may be liable, the indemnification obligation under this section shall 
not be limited in any way by any limitation on the amount or type of damages, 
compensation or benefits payable by or for the Contractor or any Subcontractor 
under workmen's compensation acts, disability benefit acts or other employee 
benefit acts. 

Contractor will maintain the insurance coverages as attached. 

3. Use of Hazardous Materials on the Project: 

l i 0708-050-0D I 57724;3) 
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Compliance with Environmental Laws: Contractor covenants full compliance 
with any applicable federal, state, or local environmenral statute, regulation, or 
ordinance presently in effect or that may be amended or effective in the fumre 
regarding the handling of hazardous materials. 

Contractor shall not cause or permit any hazardous material ro be brought upon, 
kept, or used in or about the project by Contractor, or its authorized 
representatives or invitees, except for such hazardous material as is necessary or 
useful to Contractor's work on the project. 

Any hazardous material permitted on the Project as provided in this paragraph, 
and all containers therefore, shall be used, kept, stored, and disposed of in a 
manner char. complies with all laws or regulations applicable to any such 
hazardous material. 

Contractor shall not discharge, leak OT emit, OT permit to be discharged, leaked, or 
emitted, any material into lhe atmosphere, ground, sewer system, or any body of 
water if such material (as reasonably determined by Owner or any governmental 
authority) does or may pollute or contaminate the same, or may adversely affect 
(1) the health, welfare, or safety of persons, whether located on the project or 
elsewhere, or (2) the condition, use, or enjoyment of the project or any other real 
OT personal property. 

Contractor specifically agrees to report all releases, threatened releases, 
discharges, spills, or disposal of hazardons substances, in whatever quantity, 
immediately to the appropriate regulatory authorities and simultaneously to 
Owner, and to keep Owner fully informed of any communication between 
Contractor and any person or agency concerning · 
potential environmental contamination and hazardous substances. 
Contractor hereby agrees that it shall be fully liable for all costs and expenses 
related to the use, storage, and disposal of hazardous material kept on the project 
by Contractor, or its authorized representatives and invitees. 

AGREEDTOTIIEFOREGOINOTI-DS-1.QDAYOF_ n=-O_c_t.-~ .-b-Ae_r_ /)--/)-,---L--___ 2013. 

I '..:1 ~ Digitally signed by ~ /..:fof8;/'J::;t$S 
~fl. n,:tiIDes B. Gottstein 6iteriOllGellera1, Inc. 

DN: cn=James B. CONTRACTOR 
Gottstein, o=Alaska 

------- --!!wileiA!'J1 IAE11 91oi1 rJ1'0tt 5 t.ej email=jg@touchng 
DATE o.com, c US 

n 
{ 10708.0SD-OOI 57724;3) 

Date: 2013.10.30 
16:03:07 -08'00' 

Vice President 
TI1LE 

October 30, 2013 
DATE 
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Attachment to License to Enter and Indemnity and Insurance 
Agreement 

Insurance & License Requirements 

1. The CONTRACTOR is to provide the Alaska Building with a certificate of 
insurance prior to commencement of construction. All i11surance policies shall 
contain a provision that the coverages afforded thereunder shall not be 
cancelled or not renewed, nor restrictive modi[u:alio11.S added, untl1 at least 
tl1irty (30) ca/e11dar davs' prior written notice ltas been given to the Certificate 
Holder. The certificate shall include items A-Fas noted below. 

A. 

B. 

c. 

General Liabilitv 
General Aggregate 
Products/Completed Operations 
Personal/ Advertising 
Each Occurrence 
Damage to Owner's Premises 
Medical Expense 

Auromobile 
Combined Single Limit 

Workers' Compensation 
Workers' Compensation 
EL - Each Accident 
EL - Disease, Policy Limit 
EL - Disease, each Employee 

S2,000,000 
SJ,000,000 
SJ,000,000 
Sl,000,000 

$100,000 
SS,000 

Sl,000,000 

Statutory 
$500,000 
ssoo,ooo 
$500,000 

D. Alaska Building, Inc. shall be added as an additional insured under 
the insurance (except Workers' Compensation) and all named as 
certi:fi cnte holders. 

E. Provide a Waiver of Subrogation provision on the Workers' 
Compensation. (If applicable) · 

F Auto insurance should apply to owned, non-owned and hired auto 
exposure of the con~actor and subcontractors working on the 
project. 

{10708·050·001S7724;31 
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CERTIFICATE OF LIABILITY INSURANCE OATe. (MNIDDIY'YYY) 

10/30/2013 
TlilS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGllTS UPON THE CERTIFICATE HOLDER. THIS 
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER!S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If tho certlflcate holder Is an ADDITIONAL INSURED, the pollcy(loo) muat be endorsed. If SUBROGATION IS WAIVED, oubjoc:t to 
tha terms and conditions of tho policy. certain policies may require an endorsement. A statement on \his cer11ficate does not confer rights to lhe 
certificate holder in lieu of such endorsemonus). 

PRODUCER 

Alaska USA Insurance Brokers 
P.O. Box 196530 

Anchorage AK 99519 
INSURED 

Criterion General, Inc. 
2820 Commerc~al Dr~ve 

fSI07)561-c:n.5 

NAM:# 

36056 

Xnsurance Com an 39993 

Anchorage AK 99501-3015 
COVERAGES CERTIFICATE NUMBER·l3-l4 Master co:i: REVISION NUMBER· 

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDmON OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE Ml\Y BE ISSUED OR MAY PEflTAIN, THE INSURANCE AFFORDED 8'f "THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS ANO CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID Cl.AIMS . 

~~;: TVPE OF JNSURANC! ·::~:=. POLICY NUMBER . :~5~. ,t:BM'Itt.e!.. LIMml 

• GENERAL UABJl.ITY EACH OCCURRENCE. $ 1, 000, 000 -x COMMERCIAi.. GENERAL UNllLITY 
I 

Pai!MW=.;'n:-.. '":'..:'.:.~n.e.a1 • 100,000 
--, ~ 1/1/2013 11112014 A · CLAIMS-MAO£ X OCCUR lJU3CGL01914500 MED EXP IAnv one--.. .,~ • EXCLDDED 
~ surplus L~nes Po1~c~ ' 

I 
PERSOHAL & ABV INJurlY • 1,000,000 

-- GENERAL AGO REGA TE • 2,000,000 

GE~ AGGREGATE LIMIT APPLIES PER: worldwido P'a.C!'ilitio.a xnie. ~PRODUCTS • COMP/OP AOG • 2, 000, 000 - - .-
X ·POLICY_ i:"l'.2: . LOC : ' • 
AUTOMOBILE LIABILITY : COMBINED SINGLE. LIMIT • 1,000,000 x AM'AUTO 

! IEa DOddllftQ 

BAA1455340S30 '1/1/2013 1/1/2014 
i BODILY INJUftV CPil' paraan) • B ALL OWNED AUTOS -- : \ BODILY lNJURY (P11r occ.;dial'U) · s 

SCHEDULED AUTOS i : . PROPERTV DAMAGE 
·X HIRED ALl1'09 ! ' IPef ecdderrt) • ·x- HOH-OWNED AIJTOS ! ' ' Madbd p•yrrtenl'.I s S,000 : -- ' 1,000,000 \lnii'mmsd nmlan$l combined ' 
ll UMBREL.LA UAB _!j OCCUR lh11:p1t1s ld.ne• Po1icy EACH OCCURRENCe • •• 000, 000 -- Inc.! 

: 
EXCESS LIAR : Ct.AIMS-1.Wll! Wor1dw1de FaciJ.itiaa AOOReGATE s 4,000,000 

: I 
DEDUCTIBLE ' 

~R13&XC?688451C 
Pto:tucts.COmp Ops Aggragato s 4,000,000 -- I 

Hl/2013 ~/1/2014 A RETti~~ • I • 
c WORKERS COMPENSATION I X (_~lnA"'!.!:!: :oJr-

AHD EMPLOYERS' LIABILITY y I N . 

~:e~~~=:l!CllTTVE :..x_j 'NI.A ' 
E.L. EAOt ACCIDENT s l,OQQ,OQO 

~~·""::i.:, ~ 1 

IPK:4lNCOl4537013 11112013 1/1/2014 E.L. 018.EASe ·EA EMPLOYEE S 1 ooo.onn 
~~£'=ION OF OPERATIONS tieW ' I . E.L. DISEASE • POLICY LIMIT ! S 1 000 000 

D Pollution Lial>i..lity l'KC300494 1/1/2013 2/1/2014 li11tEo.Oa;P\IW$2M~ Ded:$50,000 

.Professional Li.ability 8U%J)lua Linas Policy-WWI' $1M [!a CllTI Prol/S2MAggtageto Ded:$SO, 000 
DESCRIPTION OF OPERATIONS I LOCATIOHS/ VEHICLES jAUaah ACORD 101, Addlllan•I Remark.I SchHule, lf mo,. apmc:• 11 t•quJred) 

Re: 716 W 4th Avenue, Anchorage, Alt 
Ala:d:a aui.l.di.11111. :i:no. 1.s an Add.i.t:i.onal rn:aured on al.1 reLerenced po1ic1.cs exciud.:Ln9 Woxkozo 1 Cotnpenaat:ion, but only 
vith respect to ~or~ dano by or an beha.l..f o~ the Nmaed Xnour•d for ~ha pro)aot referenced. sub;ac~ to po1Lcy t83:3Q, 

cond.l.tions • axcl.usJ.ona. A1aslta Building, J:nc . 

CERTIACATE HOLDER 

jq@touchng-o.com 

Alaska Building-, ~nc. 
Some of the AlaskaCam (r) 
Jim Gottstein, President 
406 G Street, Suite 206 
Anchorage, AK 99501 

is grantod Wai.var of SUbrogation on the Workers• Compensation po1icy 

CANCELLATION 

SHOULD ANY OF THE ABOVE DESCRlBEO POLICIES BE CANCELLED BEFORE 
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 
ACCORDANCE WITH THE POLICY PROVISIDNB. 

AUTHOR1lED REPRESENTATIVE 

© 1988·2009 ACORD CORPORATION. All rights reserved. ACORD 25 (2009/09) 
INS02512DD9D91 The ACORD name and logo sre registered mar1ts of ACORD 
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COMMENTS/REMARKS 

as respects the referenced project subject to the policy terms, conditions and exclusior.~. 

CANCELLATION AS PER ALASKA STATUTE AS 21.36.220 

At least 10 dars 1 notice of cancellation is required if cancellation is for con•:ietion of 
tne insured of a crime having as one of its necessary elements an act increasing a hazard 
insured against, or for discovery of fraud or material misrepresentation made by the 
insured or a representati ~.1e of the insured in obtaining the insurance or by the insured. in 
pursuing a claim under the policy. 

At least 20 days• notice is required for nonpayment of premium or for failure or refusal 
of the insured to provide the information necessaty to confirm exposure or necessary to 
determine the policy premium. 

At least 60 days• notice is required if cancel~ation is for any reason except as 
previously noted. 

Advance Notice Required for Nonrenewal 

Except in case of nonpayment of premium for the expirinq policy, or if the insured fails 
to pay the premium as required by the insurer for renewal, an insurer may no~ fail to 
renew a policy unless a written notice of nonrenewal is maileCl at least 45 days be-;:ore the 
expiration date of the policy or of the anniversary date of a po!icy written for a term 
longer than l year or with no fixed expiration date. 

If notice pf nonrenewal is not given as required, the existing policy shall continue until 
the insurer provides notice tor the time period required by this section for that policy. 
This section does not apply if the insurer has in good faith maniiested its willingness to 
rene\·J. 

'.AS 21.36.~~0] 

Advance Notice Required for Premium or ca~:eraqe Changes 

Written notice "hall be mailed to the insured and to the agent or broker of record at 
least 45 days before expiration~ 

•if renewal premium is increased more than 10 percent for a reason other than an increase 
in coverage or exposure ·oase, or 
... if after renewal the-re will be a materia:... restriction or reciuction in co~rerage not 
specifically requested by the insured. 

rt notice before expiration of the policy is not 9iven as required by this section, the 
existing policy shall continue until the insurer. provides no~ice for the time period 
requjred for tha·t poli.cy. This section does not apply to workers compensation insurance. 

OFREMl\RK COPYR:tGHT 2000, AMS SERVICES rNC, 
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COMMENTS/REMARKS 

ALASKA SURPLUS LINES WORDING APPLIES TO GENERAL LIABILITY, ~XCESS L<ABILI7Y, CON~RACTvRS 
POLLU~'ION 1\ND ?R0f'ES3IONAL LIABILITY ?OLYC!F.S: 
"This is evidence of insurance procured and de•!eloped under the Alas~a Surplus Lines Lai;• 
AS2i.3ll. It is no't. covered by the Alaska :nsurance Guarant:ee Association Act, J\.521.80. 
This insurer does not hold a certificate of authcrity with Alaska, and is not subject to 
supen·is:..on by the Alaska Department of Insurance" 
Worldwide Facilities, Inc. - License ~~718 

OFREHARK COPYRIGHT 2000, AMS SERVICES rNC. 
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-ALASKA BUILDING, INC. 
406 G Sb·eet, Suite 206, Anchorage, Alaska 9950 I 

(907) 274-7686 Phone - (907) 274-9493 Fax 

LIO RENOVATIONS UPDATE 
(Gas Re-Piping/Schedule?) 

To: Alaska Building Ten~tS') dL2t:J-~ 
From: Jim Gottstein (._ff~ 
Re: Legislative Informat~.J:>ffice Renovations 
Date November 8, 201p -

The gas service to the main part of the Alaska Building comes from behind the Anchor bar and 
runs along the party wall, so it has to be re-routed for the Legislative Information Office 
renovation project. Therefore, this Saturday they plan to install the new piping and then on 
Wednesday, November 13, starting at 11:00 am, to disconnect the old service and reconnect the 
new service. They estimate this will take between 3 & 4 hours and we won't have heat during 
that time. This doesn't apply to G Street Fox, which has its own gas meter. They scheduled it 
for Wednesday because the temperature is predicted to be in the mid-30's. 

I am scheduled to be out of town from Saturday night until late Thursday afternoon, but I may 
come back early and make it in time. In any event Dennis Berry at the engineering firm of 
BBFM is generally watching over what they are doing for the Alaska building and Forrest 
Braun will be on this particular 

My current information is they will start with the demolition of the Anchor Bar on November 
18th, but this will just be hazardous materials removal. My understanding is they are planning 
to make a larger opening in the front to accommodate this. 

The major demolition is supposed to start around December 1st. 

All of these dates seem to slip slide around. 

EXHIBIT D 
Page 1of1 001394



Access, Indemnity, and Insurance Agreement 

This Access, Indemnity, and Insurance Agreement (the "Agreement") is made as 
of the date of the last signature hereto, by and between 716 West Fourth Avenue, LLC 
("716"), an Alaska limited liability company, whose address is 737 W. 5•h Ave., 
Anchorage, Alaska 99501, and Alaska Building, Inc. ("ABf'), an Alaska corporation, 
whose address is 406 G Street, Suite 206, Anchorage, Alaska (each a "Party" and, 
together, the "Parties"). 

RECITALS 

WHEREAS ABI owns certain real property located at the intersection of 4•h 
Avenue and G Street in Anchorage, fully described as: 

Lot One ( 1 ), and the East I 0 in feet of Lot Two (2), Block Forty ( 40) of 
ORIGINAL TOWNSITE OF ANCHORAGE, in the Anchorage 
Recording District, Third Judicial District, State of Alaska (the "ABI 
Property") · 

and the building constructed on such property (herein, the "Alaska Building"); and 

WHEREAS 716 owns certain real property located adjacent to the Alaska 
Building on 4•h Avenue in Anchorage, fully described as: 

The West 39 and 112 feet of Lot Two (2), Block Forty (40) of ORIGINAL 
TOWNSITE OF ANCHORAGE, in the Anchorage Recording District, 
Third Judicial District, State of Alaska (the "716 Property'') 

and the building constructed on such property (herein, the "Empress Theater"); and 

WHEREAS the Alaska Building and the Empress Theater were constructed 
sharing a party wall, described and pursuant to the terms of certain documents recorded at 
Book 3, Page 293 on January 22, 1917, at Book 5, Page 300, on August 21, 1918, and at 
Book 10, Page 83 on July 13, 1923, all in the Anchorage Precinct, Territory of Alaska 
(such wall, the "Party Wall," and such documents, the "Party Wall Agreement"); and 

WHEREAS 716 intends to demolish the Empress Theater and to construct a new 
building on the 716 Property (such construction, the "Project" and such new structure, the 
"New Building"); and 

WHEREAS pursuant to the Party Wall Agreement and common law regarding 
party walls 716 and ABI each have the shared duty to repair and preserve the Party Wall, 
during the demolition of the Empress Theater and otherwise; and 

Access, Indemnity, and Insurance Agreement 
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WHEREAS the owners of ABI have a large amount of family history associated 
with the Alaska Building and are committed to preserving the building as long as 
possible, acknowledging that the Alaska Building is one of the oldest structures in 
Anchorage, being first constructed on or around 1917, and of historical importance; and 

WHEREAS ABI has hired BBFM Engineers, Inc. ("BBFM") to be its 
representative regarding engineering questions and issues during the Project; and 

WHEREAS as a precautionary measure, ABI is arranging to have its computer 
servers '"mirrored" off-site; 

WHEREAS ABI and 716 share a commibnent to ensure that the Project is 
completed safely and without impairment of the party wall; and 

WHEREAS 716 acknowledges that the Project may impact the use and enjoyment 
of the Alaska Building by its tenants and occupants during certain stages of the Project 
and although such impacts may not be actionable, 716 stands ready to make the following 
commitments to ameliorate such impact and ABI is willing to accept such commitments 
as a reasonable accommodation of its concerns; and 

WHEREAS the Parties desire to make certain specific mutual commibnenls 
regarding the Project, to avoid conflict during the Project. 

NOW THEREFORE in consideration for the mutual commitments contained 
herein, the Parties agree as follows: 

1. Reimbursement for Professional Fees: 

In consideration for the professional time required to address preparation for the 
Project, within five (5) business days of execution of this Agreement 716 shall 
remit a one-time, lump sum payment in the amount of Fifteen Thousand and 
001100 Dollars ($15,000.00) to AB!. This payment shall be in full satisfaction of 
any action, cause of action, suit, controversy, claim, damage, and demand of 
every kind and nature, mature or to mature in the future, for professional fees 
related to the Project, including but not limited to legal fees, appraisal fees, fees 
for other representation, and engineering fees, with the exception of such fees 
incurred in addressing a Catastrophic Event, as such term is defined below. 716 
shall not reimburse or otherwise pay for professional fees incurred by ABI or its 
affiliates, including but not limited to BBFM, during the course of the Project or 
related to the Project, except as awarded by a court of competent jurisdiction. 

2. Reimbursement for Server Mirroring; 

Access, Indemnity, and Insurance Agreement 
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In consideration for the back-up server mirroring work which will be completed 
to assure the availability and safety of elecironic information for ABI and Alaska 
Building tenants during the Project, 716 agrees to reimburse in full the costs of 
such work as invoiced to ABI by a consultant of ABI's choosing, up to a 
maximum reimbursement amount of Ten Thousand and 00/100 Dollars 
($10,000.00). This payment shall be in full satisfaction of any action, cause of 
action, suit, controversy, claim, damage, and demand of every kind and nature, 
mature or to mature in the future, rising out of or relating to issues with ABI' s 
computer servers or electronic information during or otherwise related to the 
Project. ABI represents and warrants that this waiver shall extend to any and all 
entities with an interest in the server in the Alaska Building, including but not 
limited lo Touch N' Go Systems, Inc., and ABI shall save and indemnify 716 
from any and all complaints or claims by such entities. 

3. Reimbursement for Rent Abatement: 

In consideration for the potential disruption to tenant act1V1ly in the Alaska 
Building during the Project, and for the waiver of any future claims related to 
such disruption, as set forth herein, within five (5) business days of execution of 
waiver agreements by the tenants as set forth herein 716 shall offer to remit to 
ABl's tenants one-time, lump sum rent abatement payments in the following 
amounts: Two Thousand Dollars and 00/100 ($2,000.00) for Jim Gottstein, Two 
Thousand Nine Hundred and Fifty and 00/100 Dollars ($2,950.00) for Alaska 
Center for the Environment, One Thousand Three Hundred Seventy Five and 
00/100 Dollars ($1,375.00) for Partners for Progress, and One Thousand Two 
Hundred and 00/100 Dollars ($1,200.00) for Blu Menswear. Should the tenant(s) 
accept, this payment shall be in full satisfaction of any action, cause of action, 
suit, conlfoversy, claim, damage, and demand of every kind and nature, mature or 
to mature in the future, rising out of or relating to disruption of tenant activity in 
the Alaska Building during the duration of the Project for such tenant(s), both by 
ABI and by any and all tenants leasing space in the Alaska Building; and each 
tenant shall execute a waiver in the form attached as Attachment C prior to receipt 
of a rent abatement payment. Upon execution of this Agreement ABI shall notify 
the tenants of this rent abatement offer, which shall remain open to each tenant 
until January 5, 2014. Interested tenants shall contact Shea Simasko (646-4644; 
SSimasko@PfefferDevelopment.com) directly to arrange the transaction details 
of their abatement payment. 

4. Lease of Blu Menswear Space: 

Commencing on January I, 2014, the Parties agree that Criterion General shall 
lease the ground floor space in the Alaska Building currently occupied by Blu 
Menswear, with a street address of 706 W. 4•h Avenue, for a project office for a 
term of one (I) year at $1,200 per month. Such lease shall be in the form attached 
to this Agreement as Attachment B. 

Access, Indemnity, and Insurance Agreement 
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5. Access; Reimbursement for Use of Parking: 

716 shall maintain safe, secure, and clean pedestrian access to the Alaska 
Building at all times during the Project. ABI leases its alley parking spaces 
located adjacent to the Alaska Building for any purpose related to the Project in 
return for a monthly rental of Three Hundred Dollars and 001100 ($300.00) per 
month for each month until the end of the month following the month 716 gives 
notice that it no longer needs such spaces and that they are available for use and 
open for access by ABI. This payment shall be in full satisfaction of any action, 
cause of action, suit, controversy, claim, damage, and demand of every kind and 
nature, mature or to mature in the future, rising out of or relating tu 716' s use of 
these parldng spaces. 

6. License: 

Subject to the terms of this Agreement, ABI grants to 716 and its agents, 
employees, contractors, and subcontractors a limited license to all reasonably 
required access to the ABI Property and the Alaska Building, with reasonable 
notice to ABI and at reasonable times, for the purpose of planning and 
implementing the Project, and of minimizing any impacts of the Project on the 
Alaska Building. 

7. Party Wall; 

Upon execution of this Agreement, 716 shall arrange for the installation of smvey 
points on the Party Wall for the purpose of monitoring any movement of the Party 
Wall during the Project as set forth in Attachment D. 716 shall arrange for 
monitoring of these survey points on a weekly basis for the duration of the 
Project. All monitoring information shall be equally available to and accessible 
by representatives of716 and ABI, including but not limited to BBFM. 

716 shall exercise due care consistent with its obligations under the Party Wall 
Agreement and common Jaw to preserve the Party Wall during the Project. The 
Party Wall will remain governed by the Party Wall Agreement. Portions of the 
eastern wall of the Empress Theater not shared by the Empress Theater and the 
Alaska Building and not included within the scope of the Party Wall Agreement 
may be removed during the Project in 716' s discretion. 

8. Walkway and Generator Easements: 

The walkway and generator easement as recorded at Book 10, Page 83, on July 
13, 1923, and at Book 42, Page 66, on July 28, 1944 shall not be affected by this 
Agreement. 

9. Coordination with BBFM: 

Access, Indemnity, and Insurance Agreement 
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Throughout the duration of the Project, 716 shall apprise BBFM of planned 
elements of the Project which will impact the Party Wall. 716 shall endeavor to 
give BBFM reasonable advance notice of any and all such work and shall provide 
BBFM with the opportunity to observe such work as requested. 

10. Indemnity: 

The contractor employed by 716 to complete the Project. Criterion General, Inc. 
located at 2820 Commercial Drive Anchorage, Alaska 99501 (the "Contractor"), 
shall defend, indemnify and hold harmless ABI and its, tenants, agents and 
employees from and against all claims, damages, losses and expenses including 
interest, costs and attorneys' fees arising out of or resulting from the performance 
of any work on the ABI Property or on the Party Wall, provided that any such 
claim, damage, Joss or expense is caused in whole or in part by any negligent act 
or omission of the contractor, any subcontractor, anyone directly or indirectly 
employed by any of them or anyone for whose acts any of them may be liable, 
regardless of whether or not it is caused in part by a party indemnified hereunder. 
The contractor need not indemnify ABI for ABT' s sole negligence; however, this 
indemnification shall apply to circumstances of combined fault. 

In any and all claims against ABI or any of their agents or employees by any 
employee of the Contractor, any subcontractor, anyone directly or indirectly 
employed by any of them or anyone for whose acts any of them may be liable, the 
indemnification obligation under this section shall not be limited in any way by 
any limitation on the amount or type of damages, compensation or benefits 
payable by or for the Contractor or any subcontractor under workmen's 
compensation acts, disability benefit acts or other employee benefit acts. 

Contractor will maintain the insurance coverages as attached in Attachment A. 

11. Use of Hazardous Materials on the Projed: 

Compliance with Environmental Laws: Contractor covenants full compliance 
with any applicable federal, state, or local environmental statute, regulation, or 
ordinance presently in effect or that may be amended or effective in the future 
regarding the handling of hazardous materials. 

Contractor shall not cause or permit any hazardous material to be brought upon, 
kept, or used in or about the 716 Property or the ABI Property (collectively, the 
"Properties") by Contractor, or its authorized representatives or invitees, except 
for such hazardous material as is necessary or useful to Contractor's work on the 
Project and handled in accordance with applicable law .. 

Any hazardous material permitted on the Properties as provided in this paragraph, 
and all containers therefore, shall be used, kept, stored, and disposed of in a 

Access, Indemnity, and Insurance Agreement 
( 10708-050-001S9601: 101 

5 

EXHIBIT E 
Page 5 of 20 

001399



manner that complies with all laws or regulations applicable to any such 
hazardous material. 

Contractor shall not discharge, leak or emit, or permit to be discharged, .leaked, or 
emitted, any material into the atmosphere, ground, sewer system, or any body of 
water if such material (as reasonably determined by the Parties or any 
governmental authority) does or may pollute or contaminate the same, or may 
adversely affect (l) the health, welfare, or safety of persons, whether located on 
the project or elsewhere, or (2) the condition, use, or enjoyment of the Properties 
or any other real or personal property. 

Contractor specifically agrees to report all releases, threatened releases, 
discharges, spills, or disposal of hazardous substances, in whatever quantity, 
immediately to the appropriate regulatory authorities and simultaneously to the 
Parties, and to keep the Parties fully informed of any communication between 
Contractor and any person or agency concerning potential environmental 
contamination and hazardous substances. 

Contractor hereby agrees that it shall be fully liable for all costs and expenses 
related to the use, storage, and disposal of hazardous material kept on the 
Propenies by Contractor, or its authorized representatives and invitees. 

12. Catastrophic Event(s): 

A "Catastrophic Event" shall be any of the following: (i) an event of structural or 
physical damage to the Alaska Building, alleged to be caused in pan or entirely 
by the actions and or omissions of 716, its contractors, employees or agents 
during the Project or as a result of acts or omissions that took place during the 
Project but manifested themselves after the Project; (ii) impacts to the use or 
occupancy of the Alaska Building as a result of any structural or physical damage 
to the Alaska Building; or (iii) any claim which would be covered by insurance 
carried by 716, its contractors, employees and agents. 

13. General Provisions: 

Time is of the essence with regard to each and every provision hereof. The 
captions to the sections of this Agreement are solely for convenience of reference 
and shall not in any way limit, amplify, or modify the provisions hereof. The 
invalidity or un-enforceability of any particular provision of this Agreement shall 
not affect the other provisions hereof, and such provision shall be construed to 
most closely match the intent of such provision that is valid and enforceable. 
Each Party has had the opportunity to have this Agreement reviewed by counsel 
and the rule of construction or interpretation that ambiguities, if any, in a writing 
be construed against the drafter shall not apply to this Agreement. This is the 
entire agreement of the Parties pertaining to the subject matter hereof and 

Access, Indemnity, and Insurance Agreement 
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supersedes all or any other prior agreements and understandings between the 
Parties. No change or modification of this Agreement shall be valid unless the 
same be in writing and signed by both Parties. 

AGREED TO THE FOREGOING THIS ~"'bAY OF DECEMBER, 2013. 

~ (I ~s 1 4't1 1: 

DATE 
I I 

Access, Indemnity, and Insurance Agreement 
I 10708--0SO 00159601;10} 

7 

EXHIBITE 
Page 7 of 20 

001401



Attachment A 

Insurance 
I. The CONTRACTOR is to provide lhe Alaska Building with a cenificate of 

insurance prior to commencement of construction. All insurance Policies shall 
co11tai11 a provisio11 that the coverages afforded thereu11der shall 1101 be 
cancelled or 1101 re11ewed, 11or restrictive modifications added. 1111til at least 
thirty (30) calendar days' prior writte11 11otice lias hee11 given to Ifie Certificate 
Holder. The cenificate shall include items A-F as noted below. 

A. 

B. 

C. 

General Liability 
General Aggregate 
Products/Completed Operations 
Personal/ Advertising 
Each Occurrence 
Damage to Owner's Premises 
Medical Expense 
Umbrella Coverage 

Automobile 
Combined Single Limit 

Workers' Compensation 
Workers' Compensation 
EL - Each Accident 
EL- Disease, Policy Limit 
EL - Disease, each Employee 

$2,000,000 
$1,000,000 
$1,000,000 
$1,000,000 

$100,000 
$5,000 

$3,000,000 

$1,000,000 

Statutory 
$500,000 
$500,000 
$500,000 

D. Alaska Building, Inc. shall be added as an additional insured under 
the insurance (except Workers' Compensation) and all named as 
certificate holders. 

E. Provide a Waiver of Subrogation provision on the Workers' 
Compensation. (If applicable) 

F Auto insurance should apply to owned, non-owned and hired auto 
exposure of the contractor and subcontractors working on the 
project. 

Access, Indemnity, and Insurance Agreement 
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Attachment C 

Tenant Acknowledgement and Waiver 

1 
,fl, This Acknowledgemenl and Waiver (lhe "Agreemenl") is made effeclive t~j . 

__iC_ day of 4'.)ecci!!Yc. 2013 by 0v off1l.-1 J-Jo~f?:'- lt. 1 

Sol< fvTlf1.f4~Cp ("Tenant") in favor of 716 West Fourth Avenue, LLC 
("716"),n Alaska limiled liabilily company, whose address is 737 W. 5111 Ave., 
Anchorage, Alaska 9950 I. 

RECITALS 

WHEREAS Tenant leases certain space (the "Space") designated space # 
1,.. O !o in the building commonly referred to as the "Alaska Building," located 

at the intersection of 4•h Avenue and G Street in Anchorage, on the property fully 
described as: 

Lot One (I), and the East JO 1/2 feet of Lot Two (2), Block Forty (40) of 
ORIGINAL TOWNSITE OF ANCHORAGE, in the Anchorage 
Recording District, Third Judicial District, State of Alaska (the "ABI 
Property"); and 

WHEREAS 716 West Fourth Avenue, LLC ("716") is the owner of that property 
located adjacent to the Alaska Building on 4•h Avenue in Anchorage, and fully described 
as: 

The West 39 and 1/2 feet of Lot Two (2), Block Forty (40) of ORIGINAL 
TOWNSITE OF ANCHORAGE, in the Anchorage Recording District, 
Third Judicial District, State of Alaska (the "716 Property"); and 

WHEREAS 716 will undertake a comprehensive reconstruction of the structure 
on the 716 Property, with such work slated to commence in November, 2013 (such 
reconstruction work, the "Project"); and 

WHEREAS 716 has agreed to provide funds for preemptive rent abatement to 
Tenant, regardless of the actual degree of disturbance Tenant experiences during the 
Project; and 

WHEREAS in consideration for this preemptive rent abatement, Tenant desires to 
grant certain waivers to 716. 

NOW THEREFORE Tenant agrees as follows: 

Access, Indemnity, and Insurance Agreement 
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Tenant hereby waives any action, cause of action, suit, controversy, claim, 
damage, and demand of every kind and nature, mature or to mature in the future, rising 
out of or relating to disruption of Tenant activity in the Alaska Building during the 
duration of the Project as against 716, with the exception of any such claim arising out of 
a Catastrophic Event directly impacting the Tenant's leased space within the Alaska 
Building. A "Catastrophic Event" shall be any of the following: (i) an event of structural 
or physical damage to the Alaska Building, alleged to be caused in part or entirely by the 
actions and or omissions of 716, its contractors, employees or agents during the Project or 
as a result of acts or omissions that took place during the Project but manifested itself 
after the Project; (ii) impacts to the use or occupancy of the Alaska Building as a result of 
any structural or physical damage to the Alaska Building; or (iii) any claim which would 
be covered by insurance carried by 716, its contractors, employees and agents. 

AGREED~ THE FOREGOING THIS_DA Y OF DECEMBER, 2013 . 

. f[k~ 
TITLE 

ri /fl/ -z,o I' 
DATE 

Access, Indemnity, and Insurance Agreement 
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Attachment C 

Tenant Acknowledgement and Waiver 

2o1Lf 

1 
~ This Acknowlcd cmcnl and Waiver (the "Agreement") is made '1,ITective this 

.Ia.:=-. day of letr" by &__~ k r~~ a 
~ · ~ c ., · · ("T ant") in favor of 716 West Fourth Avenue, LLC 
("716"), an Alaska limited liability company, whose address is 737 W. 5~' Ave., 
Anchorage, Alaska 99501. 

RECITALS 

WHEREAS Tenant leases certain space (the "Space") designated space II 
.$i:o..,. "3 Q :.L in the building commonly referred to as the "Alaska Building," located 
at the intersection of 4th Avenue and G Street in Anchorage, on the property fully 
described as: 

Lot One(!), and the East 10 112 feet of Lot Two (2), Block Forty (40) of 
ORIGINAL TOWNSlTE OF ANCHORAGE, in the Anchorage 
Recording District, Third Judicial District, State of Alaska (the "ABI 
Property"); and 

WHEREAS 716 West Fourth Avenue, LLC ("716") is the owner of that property 
located adjacent to the Alaska Building on 4•h Avenue in Anchorage, and fully described 
as: 

The West 39 and 112 feet of Lot Two (2), Block Forty (40) of ORIGINAL 
TOWNSITE OF ANCHORAGE, in the Anchorage Recording District, 
Third Judicial District, State of Alaska (the "716 Property"); and 

WHEREAS 716 will undertake a comprehensive reconstruction of the structure 
on the 7 I 6 Property, with such work slated to commence in November, 2013 (such 
reconstruction work, the "Project"); and 

WHEREAS 716 has agreed to provide funds for preemptive rent abatement to 
Tenant, regardless of the actual degree of disturbance Tenant experiences during the 
Project; and 

WHEREAS in consideration for this preemptive rent abatement, Tenant desires to 
grant certain waivers to 716. 

NOW THEREFORE Tenant agrees as follows: 

Access, Indemnity, and Insurance Agreement 
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Tenant hereby waives any action, cause of action, suit, controversy, claim, 
damage, and demand of every kind and nature, mature or to mature in the future, rising 
out of or relating to disruption of Tenant activity in the Alaska Building during the 
duration of the Project as against 716, with the exception of any such claim arising out of 
a Catastrophic Event directly impacting the Tenant's leased space within the Alaska 
Building. A "Catastrophic Event" shall be any of the following: (i) an event of structural 
or physical damage to the Alaska Building, alleged to be caused in part or entirely by the 
actions and or omissions of 716, its contractors, employees or agents during the Project or 
as a result of acts or omissions that took place during the Project but manifested itself 
after the Project; (ii) impacts to the use or occupancy of the Alaska Building as a result of 
any structural or physical damage to the Alaska Building; or (iii) any claim which would 
be covered by insurance carried by 7 I 6, its contractors, employees and agents. 

. ~U-.o.IV1 3ct L< . 
AGREED TO THE FOREGOING TIUSktkDA Y OF DECOdBl!R, ~ 

&xe.~8!-S fu.p_ PAP;rf~ 
[TENANT] 
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7'16 WEST FOURTH AVENUE, LLC 
425 Cl ST. STE 210 

PAY TO THE 

ANCHORAGE, AK 99601 
(907)646-4644 

ORDER OF Partners for Progess 

WELLS FARGO BANK, N.A. 
ANCHORAGE, ALASKA 

89-5-1252 1/9/2014 

$ .. 1,375.00 

One Thousand Three Hundred Seventy-Five and 001100··--·····•••••••••••-•••••••••••••••••••• ...... •••••••••••••••••• 
I 
I 

DOLLARS; 

MEMO 

Partners for Progess 
406 G Street #302 
Anchorage AK 99501 

. Rent Abatement 

716 WEST FOURTH AVENUE, LLC 

Partners for Progess 
Date Type Reference 
1/9/2014 Bill 

Wells Fargo 5793249 Rent Abatement 

• 6 WEST FOURTH AVENUE, LLC 

Partners for Progess 
Date Type Reference 
1/9/2014 Bill 

Wells Fargo 5793249 Rent Abatement 

.... 

Original Amt. 
1,375.00 

Original Amt. 
1,375.00 

., 

/ 

• f' AllTHORID:.D SIONA1\JRE 

1/9/2014 
Balance Due Discount 

1,375.00 
Check Amount 

1/9/2014 
Balance Due Discount 

1,375.00 
Check Amount 

•• 

1029 

Payment 
1,375.00 
1,375.00 

1,375.00 

1029 

Payment 
1,375.00 
1,375.00 

1,375.00 
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AttaJ1-ment C 

1 Th.ls AQknowlqdgemcnt and Waiver (thD "Agn:emmrt") is made c:ffecdve this. 
_t:>_ day of ..lo.rw ..... 4 • 201§- by ~v... C-.ie.c-f!v £.,.,,;.,,,,.,.,;.'Iii . 
Odrl~ 'Sbl c:3 ("TD11811t") in fllvor of 716 West Fourth Avouua, LLC 
("71~ Alaska limited llablUty company, whose address -ls 737 W. stb Ave., 
Anchorege, Alaska 99501. . 

RECITALS 

WHEREAS Temm1 loaBe!l cmtaln llJl800 (the "Spaco") dasig1iata1 spaao # 
Z, l k In tho ~ c:ommonly ~ ID BS the "Alda Building." IOClded 

at lhD iDblrBecltiDll of 4111 Avenuo 1111d G Street In A~ on dio propoity fully 
doscnDod as: 

LirtOmi (I), and 1he Bast 10 112 filet of Lot Two (2), Block Forty (40) of 
QRIGINAL . TOWNSf.l'B OF ANCHORAGE, in tho Anchonigo 
Recording Distriqt. ThfJd Judilllal D!strlct, SIB18 of Alaska (the "ABI 
Propez1;)"'); md · 

. wHBREAs 716 Wast Pouith Av~ LLC ("716") Is the owner of that property 
located aqJaoent ID tho .A1salm Building Oii 4 Avenue in Ancbo~c, 111111 fully descn'b«!d 
es: 

Th9 Wost 39 and 112 foet of Lot Two {2}, Block Porty (40) ofORIOINAL 
TOWNSITB OF ANCHORAGE, In 1hc Andi~ Recording Dlstrict, 
Third Judfa!al ~ SIBie of Alaska_(lho "716 Ptopmty"); and 

WHBRBAS 716 will UlldartBkc a comprebansive niccmstruat!on of tho stntctme 
an the 716 .. Propotl¥, 'Mth suah wozk slated to ™"in November, 2<il3"(such 
reconsrmc:!lon worlc, iho '~ect{: mid · 

WHEREAS 716 .ha ~ to provide funds for ))J1:CDlptivc rent abatement to 
Tenant, mgardlass of tho eotDlll dcgDlll of disturb1111CO Tonent aperfances dlll'ing Ille 
Prcjecrt; lll!d . 

WHEREAS In ocmslderatton for this p:eeuipliie mm abatmnent, Tcuaot desires to 
grant cartaln waivers to 716.. 

NOW 11fmU!PORE Tenant agrei:iS as mllows: 

l~ 

• 
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_. 

I r 
I 

. . 
. Tenant hereby waives aey action, cause Qf action, sWt. controwmy, c:Jaim, 
dmiiago, and demand of overy .kind 1111d nature, matuio or to matmu in tbtl ~. rising 
out of Ql relating to disJuptlo11 of Tenant 'activity la the Alaska Building during 1he 
duration ot:thc Project as epinst 716, with tho exception of mi;y such claim mislna out of 
a Ca!astrophl,o Event dimi!ly lmpaotlDa the· Tenaat's !cued splll:C within die Alaska 
Bulldlug. A "CalllSlrophlo Bvenl." sliall be any of the following: (i) an oveut of struclur8) 
or~ damap ti)' the Alaska Building, 'alleged TO be causod in~ or enmly by tho 
ac:tion8 mid or omiaiom of716, 1111 wallidOIS. employees or agents during the PJOjoct or 
as a l'llSult of aclll or omlsslons · tf:iot took place. during 1he Project but lll8ll!tii&IM itself · 
aftef dio Pmjoat; (ll) Impacts to tho use or occupancy of the Alv!ca Bailding as a result of · 
BDY Sll'llQlumJ. or physical dmaap to the Alaska Buildll!g; or (iii) BDY claim wlliob would · 
bo covered by lnsarince carrlal by 716, its eontlaulOa, employees Biid ageDIB. 

AOBP.FD ro 'rHE PoREooiNa riusbAv oFPBai nmr. 2ou. 
n ., . .J°"""~""":> y, 1-t 
rr~ C""'-_ .... 

l . . 

01~w f.~ °l:x~. kth.!tfi c~~ ~ &i~~ 
'ITil.B I . . 

''9--/ Jf DA: I 

II 

• 
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Attachment C 

Tenant Acknowledgement and Waiver 

2o14 
1 

This Acknowleic:enl and Waiver (the "Agr.eement") is made <;,ffectivc this 
G ':::_ day of ,.e.. -•-~:, ~ by ~ _j.,..J r,.._°1,_._,,, a 

l'\..<..L~12-D'-(Lc<~:i-»· ·- ·,,__("Tdiant") in favor of 716 West Fourth Avenue, LLC 
("716"), an Alaska limited liability company, whose address is 737 W. s"' Ave., 
Anchorage, Alaska 99501. 

RECITALS 

, WHEREAS Tenant leases certain space (the "Space") designated space # 
Sl4,. 1 O l in the building commonly referred to as the "Alaska Building," located 
at the intersection of 4•h Avenue and G Street in Anchorage, on the property fully 
described as: 

Lot One (I), and the East I 0 112 feet of Lot Two (2), Block Forty ( 40) of 
ORIGINAL TOWNSITE OF ANCHORAGE, in the Anchorage 
Recording District, Third Judicial District, State of Alaska (the "ABI 
Property"); and 

WHEREAS 716 West Fourth Avenue, LLC ("716") is the owner of that property 
located adjacent to the Alaska Building on 410 Avenue in Anchorage, and fully described 
as: 

The West 39 and 1/2 feet of Lot Two (2), Block Forty (40) of ORIGINAL 
TOWNSITE OF ANCHORAGE, in the Anchorage Recording District, 
Third Judicial District, State of Alaska (the "716 Property"); and 

WHEREAS 716 will undertake a comprehensive reconstruction of the structure 
on the 716 Property, with such work slated to commence in November, 2013 (such 
reconstruction work, the "Project"); and 

WHEREAS 716 has agreed to provide funds for preemptive rent abatement to 
Tenant, regardless of the actual degree of disturbance Tenant experiences during the 
Project; and 

WHEREAS in consideration for this preemptive rent abatement, Tenant desires to 
grant certain waivers to 716. 

NOW THEREFORE Tenant agrees as follows: 

Access, Indemnity, and Insurance Agreement 
f I070B.OlD-001596DI; ID/ 

10 
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Tenant hereby waives any action, cause of action, suit, controversy, claim, 
damage, and demand of every kind and nature, mature or to mature in the future, rising 
out of or relating to disruption of Tenant activity in the Alaska Building during the 
duration of the Project as against 716, with the exception of any such claim arising out of 
a Catastrophic Event directly impacting the Tenant's leased space within the Alaska 
Building. A "Catastrophic Event" shall be any of the following: (i) an event of structural 
or physical damage to the Alaska Building, alleged to be caused in part or entirely by the 
actions and or omissions of7l6, its contractors, employees or agents during the Project or 
as a result of acts or omissions that took place during the Project but manifested itself 
after the Project; (ii) impacts to the use or occupancy of the Alaska Building as a result of 
any structural or physical damage to the Alaska Building; or (iii) any claim which would 
be covered by insurance carried by 716, its contractors, employees and agents. 

~ u..Pov-T ?lot L{ . 
AGREED TO THE FOREGOING THIS.(.u..,DA Y OF DECEMBER, lGtl:' 

~ s PC":>-f<.- P &Jr .-2.<::.~ 
[TENANT) 

c ,,.;\,i.:i-'..- .. 
TITLE 

J.feftf201l,_ 

Access, Indemnity, and Insurance Agreement 
( 10708-050-0015960I;10} 

b ,lJ ·- I I - )... • .• f.oJ.,.'j-.._{:::._ c...1 Q. ;.._. \. __ (...-
'---·- . {/ 

II 
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AttapptC 

1 This Ac;lcnowl~dgeqicnt and Wnlver (the "Agreement") is miu!e off'ectivc this. 
-~- day of._)..._,...,...., , 201~ by ~""-G:....-re..--&v £,,.,,.,.,"'"~;:ra 
flln ~ 'SDI c3 ("Tenant") ID favor of 716 West Fourth Avcnuo, LLC 
(''71 '8i Alaska limited liability company, whose address ·Is 737 W. 51b Ave., 
Anohomge, Alaska 99501. · 

RECITALS 

. WHEREAS TCllllDI: leases cer!aln space (the "Space'') dosip8tod space # 
1-1 "2e In the b].dldhig ccimmonly retl!rted IO as 1hc "Alaska Building," located 

It the latcneclion of 4* A'1'1111118 and G Street In Ano~~ OD the pniperty fully 
dmorlbod as: 

Lot On11(I),midIlleEast10 112 feet of Lot Two CZ), Block Forty (40) of 
ORIGINAL . TOWNSI'IB OF ANCHORAOB, in the Anchorage 
~ Dislriqt, Tbbd Jndioial Dislrict, Staf8 of Alaska (ihe "ABl 
Propezty"); and · • 

WHBRBAS 716 West Fourlh Aven~ LLC ("716") is the owner of that property 
locatBd edjaCll!lt to the Alaska Building on 4 Avenue in Ancboresc. and llllly describl!(i 
as: . 

The West 39 and 1/2 ~of Lot Two (2), Bloek Porty (40) ofORIOlNAL 
'l"OWNSITB OF ANCH6RA<JB, ID 1hc AnchOlll&C Recontins District, 
Third Judicial~ State of Alaak&.(lh& '°716 Propmty"); and 

WHBRBAS 716 will UDdcrlBb a comprehensive racxmstruation of the structDre 
0n the 716·. Pmpcny, with such wozk sla!cd 1D commence in NoVDmber, 2013 · (6UCh 
n:cons!rtlction wot!<, tho ~Jccl">; and · 

WHEREAS 716 .has agreed ID provide funds fc.- prcomptivo mlt abebmient to 
Tenant, regenfless of the aotoal degree of disturbance Tmant experimtoes during tm 
PIOjeat; ond . 

WHEREAS In oansldmalion forthls preemptive rent abmmont, Teoaut dcsila to 
1!(111\t cerlaln waivers ID 716. 

NOW THEll.EJIORE TC11811t asreoS as .fullCJWS: 

Access, lnd'"'V'ity, and lnsunmco ~oot 
fl!TlllU50«1150d01;10} 

\~ 
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.. 

. Tenant beroby watvca BllY action, cause Q1 action, sUlt, controvemy, clahn, 
~. aml d8111811d of every kind lllld naluro, roatuio ar to mll\UIO in the fiihft, rish:ig 
out of Qt n:latiog to disruption of Tenllllt 'activity ln the Ala.ks Building during the 
duration of.the Project e.s eplnst 716, wlrhthe exception ofmiy euoh claim arising out of 
a C11111atrophl.o Event dbcctly impaCl.ing lbe·Tenant's leased Apace within the Alaska 
BuJldlng. A ~cata!llr<lphfo Event" sliall bo an;y Dfthe following: (i) an oveot ofstruc:tural 
or pb;y8latl damage IO' the Al&Ua BuDdin!f, alleged to be caused in pan or ontin:ly by the 
action's and or omlsslom of716, llB contrec:IDr8, employees or agent& during tho P.rojea or 
as a. rosult of acta or omissions' that took place. durfnB the Pcoject but maaiC...ted itself · 
after the Projeot; (II) lmpaCIS 11> lhe use or occupancy ofth.c Al:i!ika Bullding os a result of · 
BllY Sll'llotural or physical damap m tho Alaska Bulldh!g; ar (ill) any claim which would · 
beoovered by insutince camed by 716, its COD1roctors, employees end agents. . 

AOIU!8D TO i'HB POREGOING TlllSbAY OF~CS IB~Oll. 

rr~ l~ .. · 
(~ ' . ..1 ..... ..., ,.,~ 

11 
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716 WEST FOURTH AVENUE, LLC 
425 <l ST. STE 210 

ANCHORAGE, AK 89501 
(907)846-4844 

PAY ID THE 
ORDER OF Alaska Center for Environment 

WELLS FARGO BANK, N.A. 
ANCHORAGE, ALASKA 

89-5-1252 

.LU<:: I 

11912014 

$""2,950.00 

Two Thousand Nine Hundred Filly and 0011 oo• .................. ••••••••·•••••••••••••••••••••••••••••••••••••••••••••••• DOLLARS 

MEMO 

Alaska Center for Environment 
921 W 6th Ave #200 
Anchorage Ak 99501 

Ren.I Abateme._nt 

716 WEST FOURTH AVENUE, LLC 

Alaska Center for Environment 
Date Type Reference 
11912014 Biii 

WeUs Fargo 5793249 Rent Abatement 

8 WEST FOURTH AVENUE, LLC 

Alaska Center tor Environment 
Date Type Reference 
1/9/2014 Biii 

Wells Fargo 5793249 Rent Abatement 

-

Original Amt. 
2,950.00 

Original Amt. 
2,950.00 

1/9/2014 
Balance Due Discount 

2,950.00 

Balance Due 
2,950.00 

Check Amount 

1/912014 
Discount 

Check Amount 

• 

1027 

Payment 
2,950.00 
2,950.00 

2,950.00 

1027 

Payment 
2,950.00 
2,950.00 

2,950.00 

EXHIBITE 
Page 20 of 20 

001414



A 
. L 
. A 
: 8 

K 
' A 

2007-077937-0 
Recording Dist: 301 - Anchorage 
12118/2007 10:56 AM Pages: 1 of 3 

111111111111111~111u1n11111111m111~11111111~11111 

S!Wfff997D9 

DOCUMENT TITLE: Warranty Deed 

DOCUMENT DA TE: November 17, 2007 

PROPERTY DESCRIPTION: 

.The West 39 and % feet of Lot Two (2), Block Forty (40), 
ORIGINAL TOWNSITE OF ANCHORAGE 

**Thia document is being.re-recorded to add the stamp of 
the second Notary. 

THIS COVER SHEET BAS BEEN ADDED TO TlDS 
DOCUMENT TO PROVIDE SPACE FOR 
RECORDING DATA. THIS COVER SHEET APPEARS 
AS THE FIRST PAGE OF THE DOCUMENT IN THE 
OFFICIAL PUBLIC RECORD AND IS TO BE 
CONSIDERED PART OF THE OFFICIAL 
DOCUMENT. 

DO NOT DETACH 
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rr.--:-.-. 2_0_0_6 ___ 0_7_8_6_2_1 ___ 0 __ , 

I " ! : Recording Diii: 301 -Anehoraga 
K , , 11/20/200ll 2:11 PM Pages: 1 of 2 

" 

The Granto~ TOM ~ llt1'IO TZB~ lluoband and wife, 
of · :zo(, w. ~ ~y~mmg,,._, ~~L 
~~~~· pursuant to •Sec. 34.15.030, Alaska Statutes, for and 
in CDDBideration of the SWll of Ten Dollars ($10. 00), lawful 
money of tbe United States of America, and other valuable con­
sideration in hand paid, ~~e receipt and sufficielley of which 
is hereby aalmowledged, do hereby grant, convey and wa~ant to 
Grlllltee, PRO lfRTIB • LLC, an Alask J,i1 t Li ility 
C an o D 
--!:~::.....:~l..!ii!CL...1_, ths following dcsarib"ed real property, t.oget r 
with all tenements, bereditamenta and appurtenances located in 
the -..horage Recording District, 'l'bird Judicial District, state 
of Alaskiu 

The Wast 39 and 1/2 feet of Lot Two 12), 
Block Forty (40), OlllGIRllL TOllUllITB OP 
ARCBORAOB, in the reaotds of tbe· ADcboraga 
RecordiDg District, Third Jlldiclal District, 
State of Alaska, BXCBPTDIG TJIBllllPROM the 
North 10 feet taken by the City of Anchorage 
for street and sidewalk purposes. 

SUBJBCT to reservations and exceptions as 
contained in u. s, Patent and/or in Aeta 
authorizing the issuance thereof, recorded in 
Deed Book 206 at Page 2361 real property 
taxes, if any due1 eas11J1111Dts of record1 
·Agreement recorded July 13, 1982, in City 
Book 10 at Page 831 possible Party Wall 
Agreement with regard to the west line of the 
subject property and the east line of Lot 3A, 
Block 40, ADcborage Townsite (Plat 94-58) 
adjoining to the wast1 and Notice of Zoning 
Action, including the terms and provisions 
tbe~of, as executed by Municipality of 
.APchorag.~ .OJl blll!A::tf _of~h/>. &Qp·ill!J,.D.oud · of. 
Bxaminers and Appeals, recorded March 22, 
1996, in Book 2902 at page 4021 and 

PllR'l'RBR SUBJBCT to that certain Resolution 
No. AR NO 88-234 (Anchorage, Alaska), levying 
aaaeuanumts for the payment of Paving and 
Street Lighting Special Aaaeamnents District 
2PB7·Pourth Avenue Pedestrian Am.ellitics -
Pbaee III, recorded September 27, 1989, in 
Book 1950 at Page 537 (provides for a 
continuing obligation for poaaible future 
work) , thl! obUgaticna of which the Grantee 

Page 1 of :a 

IUiidiJ. www:a::xs 

u•11mm11111 
. lol I 

' 
a7.o77817.0 

·; 
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be:reill exp:resely ASSUNBS and AGRBBS to PAY 
and perform according to ita terms, when 
levied. If\ 

DATBD this~ day of LJO\- , 2005. 

T@'bo ~ 
TOM·~BN'·., 

GRAHAM PROPBRTIBS, LLC 

By ~~[. _;}L_ 
Title~~~~~~~~~~---STATS OP ALASJO. ) 

l ea. 
THIRD JUDICIAL DISTRICT ) HI.. 
The for=eoing inatrwuent: was acknowledged before me tbiB -=!:11:,.,..-
day of !.lJ!I-/ , 2006, by 'J.'OM CllBll and MINO TZB CHEN. 

STATS OP ALJUIJO. 
BB. 

TBIRII JUDICIAL DISTRICT 

Page 2 of 2 

' llllDlllUlllUll 
loll 

2GllM18821.0 

' 
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) 

J ss. 

2H3 
•. 
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~~--··· .............. -·-·· ... -·-··--··_...,_ 
( 294 

(Seal) 

3 

J, J,. kll!!r 
Rotary .Publio, Torritoz7.of AlAllta. ~Y comm1aa1 u 

ezpireo Hov. 16, 1919. 

'1'be allow illril'llllltn' .... fUeil tor :reciod at tile ~nt of 
J • .a. llillez at 2115 P. II. JUNar7 22114 1917, 

----------------------~---------
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I 
I 

I 
I 
; 

I 
i 
' 

300 

QtJI T OLA IM DEED. 

Th.111 lDdontuh·, Jla4o tble 6\.ll clAy of 11.1.J 1n \ho you of ouz 
Lorcl on. \bO\IAD4 n1no llllD4r•d ud 1ovon\11D Bot•oeD Ko111r \". 
ro11ler. nf Anobo-•. Alael!A, tilo -...rty of tli.o f1rU DAH. and 
J. K, S..Ull of \hi 1&110 plaoa, tile par.ty of \ho eaoond 11art: 

Wif!IE88ft'HI . Tbll.t tllo .:.14 ~,, Of tho flHt DUt, for 
3Dd ln oou1clera.'1on or &h• •11& <>t o ... DollaZ•, lairful llODtJ' of 
tbo UnUod Btatt• of· lmerloa., ·co Ilia Sn balld. 11&14 bJ' tho 1a1cl 
~\y of \be 1eoond 111o1rt, tho rooolp\ 11bor10f lo hereby ~ol<no•l­
e4!11d, do11 by \!lo .. pree1Dt1 rcm111, rolea.oo aJl4 for1Tor ~u1tol 
UDto tile eald 'Pl'tW of tile 11oond ~t and to bl• b1lr1 ancl 11111 
tb• fo11owJ.AR dell02'lb1cl.tract, lot, or ·DaZao1.of- lan4, •ltuato, 
1'1~ U4 b1l11K· SD tbo tOllllllt• of ADObora«e, Territory of ollae 
-.rtloul&rlJ bollllde4 and di11orlb1cl u tolla•1. ta-n t: 

tlDUllil·B~t·~ at:.&aui.a& ·1 ••• Tenuoiry ot .uuu. 

. . TBie ra TO oatTrn .. nat on tbl• &tb c1Ay o·r· 
11&1, A. D. 1917• tlefore D!'i tllo 1m4ull11CDid, a. l~°tUJ Pllbllo SD 
Nl4 tor tll• !enUorr: of .uae'lla, ""11 aollld.alCIUd aDcl llDJnl, 
pu'*11r 0.-. Boan r. row1os. Co 1a ·to· mo ll:DDn to 111 Cbo, 
l41Dt111&1 ill4l•1dl:lal 41iaorabod 1D aD4 Ibo ell:9Q\iteel tllo •lt211D 
1utrua ... t, e.114 11.1· aolaloir114'!14 to ao uat lie •S-d tile -· .. 

(seal) 

11uu11 •J bud &!"l ort.101.i 1oal tllo .s.:; aJld 7ea.r .111 th1 
aartltioa t1 nut abaYe aU"'11. . . 

Ho~1 "1Jbfii'ha lor ib1 fn 
tOQ of . .Uaelta, Held~ at .&llo 
llY OOllDledOD "explzee ll>Y.' 18; 

tb•. 11.bOH lUUUoli' fillcl tor ZIOHd. on "'• Bl•' .. , 
or· ,_, 11118 at I A.1. bJ' a. a. aariliciu. 

C!J_) 
;"'i:-··· 

1. 

I ··, 
. .,' .. , 

I. 
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v 

/o 
......... , ..... ·~1~~:_:1~~ ~..:1.:.;11·., ·: _:J:•;,. • • . 

A porpetlld Ull4el'll'OllD4 J'HH •n4 llgbUlllf,;pl•llt~ an4,for e."fOlll'. 
foot •talrn7 •10111' .\lie ftll ... tlltnllOt.Jtllereto, ·HlA'JIOWtl' &114· 
H1"U111 plut to 'b• lll•t•llt4.a,ntflohnt bptliv all& ·:root tbn• 
of up' in :r•J14lr to e11&ble tb• o:rutOl'lo)bl•~lielr.• •.114.·•Hlp• to I i:••• o•or the fhml••• wS.tb t1em1. : ... ~··(·:k~t:S·"··~·:,~·.··:~t.:·:ei..· · 

Alli Dr1U1t•• 1• fllrtb•I' cnnte4 ~- ·10; .ilo0

~r -~~4 'llatn 
rlP•• •n4 •ll't!.. 'hlepbo11• ""4 .rower llil'H, -OTH or._!lfthf tb• 
8o{lth •lSlltJ' foul fHt Of Ui• EHte:rlJ' .. teD •n4 011e-... 1t lotJ. 
feet of ••ld J.ot ~·o ~21 Bloet.fo~t7 (401 ·tMni ot !l!Oborage, •• • 
porpeta•l HHIHftt. dtb ... ,,, to' ....... Dllle'HUJ' ... l:r•; 1t 
bt 1.na un4eHtooG tllA t the • •11•1• .1•. en~o:rd . 

It 1• "'""'•117 aguet b1tw~1n ease 
0

0relltbr ~: .. ·u. a:roatH 
tho th• ~u f••• of th• &en -11 of th• IDllP•H 'lbeane aull<U 
no• loo•tel on J.ot two Ill llloot fOl'tJ' .1401. !'on of AA11bor•1•, 
•ball 'b• •n4 1• oon1l4•:r14 tllo d1•141ag llD• b1t•••n th• propert7 
of ••14 Or:antar'•n4 Dr•nt••, th•lr lltlr•,.•uooe••or• an4 •••igna. .. .. . . 

.ol./l4 the .. u Dr•llh• llar1'117 paate 1111to ••14 Orantor, 111• 
"'''•! euoo•••or• ana •••111111l·tb•' l'lsht toll•• th• •••t ••11 
of•• 4 !Dllp:r••• Th1a\re lal14 ~··••DOW' 111"ta•• b7 .. 14·Gl'Oll,OI'• 

.•1114 01'8Dho ao• .-11 Jineb:r aolllleWl.o .. 
0 ODI OU•r ~ Dtlier ~U&llJ.• ODHlltr•tiODI tCJ 
pa14 1!7 •!'• •lll•ir ~· .aa • oonill41sa.Uon d. th• •1 thln . ·. ·-

111111T111411 nm0il'1• \II• ••11 rant .. ll•nlo 11an-.11Hemto • t, 
th•U un4• w ••11, n• lltll 4•r o:t ~. 1 .. Jh, .1n1. 

- HOllll '~ loltiH. Oze~cir. . ' 
_ ~·••llll·•• J.atlt.HJI oa11h• -

~-... 

I 
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From: 
Sent: 
To: 
Cc: 
Subject: 

H.i Don, 

James B. Gottstein <james.b.gottsteln@gottstelnlaw.com > 
Friday, October 25, 20l3 6:38 PM 
'Donald W. McClintod<' 
james.b.gottsteln@gottstelnlaw.com 
RE: Revised Agreement; Bill 

It is your client whose ridiculous time frame is dictating the pace. I understand that you couldn't make time 
yesterday or today. I will not be sympathetic when you ask for more time on Monday. Realistically, I think 
with BBFM's and Eric's costs we are looking at $I 0,000. You might give Mark a heads up for that amount. 
will expect a check for that amount by the end of the day Monday or will have to assume Mark has no intention 
of covering my costs. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

From: Donald w. McOlntock [mallto:dwm@anchortaw.com] 
Sent: Friday, October 25, 2013 6:14 PM 
To: James B. Gottsteln 
Cc: Ertc Follett; Rebecca A. Wlndt; Heidi A. Wyckoff; James.b.goUsteln@gottstelnlaw.com 
Subject: Re: Revised Agreement; BRI 

Jim, 
As much as I appreciate your company I would llke to keep my weekend commitments ta my family. I will see you 
Monday at 1030. I am happy to talk to Eric as we'll I just do not understand his role. 

Sent from my iPhone 

On Oct 25, 2013, at 5:31 PM, "James B. Gottsteln" <lames.b.gottsteln@got!stejnlaw.com> wrote: 

HiDonJ 

I have two concerns. One is the integrity of the Alaska building and the other is that l not bear 
any costs as a result of Mark's Project. l was initially going to be very accommodating, but when 
Mark refused to acknowledge the impacts on my tenants whose space includes die party wall it 
became clear to me that he had no intention of doing right by me unless furced to. 

Everything since then has reinforced that, as will your fililure to bring the check. So, no, it is not 
a condition, but I am not sanguine. 

I would prefer to meet before Monday, either toIJIOrrow morning or Sunday morning. Failing 
that, let's make it 10:30 on Monday. My cell number is 538-4777. 
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• 
Or, you could just talk to Eric. I really have no time for this. 

You should send me a memo on what you think our respective duties arc with respect to the 
party wall. l didn't find au Alaska statute or case, but I didn't look very hard. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottatcinLaw Com 

From: Donald W. McClintcck Cmallto•dwm@anchociaw cam] 
Sent: Friday, October 25, 2013 4:14 PM 
Toi 'James B. Gottsteln' 
Cc: Erle Follett; Rebecca A. Wlndt; Heidi A. Wyckolf 
Subject: RE: Revised Agreement; Biii 

Jim, 

Is a check a condition for meeting, or can we just talk? I am open Monday any time except 11:30 to 1:30 
and after 3:30. I would love to walk though the building and promise not to break anything. When we 
meet I can explain our side of what the relative obligations are regarding the party wall and why your 
reasonable cooperation will lead to a better end result for both of us. 

By the way, as a prelude to the meeting. I think you and my client both own the wall. The Issue is what 
duty each owner owes to the other co-owner. We can discuss that as well. 

I understand that BBFM will meet with our crew on Tuesday. Maybe that meeting will help as well. 

Don 

Donald w. McCllntock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(90n 276-4331 (voice) 
<9on 2n-s235 <rax> 
WWW anchorlaw.com 

This r.ransmlsslon Is Intended onlv for the. use of the lndlvldual or entity to which It It addressed and may contain 
lnfonnatlon that Is prlvlleged and conndentlal. 1r the reader or this message IS not the Intended recipient, you are 
hereby notified that anv dlsdosure, dlstr1butfon or copying of this 1nrormetlon Is strictly prohlbhed. rr you have received 
this transmission In error, please notify us lmmcdlately by return e-mall and delete this messege and destrov any 
prlnled copies. This communication Is covered by the Electron le Communications Prtvacy Act, 1 e u.s.c. 2510·2521 
Vour cooperation Is appreclmed. 

From: James B. Got!Steln [maHID·fam11S.b.gottst;eln@gQttStelnlaw mm] 
sent: Frfdav, October 25, 2013 7:20 AM 
To: Donald W. MtClnlDCk 
Cc: lames b ggl!s!!!!p@gQ!ls!glnlaw mm: Erle Follett 
Subject: Revised Agreement; BIU 

Hi Don, 
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I have (hopefully) attached a slightly revised agreement, with the only two changes being that 
blocking access to the parking spot will cost $100 per day and payment of$6,344 for my time 
spent through yesterday. An invoice forthe $6,344 is also (hopefully) attached. 

You should bring the check for $6,344 with you on Monday. 

I see no reason why I should have to bear any expense because of Mark's project. At our initial 
meeting Mark said he had no budget to pay for the Alaska Building's lost rent. I view that as 
outrageous and a clear indicstion that Mark bas no intention of treating me fairly without an 
ironclad agreement in place. 

I thought we had an understanding that Mark was not going to move forward until BBFM had 
hsd a chance to review the plans, means and methods. 

Yesterday, I received a copy of the following e-mail: 

on 10/23/2013 4:24 PM, Shea c. Slmasko wrote: 
HI Dennis, 

I spoke with Criterion today. latest update Is they met with MOA yesterday to dlscuss the party 
wall and are In asreement the party wall will stay. With this Information Redl, Is working on the 
design plans and details with the wall In place. We plan to sit down and review with you once 
the plans near completion which wlll be very soon. 

That the party wall is to stay in place should not have even been a topic of discussion. 

To say the timeline for this is unreasonable is a gross understatement. I believe Mark is trying to 
accomplish afalt accomplis by getting the Old Empress Theater tom down as soon as possible 
and the Project going to prevent anyone from stopping it. 

Originally, I wasn't going to charge for my time or having to move my office. That is now off 
the table. 

I don't have time for negotiations. l do think we need to pick the person who is going to decide 
what costs Mark refuses to pay have to be paid. I also think it would be a good idea to figure out 
a mechanism for determining in what event(s) the $Ten million purchase obligation is triggered 
ifwecan. 

I believe there is a well better than even chance that I csn stop the project, maybe without even 
having to file a lawsuit, if we csnnot reach an agreement in short order (Monday?). You can talk 
to Eric about the situation. He has a very good handle on it. 

James B. Oottstein 
Law Offices of James B. Oottstein 

406 G Street. Suite 206 
Anchorage, AK 99SOI 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Oottstein@GottsteinI.aw Com 
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Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Pfeffer Development, LLC 
Mark E. Pfeffer 
425 G Street, Suite 210 
Anchorage, Alaska 99501 

DATE WORK PERFORMED 

9/24/2013 E-mail fromito A. Slinker (.05) 
9/2512013 E-mails from/to A. Slinker (.12) 
10/2/2013 Conference with Pfeffer & minions, 

Walk-Through (1.5) 
10/312013 Conference with Project personnel (1.5) 
10/412013 Call from S. Simasko, e-mails from/to S. 

Simasko (.1) 
10/512013 Walk-through with Simasko (l) 
1017/2013 Research & Review title documents (1.5) 
10/8/2013 E-mail to D. Berry (.OS) 
10/10/2013 E-mail from/to D. Berry, e-mails fi:om/to S. 

Simasko, e-mail from B. Nolin, call with 
Alaska USA Insurance Brokers, e-mails from 
Dave DeRoberts (.7) 

10/11/2013 E-mails to/from S. Simasko, e-mails to/from 
D. Mcclintock, e-mail from/to B. O'Neill, 
Criterion Gas Loads check (1) 

10/1312013 E-mail FOIA Request to AHFC (.1), Access 
and Indemnification Agreement (3), e-mail 
to D. Berry and F. Braun, (.12) 

10/14/2013 E-mail from D. Berry, Memo to tenants, 
conferences with tenants, e-mails from/to D. 
McClintock, e-mail from/to S. Johansson, 
e-mail from M. Pfeffer (1.5) 

10/15/2013 E-mails from/to D. McClintock (.08) 

Page 1 

HOURS 

0.05 
0.12 

1.5 

1.5 
0.1 

I 
1.5 

0.05 
0 

I 

3.22 

1.5 

0.08 

Invoice 
DATE INVOICE# 

I0/25'2013 3386 

TERMS 

RATE AMOUNT 

325.00 16.25 
325.00 39.00 
325.00 487.50 

325.00 487.50 
325.00 32.50 

325.00 325.00 
32S.OO 487.50 
325.00 16.25 
325.00 0.00 

325.00 325.00 

325.00 1,046.50 

325.00 487.50 

325.00 26.00 

Total 
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Law Offlces of James B. Gottstein 

406 0 Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Pfeffer Development, LLC 
Marie E. Pfeffer 
425 G Street, Suite 210 
Anchorage, Alaska 9950 I 

DATE WORK PERFORMED 

10/16/2013 E-mail from/to D. McClintock (.05) 
10117/2013 E-mails from/to S. Johansson, review AS 

appraisal & lease "extension," review AS 
36.30.083, call to E. Follett, e-mail to/from 
E. Follett, call with E. Follett (2) 

10/21/2013 e-mail from D. Berry, call with D. Berry, 
e-mails to D. Berry, walk through with D. 
Berry (1.5) 

10/2212013 E-mail from D. Berry, e-mail to D. Berry, 
call with E. Follett (may not be this day), 
conference with C. Waldrup (May not be this 
day)(!) 

10/23/2013 E-mail from/to D. Berry (.1) 
10124/2013 Agreement, conferences with ACS, call with 

D. Beny, call from D. Berry, e-mail from D. 
Berry, conference with C. Wier, e-mail to D. 
McClintock(3.2), e-mail from/to D. 
McCiintock (.05) 

Page2 
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HOURS 

0.05 
2 

1.5 

I 

0.1 
3.25 

Invoice 
DATE INVOICE# 

10/25/2013 3386 

TERMS 

RATE AMOUNT 

325.00 16.25 
32S.OO 650.00 

325.00 487.50 

325.00 325.00 

32S.00 32.50 
32S.OO 1,056.25 

Total $6,344.00 
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• 
EXTENSION OF LEASE AND LEASE AMENDMENT NO. 3 

Extension of Lease Under AS 36.30.083; Amendment of Lease; Material Modification of Lease 

THIS EXTENSION OF LEASE AND THIRD AMENDMENT OF LEASE is made and entered into 
on the daie the Legislative Affairs Executive Director or her designee signs the Lease, Is by and 
between 718 WEST FOURTH AVENUE, LLC, en Alaska limited liability company, whose 
address is P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," and 
the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3, Juneau, Alaska 
99801-1182, hereinafter referred to as "lessee," and hereby amends the Leese dated April 6, 
2004, recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District, 
State of Alaska, as previously amended, and renewed through May 31, 2014 by Renewal of 
Lease No. 5, recorded May 23, 2013 In Book 2013-028824-0, Anchorage Recording District, 
Third Judicial District, State of Alaska, herafter referred to as the "Lease•. 

WIT N ES S ET H: 

WHEREAS, the Lessor is currently leasing to the Lessee the following described Premises, 
hereinafter "Existing Premises," described as follows: 

Approximately 22,834 square feet of office space, which consiSts of all net 
usable office space on the second through sixth floors and approximately 
811 square feet of storage space In the basement, at the building located 
at 716 West 4th Avenue in Anchorage, Alaska at Lot 3A, Block 40, of the 
Original Townsite of Anchorage. according to the official plat thereof, Third 
Judicial District, State of Alaska, and eighty-six (86) reserved off-street 
parking places. 

WHEREAS, on June 7, 2013, the Legislative Council (lessee) authorized its chairman to 
negotiate all the tenns and conditions necessary to extend Lease 2004-024411-0 pursuant to AS 
36.30.083(a), and, to seek the assistance of Alaska Housing Finance Corporation (AHFC) If 
needed, and to negotiate material amendments to the Lease; 

WHEREAS, the existing Premises are not adequate to meet the needs of the Lessee, and the 
Lessee requires up to approximately 64,000 gross square feet of office space and appropriate 
off-street parking spaces In order to adequately house the offices of the legislature and 
legislative staff and to properly accommodate the public; 

WHEREAS, a property directly adjacent to the existing Premises, located at 712 West 41to 
Avenue, when added to the existing Premises, wm be adequate to meet the needs of the lessee 
and, subject to successful negotiation with the property owner. the property may be made 
available to Lessee; 

WHEREAS, subject to the provisions of AS 36.30.083 and other applicable authority, the Lessee 
wishes to lncorpate the existing Premises along with the property located at 712 West 41to 
Avenue Into this Extension of Lease and Lease Amendment. and further, to reference the 
combined real property parcels as the "Premises• for the purposes of this Extension of Lease 
and Lease Amendment; 
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WHEREAS, the Premises must be renovated in order to meet the needs of the Lessee and, 
subject to successful negotiation between the parties, a renovation plan and renovation 
schedule will be documented as Exhibit "A" and Exhibit "B" of this Extension of Lease and Lease 
Agreement; 

WHEREAS, Alaska Legislative Procurement Procedures designate the chairman of the 
Legislative Council as procurement officer with respect to contracts of the Legislative Affairs 
Agency, and the chairman has made a written determination under Procurement Procedures 
Section 040(d) (Exhibit C) that the Lease may be materially modified without procurement of a 
new Lease to indude the property known as 712 West Fourth Avenue; 

WHEREAS, the current lease term expires May 31, 2014 and it Is the intention of the Lessor and 
Lessee to extend the Lease for 10 years under AS 36.30.083(a) effective June 1, 2014 through 
May 31, 2024; 

WHEREAS, modifications and amendments to the Lease made under Legislative Procurement 
Procedure Section 040(d) are required prior to the extension of the lease term to proceed with 
renovations of the premises and therefore amendments to the Lease, with the exception of the 
lease term, are effective on the date the Legislative Affairs Director signs the Lease; 

NOW, THEREFORE LESSOR AND LESSEE AGREE that the Lease is hereby extended for 10 
years until May 31, 2024 pursuant to AS 36.30.083; and the Lease is hereby amended pursuant 
to Legislative Procurement Procedure Section 040(d) as follows: 

Sec. 1 of the Lease Is amended to read as follows: 

1.1 DESCRIPTION OF PREMISES; LEASE TERM; MONTHLY LEASE RAJES: 

a. The Lessor hereby leases to the Lessee and the Lessee hereby leases from the 
Lessor the Premises described below: 

All space within the office building, all space within the parking 
garege, and all real property located at 716 West 4111 Avenue In 
Anchorage, Alaska further described as Lot 3A, Block 40, of 
the Original Townsite of Anchorage, according to the official 
plat thereof, Third Judicial District, State of Alaska; and all 
space located within the building and all real property located at 
712 West 4th Avenue In Anchorage, Alaska further described 
as Lot 2 W 39.5' Block 40 Original Townsite of Anchorage. 

On the Effective Date as defined in Section 1(b) below, the 
Lease shall be for the Existing Premises. On the schedule as 
set forth in Exhibit "B-1" the Premises will be renovated and 
expanded as described in Exhibit "A" ("LIO Approval Plans") 
(hereinafter the 'Renovations;. Following completion of the 
Renovations, the Premises wiD Include approximately 64,048 
gross square feet of building space and approximately 86 off· 
street parking spaces with the spaces striped as direded by 
Lessee. 
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• 
b. The tenn of the Lease is extended for ten (10) years from the tennination of the 

original tenn on May 31, 2014 until May 31, 2024. The covenants and 
requirements set forth In this Extension of Lease and Lease Amendment are 
effective the date it is signed by both parties (the "Effective Date"). 

c. Base Monthly Rental.This Lease will have three applicable rental rates. 

1. On the Effective Date the Base Monthly Rental shall be $56,863.05 which is 
the lease rate under current lease for the Existing Premises. 

2. The Lessor will provide the Lessee with interim office space and parking 
(Interim Space) as defined In Exhibit "B-1" during Lessor's work on the 
Renovations ("Renovation Period"). Lessee shall move to interim office 
space ("Interim Space") on the dates set forth in Exhibit "B-1" after 10 days 
written notice by Lessor. 

During the Renovation Period and while the Lessee is occupying the Interim 
Space, the Base Monthly Rental will be reduced to the lesser of the amounts 
that follow: 

i. To an amount equivalent to the actual costs the Lessor incurs In providing 
the Lessee with the Interim Space during the Renovation Period, Including 
all costs of moving the Lessee to and from different space throughout the 
Renovation Period; or 

Ii. The Base Monthly Rental rate paid on November 1, 2013 per the 
provisions of Renewal of Lease Number 5. 

iii. Notwithstanding Option #1 and Option #2 above; the Lessee shall not pay 
rent in any amount for the portion of the Premises located at either 712 W. 
4 111 Avenue or 716 W. 4111 Avenue if the Lessee is not occupying space In 
the respective building and the Monthly Base Rent shall be adjusted 
accordingly. 

3. Upon final acceptance and occupancy of the renovated Premises, then the 
Base Monthly Rental will increase to $281,638 per month. 

d. Base Monthly Rental Adjustments 

Unless otherwise amended in writing signed by both parties, the Base Monthly 
Rental set forth in 1.1 (c)(3) above shall remain the same through May 31, 2024. 

e. Monthly Lease Payments 

The monthly lease payments are due and payable on the 1111 day of each month. 
Payments will be made as agreed between the Lessee and Lessor. If the post 
Renovation Period occupancy date Is a date other than the first day of the month, 
then the Base Monthly Rental shall be prorated and the increased rent paid with 
the payment of the first full month Base Monthiy Rental payment due after the 
post Renovation occupancy. 
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1.2. AS 36.30.083fa) COST SAVINGS: 

The Base Monthly Rental rate paid for the Premises to be paid upon final 
acceptance and occupancy of the renovated space has been determined to 
provide a minimum cost savings of at least 1 O percent below the market rental 
value of the Premises. Supporting documentation is attached as Exhibit D 
(Executive Director's Cost Saving Calculation and Report to the Legislative 
Budget and Audit Committee per AS 36.30.083(b)). 

Under AS 36.30.083(a), notwithstanding any other provision of AS 38.30.083, the 
Legislative Council may extend a real property lease that is entered into under AS 
36.30 for up to 10 years if a minimum cost savings of at least 10 percent below 
the market rental value of the real property at the time of the extension would be 
achieved on the rent due under the lease. The market rental value must be 
established by a real estate broker's opinion of the rental value or by an appraisal 
of the rental value. Timothy Lowe, MAI, CRE, FRICS of the firm of Waronzoff 
Associates, Inc. at 999 North Sepulveda · Boulevard Suite 440 El Segundo, 
California has completed an independent analysis of the provisions of this lease 
extension and amendment and has concluded that the rent due under the terms 
and conditions of this lease extension and amendment is at least a 10 percent 
below the market rental value of the real property at the time of the extension for 
a ten year term. 

Under AS 36.30.083(a), Legislative Council has approved the extension of this 
Lease as legally required. In addition to any other right of the Lessee under this 
Lease to terminate the Lease, if, In the judgment of the Legislative Affairs Agency 
Executive Director, sufficient funds are not appropriated in an amount adequate 
to pay the then annual lease payments and expenses, the Lease will be 
terminated by the Lessee as of the date appropriated funds are exhausted, or will 
be amended by mutual agreement of the Parties. To terminate under this section, 
the Lessee shall provide not less than 90 days advance written notice of the 
termination to the Lessor. 

Sec. 2 of the Lease la amended to read as follows: 

2. ADA COMPLIANCE: On the date of final acceptance and occupancy and throughout the 
entire occupancy of the Lease, the Lessor shall ensure that the Premises, and any 
improvements or alterations to the Premises, and all accessible routes shall meet the 
specifications of the ADA Accessibility Guidelines (ADAAG) for Public Buildings and 
Facllltfes per Title II of the Americans with Disabilities Act (ADA), as currently written and 
as they may be subsequently amended (hereafter referred to as ADA compliance). 

Under the previous paragraph, the Premises, and any Improvements or alterations to the 
Premises, and all accessible routes, must meet the ADA compliance requirements as 
they apply to a public entity. 

The Lessee's acceptance of the Premises or of any Improvements or alterations to the 
Premises, or any Inspection of the Premises by the Lessee, do not relieve the Lessor of 
its responsibility for ADA compliance. 
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If these provisions on ADA compliance conflict with another provision in the Lease, the 
provisions of this section shall govern. 

Prior to the date of final acceptance and occupancy, the lessor, at its own expense, must 
furnish the lessee with an ADA Facility Audit Report prepared by an architect registered 
to practice in the State of Alaska certifying that the Premises comply with all requirements 
of the current version of the ADA and this section. 

Sec. 3 of the Lease la amended to read as follows: 

3. RENOVATION AND DELIVERY OF PREMISES: The Lessor agrees to renovate the 
Premises consistent with the specifications as set forth in Exhibit "A",on the schedule as 
set forth in Exhibit "B", and in accordance with applicable law. 

Exhibit "A" describes all terms and conditions of the renovations to be completed by the 
Lessor and Incorporates the drawings, schematics, and deliverables for the same. Exhibit 
·e· sets forth the milestones for the renovation of the Premises as well as the final 
completion date. Exhibit B-1 sets forth the schedule for the interim occupancy during the 
renovation period. 

The lessee shall pay up to $7,500,000 in direct reimbursement payments to Lessor 
toward the cost of that portion of the renovation work that represents the tenant 
improvements to the Premises. All invoices submitted to Lessee by Lessor must be 
accompanied by appropriate documentation and in addition, must be approved by the 
Procurement Officer prior to payment. Invoices, unless disapproved, shall be due within 
30 days of submission. An invoice may be disapproved by the Procurement Officer for 
lack of appropriate documentation or any other legltimate reason. In the event that it is 
disapproved by the Procurement Officer, the Lessor may challenge the decision of the 
Procurement Officer under the Legislative Procurement Procedures. The balance of the 
tenant improvement costs at occupancy, If any, shall be added to the lessor's renovation 
costs and amortized over the tenn of the lease. 

The Lessee Is responsible for the acquisition of and Installation of its own furniture, 
flXlures and equipment and shall schedule the same in a manner that does not conflict 
with the progress of the renovation wor1<. 

Sec. 4 of the Lease la amended to read as follows: 

4. The Lease shall be what Is described as a "modified triple net lease• 

a. LESSOR'S RESPONSIBILITY AND COSTS: 

1. The installation and maintenance of all structural components, core 
components. roof membrane/surface. and building systems that are 
incorporated into the Premises, including but not limited to: HVAC, elevators, 
plumbing, electrical, and fire suppression systems. 

2. Providing connections to city water and sewer, electric service, and other 
public utility service to the Premises. 
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3. Parking lot repair, striping, work required to maintain conformance with ADA or 
other accessibility issues. 

4. Any/all work required to maintain conformance with ADA or other accessibility 
lssue&.i 

5. Extraordinary maintenance - replacing wom carpeting, painting interior walls, 
replacing damaged casework, every 10 years, or sooner if reasonably 
required. 

6. Exterior light fixture repair/replacement. 

7. Interior light fixture repair/replacement. 

8. Plumbing fixture repair/replacement. 

9. Elevator inspection/repair/replacement. 

10. HVAC inspection/maintenance/repair/replacement. 

11. Fire suppression system Inspection/maintenance/replacement 

12. The payment of any/all pending or levied assessments. 

13. Other services or maintenance as may be agreed by the parties. 

b. LESSEE'S RESPONSIBILITY AND COSTS: 

1. Building janitorial service and supplies. 

2. Landscaping and grounds maintenance. 

3. Interior and exterior window washing. 
4. Parking lot sweeping, sanding and snow removal. 

5. Interior and exterior light bulb replacement. 

6. Hallway and entrance walk-off mats. 

7. Carpet cleaning on a commercially reasonable regular schedule. 

8. Professional property management services. 

9. Real property taxes (reimburse Lessor). 

10. Downtown business district assessments (reimburse Lessor). 

11. Monthly utility service: water, gas, electric, sewer (either established in 
Lessee's name or reimburse Lessor). 

Page6of22 

EXHIBIT H 
Page 6 of 22 

001436



12. Post renovation/following final acceptance and occupancy installation and 
maintenance of all data cables and systems. Initial installation is described in 
Exhibit "A". 

13. Post Renovation and following the final acceptance and occupancy Installation 
and maintenance of internet service to the Premises. Initial installation is 
described in Exhibit "A". 

14. Property casualty Insurance coverage only (reimburse Lessor). All other 
insurance required under the Lease shall be at the sole expense of Lessor. 

15. Security guards or other security services. 

16. Post Renovation and following final acceptance and occupancy, the 
installation and maintenance of key-card or other access system. Initial 
installation Is described In Exhibit "A". 

17. Installation, maintenance, and use of a flagpole. 

Sec. 5 of the Lease Is amended to read as follows: 

5. ELECTRICAL REQUIREMENT§: 

a. The electrical requirements of the Premises are described in Exhibit "A". 

b. The Lessor shall post a schematic at each circuit breaker panel with labeling to 
correspond to Individual circuit breaker labels and shall keep the posted plan up to 
date. 

Sec. 6 of the Lease Is amended to read as follows: 

6. PLUMBING REQUIREMENTS: 

a. The plumbing requirements of the Premises are described In Exhibit "A" . 

Sec. 7 of the Lease Is amended to read as follows: 

7. HEATING. COOLING AND VENTILATION IHVACl REQUIREMENTS: 

a. The HVAC installation requirements of the Premises are described in Exhibit "A" . 

b. Facilities shall be provided to maintain the temperature in all the offices and similar 
type space uniformly within 68 degrees F to 78 degrees F range. 

If the temperature Is not maintained within the 68 degrees F to 78 degrees F range 
for a per1od of more than two consecutive working days, the Lessor shall, upon 
receipt of a written complaint from the Lessee, provide suitable temporary auxiliary 
heating or cooling equipment, as appropriate, to maintain the temperature in the 
specified range. If such temporary auxiliary equipment Is necessary to meet 
nonnal weather contingencies for more than 21 consecutive working days, the 
Lessor shall, not later than the 21st working day, initiate a continuing and diligently 
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applied effort to rectify the deficiency causing the failure in order to uniformly 
maintain the temperature range required. If after 42 consecutive working days the 
temporary auxiliary equipment Is still necessary to meet normal weather 
contingencies, the Lessee shall be free to hold the Lessor In default, it being 
considered that the Lessee has proffered a reasonable amount of time for the 
Lessor to effect suitable modification or repair to the building in order to maintain 
the specified temperature range without resort to temporary auxiliary devtces. 
'WDl1<1ng days" for the purpose of this section shall be defined es days normally 
scheduled by the Lessee as open for the conduct of its normal operations. 

c. Adequate ventilation shall be provided in accordance with the mechanical code 
adopted by the Department of Publlc Safety for the State or ventilation may be 
provided by windows with screens that open. 

Sec. 8 of the Lease Is amended to read as follows: 

8. WINDOW COVERING REQUIREMENTS: Window covering requirements are described 
In Exhibit "A"". 

Sec. 9 of the lease Is amended to read as follows: 

9. FLOOR COVERING REQUIREMENTS: Floor covering requirements are described in 
Exhibit "A". In addition, the Lessor Is responsible for replacing floor coverings at least 
once every ten (10) years or sooner if reasonably required, provided the sooner 
replacement is not required due to extraordinary wear and tear or other fault of Lessee. 

The lessee shall use grating, runners, rubber finger mats or other aggressive methods 
at the front entrance to the building and the Premises to minimize tracking dirt, snow or 
ice into the space. 

Sec. 10 of the lease Is amended to read as follows: 

10. ACOUSTICAL REQUIREMENTS: Acoustical requirements are described in Exhibit "A". 

Sec. 11 of the Lease Is amended to read as follows: 

11. PARTITION REQUIREMENTS: Partition requirements are described in Exhibit "A". 

Sec. 12 of the Lease is amended to read as follows: 

12. PAINTING REQUIREMENTS: Painting requirements related to the renovation are 
described in Exhibit "A". In addition, the Lessor Is responsible for repainting at least once 
every ten (10) years or sooner If reasonably required, provided the sooner repaint is not 
required due to extraordinary wear and tear or other fault of Lessee. All surfaces which 
normally would be painted shall be finished with a minimum of two coats of interior latex 
paint on walls and suitable semi-gloss enamel on woodwork and bare metal. The Lessee 
reserves the right to select the colors for areas to be newly painted. 
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Sec. 13 of the Lease la amended to read as follows: 

13. DOOR HARDWARE REQUIREMENTS: Door hardware requirements related to the 
renovation are described In Exhibit "A" . The Lessee is responsible for any subsequent 
(post-renovation - after final acceptance and occupancy) modification to door hardware 
that may be necessary to install additional components of a key card or other security 
system. The Lessee Is responsible for the security and safekeeping of all keys to the 
Premises. 

Sec.14 of the Lease Is amended to read as follows: 

14. VOICE AND DATA REQUIREMEN!S: Voice and data requirements are described in 
Exhibit "A" . The Lessee is responsible for the installation and maintenance of all voice, 
data, and internet service to the Premises post-renovation; following final acceptance and 
occupancy. 

Sec. 15 of the Lease Is amended to read as follows: 

15. PARKING REQUIREMENTS: Parking requirements are described in Exhibit "A". 

If additional parking is constructed, it shall be of sufficient size to allow proper and easy 
parking, and have a hard and well-drained surface. Ail parking locations must be well lit 
and have good accessibility in and out of the parking area. 

Lessee shall be responsible to maintain the parking areas and to provide that the above 
grade/surface parking lot Is available to the public between the hours of 5:00pm and 
6:00am Monday thru Friday and full time on Saturdays and Sundays. Any revenue rates 
for public parking shall be as determined by Lessee and any collected revenue for public 
parking shall be the property of the Lessee or its vendors as Lessee may so choose. 
Lessee shall direct the initial slgnage installation requirements for the parking areas which 
Lessor shall install as provided in Exhibit "A". Thereafter the Lessee shall be responsible 
for signage installation, maintenance and changes. 

Sec. 18 of the Lease Is amended to read as follows: 

16. FIRE PREVENTION: The Lessor shall ensure that the Premises are at all limes 
compliant with local fire code or other authority and shall inspect and maintain all fire 
suppression equipment and systems as necessary. The Lessee shall maintain the 
premises In keeping with good housekeeping and fire prevention practices. The Lessor 
reserves the right at reasonable times to enter and make fire prevention and fire 
protection Inspections of the Premises. 

Sec. 17 of the Lease Is amended to read as follows: 

17. HAZARDS: Both the Lessor and Lessee shaU endeavor to keep the Premises free from 
environmental and other hazards. 
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Sec. 18 of the Lease Is amended to read as follows: 

18. JANITORIAL SERVICES: The Lessee shall be responsible for janitorial services for 
the entire Premises including common areas, parking areas and exterior areas. 

Sec. 19 of the Lease Is NOT amended except for the addition of the followlng provisions: 

The last sentence of section 19 A is amended to read: 

The Lessor shall be responsible for completing the Renovations described in Exhibit "A" 
prior to the Lessee accepting and taking occupancy of the Premises. After the 
Renova1ions have been completed and the Lessee has accepted and taken occupancy of 
the Premises, any subsequent alterations to the Premises agreed by the parties will be 
documented by separate agreement. 

Sec. 20 of the Lease Is deleted In Its entirety. 

Sec. 21 of the Lease la amended to read as follows: 

21. SIGNS: The lnstalfatlon of signage as part of the renovation is described in Exhibit "A". 
After renovation is complete, Lessee reserves the right to erect or affix signs a1 the 
Premises, including the parking areas, so long as such installation does not cause 
damage to the roof, elevators or structural components of the bulldlngs. The placement 
of signs at or upon the Premises shall be coordinated with the Lessor to avoid injury to 
the Premises and to comply With applicable law. 

Sec. 22 of the Lease ls amended to read as follows: 

22. ELEVATORS: The Lessor shall ensure that all floors of the Premises under this Lease 
are served by elevators that comply with the current applicable editions of the rules, 
regulations and codes of the State and the Municipality of Anchorage. Prior to occupancy 
by the Lessee, the Lessor shall provide the Lessee with documentation from a licensed 
elevator maintenance organization stating that the elevator Is in good working order and 
meets all the minimum standards. 

Sec. 23 of the Lease le amended to read as follows: 

23. RENOVATION AFTER FINAL ACCEPTANCE OF PREMISES BY LESSEE: After final 
acceptance and occupancy, at the reasonable request of the Lessee, the Lessor shall 
renovate the Premises at Lessee's expense by refinishing all damaged or worn walls, 
ceilings, floors, or built-In flXtures or replacing damaged or worn wall, floor, or window 
coverings and paint that are not the responsibility of Lessor. For any renovation, the 
Lessee reserves the right to make on-site inspections and to determine if and when the 
renovation is complete and satisfactory. The Lessee reserves the right to work with the 
Lessor on selecting colors and finishes. If the Lessor does not perform a renovation 
requested by the Lessee that Is allowed by this Section 23 ("Renovation"), the failure to 
respond is a default under Section 32 ("Remedies on Default"). 
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Sec. 24 of the Lease Is amended to read as follows: 

24. WAGE-RELATED REQUIREMENTS: If construction, alteration, repair, renovation, or 
redecorating work by the Lessor that is over $25,000 is required in order for the Premises 
to be ready for occupancy or if work that is over $25,000 Is performed by Lessor, that 
directly relates to the Lessee's Premises, while the Lessee Is occupying the Premises, the 
Lessor is advised that the Lease will be considered by the Lessee to be subject to the 
minimum wage and other requirements of AS 36.05.010 • 36.05.110; the current 
minimum wages for various classes of laborers, mechanics, and field surveyors (as these 
terms are defined In AS 36.95.010) and the rate of wages paid during the contract must 
be adjusted to the wage rate Indicated under AS 36.05.010; the Lessor and Lessor's 
contractors must pay all employees unconditionally and not less than once a week; the 
scale of wages must be posted in a prominent and easily accesslble place et the site of 
the work; the Lessee shall withhold as much of its payments under this Lease as 
necessary to pay to laborers, mechanics, and field surveyors employed by the Lessor or 
the Lessor's contractors the difference between (A) the rates of wages required by the 
contract to be paid laborers, mechanics, or field surveyors on the work, and (B) the rates 
of wages in fact received by the laborers, mechanics, or field surveyors that are less than 
the required wages. The Lessor is encouraged to contact the Department of Labor and 
Workforce Development for more Information about these and other related 
requirements. 

If it is found that a laborer, mechanic, or field surveyor employed by the Lessor or the 
Lessor's contractor has been or is being paid a rate of wages less than the rate of wages 
required by the Lease to be paid, the Lessee may, by written notice to the Lessor, 
terminate the Lessor's right to proceed with the work or the part of the work for which 
there la a failure to pay the required wages and to prosecute the work to completion by 
contract or otherwise, and the Lessor and the Lessor's sureties are liable to the Lessee 
for excess costs for completing the work. 

Sec. 25 of the Lease Is amended to read aa follows: 

25. INGRESS AND EGRESS: All space shall be available on a 24-hour day, seven days a 
week basis to the Lessee and its Invitees. The Lessee shall have full access to and use 
of all common areas of the building Including elevators, lobblea, stairwells, and restrooms. 
The Lessor shall Install and the Lessee shall maintain a security camera system which 
covers all of the common areas of the building but not limited to hallways, stairwells, and 
elevators and the upper and lo1Ner parking areas, and provide monitors for the Lessee to 
operate and monitor. 

Sec. 30 of the Lease is amended to read as follows: 

30. LESSEE-INSTAbLED ITEMS: All fixtures and/or equipment of whatever nature that are 
installed in the Premises by the Lessee, whether permanently affixed or otherwise, shall 
continue to be the property of the Lessee and may be removed by the Lessee at any 
time, provided however, that the Lessee shall, at its own expense, repair any injury to the 
Premises resulting from such removal. However any conduit or wiring installed by the 
Lessee shall remain. Notwithstanding the foregoing, Lessee may not raze and replace 
the improvements or make any alterations whose cost exceeds $5,000 without the prior 
written consent of the Lessor, which consent shall not be unreasonably withheld, 
conditioned, or delayed. 
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Sec. 31 of the Lease is emended to read as follows: 

31. RESTORATION LIABILITIES: Lessee agrees to leave the Premises at the expiration or 
termination of this Lease in as good a condition as when first occupied under this Lease, 
except for reasonable wear and tear and loss or damage caused by fire, explosions, 
earthquakes, acts of God, or other casually. Al the termination of the Lease, the Lessee 
Is not required to restore the Premises to their condition before the Lessor or Lessee 
made the improvements required for the Lessee to occupy the Premises under the 
Lease. 

Sec. 33 of the Lease Is amended to read as follows: 

33. REMEDIES ON DEFAULT: If the Lessee shall at any time be in default In the payment of 
rent, or in the performance of any of the terms of the Lease and shall fail to remedy such 
default within thirty (30) days after written notice of the default from the Lessor, the 
Lessor may retake possession of the Premises by an unlawful detainer action or other 
lawful means, and the Lease will terminate, without prejudice, however, to the right of the 
Lessor to recover from the Lessee all rent due up to the time of such entry. In case of 
any default and entry by the Lessor, the Lessor shall relet the Premises for the remainder 
of the term for the highest rent obtainable and may recover from the Lessee any 
deficiency between the amount obtained by reletting and the rent specified by the Lease. 

If the Lessor shall at any time be in default in the performance of any of the terms or 
obligations of the Lessor under this Lease, the Lessee may fix the problem involved and 
deduct the cost, including administrative costs, from the rent, if the Lessor fails to fix the 
problem after Lessee notifies the Lessor in writing of the default. Upon such notice, 
Lessor shall cure the default within a reasonable time as defined in Section 49, or if the 
default cannot reasonably be cured within a reasonable time, then Lessor shall 
commence the cure within such reasonable time and prosecute it diligenUy until 
completion. If Lessor fails to so act, then It shall be in default and Lessee may elect Its 
remedies for default. If the Lessee chooses not to fix the problem or cannot fDC the 
problem, the Lessee may deduct from the rent the Lessee's damages, which are to be 
determined by the Lessee's Supply Officer. When deducting damages under this 
sentence, "damages" means either (1) the costs (including administrative costs) of 
alleviating or adjusting to the problem, or (2) the diminution of the value of the Lease to 
the Lessee caused by the Lessor's default Instead of pursuing the other remedies 
provided by this paragraph, if the Lessor falls to correct a default within the time set forth 
herein after receiving written notification of the default from the Lessee, the Lessee may 
terminate the Lease by giving 30 days written notice of the termination to the Lessor and 
may recover damages from the Le&Sor. This paragraph does not apply to a situation 
covered by Section 28 ("Untenantabllity") or to the termination allowed under Section 20 
("Wage-Related Requirements"). 
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Sec. 34 of the Lease Is amended to read as follows: 

34. INDEMNIFICATION: The Lessor shall indemnify, save harmless. and defend the 
Lessee, and its officers, agents and employees from liability of any nature or kind, 
including costs, attorney fees, and other expenses, for or on account of any and all legal 
actions or claims of any character whatsoever resulting from Injuries or damages 
sustained by any person or persons or property as a result of any error, omission, or 
negligence, of the Lessor that occurs on or about the rental Premises or that relates to 
the Lessor's performance of its lease obligations. 

Sec. 36 of the Lease is amended to read as follows: 

Without limiting Lessor's indemnification, it is agreed that Lessor will purchase at its own 
expense and maintain in force at all times during the Lease the following policies of 
insurance: 

The requirements contained herein, as well as Lessee's review or acceptance of 
insurance maintained by Lessor Is not intended to, and shall not in any manner, limlt or 
qualify the liabilities or obligations assumed by Lessor under this Lease. 

Insurance policies required to be maintained by Lessor will name Lessee as additional 
insured for all coverage except Workers' Compensation and Professional Liablllty/E&O 
insurance. 

Lessor and its subcontractors agree to obtain a waiver, where applicable, of all 
subrogation rights against Lessee, its officers, officials, employees and volunteers for 
losses arising from work performed by the Lessor and its subcontractors for Lessee. 
However, this waiver shall be inoperative If its effect Is to Invalidate in any way the 
insurance coverage of either party. 

Where specific limits are shown, it is understood that they wm be the minimum 
acceptable limits. If the Lessor's policy contains higher limits, Lessee will be entitled to 
coverage to the extent of such higher limits. The coverages and/or limits required are 
intended to protect the primary interests of Lessee, and the Lessor agrees that in no way 
will the required coverages and/or limits be relied upon as a reflection of the appropriate 
types and limits of coverage to protect Lessor against any loss exposure whether a result 
of this Agreement or otherwise. 

Failure to furnjsh satjsfactorv evidence of Insurance or lapse of any required insurance 
policy is a material breach and grounds for termination of the Lease. 

a. Propertv Insurance: The Lessor will provide and maintain (with Lessee 
reimbursement as per Section 4(b)(14): 

1. Property insurance in an amount of not less than 100% of the replacement 
cost of the building(s) and contents, lncludlng improvements made on behalf 
of Lessee. Coverage shall be written on an "all risk" replacement cost basis 
and include an endorsement for ordinance and law coverage. 
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2. If the property is located In a floodplain, flood insurance in an amount of not 
less than 100% of the replacement cost of the building(&) and contents, 
including Improvements made on behalf of Lessee; or the maximum amount 
available from the National Flood Insurance Program, whichever is less. 

b. Workers' Compensation Insurance: The Lessor will provide and maintain, for all 
employees of the Lessor engaged In work under the Contract, Workers' 
Compensation Insurance as required by AS 23.30.045. The Lessor shall be 
responsible for ensuring that any subcontractor that directly or indirectly proVictes 
services under this Lease has Workera' Compensation Insurance for its 
employees. This coverage must include staMory coverage for all States In which 
employees are engaging in work and employer's liability protection for not less 
than $100,000 per occurrence. Where applicable, coverage for all federal acts 
(i.e., USL & Hand Jones Acts) must also be Included. 

c. Commercial General Liability lnsuranc;e: The Lessor will provide and maintain 
Commercial General Liability Insurance with not less than $1,000,000 per 
occurrence limit, and will Include premises-operation, products/completed 
operation, broad form property damage, blanket contractual and personal injury 
coverage. Coverage shall not contain any endorsement(s) excluding or limiting 
contractual liability nor providing for cross liability. 

d. Automobile Ljabilitv Insurance: The Lessor will provide and maintain Automobile 
Liability Insurance covering all owned, hired and non-owned vehicles with 
coverage limits not less than $1,000,000 per occurrence bodily injury and 
property damages. In the event Lessor does not own automobiles, Lessor agrees 
to maintain coverage for hired and non-owned liability which may be satisfied by 
endorsement to the CGL policy or by separate Business Auto Llability policy. 

e. Umbrella or Excess Liability: Lessor may satisfy the minimum liability limits 
required above for CGL and Business Auto under an umbrella or excess Liability 
policy. There is no minimum per occurrence llmit under the umbrella or excess 
policy; however the annual aggregate limit shall not be less than the highest per 
occurrence limit stated above. Lessor agrees to endorse Lessee as an additional 
insured on the umbrella or excess policy unless the certificate of insurance states 
that the umbrella or excess policy provides coverage on a pure irue follow form" 
basis above the CGL and Business Auto policy. 

f. Professional Liabilitv Insurance: The Lessor will provide end maintain 
Professional Liability Insurance covering all errors, omissions or negligent acts of 
the Lessor, its property managers, subcontractors or anyone directly or Indirectly 
employed by them, made in the performance of this Lease which results in 
financial loss to the State. Limits required are $500,000. 

g. Fldelitv Bond: The Lessor will provide and maintain a Fldelity Bond in the amount 
of $250,000 covering all acts of the Lessor, Its property managers, or 
subcontractors who shall have access or perform work upon the Premises. 
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h. Certificates of Insurance Lessor agrees to provide Lessee with certificates of 
insurance evidencing that all coverages, limits and endorsements as described 
above are in full force and effect and will remain in full force and effect as 
required by this Lease. Certificates shall include a minimum thirty (30) day notice 
to Lessee cancellation or non-renewal. The Certificate Holder address shall read: 

Legislative Affairs Agency 
State Capitol, Room 3 
Juneau, Alaska 99801-1182 
Fax (907) 465-2918 

Sec. 38 of the Lease Is amended to read as follows: 

36. DELAYS IN PERFORMANCE: If the Lessor delays In providing the Premises to the 
Lessee in a condition the Lessee determines satlsfactorily meets the descriptions 
provided in the attached Exhibit "A", by the deadline set forth in section 3 and Exhibit ·s·. 
the Lessor shall provide a written explanation for the delay in performance. The Lessor 
may be excused from performance due to unforeseeable causes beyond the control and 
without fault or neglect of the Lessor. Unforeseeable causes may include, but are not 
limited to: (1) acts of God. (2) public enemy, (3) acts of the state in its sovereign 
capacity, (4) acts of another contractor in the performance of a contract with the Lessee, 
(5) fires, (6) floods, (7) quarantine restrictions for epidemics, (8) strikes, (9) freight 
embargoes, (10) unusually severe weather conditions, and (11) delays unusual in nature 
by subcontractors or suppliers. Notification of such delays must be made to the Lessee's 
Procurement Officer in writing within ten (10) days of the commencement of the 
unforeseeable cause. The Procurement Officer shall ascertain the facts and the extent of 
delay and the extent of the time for completing the project. The Procurement Officer may 
approve up to four (4) thirty (30) day extensions if, in the Procurement Officer's 
judgement, the findings of fact justify an extension. The cause of the extension need not 
be unforeseeable to justify an extension. The Lessor shall provide written explanation for 
the delay in performance after the exhaustion of each extension. The Procurement 
Officer may terminate the Lease at any time after the four (4) thirty (30) day extensions if 
the Lessor has not provided the Premises to the Lessee in a condition the Lessee 
determines satisfactorily meets the descriptions provided in the attached Exhibit "A" by 
the deadline set in Exhibit ·s·. Pending final decision on an extension of time under this 
section, the Lessor shall proceed diligently with the performance of the Lease. Inability to 
comply with state or munlclpal construction or zoning laws or ordinances or restrictive 
covenants shall not be regarded as an unforeseeable cause. To terminate the Lease 
under this section, the Procurement Officer shall provide notice by e-mail or delivery of 
hard copy to the Lessor, whichever method Is selected in the sole discretion of the 
Procurement Officer. The Procurement Officer shall provide thirty (30) days notice before 
terminating this Lease. 
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Sec. 37 of the Lease Is amended to read as follows: 

37. HOLDING OVER: At the Lessee's sole discretion, prior to the Lease expiration, the 
Lessee may provide a one hundred eighty (180) day written notice to the Lessor 
informing ,the Lessor that the Lessee wishes to hold over followlng the end of the Lease 
Term. Such election for a holdover shall be not less than six months in duration and not 
more than one year In duration following the end of the Lease Term. Base Monthly 
Rental for the Holdover Period shall be as was in effect at the end of the Lease Term plus 
the applicable Base Monthly Rental adjustment set forth In Section 1(d). Only one 
holdover election shall be aliovved. All other terms and conditions specified by the Lease 
remain the same. 

Sec. 39 of the lease (as amended by Lease Amendment #2 and Renewal# 1 (2009-2010) 
signed 3111/2009) Is amended as follows: 

Delete all content boolnnlng with the second paragraph which begins "The Lessor consents to 
the Lessee's assignment ... • 

Sac. 41 of the Lease Is amended to read as follows: 

41. USE OF LOCAL FOREST PRODUCTS: AS 36.15.010 requires that In a project financed 
by State money In which the use of timber. lumber, and manufactured lumber projects Is 
required, only timber, lumber. and manufactured lumber products originating in this State 
from local forests shall be used wherever practicable. Therefore, if construction, repair, 
renovation, redecoration, or other alteration is to be performed by the Lessor to satisfy 
this Lease, the Lessor must use, wherever practical, timber, lumber, and manufactured 
lumber products originating in the State from local forests and only products 
manufactured, produced, or haivested in the state may be purchased If the supplies are 
competitively priced, available, and of like quality compared with products manufactured, 
produced, or harvested outside the state. 

Sec:. 42 of the Lease Is amended to read as follows: 

42. LEASE AMENDMENTS: In addition to any other amendment the parties may be allowed 
to make under the Lease, the terms of the Lease entered into may be amended by 
mutual agreement of the parties, If the Lessee determines that the amendment is in the 
best interests of the Lessee. 

Sec. 43 of the Lease Is amended to read as follows: 

43. AUTHORIZATION; CERTIFICATION: Authority for the Chairman of Legislative Council 
to execute this Lease was authorized by a majority of the members of the Alaska 
Legislative Council at a meeting on June 7, 2013. 

Funds are available In an appropriation to pay for the Lessee's monetary obligations 
under the Lease through June 30, 2015. The availability of funds to pay for the Lessee's 
monetary obllgallons under the Lease after June 30, 2015, is contingent upon 
appropriation of funds for the particular fiscal year involved. In addition to any other right 
of the Lessee under this Lease to terminate the Lease, if. in the judgment of the 
Legislative Affairs Agency Executive Director, sufficient funds are not appropriated by the 

Page 16 of 22 

EXHIBIT H 
Page 16 of 22 

001446



Legislature, the Lease will be tennlnated by the Lessee or amended. To tenninate under 
this section, the Lessee shall provide written notice of the tennination to the Lessor. The 
Executive Director will include a budget request to cover the obligations of Lessee In the 
proposed budget as presented to the Legislative Council for each lease year as a 
component of Lessee's nonnal annual budget request and approval process. 

The Lease Is amended by adding new sections to read as follows: 

46. HUMAN TRAFFICKING: By the Lessor's signature on this Lease, the Lessor certifies 
that the Lessor is not headquartered in a country recognized as Tier 3 In the most recent 
United States Department of State's Trafficking in Persons Report. 

In addition, if the Lessor conducts business in, but is not headquartered in, a country 
recognized as Tier 3 In the most recent United States Department of State's Trafficking In 
Persons Report, a certified copy of the Lessor's policy against human trafficking must be 
submitted to the Agency prior to contract award. 

The most recent United States Department of State's Trafficking in Persons Report can 
be found at the following website: http://www.state.gov/gltip/rlsltiprpt. 

If the Lessor is or becomes headquartered In a Tier 3 country, or fails to comply with this 
Section 46 ("Human Trafficking"), the Lessee may tenninate the Lease. 

47. OPTION IO EXTEND LEASE: The Lessee may exercise an option under this section 47 
to extend, as provided by AS 36.30.083, the Lease for up to 10 years following the end of 
the expiring lease term. To exercise this option, the Lessee shall give notice to the Lessor 
at least six (6) months before the end of the Lease of the Lessee's intent to negotiate with 
the Lessor to extend the Lease under AS 36.30.083. The Lessor shall respond within 
thirty (30) days to the Lessee stating whether the Lessor intend& to negotiate an extension 
under AS 36.30.083 with the Lessee. 

48. SUBORDINATION. NON-DISTURBANCE AND AUORNMEN! CSNDA>: 

a. Mongages. This Lease is subordinate to prior or subsequent mortgages 
covering the Premises. Lessor shall obtain from Lessor's mortgage lender for the 
Premises an agreement that in the event of a foreclosure by Lessor's lender, this 
Lease shall stay in effect and Lessee's quiet enjoyment shall not be disturbed so 
long as it is not in default. 

b. Foreclosures. If any mortgage is foreclosed, then: 

1. This Lease shaD continue; and Lessee's quiet possession shall not be 
disturbed If Lessee is not in default; 

2. Lessee will attom to and recognize the mortgagee or purchaser at a 
foreclosure sale ("Successor Lessor") as Lessee's lessor for the remaining 
Tenn; and 
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3. The Successor Lessor shall not be bound by: 

i. any payment of Rent or Additional Rent for more than one month in 
advance, except as specified in the Lease; 

ii. any amendment, modification, or ending of this Lease without Successor 
Lessor's consent after the Successor Lessor's name is given to Lessee 
unless the amendment, modification, or ending is specifically authorized 
by the original Lease and does not require Lessor's prior agreement or 
consent; and 

iii. any liability for any act or omission of a prior Lessor. 

c. Notice. Lessee shall give notice to mortgagee of any claim of default under the 
Lease and allow mortgagee at least thirty (30) days to cure the default prior to 
terminating the Lease. Lessor and such mortgagee shall provide Lessee with a 
notice address for this purpose. 

d. Self-Operating. These provisions are self-operating. However, Lessee shall 
promptly execute and deliver any documents needed to confirm this arrangement 
and such other commercially reasonable terms as required by a mortgagee 
provided such document also confirms Lessee's right of non-disturbance so long 
as it is not In default. 

e. Estoppel Certificate. 

1. Qbligatjon. Either party ("Answering Party") shall from time to time, within 
ten (10) business days after receMng a written request by the other party 
(Asking Party), execute and deliver to the Asking Party a written statement. 
This written statement, which may be railed upon by the Asking Party and any 
third party with whom the Asking Party is dealing shall certify: (i) the accuracy 
of the Lease document; (Ii) the Beginning and Ending Dates of the Lease; (iii) 
that the Lease is unmodified and in full effect or In full effect as modified, 
stating the date and nature of the modification; (Iv) whether to the answering 
Party's knowledge the Asking Party is in default or whether the Answering 
Party has any claims or demands against the Asking Party and, if so, 
specifying the default, claim, or demand; and (v) to other correct and 
reasonably ascertainable facts that are covered by the Lease terms. 

2. Remedy. The Answering Party's failure to comply with its obligation shall be a 
default. The cure period for this Default shall be ten (10) business days after 
the Answering Party receives notice of the default. 

49. DEFINITIONS: 

•commercially reasonable regular schedule" per Section 4 (a) 7 is defined as professional 
carpet deaning performed at least once every six (6) months or sooner if the carpeting 
and walk-off mats show excessive soiling or staining. 
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'final acceptance and occupancy" Is defined as the date that the Lessee takes ocrupancy 
of the renovated PremiSes. This date is related to the lease agreement only and shall not 
be confused with terms such as substantial completion, partial completion, or other 
terminology that is directly related to Exhibit "A" and Exhibit ·a·. 

"reasonable time" per Section 33 is defined as follows with respect to the Lessor's 
obligations as described under Section 4 and more speciflcally, to the Lessor's 
responsibility to ensure uninterrupted service to the Premises: 

a. any interruption in a critical building servica that immediately and substantially 
interferes with the Lessee's ability to use the Premises and that Is under the 
control of Lessor including but not limited to Items in Section 4 (a) 1 and 2 or any 
failure or Interruption in HVAC, plumbing, water, sewer, electricity, elevators, or 
fire safety; the Lessor shall commence repairs/restoration as soon as notified and 
shall endeavor to restore services or temporary substitute services within a 
"reasonable time' of 24 hours. 

b. ordinary maintenance requests per Sections 4 (a) 3, 4, 6, 7, 8, 9, 10, and 11; the 
Lessor shall commence work as soon as possible and shall complete the work 
within a 'reasonable time· of thirty (30) days. 

c. extraordinary maintenance requests per Section 4 (a) 5; the Lessor shall 
commence work within ninety (90) days and shall diligently pursue the work to 
completion. 

'reasonably required' per Section 4 (a) 5, Section 9, and Section 12 - is defined as the 
time the carpeting or other floor coverings, paint, or casework is no longer in good 
condition or repair and in the Lessee's opinion is in need of repair or replacement. 

50. INCORPORATION: 

The following documents are incorporated by reference and form a material part of this 
into this Extension of Lease and Lease Amendment No. 3: 

Exhibit 'A" LIO Approval Plans {plans, drawings, technical specifications). 

Exhibit ·e· Project Schedule 

Exhibit B-1 Interim Occ:upancy Schedule 

Exhibit ·c· Written determinaUon by the Procurement Officer regarding the procurement process 
leading to this Extension of Lease and Lease Amendment No. 3. 

Exhibit 'D" Executive Director's Cost Saving Calculation and Report to the Legislative Budget and 
Audit Committee per AS 36.30.083(b). 

51. AGREEMENT IN ITS ENTIRETY: 

The Lease represents the entire understanding between the parties. No prior oral or 
written understandings shall have any force or effect with respect to any matter covered in 
the Lease or in interpreting the Lease. The Lease shall only be modified or amended in 
writing. 
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51. AGREEMENT IN ITS ENTIRETY: 

The Lease represents the entire understanding between the parties. No prior oral or 
written understandings shall have any force or effect with reapect to any matter covered in 
the Lease or in interpreting the Lease. The Lease shall only be modified or amended in 
writing. 

IN WITNESS WHEREOF, the Lessor and Lessee heve executed this Lease on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager. 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, U.C 

By its Member: 

Mark E. Pfeffer Alaska Trust UT AD 12128/07 

Alana Williams date 
Its; Trustee 

LESSEE; 
STATE OF ALASKA 
LEGISLATIVE Af'FAIRS AGENCY 

Representative Mike Hawker Date 
Chair. Alaska Legislative Council 
F'rocurement Officer 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

~~ 
Mark E. Pfeffer 
Manager 

1/1!tlm 
Date 

Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Mark E. Pfeffer Alaska Trust UTAD 12/28/07 

ci ~!?~~ ·/1;4$ 
Alana Williams Date 
Its: Trustee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
Legislative Affairs Agency 

Date 

Pa119 20 al 22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

APPROVED AS TO FORM: 

L.egal Counsel 

Date 

Date 
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• 
IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 48-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Mark E. Pfeffer Alaska Trust UTAD 12126107 

Alane Willlams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFf' IRS AGENCY 

CERTIFYING AUTHORITY 

Pamela A. Vaml 
Executive Director 
Legislative Affairs Agency 

Date 

Pago 20 of 22 
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716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert 8. Acree 
Member 

APPROVED AS TO FORM: 

Legal Counsel 

Date 

Date 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

TIDRD JUDICIAL DISTRICT AT ANCJt9UP1¥ 

ALASKA -UtHLDING, INC., an Alaska- --t 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~~> 

Original Received 

l·JOV 0 6 2Cil5 

Case No.: JAN-15-05969 CI 

NOTICE OF FILING ORIGINAL AFFIDAVIT OF MARK PFEFFER 

Defendant 716 West Fourth Avenue, LLC'S Opposition to Plaintiffs Motion for 

Preliminary Injunction was filed with an unsigned Affidavit of Mark Pfeffer. Attached 

to this notice is the original Affidavit. 

DATED: //-ft -( J 

( 10708-101.()0301950;1} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: L-tJ. C--z 0 ~...-::== 

t 
Jeffrey W. Robinson 

N" Alaska Bar No. 0805038 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile [jJ U.S. Mail on the~ day ofQgte9er 2015, on: 

fJ~~ 
James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

NOTICE OF FD..INO ORIGINAL AFFIDAVIT 
Alaska Building, Inc. vs. 7 J 6 West Fourth Avenue, LLC, et. al. 3AN-1 S-05969Civil 
{10708·101.()03019SO;l} 
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• 
IN TIIE SUPERIOR COURT FOR 1lIE STA 1E OF ALASKA 

1HIRD JUDICIAL DISTRICT AT ANCHORAGE 1 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAffiS AGENCY, ) 

Defendants. ) 
~~~~~~~~~~~~~-) 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 716 WEST FOURTH 
A VENUE. LLC'S OPPOSmON TO PLAINTIFF'S MOTION FOR 

PRELIMINARY INJUNCTION 

STAIB OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Mark Pfeffer being first duly sworn upon oath, depose and state: 

1. I am over the age of eighteen and have personal knowledge of the statements 

contained in this declaration. 

2. I am the Manager of 716 West Fourth Avenue, LLC and submit this affidavit in 

support of 716 West Fourth Avenue, LLC's Opposition to Plaintiff's Motion for 

Preliminary Injunction. 

3. 716 has been the Lessor of the Anchorage LIO for 23 years. I became a Member 

and Manager of716 in September of2013. 

( 10708-101-00300534;2} 
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• 
4. I have personal knowledge of the payments made during the renovation and 

expansion (the "LIO Project") at issue and affirm all other facts based on my 

information and belief. 

5. 716 spent approximately $44,500,000 in construction efforts during the entirety 

of the process. Under the terms of the Construction Contract with Criterion General, 

dated 11-11-13, and already provided to Plaintiff, 716 stipulated to pay Criterion a 

contract sum of $30,169,055. Criterion was in fact paid for the construction work. The 

Alaska Housing Finance Corporation evaluated and validated the cost estimate for the 

Project and total development budget. Plaintiff also has this document and has 

published it on its website. 716 spent millions of dollars on project management, 

surveying, design fees, bank fees, temporary offices and relocation costs and other costs 

related to construction, including payments to ABI, its tenants, and Mr. Gottstein 

personally. 

6. As part of the negotiations involving the December 6, 2013 indemnity 

agreement, Mr. Gottstein attempted to negotiate for ABI a $10,000,000 purchase 

obligation in the event his building was damaged. 716 declined that overture; however, 

Plaintiff did receive compensation pursuant to a negotiated agreement. 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 7 I 6'S OPPOSITION TO Pl.AINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

{ 10708-101.()0300S34;2} 
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• • 
7. As a component of the $44,500,000 total Project budget, 716 paid $7,500,000 for 

tenant improvements to the Premises. The Agencx directly reimbursed these payments 

to 716. Of the remaining amount, approximately $37,000,000, Members of 716 

contributed $9,000,000 of their own money into the Project. 716 did so as a good faith 

investment, and 716 is entitled to a rate of return on its investment. 

8. Under its lease obligations to the Agency, 716 was liable for liquidated damages 

to the State if the project was not completed by the agreed upon completion date of 

December 31, 2014. As such, 716 pursued the construction and banking effort diligently 

and at no time was challenged by any outside entity to stop work. 

9. Under the terms of the Lease Extension, which was executed on September 19, 

2013, the Base Monthly Rental rate is $281,638. 1 Over the course of the lease, 716 

expects to be paid approximately $3,300,000 per year. In signing the lease, the parties 

stated that it was the intention of both the Lessor and Lessee to extend the Lease for 10 

years under AS 36.30.0 8(a) effective June I, 2014 through May 31, 2024. 

1 Unless otherwise amended in writing and signed by both parties, the Base Monthly Rental 
shall remain the same through May 31, 2024. 
AFFIDAVIT OF MARK PFEFFER JN SUPPORT OF 716'5 OPPOsmON TO PLAll'ITlFF'S MUTION FOR PRELIMINARY 

INJUNCTION 
Ala.Jira Building. Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-IS-05969Civil 

{ 10708-101·00300534;2} 
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SUBSCRIBED AND SWORN to before me this 5----:·· d~f-Set99tt, 2015. 

~\\\\111/////, ~-2~ ~~~ . 
~~\LL/4~ NOTARY PUBLIC in and for Alaska . 

~~~-;;~~i~~'E;;,;;, .. '<? ~ My Commission Expires: I Z/ 1-,/f? 
;:::::"' •• ~~- 0.,. ••• ·~ ~ , 

::::::::~[i' ~~~"'! !-ie::::: 
~ ~.1Aft1-a.~\Cf':"'f:~ 
~-tc··.\>UV ~.:~;::::: 
~ • •• Dec \1.~··-.::§S§ 
~cS'J;qr{of"~"'~ 
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AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 716'5 OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. JAN-I S-05969Civil 

{I 0708-101..00300534;2} 
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' 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile D U.S. Mail on the · day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: _________ _ 

Heidi Wyckoff 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 716'5 0PPOSmON TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

{107011-101-00300534;2) 

Page 5 of5 
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LAW OFFICES OF 

}AMES B. GOTISTEIN 

408 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274-9493 

• 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) ,...., 
ALASKA BUILDING, INC., an Alaska ) ,. ... ·~ -· .. "." • .J'I 

corporation, ) 
Plaintiff ) 

) 
vs. ) 

' -·· , I ~ ; t:;:, 

\ 
o.:.·:.: 

··-·-- : co .,_ 
I ·-o 

) 

-
- , 

'. 

:_.:; 
··--

C::J 
(/1 > 
·--· .. 
..-·~· 

r_.r: 
: ..• ) --· 716 WEST FOURTH A VENUE LLC, and ) ::;) 

LEGISLATIVE AFFAIRS AGENCY ) 
) 

Defendants. ) 

Case No. 3AN- l 5-05969CI 

REPLY Re: 
ALASKA BUILDING, INC.'S MOTION TO COMPEL RESPONSES 
TO PLAINTIFF'S FIRST REQUESTS FOR PRODUCTION TO 716 

WEST FOURTH A VENUE LLC 

... 

Alaska Building, Inc., hereby replies to 716's Opposition to Plaintiffs Motion to 

Compel Responses to Plaintiffs First Request for Production to 716 West Fourth Avenue, 

LLC (Opposition). 

A. Claims of Attorney-Client Privilege 

716 West Fourth Avenue LLC (716 LLC) claims the attorney-client privilege for a 

large number of documents, but does not describe any withheld documents sufficiently to 

be able to assess the applicability of the privilege as required by Civil Rule 26(b)(5). 

(1) The E-mail Privilege Log 

Attached as Exhibit l, is the privilege log provided by 716 LLC in connection with 

its Supplemental Responses to Alaska Building, Inc.'s First Request for Production 

001460



LAW OFFICES OF 

}AMES B. GOITSTEIN 

406 G STREET. SUITE 208 

ANCHORAGE, ALASKA 
99901 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

(Supplemental Response ). 1 The claim of attorney-client privilege fails on its face for a 

number of these documents. 

E-mails between Bob Acree and Mark Pfeffer do not qualify for the attorney-client 

privilege. These are listed as Nos. l, 2, 6, 8, 19, 46, 50 & 51 of the e-mail privilege log, 

Exhibit l. 

No. 4, the e-mail from John Bitney to Rebecca Windt and No. 26 from Mr. Bitney 

to Mr. Pfeffer do not appear to qualify for the attorney-client privilege. Mr. Bitney does 

not appear in the Alaska Bar Association's attorney directory. 

No. 5, an e-mail to Jill Follett from Rebecca Windt does not qualify. Eric Follett, 

who was assisting Alaska Building, Inc., used the Jill Follett e-mail address. 

Thus, the following numbered claims of privilege from the Privilege Log, Exhibit 1, 

do not qualify on their face: l, 2, 4, 5, 6, 8, 19, 46, 50 & 51. 

To be able to assess the applicability of the other claims of attorney/client privilege 

as required under Civil Rule 26(b)(5), any other person(s) who received the e-mail whether 

in the specific e-mail, or subsequently, and the general subject matter should be provided.2 

I Exhibit 2. 
2 Alaska Building, Inc., presumes that the claim of attorney-client privilege for e-mails 
between Mr. Pfeffer and 716 LLC's attorney, Don McClintock before Mr. Pfeffer became 
a member and manager of716 LLC on September 19, 2013, Exhibits 3 &4, and therefore 
not represented by Mr. McClintock, and e-mails between Mr. Mcclintock and John 
Steiner, attorney for Pfeffer Development LLC, is based on Evidence Rule 503(b)(3) 
pertaining to common interest representation. 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274·9493 

(2) Redacted E-mails 

In addition to withholding the e-mails listed in the e-mail privilege log, 716 LLC 

redacted 12 other e-mails without any explanation. Exhibit 5. This was one of the subjects 

of an e-mail from counsel for Alaska Building, Inc., to counsel for 716 LLC. Exhibit 6, 

pages 2-3. 716 LLC has not responded to this as of the filing hereof. To the extent any of 

these have been redacted on the basis of any claim of privilege, 716 LLC should be 

required to describe the redactions sufficiently to allow Alaska Building, Inc., and the 

. Court to assess the applieability of the privilege as required by Civil Rule 26(b)(5). This 

description should include the sender and all recipients, whether in the specific e-mail, or 

subsequently, as well as the general subject matter and the date. If these were not redacted 

on privilege grounds, 716 LLC should be required to justify each redaction. 

(3) Other Claims of Attorney-Client Privilege 

716 LLC made a blanket attorney-client objection, and objected to several requests 

for production on the grounds of attorney client privilege without providing any 

information whatsoever that would allow Alaska Building, Inc., and the Court to assess the 

applicability of the privilege as required by Civil Rule 26(b)(5) with respect to specific 

documents.3 The specific objections and refusal to produce are as follows: 

• Request For Production No. 1, relating to the financing of the new 

Anchorage Legislative Information Office Building. 

3 Exhibit A to Alaska Building's Motion to Compel is its first production request, and 
Exhibit B thereto, 716 LLC's responses. 
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LAW OFFICES OF 

}AMES 8. GOITSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
19071 274·7686 

FACSIMILE 
(907) 274-9493 

• Request for Production No. 4, relating to leasing of the space to the 

Legislative Affairs Agency for the Anchorage Legislative Information Office 

upon the expiration of the then current lease. 

• Request for Production No. 8, relating to payments for costs under the LIO 

Lease. 

716 LLC subsequently produced e-mails relating to Request for Production No. 4, for 

which the claims for attorney-client privilege have been addressed in the previous sections. 

716 LLC has not provided any description for any other withheld documents to allow 

Alaska Building, Inc., and this Court to assess the applicability of the privilege as required 

by Civil Rule 26(b)(5). 

Therefore, Alaska Building, Inc., requests 716 LLC be required to describe each 

document or other item withheld on the grounds of any privilege not otherwise specifically 

addressed herein as follows: 

(a) The date of the document or other item; 
(b) The author or addressor of the document or other item; 
( c) The recipient or addressee of the document or other item; 
( d) The number of pages of the document; 
( e) The general subject matter of the document or other item; 
(f) Each person who sent, received and obtained copies of the document or other 

item; 
(g) A general description of the document or other item (i.e., letter, report, 

memoranda, audio or video recording); and 
(h) The basis of the privilege asserted with respect to the alleged grounds for non­

production of the document or other item. 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

408 G STREET, SUITE 208 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274-9493 

• 
B. Documents Withheld On the Grounds They Are 

Confidential and Proprietary 

716 LLC objected to and did not produce documents on the grounds they are 

confidential and proprietary in response to the following requests for production:
4 

• Request For Production No. l, relating to the financing of the new 

Anchorage Legislative Information Office Building. 

• Request for Production No. 2, relating to the financial records of 716 LLC. 

These were requested in electronic format. 

• Request for Production No.3, relating payments to the owners of716 LLC 

and Pfeffer Development Co. 

• Request for Production No. 5, relating to the operating agreement and 

amendments for 716 LLC and any other agreements pertaining to the 

operation and/or management of 716 LLC.5 

• Request for Production No. 7, relating to valuation and leasing space for the 

Anchorage Legislative Information Office.6 

4 Exhibit B to Motion to Compel. 
5 716 LLC did offer to provide the Operating Agreement to the Court for an in camera 
inspection, which was considered insufficient by Alaska Building, Inc., because it did not 
include other documents withheld on the grounds of confidentiality. See, Exhibit 2 to Rule 
37(d) Certificate, filed October 6, 2015, p. I. ("[Jim Gottstein] If you were willing to 
provide an in camera inspection of all of the financial information requested, that would be 
a different matter.") 
6 716 LLC chose to produce two circular appraisals, but apparently withheld other 
valuations. 
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I.Aw OFFICES OF 

jAMES 8. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7688 

FACSIMILE 
(907) 274-9493 

• Request for Production No. 8, relating to payments of costs under the LIO 

Lease. 

As set forth in the Motion to Compel, claims that documents are confidential and 

proprietary are no grounds to withhold them. Instead a protective order should be sought, 

first through negotiation and, if unsuccessful, through motion. There is an extant motion 

for a protective order, which will presumably resolve in what manner the documents 

should be protected, if any, and the documents should be produced in accordance with 

such determination.7 

C. Claims of Irrelevancy 

716 LLC also objected to and failed to produce documents in response to the 

following requests for production on the grounds that they are irrelevant to this action and 

not reasonably calculated to lead to the discovery of admissible evidence. 

• Request for Production No. 2, relating to the financial records of716 LLC. 

• Request for Production No.3, relating to payments to the owners of 716 LLC 

and Pfeffer Development LLC. 

• Request for Production No. 5, relating to the operating agreement and 

amendments for 716 LLC and any other agreements pertaining to the 

operation and/or management of716 LLC. 

7 Accompanying Alaska Building, Inc.'s opposition to 716 LLC's Motion for Protective 
Order is a proposed Discovery Order that it believes expedites the flow of discovery 
material, facilitates prompt resolution of confidentiality, adequately protects confidential 
material, and ensures that protection is afforded only to material so entitled. 
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LAW OFFICES OF 

JAMES B. GOTISTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(9071 274·7688 

FACSIMILE 
1907) 274·9493 

• 
In addition to the relevancy of these documents to the pending Motion for Preliminary 

Injunction to prevent 716 LLC from distributing funds to its owners that will make it 

unable to pay back money it has received in excess of that allowed by AS 36.30.083(a), 

these documents are relevant to piercing the limited liability shield. 716 LLC has 

suggested that because Alaska Building, Inc., has not yet attempted to pierce this liability 

shield it is barred from doing so. This is not true. Pister v. State, Dept. of Revenue, 354 

P.3d 357, 362-363 (Alaska 2015). 

D. Documents Referred to in E-mails 

After 716 LLC produced e-mails with its Supplemental Response, Exhibit 2, Alaska 

Building, Inc., identified a number of missing attachments and documents referred to in the 

e-mails and wrote counsel for 716 LLC about them. Exhibit 6, pages 1-2. In 716 West 

Fourth Avenue, LLC's (Second) Supplemental Responses to Alaska Building, Inc.'s First 

Requests for Production (Second Supplement), Exhibit 7, 716 LLC produced attachments,8 

but where specific documents were identified as having been referred to, or where it was 

clear the attachments were missing, 716 LLC merely responded that there were no · 

attachments. Counsel for Alaska Building, Inc., wrote counsel for 716 LLC about this, 

Exhibit 8, and has not received a response as of the filing hereof. These documents should 

be produced. 

8 Some attachments may be missing, but Alaska Building, Inc., has not yet had a chance to 
review the production to make that determination. 
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LAW OFFICES OF 

}AMES B. GoTTSTEIN 

408 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274-9493 

• 
E. Conclusion 

For the foregoing reasons, Alaska Building, Inc.'s Motion to Compel Responses to 

Plaintiffs First Requests for Production to 716 West Fourth Avenue LLC should be 

granted. For the Court's convenience, a new proposed Order has been lodged herewith, 

Dated November 18, 2015. 

Ja e ·-B. Gottstein, ABA # 7811100 
/ttomey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and proposed 
order to Kevin M. Cuddy and Jeffrey W. Robinson/Eva R. Gardner. 

Dated November 18, 2015. 

Reply Re: Motion to Compel Page8of8 
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Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC and Legislative Affairs Agency 

No. ; Date To 
'. 

(]J 07.26.13 Bob Acree 

12) 07.10.13 Bob Acree 

3. 12.06.13 Mark Pfeffer 

C4) 05.09.11 John Bitney 

rS'J 11.20.13 Jill Follett 

@ 09.09.13 Mark Pfeffer 

7. 12.06.13 Don McClintock 

fil 07.10.13 Bob Acree 

l2! 11.15.11 Mark Pfeffer 

aID 08.29.13 Mark Pfeffer 

(ill 08.30.13 Mark Pfeffer 

w 07.31.13 Mark Pfeffer 

( 10708-101-00297697;2} 

3AN-l 5-05956CI 

- Attorney Client Communication 
Privilege Log -

Page I ofS 

Ftom Description 
' 

Mark Pfeffer Email 

Mark Pfeffer Email 

Rebecca Windt Email 

Mark Pfeffer Email 

Rebecca Windt Email·,· 

Bob Acree Email 

Mark Pfeffer Email 

Mark Pfeffer Email 

Don Mcclintock Email 

Don McClintock Email 

Don McClintock Email 

Don McClintock Email 

OCT I 4 2015 

BY: 

Privilege Bates# 

Attorney Client 716-001256 
Privilege 

Attorney Client 716-001257 
Privilege 

Attorney Client 716-001258 
Privilel!e 

Attorney Client 716-001259-61 
Privilege 

Attorney Client 716-001306-08 
Privilege 

Attorney Client 716-001309-13 
Privileae 

Attorney Client 716-001316 
Privilege 

Attorney Client 716-001317 
Privilege 

Attorney Client 716-001318 
Privilege 

Attorney Client 716-001319 
Privilel!e 

Attorney Client 716-001320 
Privilel!e 

Attorney Client 716-001321 
Privilege 

Exhibit 1, page 1 of 5 
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No. 
. 

rn 
lID 

rn 
16. 

{l7:l 

{l8:i 

rn 
20. 

21. 

22. 

23. 

24. 

Alaska Building, Inc. vs. 7 I 6 West Fourth Avenue, LLC and Legislative Affairs Agency 

3AN-J 5-05956CI 

Date 

07.11.13 

07.12.13 

06.20.13 

07.10.13 

07.05.13 

09.17.13 

09.13.13 

11.27.13 

11.25.13 

11.18.13 

11.18.13 

11.27.13 

- Attorney Client Communication 
Privilege Log -

Page 2 ofS 

To From Description 

John Steiner Don McClintock Email 

John Steiner Don McClintock Email 

Mark Pfeffer Don Mcclintock Email 

Bob Acree Don Mcclintock Email 

Mark Pfeffer Don McClintock Email 

Mark Pfeffer Don McClintock Email 

Bob Acree Mark Pfeffer Email 

Thomas Wang Shea Simasko Email 

Donald McClintock Thomas Wang Email 

Don McClintock Bob Acree Email 

Don McClintock Mark Pfeffer Email 

Shea Simasko Thomas Wang Email 

Privilege Bates# 

Attorney Client 716-001322 
Privilege 

Attorney Client 716-001323 
Privilege 

Attorney Client 716-001324 
Privilege 

Attorney Client 716-001325 
Privilege 

Attorney Client 716-001326 
Privilege 

Attorney Client 716-001327 
Privilege 

Attorney Client 716-001328 
Privilege 

Attorney Client 716-001329-32 
Privilege 

Attorney Client 716-001333-36 
Privilege 

Attorney Client 716-001337-39 
Privilege 

Attorney Client 716-001340-41 
Privilege 

Attorney Client 716-001342-46 
Privilee.e 

110708-101--00297697;2} 
Exhibit 1, page 2 of 5 
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No. 

25. 

126:1 

127\ 

128:1 

129:1 

rJID 

r3n 

32. 

33. 

r34:l 

135:1 

36. 

Alaska Building, Inc. vs. 7 I 6 West Fourth Avenue, LLC and Legislative Affairs Agency 

3AN-l 5-05956CJ 

Date To 

10.16.13 Mark Pfeffer 

05.09.11 John Bitney 

08.27.13 Don McClintock 

09.18.13 Don McClintock 

09.18.13 Don McClintock 

07.26.13 Mark Pfeffer 

07.26.13 Mark Pfeffer 

07.12.13 Bob Acree 

07.11.13 Bob Acree 

07.11.13 John Steiner 

07.12.13 John Steiner 

07.09.13 John Steiner 

- Attorney Client Communication 
Privilege Log -

Page 3 ofS 

From Description 

Rebecca Windt Email 

Mark Pfeffer Email 

Mark Pfeffer Email 

Mark Pfeffer Email 

Mark Pfeffer Email 

Don McClintock Email 

Don McClintock Email 

Don McClintock Email 

Don McClintock Email 

Don McClintock Email 

Don McClintock Email 

Mark Pfeffer Email 

Privilege Bates# 

Attorney Client 716-001351-57 
Privilee:e 

Attorney Client 716-001358-62 
PrivileRe 

Attorney Client 716-001365-66 
Privilege 

Attorney Client 716-001367-69 
Privilege 

Attorney Client 716-001370-71 
PrivileRe 

Attorney Client 716-001375-76 
Privilege 

Attorney Client 716-001377 
Privilee:e 

Attorney Client 716-001378-79 
Privilee:e 

Attorney Client 716-001380-81 
Privilege 

Attorney Client 716-001382-83 
Privilee:e 

Attorney Client 716-001384-85 
Privilee:e 

Attorney Client 716-001386-87 
Privilege 

{I 0708-101--00297697;2) 
Exhibit 1, page 3 of 5 
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No. 

37. 

r38:l 

139:l 

(4ID 

(ffi 

(ffi 

cm 
(ffi 

@ 

~ 

47. 

(ffi 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC and Legislative Affairs Agency 

3AN-15-05956C/ 

Date 

07.10.13 

07.10.13 

09.04.13 

08.21.13 

09.06.13 

09.05.13 

08.21.13 

06.25.13 

06.25.13 

08.30.13 

08.30.13 

08.30.13 

To 

John Steiner 

John Steiner 

Mark Pfeffer 

Mark Pfeffer 

Don McClintock 

Don McClintock 

Don McClintock 

John Steiner 

John Steiner 

Mark Pfeffer 

- Attorney Client Communication 
Privilege Log -

Page4 ors 

From Description 

Mark Pfeffer Email 

Don McClintock Email 

Don McClintock Email 

Don McClintock Email 

Mark Pfeffer Email 

Mark Pfeffer Email 

Mark Pfeffer Email 

Don McClintock Email 

Don McClintock Email 

Bob Acree Email 

Don McClintock Bob Acree Email 

Mark Pfeffer Don McClintock Email 

Privilege Bates# 

Attorney Client 716-001388-90 
Privilege 

Attorney Client 716-001391-93 
Privile2e 

Attorney Client 716-001394-96 
Privile2e 

Attorney Client 716-001397-98 
Privilege 

Attorney Client 716-001399-
Privilege 1401 

Attorney Client 716-001418-19 
Privile2e 

Attorney Client 716-001420-21 
Privilege 

Attorney Client 716-001422-24 
Privilege 

Attorney Client 716-001425-28 
Privile2e 

Attorney Client 716-001695-97 
Privilege 

Attorney Client 716-001698-
Privilege 1700 

Attorney Client 716-001701-03 
Privilege 

110708-1o1-00297697;2) Exhibit 1, page 4 of 5 
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.. 

No~ 

w 
150J 

1sn 

152J 

53. 

154:) 

55. 

56. 

51. 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC and Legislative Affairs Agency 

3AN-l 5-05956CI 

Date 

08.30.13 

08.30.13 

09.03.13 

09.03.13 

09.03.13 

09.03.13 

12.04.13 

09.25.13 

08.30.13 

To 

Mark Pfeffer 

Mark Pfeffer 

Mark Pfeffer 

Don McClintock 

Don McClintock 

Don McClintock 

Mark Pfeffer 

- Attorney Client Communication 
Privilege Log -

Page S ofS 

From Description 

Don McClintock Email 

Bob Acree Email 

Bob Acree Email 

Mark Pfeffer Email 

Bob Acree Email 

Mark Pfeffer Email 

Don McClintock Email 

Don McClintock Mark Pfeffer Email 

Bob Acree Don McClintock Email 

Privilege Bates# 

Attorney Client 716-001704-06 
Privilege 

Attorney Client 716-001707-08 
Privile2e 

Attorney Client 716-001709-10 
Privile2e 

Attorney Client 716-001711-12 
Privilege 

Attorney Client 716-001713 
Privile2e 

Attorney Client 716-001714-16 
Privile2e 

Attorney Client 716-001717-18 
Privilege 

Attorney Client 716-001719-22 
Privilege 

Attorney Client 716-001723-25 
Privile2e 

( 10708-101.00297697;2) 
Exhibit 1, page 5 of 5 
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OCT 1 4 2015 

BY· 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA---~=-~ 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-I 5-05969 Civil 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

716 WEST FOURTH A VENUE. LLC'S SUPPLEMENTAL 
RESPONSES TO ALASKA BUILDING, INC. 'S FIRST REQUEST FOR 

PRODUCTION 

COMES NOW, Defendant, 716 West Fourth Avenue ("716 WEST'' or 

"Defendant"), by and through counsel, Ashburn & Mason, P.C. and supplements their 

response to Plaintiff's First Request for Production dated September 3, 2015 with the 

attached emails. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: 11-/Y-).U/;;,.- By: ___ /-'----------
/__.Jeffrey W. Robinson 
:f' Alaska Bar No. 0805038 

(10708-101.00298167;1} Page I of2 
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CERTIFICATE OF SERVICE ll/ 
I certify that a copy of the foregoing was served by ~ messenger on the __ _ 

day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

::,HB;rxN [lelPV 
Heidi Wyckoff 

716 WEST FOURTH A VENUE, LLC'S SUPPLEMENTAL RESPONSE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION 

Alaska Building, Inc. vs. 716 West FourthAvenue, LLC, et. al. JAN-15-05969Civil 
Page 2 of2 

110708-101.00298167;1 J 

Exhibit 2, page 2 of 2 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 

Jim, 

Donald W. McClintock <dwm@anchorlaw.com> 
Monday, October 28, 2013 6:17 PM 
'James B. Gottstein' 
Rebecca A. Windt 
RE: 716 W 4TH AVE, LLC 

(My client on these matters as noted earlier is 716 W.~Avenue, LLC.) 

Don 

Donald W. McClintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw.com 

This transmission is intended only for the use of the individual or entity to which it is addressed and may contain information that is 
privileged and confidential. If the reader of this message is not the intended recipient, you are hereby notified that any disclosure. 
distribution or copying of this information is strictly prohibited. If you have received this transmission in error. please notify us 
immediately by return e-mail and delete this message and destroy any printed copies. This communication is covered by the Elearonic 
Communications Privacy Aa. 18 U.S.C. 2510·2521. Your cooperation is appreciated. 

From: James B. Gottstein [mailto:james.b.qottstein@qottsteinlaw.com] 
Sent: Monday, October 28, 2013 6:03 PM 
To: Donald W. McClintock 
Cc: james.b.qottstein@qottsteinlaw.com 
Subject: 716 W 4TH AVE, LLC 

Hi Don, 

I see Robert Acree signed the lease "extension." Are you representing 716 W 4TH AVE, LLC or Mr. Acree 
with respect to this matter? If not, do you know if anyone else is? Mr. Acree might want to know what is going 
on ifhe doesn't know already. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

Exhibit 3 
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State of Alaska 
Division of Corporalions, Business and Professional Licensing 
CORPORATIONS SECTION 
PO Box 110806 
Juneau, AK 99811-0806 
Phone: (907) 465-2550 
Fax: (907) 465-2974 
Website: www.commerce.alaska.gov/occ 

AK Entity#: 75015D 
Date Filed: 09/23/2013 

State of Alaska, DCCED 

Office Use Only CORP 

RECEIVED 
Juneau 

SEP 2 3 2013 
ARTICLES OF AMENDMENT 

Domestic Limited Llablllty Company 
AS 10.50.100 

Divllbt Of ea,.alie111 Buatn 
and P'°"'9sb111 Lb.ns1ng"' 

IZJ $26.00 Flllng Fee (non-refundable) 
•' ,; ?,- .;( J--o J>fr 

Pursuant to Alaska Statutes 10.50.100, the undersigned corporation adopts the following amended Articles of 
Organization. 

ITEM 1: Name of the E 

716 West Fourth Avenue, LLC 

ITEM 2 
Date the original Articles of Organization were 
filed: 

'Alaska En #: 

750150 

12/18/2001 

ITEM 3: List each article number being amended, and lhe amended article in full. Any article being changed is 
considered an amendment: this Includes deletions, edits, corrections. or renumbering of the articles. Verity with 
previous Ar1icles of Organization and amendments already filed. 

Article IV Management shall be amended and restated as foUows: 

Article IV Management. The limited liabiliry company shall be managed by its 

Manager. 

Attach a separate sheet if needed. 

ned a member ma er or -in-Fact. 

obert B. Acree 

Printed name 

Member 

Title 

Mail the Articles of Amendment and the non-refundable $25.00 filing fee in U.S. dollars to 
State of Alaska, Corporations Section, PO Box 110806, Juneau, AK 99811-0806 

~(c1{11 
Date 

ST ANDA RD PROCESSING TIME for complete and correct applications submitted to this office is 
approximately 10-15 business days. All applications are reviewed in the date order they are received 

08-485 (Rev. 02/01/2012) Page 1of1 
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Pam and Juli, 

Here Is the 'finar businessman's work product • prepared by AHFC, our Transaction Advisor, with parUdpatgry Input frtJm 
all parties. AHFC Is prepared tD stand behind this approach as reasonable, pioper, and lega0V Justified. A best and most 
p1u7essonal approach, as It might be. 

Nola wlD be available to present and explaln the subslance and form with Mr. Gardener, as wlD the AG who worlced with It 
on behalf of AHFC. 

(Mr. i>feffer Is also now provic!Lng ~ ~A' gt t!'lls !!QQl~t ti;> h§ g)Unsel~ !In~ I ~ ~~ wgi ffiivjl ~ ~1'-! !!!nQ\l!!t of 
~~grt_y ga_pJD~n_~n!I ~:as this Is finally papered, but I have great faith that the AHFC people are ccmpelent and 
have performed their work with appropriate care, due diligence, and professlunal experUse In government lease 

· ccntrad:lng. 

AHFC will be In my office on Thursday aftemuun to meet with us (Pam, Juli, and me) to re;pund tD any substantive 
business CDncems with the proposed lease, before we discuss Its mcuur flnandal pulley negotiation points with the 
Legislative Council In executive session on Frfday. 

Best, 

Mike 

1 

716-001281 

Exhibit 5, page 1 of 28 

001477



From: Mike Buller [mbuDer@ahfc.us] 
Sent: Monday, August 19, 2013 1:58 PM 
To: Rep. Mike Hawker; LAA Legal 
Cc: Nola Cedergreen 
Subject: UO Lease Extension 

Gentlemen here's our latest copy ofthe draft LIO lease extension. Nola Cedergreen is the primary author. My 
AG has also reviewed the document. If you have any questions or comments, please give me a call. 

0 -------------

ThD l11fonnallcm transmitted In lhl:I omoU 11nd any atlachmanl• ls Intended only for the personal and conftdenllol uae of the lntandod raclplanb. Thlo moss.o;o moy 
ba or mar cantnln pdvllogod and canlldonllal communlcallona. 11 l"'u a the reader are not lho lntondod reclplont. JOU ore helllbr notlllod that JOU have received 
lhta comml.D'lfc::allon ln orror and that mty rmontlon, rovlew, uao, dJAomlnation. dhlZJ1butlon or copying al this communication at Oto ltdonrmllan contained bl strtctty 
prohlbllod. The sendor doea not eccept en, resporialbiDty for DnJ IDSB, disruption or ctam11110 to your dala or computer ll)'ldem llml mar -.ir While using -
carltelned In, or lnl.....,Jlled with. lhls IHnllll. U l"'U have received this communication In error, please nollry Iha sander lmmedlatoly and daloto lhe adgtnal 
me .. ap from your syslem. 

2 

716-001282 

Exhibit ~.J~_age ~ _oJ 28 __ 
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Mike and Doc 

We wlD have Exhibits A & B of the lease done by dose of business Tuesday the 27th 

As mentioned previously our deadline to dose on the Anchor Pub Is technically tomorrow August 24111 

but since It falls on a weekend It pushes to Monday the 26111
• We have a one-time right to extend the 

dosing for 30 days and we have exerdsed It. The final dosing date Is now September 23111
• We met with 

the seller two days ago and he says (and we more or less believe him) that he has a backup buyer. So I 
think we need to treat 9-23 as a hard deadline. 

We'll need time In front of that to complete financing and acquisition dosing Issues. 

So If possible I am suggesting the followlns schedule. Note that I have not vetted this proposed schedule 
with anyone on my side and I know you'll have steps that I have not lnduded so this Is all for discussion 
purposes and subject to change 

Tue 8-27 

Thu 8-29 

Exhibit A & B Submitted to AHFC 

Deal term discussion 
Modified NNN 
11 Allowance I Costs 
Reimbursement dause 
Final Base Rent TBD 

Define Lessor/lessee responsibilities 
Define amortization/one-time payment balance 
In or Out? 
Based on the above cost split 
Starting Rate? 

Escalation rate __ %? 

Valldated by appraisal 
Effective dates 
Interim space rates and relocation dates 

Add Parkins Deck Yes or No 
Option to Purchase? 1 have some ideas about how we approach this which I 
will send under separate cover. 

1 

716-001298 

Exhibit 5, page 3 of 28 
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Tue9-3/4 

Thu 9-5 

Thu9-12 
possible) 

Thu 9-19 

Fri 9-20 

Mon9-23 

Appraiser Meetings 

Finalize deal terms Subject to appraisal meetings 

Final number from Appraiser Final Report to follow (don't know If this Is 

Final report from Appraiser (don't know if this Is possible) 

Cose on Anchor Pub acquisition 

For reference purposes I have attached todays presentation. Keep in mind these Images are stlll part of 
a confidential negotiations and so are not public yet. I believe Rep. Hawker and aide Juli lucky have a 
plan for roll-out after the lease Is signed. 

Thanks for all of the hard work to date on this and for entrusting Pfeffer Development with this project. 

We are looking forward to working with you both again. 

PFEFFER DEVELOPMENT, LLC 
425 G Street, Suite 210 I Aru:horage. Alaska 99501 
p 907 646 4644 I f S07.646.465S I 

Cell Phone 
807117111130 

2 

716-001299 
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From: Mark Pieffer <MPfeffer@pteffer!1eyelopment.com> 
Date: August 23, 2013, 2:15:16 PM AKOT 
To: Mike Buller <mbu!ler@ahfc.up, Doc Crouse <dcrouse@ahfc.us> 
Cc: Bob O'Neill <BOne!ll@PfefferDevelopment.com>, •Donald W. McCllntodc• <dwm@aiichorlaw.com> 
Subject: Exhlblt A Bi B of the lease and schedule to dose 

Mike and Doc 

We wlll have Exhibits A S. B of the lease done by dose of business Tuesday the 27th 

As mentioned previously our deadline to dose on the Anchor Pub Is ti!chnlcally tomorrow August 24th 
but since It falls on a weekend It pushes to Monday the 26th. We have a one-time right to extend the 
dosing for 30 days and we have exercised It. The final dosing date Is now September 23n1. We met with 
the seller two days ago and he says (and we more or less believe him) that he has a backup buyer. Sci I 
think we need to treat 9.-23 as a hard deadline. 

We'll need time In front of thlit to complete financing and acquisition dosing Issues. 

so If possible I am suggesting the fo!lowlng sched1Jle. Note that I ha.ve not vetted this proposed schedule 
With anyone on my side· and I know you'll have steps that I have not lnduded so this Is all for dlstusslon 
purposes and subject to change 

TueS-27 

ThuS-29 

Exhibit A & B Submitted to AHFC 

Deal term dlsrusslon 
Modified NNN Define Lessor /lessee. responslb!lltles 
Tl Allowance I Costs 
Reimbursement clause 

Define amortization/one-time payment balance 
In or Out? 

Anal Base Rent TBD Based on the above cost splli: 
Starting Rate? 

Escalation rate __ %? 
Validated by appraisal 

Effective dates 
Interim space rates and relocation dates 

Add Parking Dede Yes or No 
Option to Purchase? I have some Ideas about how we approach this which I 
will send under separate cover. 

1 

716-001300 
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Tue9-3/4 Appraiser Meetings 

Thu9-S Finafize deal terms Subject to appraisal meetings 

Thu!H2 
possible) 

Final number from Appraiser Final Report to follow (don't know if this is 

Thu9-19 Final report from Appraiser (don't know if this Is possible) 

Frl9-20 •••execute Amendmerti-•• 

Mon9-23 Oose on Anchor Pub acquisition 

For reference purposes I have attached todays presentation. Keep In mind these Images are still part of 
a confidential negotiations and so are not public yet. I believe Rep. Hawker and aide JufJ lucky have a 
plan for roll-out after the lease Is signed. 

Thanks for all of the hard work to date on this and for entrusting Pfeffer Development with this project. 

We are looking forward to Working with you both again. 

~""'*'Pfeifer 
PFEFFER DEVELOPMENT, LLC 
425 c:; Street. Suite 210 I Anchorage, Alaska 99501 
p 907 64& 4644 I f 907.646.4655 I 

Cell Phone 
807 &17 81110 

2 

716-001301 

Exhibit 5, page 6 of 28 

001482



From: Bise L Sonray 
Sent: Wednesday, August 28, 2013 12:02 PM 
To: Doc Crouse 
Cc: Mark Pfeifer 
Subject: revised EIChlblt A- uo Approval Plans 

Doc, 
Please use this revised version with corrected cover pages. Please excuse the Inconvenience. 

Thanks and have a sreat day, 

Ellse Sonray 
Office Assistant 

PFEFFER DEVELOPMENT, LLC 
~/Ru/ H#alZDrHl11pas 
4:!5 G Stred. Suite l Io I AnchorallO. Al~sk:t 91>!10 l 
p 907.641i."6.J.J I r!:Xl7.646.46:':' 

1 

716-001283 
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IWhy is this page blank? 

716-001284 
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From: MaryBlen Duffy [maDID:MaryE!len,Duffy@aldea.ggvl 
Sent: Friday, August 30, 2013 3:40 PM 
To: Donald W. McOlntDck; 'ncedergr@ahfc.us' 
Cc: Pamela Vaml 
Subject: Revised LAA Lease 

The followlna messages are from Doug Gardner. 

Don, 

Thanks for being responsive and providing us with your draft and sugested language. I hope to review your lansuage 
this weekend and discuss our comments with Nola, so she can, If It Is easier, Incorporate them In her next draft. 

I want to avoid too many versions of the lease, and hope this works for you. Have a nice weekend. 

Doug 

Nola, 

Wiii this process work for you. Also, If you can, please provide us with a phone number so we can discuss some of our 
edits In response to Don's proposed language. Thanks. Have a nice weekend. 

Doug 

Sent by Peggy LaMonlca for 

1 

716-001285 
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MaryE//en Duffy 
Special Assistant 
LAA Legal Services 
907-465-6651 direct 
907-465-2029 fax 
MaryElfen.puffv@ak/eq.gov 

Warning: This messase and any attachments ID It are ainfldentlal. If you haw received this messase In error, plaase notify the sender by 
electronic mall and delete the messas"- If you are nottl1e Intended redplent of this message, you are hereby notified that disclosing, 
disseminating. or capylng this message or any Bltachments to It Is prohibited. Thank you. 

2 

------- --

716-001286 
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From: 
Sent 
To: 
Cc 
subject 

e 

Donald W. McCllntock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(90n 276-4331 (voice) 
<9on 211-s235 <tax> 
WW\iv.anchorlaw.ci>m . 

<: 
'\.......,-, 

(. • . . .. 
~ 

! it 

~: ~ 

: ) 

• -1 
' 
.:, 

ThlS transml5slon Is Intended only for the use cif the lndlYldual or entity to which 11 Is addressed and may contain Information that Is 
pr1vlleged and confldemlal. If the reader of this massage Is not the lmended recipient, you ar_e hereby notlned that any dlsclosure, 
dlsl:rlblitlon or copying of this In.formation Is sl:rlctly prohibited. ir you have received this transmission In error, please notify us 
Immediately by return e-mall and.delete this message and destroy any printed copies. Thl5 communication Is covered by the Decuonlc 
Communications Privacy Act, 18 U.S.C. 2510-2521. Your cooperation Is appreciated. 

From: MaryB!en Duffy Cn)allto:MarvB!en.[)uffy@a!deq.govJ 
Sent: Friday, August 30, 2013 3:40 PM 
To: Donald W. MtOlntcck; 'nc:edergr@ahfc.us' 
Cc Pamela Yaml 
Subject: Revised LAA Lease 

The following messages are from Doug Gardner. 

Don, 

Thanks for being responsive and providing us with your draft and suggested language. I hope to review your language 
this weekend and discuss our comments with Nola, so she can, If It Is easier, Incorporate them In her next draft. 

I want to avoid too many versions of the lease, and hope this works for you. Have a nice weekend. 

Doug 

Nola, 

Will this process work for you. Also, if you can, please provide us with a phone number so we can discuss some of our 
edits In response to Don's proposed language. Thanks. Have a nice weekend. 

1 
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Doug 

Sent by Peggy L.aMonica for 
MaryEllen Duffy 
Special Assistant 
LAA Legal Services 
907-465-6651 direct 
907-465-2029 fax 
MprvEllen.Dutfy@akleq.gov 

Warning: This message and any attachments tD It arc confldenllal. If you have received this message In error, please notify the sender by 
electronic mall and delete the message. If you are not the Intended redplent of this message, you are hereby notified that dlsdoslng. 
dlssemlnatlng. er copying this message er any attachments to 1t Is prohibited. Thank you. 
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-Original Message--
Fram: Donald W. McCllntock [maflto:dwm@anchorlaw.c:om] 
Sent Friday, September 06, 2013 8:44 AM 
To: 'Nola Cedergreen' 
Cc: Mark pfeffer; Heidi A. Wyckoff 
Subject RE: LIO Lease Extension and Amendment v. 09/04/2013 

Nola, 

I do not disagree with your analysis of the default dauses; Ironically I think It Is weaker for the Landlord than your 
version In the last draft; malnly this Is not an Issue that I have strong feelings about. Both wlll work although I agree his 
version Is less rigorous than your draft. Anyhow, thanks for forwarding this on and we wlll see what happens. 

Marie will have to update you on the E>ehlblts. 

Don 

Donald W. McCllntock 
Ashburn & Mason, P.C. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 2n-B235 (fax) 
www.anchorlaw.com 
This transmission Is Intended only for the use of the lndlvldual or entity to which It Is addressed and may contain 
Information that Is privileged and confidential. If the reader of this message Is not the Intended redplent, you are hereby 
notified that any disdosure, distribution or copying of this Information Is strictly prohibited. If you have received this 
transmission In error, please notify us Immediately by return e-mail and delete this message and destroy any printed 
copies. This communication is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-252L Your 
cooperation Is appreciated. 

-Original Message--
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From: Nola Cedergreen [mallto:ncedergr@ahfc.us) 
Sent Thursday, September OS, 2013 7:50 PM 
To: Donald W. MCCiintock 
Cc: Mark P1effer; Heidi A. Wyckoff 
Subject RE: UO Lease Extension and Amendment v. 09/04/2013 

looks good, thanks. I like the SNDA •.. very simple and straightforward compared to others I have read. 

My concern with the version of Section 36 that Doug wants to reinsert Is that It Is old boilerplate that Is not well-suited 
to the pending renovation work to be accomplished per Exhibit A or Exhibit B, that the reference to a deadline for 
delivery of the premises Is not consistent with the current draft of the lease amendment and extension, and It Is not 
well-suited to other renovation/alterations that the Lessee might request (for example, an addition to the parking 
garage). I thought we had worked this out during our teleconference and accordingly, I made the changes I had 
understood to be acceptable. It Is possible that this Is not Doug's preference, but Instead, Is a process that Pam Is 
famlllar and comfortable with (i.e. reference to the procurement staff). Since this Is not a typical Tl bulld-aut, I doubt It 
is something that Pam's staff will have the experience to supervise as contract administrator - likely the reason Doc 
Crouse has been asked to assist. Perhaps a private conversation between you and Doug might work It out ••• I'm good 
with whatever you two agree on. 

So ..• I am In favor of marking the draft with the current date and your lnltlals and sending both the draft lease and SNDA 
to Doug, Representative Hawker, and Pam. Do you have an Idea when Exhibit A and Exhibit B will be finalized? 

From: Donald W. McCllntock [dwm@anchorlaw.com] 
Sent Thursday, September OS, 2013 6:32 PM 
To: Nola Cederareen 
CC: Mark Pfeffer; Heidi A. Wyckoff 
Subject RE: UO Lease Extension and Amendmentv. 09/04/2013 

Nola, 

I made minor edits to your draft In track changes; 1.2 Is supposed to address the Issue Doug Is raising about the 
valuation date. Let me know your thoughts. The other change Is tO section 49. 

As you know I would also like to add the SNDA and estoppal dauses to this lease and appreciate your running-It by LAA. 

What are your thoughts about his section 36? 

Thanks for your efforts. 

Don 

Donald W. McCllntock 
Ashburn & Mason, P.C. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw.com 
This transmission Is Intended only for the use of the Individual or entity to which It Is addressed and may contain 
Information that Is privileged and confidential. If the reader of this message Is not the Intended recipient, ·you are hereby 
notified that any dlsdosure, distribution or copying of this Information Is strictly prohibited. If you have received this 
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transmission in error, please notify us immediately by return e-mail and delete this message and destroy any printed 
copies. This communlation is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521. Your 
cooperation is appreciated. 

-Original Message-
From: Nola Cedergreen (mailto:ncedergr@ahfc.us] 

·Sent: Tuesday, September 03, 2013 7:37 PM 
To: Rep.Mlke.Hawker@akleg.gov; laa.legal@akleg.gov; Pamela.Varnl@akleg.gov; Donald W. McClintock 
Subject: LIO Lease Extension and Amendment v. 09/04/2013 

Please give this a test drive ... 

Mr. McCllntock's latest draft was used as the base document which was revised slightly based upon a review of my 
handwritten notes from our teleconference, the detailed notes provided by Representative Hawker's office, and the 
September 3rd summary prepared by Doug Gardner. 

With the exception of the following reference in Doug's September 3rd document, I believe I have addressed most 
questions: "P. 11. Sec. 21: ... after 'not the responsibility of Lessor'-· that the dause .•. be included.• I couldn't find "not 
the responslblllty of Lessor" in Section 21. Please point me In the right direction. 

The definition section has been expanded and requires some review to be certain the parties agree. The delay in 
perfonnance section has hopefully been clarified In a manner that will avoid confusion between the renovation to be 
accomplished prlor to the Lessee's acceptance and occupancy of the Premises and any subsequent 
alteration/renovation projects that may come along after occupancy. Section 43 requires a careful read. I believe I 
have quoted AS 36.30.083 (a) correctly but recommend a legal review of my work. 

Attached Is a track changes comparison between Mr. McCllntock's draft and the 9/4/33 version. I believe Doc Crouse 
and Mark Pfeffer are both working on the content of Exhibit "A" and Exhibit •s•. 

Thanks for all of your help and feedback. 

The information transmitted in this email and any attachments is Intended only for the personal and confidential use of 
the intended recipients. This message may be or may contain privileged and confidential communlatlons. If you as the 
reader are not the intended recipient, you are hereby notified that you have received this communication In error and 
that any retention, review, use, dissemination, distribution or copying of this communication or the lnfonnation 
contained Is strictly prohibited. The sender does not accept any responsibility for any loss, disruption or damage to your 
data or computer system that may occur while using data contained In, or transmitted with, this e-mail. If you have 
received this communication in error, please notify the sender immediately and delete the original message from your 
system. 

The information transmitted in this email and any attachments is intended only for the personal and confidential use of 
the intended recipients. This message may be or may contain privileged and confidential communications. If you as the 
reader are not the Intended recipient, you are hereby notified that you have received this communication In error and 
that any retention, review, use, dissemination, distribution or copying of this communication or the lnfonnatlon 
contained Is strictly prohibited. The sender does not accept any responsiblllty for any loss, disruption or damage to your 
data or computer system that may occur while using data contained in, or transmitted with, this e-mail. If you have 
received this communication in error, please notify the sender Immediately and delete the original message from your 
system. 
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From: •Rep. Mike Hawker" <Rep.Mlke.Haw!cer@a!deg.RO'f> 
Date: September 12, 2013, 4:11:43 PM AICDT 
To: Pamela Varnl <Pame!a.Vaml@aldeg.sav>, lAA Legal <LAA.l.egal@aldes.sov>,Jull Ludcy 
<Ju!!.Ludsy@akteg.gov> 
Cc: "mbuller@ahfc,us" <mbuller@ahfc.up, "ncederar@ahfc.us" <ncedem@ahfc.us> 
Subject: EllhlbltC ffnalmch.rd.doc ·the real ffnal 

I propose that the attached document be the final Exhibit C finding (once change are accepted). It 
Incorporates everyone's comments - substantive and syntactic. Let me know what you think. 

Mike 
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From: Nola Cedergreen <ncedersr@ahfc us> 
Date: September 12, 2013, 4:33:10PMAKDT 
To: "laa.legal@akleg gov" <laa.legal@akleg.goy>, ''R.e.p Mike Hawlcer@akleg.gov• 
<Rep.Mike Rawker@ak!es gov>, "Pamela.Yami@akleg goy• <Pamela Yami@akleg gov> 
Cc: "dwm@anchorlaw com• <dwm@anchorlaw com>, "mpfeffer@pfefferdeyelopment.com• 
<mpfeffer@pfefferdevelopmem com>, Mike Buller <mbu!ler@ahfc.us>, Doc Crouse 
<dcrpu"f'@ebfc.us>, Greg Rochon <grcchon@phfc us> 
Subject: Final LIO Lease pending firulncial Info -· 

Yep, I put the "final" tag on it. Here you go. 

From: Nola Cedergreen 
Sent: Thursday, September 12, 2013 4:07 PM 
To: LAA Legal; Rep. Mike Hawker, Pamela Verni 
Cc: dwm@anchor!aw com; mufeffer@pfefferdevelopmept com: Mike Buller; Doc Crouse; Greg 
Rochon 
Subject: RE: Almost final LIO lease ... 

Got it. After these changes I will mark the lease portion as final withe exception of the financial 
information and will delete all of my previous versions of the document. 

From: LAALegal fLAALegal@pkl!;g gov) 
Sent: Thursday, September 12, 2013 3:56PM 
To: Nola Cedergreen; Rep. Mike Hawker; Pamela Verni 
Cc: dwm@anchorJaw.com: mpfeffer@pfeffealevelopment.com: Mike Buller; Doc Crouse; Greg 
Rochon 
Subject: RE: Almost final LIO lease ... 

Nola, 
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I have the following final comments: 

p. l; The language indented that describes the premises as set out in the current lease does not 
reference "and exclusive use of all parking within the adjacent parking facility." 

What the lease currently provides following State of Alaska, is "and eighty-six (86) reserved off­
street parking places." 

p. l; Please insert the following in Whereas #2, following "chairman": 
to negotiate all the terms and conditions necessary to extend Lease 2004-024411-0 

pursuant to AS 36.30.083(a), and, 

p. 5, sec. 3, third paragraph; Should read: "Invoices, unless disapproved, shall be ... " 

p. 5, sec. 3; "acquisition" is misspelled. 

p. 16, sec. 39; There is a missing quotation mark after the ellipses. 

p. 19, sec. 51; replace "This" at the beginning of the section with "The Lease," 
Correct punctuation and other languase accordingly. 

Nola - please delete the document identifier 13-065.plm on the last page, as it is no longer 
relevant. 

Thank.you, 
Doug Gardner 
LAA Legal Services 

Sent by: 
MaryEllen Duffy 
Special Assistant 
LAA Legal Services 
907-465-6651 direct 
907-465-2029 fax 
MaryEllen.Duffy@akleg.gov 

Warning: This message and any attachments to it are confidential. If you have received this 
message in error, please notify the sender by electronic mail and delete the message. If you are 
not the intended recipient of this message, you are hereby notified that disclosing, disseminating, 
or copying this message or any attachments to it is prohibited. Thank you. 

-Original Message-
From: Nola Cedergreen [maiho:ncedergr@ahfc us] 
Sent: Thursday, September 12, 2013 2:34 PM 
To: Rep. Mike Hawker; Pamela Vami; LAA Legal 
Cc: dwm@ancborlaw.com; mpfeffer@pfefferdevelopment.com: Mike Buller; Doc Crouse; Greg 
Rochon 
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Subject: Almost final LIO lease ... 

Here you go ... the body of the lease amendment and extension is nearly final and only lacks a bit 
of financial information. 

We are down to 21 pages in length; the "widows and orphans" and pagination will be cleaned up 
when the last information is ready to finalize (I've been trying to clean up the formatting and 
organize the sections with each draft and have decided to stop that no-value-added exercise). 

Thanks to everyone who worked together to edit and improve this document. 

Nola 

The information transmitted in this email and any attachments is intended only for the personal 
and confidential use of the intended recipients. Tiiis message may be or may contain privileged 
and confidential communications. If you as the reader are not the intended recipient, you are 
hereby notified that you have received this communication in error and that any retention, 
review, use, dissemination, distribution or copying of this communication or the information 
contained is strictly prohibited. The sender does not accept any responsibility for any loss, 
disruption pr damage to your data or computer system that may occur while using data contained 
in, or transmitted with. this e-mail. If you have received this communication in error, please 
notify the sender immediately and delete the original message from your system. 

The infonnation transmitted in this email and any attachments is intended only for the personal 
and confidential use of the intended recipients. This message may be or may contain privileged 
and confidential communications. If you as the reader are not the intended recipient, you are 
hereby notified that you have received this communication in error and that any retention, 
review, use, dissemination, distribution or copying of this communication or the information 
contained is strictly prohibited. The sender does not accept any r~onsibility for any loss, 
disruption or damage to your data or computer system that may occur while using data contained 
in, or transmitted with, this e-mail. If you have received this CODIUlunication in error, please 
notify the sender immediately and delete the original message from your system. 
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From: 
Sent 
To: 
Subject: 
Attachments: 

---Orlglnal Message--
From: Mike Buller [ma!lto:mbuller@ahfc.usJ 
Sent: Wednesday, September is, 2013 3:22 PM 
To: Pamela Verni; Doug Gardner; Mark Pfeffer; Nola Cedersreen; Jul! Lucky 
SUbject Fwd: Revised Interim Letter 

Pam here's Tim's offidal Letter of Conduslon based on his appraisal. I think It contains all of the Information you'll need 
for your rent certification. If it doesn't let me know and we'll provide any additional Information you may require. 

Sent from my IPad 

Begin forwarded message: 

From: Timothy Lowe <tlowe@waronzof.com<mailto:tlowe@waronzotcom>> 
Date: September 18, 2013, 2:52:36 PM AKDT 
To: Mike Buller <mbuller@ahfc.us<mailto:mbuller@ahtc.us» 
Cc: Doc Crouse <daouse@ahfc.us<mallto:dcrouse@ahfc.us>>, "Rep. Mike Hawker" 
<Rep.Mlke.Hawker@akleg,gov<mallto:Rep.Mlke.Hawker@ak!eg;epv>> 
Subject Revised Interim Letter 

Mike: 

Reflecting the edits to clearly state that the statutory test is met. Please review and call with questions or comments. 

Tim LDwe 

Timothy Lowe 
Waronzof Associates, Inc. 
999 North Sepulveda Boulevard 
Suite 440 
El Segundo.CA 90245 
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v 310-322-7744 
F 310-322-7755 
c 310-600-2933 
tlowe@waronzof.com<mailto:tlowe@waronzof.com> 
www.waronzof.com<http://www.waronzof.com> 

The Information transmitted in this email and any attachments is intended only for the personal and confidential use of 
the Intended recipients. This message may be or may contain privileged and confidential communications. If you as the 
reader are not the intended recipient, you are hereby notified that you have received this communication in error and 
that any retention, review, use, dissemination, distribution or copying of this communication or the Information 
contained Is strictly prohibited. The sender does not accept any responsibility for any loss, disruption or damage to your 
data or computer system that may occur while using data contained in, or transmitted with, this e-mail. If you have 
received this communication In error, please notify the sender immediately and delete the original message From your 
system. 
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From: LAA Legal rma11to·1.AA• p@a!cleg.goyl 
Sent: Wednesday, June 19, 2013 4:14 PM 
Toi Donald W. McCllntDck 
Cc: Heidi A. Wyckofl' 
Subject: RE: LeglslaUve Procurement Procedures 

Doug Gardner asked that I send you the current Leglslatlve Procurement Procedures. Attached Is a .pdf of the 2013 
Leglslatlve Procurement Procedures. 

MaryE/len Duffy 
Spedal Assistant 
LAA Legal Services 
907-465-6651 direct 
907-465-2029 /OJI 
MqrvE/len.Duffv@aldeq.aov 

Wamlng: This message and any attachmenb tD It are confidential If you haw received th!• message In error, please notify the sender by 
electninlc mall and delete the message. If yDU ore not the Intended redplent of this messqe, you are hereby notified that dlsdoslng. 
disseminating, or ccpylns lhls message or any attachments to It Is prohibited. Thank you. 
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From: Donald W. McOlntock CmaJllD:dwm@anchorlaw.coml 
Sent: Wednesday, June 19, 2013 9:56 AM 
To: LAA Legal 
Cc: Heidi A. Wyckoff 
Subject: RE: Contact 

Doug, 

It was a pleasure m_eeting you and I look forward to working with you . 

..... ;. 

I am in meetings most of today but free tomorrow morning. 

Jfl am out, please feel free to coordinate teleconference times with my assistant Heidi. also copied above. 

Don 

Donald W. McClintock 

Ashburn & Mason, P.C. 

1227 W. 9th Ave. Ste. 200 

Anchorage, AK 99501 

(907) 276-4331 (voice) 

(907) 277-8235 (fax) 

www anchorlaw com 

This transmission is intended only for the use of the individual or entity to which it is addressed arid may 
contain information that is privileged and confidential. If the reader of this message is not the intended 
recipient, you are hereby notified that any disclosure, distribution or copying of this infonnation is strictly 
prolu"bited. If you have received this transmission jn error, please notify us immediately by return e-mail and 
delete this message and destroy any printed copies. This communication is covered by the Electronic 
Communications Privacy Act, 18 U.S.C. 2510-2521. Your cooperation is appreciated. 
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• 

From: LAA Legal [mailto:LAALegal@akleg.gov] 
Sent: Wednesday, June 19, 2013 9:48 AM 
To: Donald W. McClintock 
Subject: Contact 

Good Morning Don, 

It was a pleasure to meet you yesterday in Mark's office. I hope to speak with you later today about next 
steps. Please use this e-mail address for any communications you want to send to me. 

Thanks, 

Doug 

Doug Gardner, Director 

LAA Legal Services 

Sent by: 

MaryEllen Duffy 

Special AssistanJ 

LAA Legal Services 

907-465~6651 direct 

907-465-2029 fax 

MaryEJ/e11.D1dfv@akler:-gov 

Warning: This message and any attachments to it are confidential. If you· have received this message in error, 
please notify the sender by electronic mail and delete the message. If you are not the intended recipient of this 
message, you are hereby notified that disclosing, disseminating, or copying this message or any attachments to 
it is prohibited. Thank you. 
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Fram: Jim Gottsteln CmaOtD;1Jm.oottstp!n@psycbrtgbts.org] 
Sent: Monday, Odober 14, 2013 6:59 PM 
To: Donald w. MtCUntDck 
Cc Rebecca A. Wlndt; Heidi A. WyckDff; llm.grrt!S!:'"®DSVChr!gbts org: dberry@bbfm.CDID: Forrest 
Braun 
Subject: RE; /la.ess and Indemnity Agreement 

Hi Dou, 

One of the things that bothers me about how the Project is being cooductecl is Pfeffer and 
Criterion pretending there is nothing to worry about when they demolish the Anchor, with which 
the Alaska Building shares.a wall. Iftbere is nothing to worry about then there should be no 
problem with Pfeffer agreeing to the compulsory purchase in the eveot there is such damage to 
the Alaska Building that it is not restorable. (I see I left out three zeros in the purchase price). 

I have (hopefiJlly) attached a copy the memo I distributed to the Alaska Building tenants 
today. In it you will note I suggest the tenants whose space includes the party wall should be 
vacated during the demolition. For example, the clerk at Blu Menswear sits 2-3 feet from the 
party wall. I just can't see how it is safe for her to be there when the Anchor is torn down. In 
fact. I wonder about the safety until such time as the wall to the West of the CWTent party wall 
has been constructed. I think: the safety issue for Alaska Building tenants during the entire 
construction process is one of the things at which the engineecs should look. I think the collapse 
of the building that my office and Blu Menswear.OCCllPY is entire)y possible. One of my 
purposes is to focus Pfeffer and Criterion on these possibilities to avoid such a catastrophe. 

In the agreement I include lost rents. My computer sits right on a cmdenza that abuts against the 
party wall. It is on 4th Avenue, so is right next w where the elevator and utilities tower is going 
up. I think it will be too noisy to occupy my office during much of the construction and am 
niaking alternate arrangements, including working from home. Since I don't pay rent, the 
agreement doesn't contemplate compensation for this. 

Other tbnn vacating the spaces that include the party wall during the actual demolition for safety 
reasons, I am certainly not encouraging the tenants to vacate their spaces. 

There are all kinds of things that could happen. Just causing a pipe to break inside a wall could 
cause a cascade of problems that might condemn the building. Maybe I am being an alannist 
and BBFM will reassure me. But, fundamentally, to the extent the Project proceeds without 
negative impacts on the Alaska Building none of those provisions will be triggered. 

Jim Gottstein, President 
Alaska Building, Inc. 
Home of the AlaskaCam (r) 
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406 G Street, Suite 206 
Anchorage, AK 99501 
Tel: {907) 274-7686 
Fax: (907) 274-9493 
jg@touchngo com 

From: Donald W. MtOintxx:k CmaDID:dwm@ancbodaw.com] 
Sent: Monday, October 14, 2013 6:16 PM 
To: 'Jim Gottstein' 
Cc: Rebecca A. Wlndt; Heidi A. WydqJff 
Subject: RE: Aa.ess and Indemnity Agreement 

Jim, 

I am ched<lng back as to what exactly needs to be done with the wall or any entry Into your 
property. This draft seems to be of two minds-part Is a straightforward access agreement with 
traditional Insurance requirements and indemnity for damage done( If any) whlle on your property; and 
part seems to be a much broader requirement based upon the assumption that the conduct of the 
project on 716 W. 4"' Avenues' property will disrupt and damage your property and seems to Impose a 
much broader standard of care than an adjoining landowner owes to a neighbor; lndudlng but not 
limited to the compulsory sale requirement. 

Anyhow, before jumping Into the nuances on this, we both need better input from the contractor as to 
what exactly needs to be done: (1) first on your property; (2) on the party wall. That can help guide us 
to commerdally reasonable language that Is commensurate with the Impact to be reasonably expected. 

Don 

Donald W. McClli1tock 
Ashburn & Mason, P.c. 
1227 w. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907} 276-4331 (voice) 
cgon 211-s235 er.Bx> 
www.anchor!aw com 

This rran1mls1lon Is Intended only tor the usa or the Individual or entity to which It Is addressed and may contain 
rnrormarlon that Is prtvlleged and confldantlal. If the reader DI this message Is not the Intended recipient. you ara 
hereby natmed that any dlsdosura, distribution or copying of this lnrormatlon Is 1rrlctly prohibited. If you have received 
this transmission In error, please notify us Immediately by return e-mail and delete this message and destroy any 
printed copies. This communication Is covered by the Elearonlc communications Privacy Act. 18 U5.C. 2510-2521. 
Your cooperatloo Is appreciated. 

------------ ----·-· -- - --------. - 4 -

From: Jim Gottsteln Cma!llD;flm.ggttsh:ln@!§YCbrlghts.om) 
Sent: Monday, Oc!Dber 14, 2013 9:40 AM 
To: Donald w. Mc:CllnlDck 
Cc: !lm.ggttste!n@csydlrtgbts.org 
Subject: Access and Indemnity Agreement 

HiDon, 
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I have (hopefully) attached the Access and Indemnification Agreement I have cobbled together 
for the Legislative Information Office renovations as it pertains to the Alaska Building. 

Tun Gottstein, President 
Alaska Building, Inc. 
Home of the AlaskaCam (r) 
406 G Street, Suite 206 
Anchorage, AK 99501 
Tel: (907) 274-7686 
Fax: (907) 274-9493 
j g@touclmgo com 

<131014Memo2Ten81lls.pdf.> 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 

· Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Thursday, October 22, 2015 11:37 AM 
James B. Gottstein 
Eva R. Gardner 
RE: First Supplemental (e-mail) Production 

Thanks, Jim. Discovery is ongoing. It took a tremendous amount of work to review and produce the latest batch of 
discovery. As always, 716 is committed to being as responsive as possible to ABl's discovery requests. I will do my best 
to respond to your email in the next several weeks, keeping in mind that we have your deposition on deck, and we are 
also in the process of fully reviewing your latest production efforts. Moreover, we have to respond to the various 
motions you filed in this action, and attend to matters regarding the separately filed action. 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.coml 
Sent: Thursday, October 22, 2015 11:28 AM 
To: Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Cc: james.b.gottstein@gottsteinlaw.com: Eva R. Gardner <eva@anchorlaw.com> 
Subject: First Supplemental (e-mail) Production 

Hi Jeff, 

In going through 716 LLC's first supplemental production relating to e-mails, I have found the following 
deficiencies. 

Missing Documents 

Please produce the following, which seem to be missing. 

I. Attachment to 7/22/13 Doug Gardner e-mail to John Steiner. 716-1295 

2. Attachments to D. McClintock 7/12/13 E-mail to Doug Gardner. 716-1480 

3. Attachment to 5/31/13 Hawker to Pfeffer e-mail. 716-1860 

4. Attachment to7/25/l 3 Pfeffer to Hawker e-mail. 716-1949 

5. Attachment referenced in two 8/13/13 e-mails Pfeffer/Lowe. 716-1979 

6. Attachment to 8/20113 Hawker to Vami & Lucky (final businessman's work product). 716-
2008. 

7. Attachment to 8119/13 Mike Buller to Hawker e-mail. 716-2009. 

8. Attachments to 8119/13 Pfeffer e-mail to Tim Lowe. 716-2074 & 2075 

9. Updated numbers from Lowe. 716-2103 

I 0. Documents sent to Tim Lowe. 716-2167 

11. September 11, 2013 version of Exhibit C. 716-2171. 

12. Memo to dispute Vami Analysis referenced at 716-2173. 
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13. Attachment to 914113 Pfeffer e-mail to Cedergreen, Buller & Crouse. 716-2190 

14. Attachment to 8/9/13 Pfeffer e-mail to Hawker. 716-2241 

15. Attachment to 8/16/13 Pfeffer e-mail to Lowe. 716-2250 

16. Attachments to 9/17/13 Pfeffer to Lowe e-mail. 716-2251 

17. Attachment to 9/12/13 Pfeffer to Hawker e-mail. 716-2257 

18. Attachment to 8/12/13 Pfeffer to Lowe. 716-2259 

19. Attachment to 8/11/13 Pfeffer to Lowe. 716-2260 

20. Attachment to 6/6/13 Pfeffer to Hawker/Lucky. 716-2261 

21. Attachment to 9110/13 Pfeffer to Lowe. 716-2264 

22. Attachments to 6/17/13 Lucky to Buller, Schubert, Pfeffer. 716-2276 

23. Attachment to 7/26/13 Pfeffer to Hawker. 716-2284 

24. Attachment to 9/11 /13 Pfeffer to Hawker. 716-2285 

25. Missing attachment to 9/17/13 Pfeffer to Lowe, Buller, Crouse. 716-2292 

26. Attachment to 8/27 /13 Acree to Pfeffer. 716-2293 

27. Attachment to 8/27/13 Pfeffer to Crouse. 716-2294 

28. Attachment to 6/5/13 Mark Pfeffer to Hawker. 716-2316 

29. Attachments to 8/14/13 Hawker to Pfeffer. 716-2320 

30. Attachment to 8/30/13 Pfeffer to Rowley & Simasko. 716-2326 

31. Attachment to 3/20/12 Schubert to Pfeffer. 716-2333 

32. "model sent yesterday" referred to in 9/12/13 Lowe to Buller. 716-2367 

If these have already been produced, please let me know where and I apologize. 

Redactions. 

The following pages have redactions. 

• 1273 

• 1281 

• 1283 

• 1285 

• 1298 

• 1300 

• 1302 

• 1303 

• 1347-1348 

• 1412 

• 1947 

• 2352 

2 
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716 LLC needs to justify the redactions, which appear to be e-mail replies or forwards. If the attorney-client 
privilege is claimed 716 LLC should, at a minimum, provide the following information to comply with Civil 
Rule 26(b)(2): 

(I) The date; 
(2) The sender; 
(3) The recipient(s), including any copies, including blind copies; 
(4) The subject; 
(5) A general description of the redacted e-mail. 

If something other than the attorney-client privilege is claimed to justify the redactions, 716 LLC should state 
the basis. 

Blank Pages 

Also, why are the following pages blank? 1269, 1270, 1276, 1278, 1279, 1280, 1284, 1876, 1896, 1988, 2046, 
2047, 2272, 2273, 2275, 2277, 2287, 2288, 2289, 2291, 2295, 2298, 2309, 2310, & 2319. These don't appear 
to be blank e-mail pages because they do not have numbers at the bottom center. See, e.g., 716-4027 which 
shows the page number. 

Unfinished Sentence 

Finally, Is something missing after "Do you want to add to the last paragraph something along" at 716-2171? 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

3 
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: 

rN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDrNG, rNC., an Alaska ) 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 

8Y: 

OCT 2 8 2015 

) Case No.: 3AN-15-05969 CJ 
) 
) 
) 

--~~~~~~~~~~~~~) 
716 WEST FOURTH A VENU. LLC'S (SECOND> SUPPLEMENTAL 

RESPONSES TO ALASKA BUILDING, INC.'S FIRST REQUEST FOR 
PRODUCTION 

COMES NOW, Defendant 716 West Fourth Avenue, LLC ("716"), by and 

through counsel, Ashburn & Mason, P.C. and supplements its response to Plaintifrs 

First Request for Production dated September 3, 2015. Pursuant to an email dated 

October 22, 2015, Plaintiff requested the following be produced as Plaintiff believed the 

requested items were missing: 

l. Attachment to 7/22/13 Doug Gardner e•mail to John Steiner. 716-1295; 

2. Attachments to D. McClintock 7/12/13 E-mail to Doug Gardner. 716-

1480; 

3. Attachment to 5/31113 Hawker to Pfeffer e-mail. 716-1860; 

4. Attachment to7 /25113 Pfeffer to Hawker e-mail. 716-1949; 

5. Attachment referenced in two 8/13/13 e-mails Pfeffer/Lowe. 716-1979; 

{ 10708-101--00300861;1) Page I of4 
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.· 

6. Attachment to 8/20/13 Hawker to Varni & Lucky (final businessman's 

work product) 716-2008; 

7. Attachment to 8/19/13 Mike Buller to Hawker e-mail. 716-2009; 

8. Attachments to 8/19/13 Pfeffer e-mail to Tim Lowe. 716-2074 & 2075-

No attachments contained in email; 

9. Updated numbers from Lowe 716-2103 -No attachments contained in 

email; 

10. Documents sent to Tim Lowe. 716-2167 No attachments contained in 

email; 

11. September 11, 2013 version of Exhibit C. 716-2171 No attachments 

contained in email; 

12. Memo to dispute Vami Analysis referenced at 716-2173 No attachments 

contained in email; 

13. Attachment to 9/4/13 Pfeffer e-mail to Cedergreen, Buller & Crouse. 

716-2190; 

14. Attachment to 8/9/13 Pfeffer e-mail to Hawker 716-2241; 

15. Attachment to 8/16/13 Pfeffer e-mail to Lowe. 716-2250; 

16. Attachments to 9/17 /13 Pfeffer to Lowe e-mail. 716-225 I; 

17. Attachment to 9/12/13 Pfeffer to Hawker e-mail 716-2257; 

18. Attachment to 8/12/13 Pfeffer to Lowe 716-2259; 

19. Attachment to 8/11/13 Pfeffer to Lowe.716-2260; 

Alaska Building, Inc. vs. 716 West Fourth Avenue, UC, et al. 3AN-IS-OS969Civil 
716 (Second) Supplemental Responses to Plaintiff's First Request for Production 
( 10708-101-00300861;1) Page2 of4 
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20. Attachment to 6/6/13 Pfeffer to Hawker/Lucky 716-226; 

21. Attachment to 9/10/13 Pfeffer to Lowe 716-2264; 

22. Attachments to 6/17 /13 Lucky to Buller, Schubert, Pfeffer. 716-2276; 

23. Attachment to 7/26/13 Pfeffer to Hawker.716-2284; 

24. Attachment to 9/11/13 Pfeffer to Hawker 716-2285; 

25. Missing attachment to 9/17/13 Pfeffer to Lowe, Buller, Crouse. 716-2292 

No attachments contained in email; 

26. Attachment to 8/27/13 Acree to Pfeffer 716-2293; 

27. Attachment to 8/27/13 Pfeffer to Crouse 716-2294; 

28. Attachment to 6/5/13 Mark Pfeffer to Hawker 716-2316; 

29. Attachments to 8/14/13 Hawker to Pfeffer 716-2320; 

30. Attachment to 8/30/13 Pfeffer to Rowley & Simasko 716-2326; 

31. Attachment to 3/20/12 Schubert to Pfeffer 716-2333; 

32. "model sent yesterday" referred to in 9/12/13 Lowe to Buller 716-2367. 

The attachments to the emails are produced and attached as Bates Nos. 716-

005871 thru 716-006146 unless noted above as containing no attachments. 

DATED: /I' J..15 ... { f 
• 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:._--L..~-----­
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

Alaska Building. Inc. vs. 716 Wes1 Fourlh Avenue, UC, eL al. JAN- I S--05969Civil 
716 (Second) Supplemental Responses to Plaintiff's First Request for Production 
(10708-101-00300861;1) Page 3 of4 

Exhibit 7. page 3 of 4 
001510



' ·. 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically liJ messenger 0 facsimile 
'ijJ U.S. Mail on the "2.4' day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein - ro..,..o..- c!.elc.\Jvt4. loL'L~ \S 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:--"~~·_· -~---Y---­
Heidi Wyckoff 

Alaska Building. Inc. vs. 716 West Fourth Avenue, UC, et al. 3AN-15-05969Civil 
716 (Second) Supplemental Responses to Plaintiff's First Request for Production 
I 101os-101-00300861;1 I Page 4 of4 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Hi Jeff, 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Wednesday, November 11, 2015 1:16 PM 
'Jeffrey W. Robinson' 
Eva R. Gardner; james.b.gottstein@gottsteinlaw.com 
Second Supplement to Production Request 
151111Ltr2JRobinsonRe2ndSuppTolstProductionResponses.pdf 

Please find attached a letter regarding 716 LLC's Second Supplement to Alaska Building, lnc.'s first set of 
requests for production to 716 LLC. If you can respond promptly that will be great since my reply regarding 
the extant motion to compel will be filed by mid next week and it would be nice to have this piece of it 
resolved. 

James 8. Gottstein 
Law Offices of James 8. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.8. Gottstein@ GottsteinLaw.Com 
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Jeffrey L Robinson 
Ashburn & Masonv 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 9950 I 

law offices of 
JAMES B. GOTTSTEIN 

406 G STREET, SUITE 206 
ANCHORAGE, ALASKA 99501 

(907) 274-7686 
TELECOPIER (907) 274-'J.1'.I) 

November 11, 2015 

Re: 716 West Fourth Avenue LLC's (Second) Supplemental 
Responses to Alaska Building, lnc.'s First Requests for 
Production 

Dear Mr. Robinson: 

via e-mail 

This is in reference to 716 West Fourth A venue LLC's (Second) Supplemental Responses 
to Alaska Building, lnc.'s First Requests for Production in Alaska Building, Inc., v. 716 West 
Fourth Avenue LLC, et al., Anchorage Superior Court Case No. 3AN- l 5-5969Cl (Second 
Supplement). There are 6 responses in the Second Supplement indicating there were no 
attachments to the e-mails and a 7th place where it was noted on the production cover page, but 
not in the Second Supplement. In each case, attachments were not requested; rather requested 
were documents referenced in the e-mails. Attached, please find copies of these e-mails, marked 
to show what was requested. Using the same numbers as in the Second Supplement these are 
briefly described below as well. 

8. Attachments to 8/19113 Pfeffer e-mail to Tim Lowe. 716-2074 & 2075-No 
attachments contained in email; 

What was requested were what looks like attachments to the August 19, 2013, at 6:23 e-mail 
from Mark Pfeffer to which the August 19, 2013 5:34 e-mail back from Tim Lowe to Mark 
Pfeffer responds. 

9. Updated numbers from Lowe 716-2103 -No attachments contained in email; 

What was requested were the updated numbers from Tim referred to in the e-mail. 

I 0. Documents sent to Tim Lowe. 716-2167 No attachments contained in email; 

What was requested was the information that the e-mail indicates was sent. 

11. September 11, 2013 version of Exhibit C. 716-2171 No attachments contained in 
email; 

What was requested was the September 11, 2013, version of Exhibit C, which was forwarded 
from Rep. Hawker's legislative e-mail account to his personal account and then forwarded to Mr. 
Pfeffer. 

12. Memo to dispute Varni Analysis referenced at 716-2173 No attachments contained 
in email; 

What was requested was "the memo that settles up the issues" relating to Ms. Vami's analysis 
that was contemplated in the e-mail. 

Exhibit 8, page 2of16 
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Jeffrey L. Robinson 
November 11, 2015 
Page 2 

25. Missing attachment to 9/17/13 Pfeffer to Lowe, Buller, Crouse. 716-2292. No 
attachments contained in email; 

What was requested was the "missing attachments." The e-mail references attachments of clean 
final versions of budget and lease calculation, but it does not appear they were attached. 

32. "model sent yesterday" referred to in 9/12113 Lowe to Buller 716-2367. 

What was requested was the model that had been sent the previous day. 

If you have any questions about what was and is being requested, please let me know. 

Also, my sense is that not all the attachments were produced, but I haven't had a chance 
to determine that yet. I am not waiving the right to production of such missing attachments, if 
any. 

Your cooperation will be appreciated. 

Sincerely, 

Enc. 
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From: 
Sent: 
To: 
Subject: 

Marie P1effer 
Monday, August 19, 2013 5:34 PM 
Timothy Lowe 
Re: List 

And my next week is oo picnic either. 

My first ever parent teacher conference on Tuesday 
Kids first day ofkindergarteo on Wednesday 
Bond bank board meeting in Barrow on Wednesday (conflict I That I am taking heat over) 
Vancouver Wa. On Friday.(RAC siuft) 

Given your stuff: Anniversary (36 years? Wow! Congrats!) and Mom moves to house (Wow!-2) I totally get the 
push back until the following week. 

Thanks for hearing with me and my stress level on this one. This stuff is not for the feint of heart. 

Talk to you in the morning. 

Sent from my iPad 

On Aug 19, 2013, at 5:25 PM, •nmotby Lowe" <tlowe@waronzot:com> wrote: 

Thanks 

TlDlothy Lowe, MAI. CRE. rnc:s 
Waromof Associates, Inc. 
9!19 North Scpulmlll Boulot'anl 
Sulfe'40 
El Sqvnda, CA 90245 
310.3%2. T144 T 
Jlo.nl. 7755 F 
310-'00.2933 M 
tlowe:'i'twernmotmm 
'"'w.wanam:or.com 

On Aug 19, 2013, at 6:23 PM, Mark Pfeffer wrote: 

(Qrjgjnal I~ with amendments) 
(PrOposed lease amendment) 

These look like they were 
attached to the previous e-mail 

~~~----4and were requested .. 
(f limi; !!.ml sp_e_c_s) 
Wltc letter Ji[o~l!~o-sal~fo-r_stan_'""'"d-al,....o_n_e.,--b...,uil""d"'"'in-g-at--=7'""th=--an-d=FJ 

716-002074 
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!ffeffer Calculati_on o( "valut!"J 
(Chevron Building costs with ,,_,,a-,d""""~u-st_m_e_n-ts-="-to_co_m_p_a-re-to_11_r_o~-o-s-ed"'"'. 
(Legislative council motions for oom:_o~l) 

More as I think of it. 

Sent from my iPad 

2 

716-002075 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Mike Buller <mbuller@ahfc.us> 
Friday, September 13, 2013 11:21 AM 
Marie Pfeffer 
Rep. Mike Hawker. Doc Crouse 
Re: Meeting tod ay1-

Sent from my IPad 

Requested the updated 
numbers 

On Sep 13, 2013, at 11:19 AM, "Mark Pfeffer" <MPfetter@ptefferDeyelopment.com> Wrote: 

>How about l:DOpmi I'll push my 2:00 back to 2:30 
> 
> Po we have what we need from Timi' 
> 
> Mark Pfeffer 
> 
> PFEFFER DEVELOPMENT, UC 
> 425 G Street, Suite 210 I Anchorage, Alaska 99S01 p 907 646 4644 
>f907.64&.4&ss I 
> 
>Cell Phone 
> 907 317 S030 
> 
> --o·rlglnal Message----
>From: Mike Buller [mallio;mbu!ler@ahfc.us! 
>sent: Frfday, September 13, 2013 11:18 AM 
>To: Rep. Mike Hawker 
> Cc: Mark Pfeffer; Poe Crouse 
>.Subject: Re: Meeting today?.; •. 
> 
> We'er available any time today at our offices. Just let me know when. 
> 
> Sent from my IPad 
> 
> On Sep 13, 2013, at 11:06 AM, "Rep. Mike Hawker" 
<Rep.Mlke.Hawker@akle&sov<maifto;Rep.Mjke.Hawker@akleg.gov» wrote: 
> 
> Would work for me. 
> 
> On Sep 13, 2013, at 11:00 AM, "Mark Pfeffer" . 
<MPfeffer@PfefferPevelopment.com<malltoiMPfeffer@PfefferDevelopment.com>> wrote: 
> 
> Hi Guys are we meeting today to discuss numbers and status? 
> 
> I have a 2:00 -2:4S pm meeting out In the AHFC neighborhood. So I could pretty easlly do It at AHFC (or downtown). I 
can also probably get my 2:00 meet to rriove time slot If needed. 
> 

1 

716-002103 
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> Mark Pfeffer 
> 
>PFEFFER DEVELOPMENT, LLC 
> 425 G Street, Suite 210 I Anchorage, Alaska 99501 p 907 646 4644 
> f 907.646.4655 I 
> 
>Cell Phone 
> 907 317 5030 
> 
> 
>The information transmitted in this email and anv attachments is intended onlv for the personal and confidential use 
of the Intended recipients. This message mav be or mav contain privileged and confldentlal communications. If vou as 
the reader are not the Intended recipient, you are herebv notified that you have received this communication in error 
and that any retention, review, use, dissemination, distribution or copying of this communication or the Information 
contained is strictly prohibited. The sender does not accept any responsibility for any loss, disruption or damage to your 
data or computer system that may occur while using data contained in, or transmitted with, this e-mail. If you have 
received this communication In error, please notify the sender immediately and delete the original message from your 
system. 

The information transmitted In this email and any attachments is intended only for the personal and confidential use of 
the intended recipients. This message may be or may contain privileged and confidential communications. If you as the 
reader are not the Intended recipient, you are hereby notified that you have received this communication in error and 
that any retention, review, use, dissemination, distribution or copying of this communication or the Information 
contained is strictly prohibited. The sender does not accept anv responsibility for anv loss, disruption or damage to your 
data or computer system that may occur while using data contained In, or transmitted with, this e-mail. If you have 
received this communication in error, please notify the sender immediately and delete the original message from your 
system. 

2 
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From: Mark Pfeffer 
Sent: 
To: 

Tuesday, September 10, 2013 lLilS AM 
Timothy Lowe; Mike Buller 

Cc: Doc Crouse 
Subject: RE: Request for Actual Cost Info - 909 9th 

1$~ntl ~ 'Requested what I 
_was sent . 

M~P{effu 

PFEFFER DEVELOPMENT, LLC 
4~5 G ~treet, Suite 210 I Anchorai:e. Alasl:?. 99501. 
p 907 646 4644 I t 907 .646.4655 I 

cell Phone 
8071115030 

From: Timothy Lowe rma111:p:t!gwe@waronzot.mm1 
Sent: Tuesday, September 10, 2013 9:56 AM 
To: Mike Buller 
Ca Mark Pfeffer, Doc Crouse 
Subject: Re: Request for Actual Cost Info - 909 9th 

Thank you, Mike. 

Tim Lowe 

Timothy Lowe, MAJ, CRE. PRJcs 
Waromor Associates, Inc. 
m Nord! Sepulveda BaakMlrd 
Salte 4411 
El Segundo, CA 902'45 
3111.312. 7744 T 
3111.3217755 F 
318.601l.29l3 M 
tlnru!@Jmrnnzptmm 
'""".waronzotcom 

On Sep 10, 2013, at 10:26 AM, Mike Buller wrote: 

That works for AHFC. Mark please woi'k directly with Tim. 

Sent :from my iPad 

1 

716-002167 
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On Sep IO, 2013, at 9:24 AM, "Mark Pfeffer" 
<MPfeffer@PfefferDeyelopment com<mailto:MPfeffer@PfefferDevelopmeot com» wrote: 

Doc/Mike 

If it works for you l 'd like to give the info direct to Tim to keep it out of the public realm. No problem with you 
looking at it and seeing he numbers id just rather not have it a public document. Does that work for you guys? 

Mark Pfeffer 

PFEFFER DEVELOPMENT, LLC 
425 G Street, Suite 210 I Anchorage, Alaska 99501 
p 907 646 4644 J £907.646.4655 I 

Cell Phone 
907 317 5030 

From: Timothy Lowe [mailto:tlowe@waroozofcom] 
Sent: Tuesday, September IO, 2013 8:56 AM 
To: Doc Crouse 
Cc: Mark Pfeffer; Mike Buller 
Subject: Request for Actual Cost Info - 909 9th 

Doc: 

With this email, I'm requesting - from Pfeffer Development, through AHFC, actual cost infonnation for the 909 
building, which I can then compare with information from the HMS cost estimate completed in 2010 for the 
Legislative Affairs Agency, in conjunction with their "look" at the building as an LIO alternative. I've included 
Mark Pfeffer in this email chain because Mark may feel that the information on the 909/Nana project is or 
should be treated as confidential, and not held in your files as part of this project. rd be happy to receive the 
information directly from Pfeffer Development, but want to make sure that AHFC is in the loop of this 
communication. 

Thanks very much; contact me with any comments or questions. 

Tim Lowe 

Timothy Lowe, MAI, CRE, FRICS 
Waronzof Associates, Inc. 
999 Nonh Sepulveda Boulevard 
Suite440 
El Segundo, CA 90245 
310.322.7744 T 
310.322.7755 F 
310.600.2933 M 
tlowe@waronzof.com<mailto:tlowe@waronz.ofcom> 
www warol\2'.0f.com<htto:/fwww.waronzof com> 

2 
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The infonnation transmitted in this email and any attachments is intended only for the personal and confidential 
use of the intended recipients. This message may be or may contain privileged and confidential 
communications. If you as the reader are not the intended recipient, you are hereby notified that you have 
received this communication in error and that any retention, review, use, dissemination, distribution or copying 
of this communication or the infonnation contained is strictly prohibited. The sender does not accept any 
responsibility for any loss, disruption or damage to your data or computer system that may occur while using 
data contained in, or transmitted with, this e-mail. If you have received this communication in error, please 
notify the sender immediately and delete the original message from your system 

3 
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From: 
Sent: 

Mark pfeffer Requested revised Exhibit C, which was 
Thursday, September 12• 2013 6:14 AM forward from Rep. Hawker's legislative 
Mark pfeffer To: 

Subject RRie!:"": rrel!)llV!·sS.:e!ddEExhil. illibiliitiC. ·-~"----!account to his gmail account and then to 
Pfeffer, to which this e-mail responds. 

Well that appears ta get the job done as far as the finding goes. 

BUT Jeez, I know Its too late now and there's no turning back but he justifies sole source procurement so niany times In 
this thing why not just do sole source and cut the deal everyone wants without being hamstrung by OB3a. 

Anyway Just grousing over the logic chain. 

One last thought. Do you want to add ta the last paragraph something along 

Looks like this box gets checked 

Sent from my IPad 

On Sep 12, 2013, at S:S6 AM, "Mike Hawker" <mh;iwkifr@scl net> wri>te: 

Enjoy the dayl Talk with you later. 

M 

Begin forwarded message: 

Fram: "Rep. Mike Hawker" <Rep,Mlke.Hawker@akles.sgy> 
Date: September 12, 2013, 5:55:08 AM AKDT 
To: Hawker Michael <rnhaw!ser@gd,net> 
Subject: Fwd: revised Exhibit C 

Begin forwarded message: 

From: LAA Legal <!AA.Legal@akles.gov> 
Date: September U, 2013, 2:51:15 PM AKDT 
To: "Rep. Mike Hawker" <Rep.Mlke.Hawker@ak!eg.ggy> 
Subject: revised Exhibit C 

Representative Hawker, 
Attached Is a revised version of Exhibit c. Our revisions make clear that 
modifications to the lease are being made to both add 7U West Fourth 
Avenue, and changes necessary ta accommodate renovations of the 
premises. Please make changes as you see fit. My suggestion is that 
this document remain an attomey-dlent work-product until you sign 
It. Let me know If you need more. 
Doug Gardner 

716-002171 

Exhibit 8, page 11 of 16 

001522



Legal Services Director 
Legislative Affairs Agency 

Sent by: 
MoryEl/en Duffy 
Special As.sls:tont 
LAA Lego/ Services 
907-465-6651 direct 
907-465-2029 /DK 
MorvEllen.Duffy@okleq.qov 

Wamlnil: This massage and any attachments ID It are confldendal. If you have recelW!d 
this messap In em>r, please notify the sender by eleeb'Dnlc mall and delete the 
message. If you are not the Intended n!dplen1 of this message, you are heraby noUfled 
that d1sc1os1ng. disseminating. or copying this messqe or any attachments lo It Is 
prohibited. Thank you. 

<13-087plm.doc> 

2 
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From: 
Sent: 
To: 

Mike Hawker <mhawker@gci.net> 
Thursday, August 08, 2013 5:01 PM 
Marie Pfeffer 

Subject: Re: Comments on Extension of Lease Amendment #3 

Yep.M 

On Aug 8, 2013, at 4:43 PM, Marlc Pfeffer <MPfeffer@PfefferPevi;lopment.com> wrote: 

Well. Here we go! 

I'll dig into this. Once rve identified All of the math errors and bad assum)J!ions ill get with Do. 
At AHFC and see if be agrees. if he does(they can ~Q.dJ.!.i.:.:e the memo that settles up the issues.l 

Jeeezl &. double Jeez! 

Sent from my iPhone 

Asked for this memo to 
dispute Pam Varni's analysis 

On Aug 8, 2013, at 2:27 PM, "Mike Hawker" <mh!!Wker@aci net> wrote: 

Begin forwarded message: 

From: "Rep. Mike Hawker" <Rep Mike Hawker@ak!eg gov> 
Date: August 8, 2013, 2:22:05 PM AKDT 
To: Hawker Michael <mbawker@sci net> 
Subject: Fwd: Comments on E:ltension of Lease Amendment 
#3 

Begin forwarded message: 

From: "Pamela Vami" <Pamela Yarni@akleg goy> 
To: "Rep. Mike HaWker" 
<Rep Mike Hawker@aJc!eg ggy> 
Cc: "Juli Lucky" <Juli Lucky@akJeg.gov> 
Subject: Comments on Extension of Lease 
Amendment #3 

Dear Mike - as you requested, attached are my 
comments on the Extension of Lease and Lease 
Amendment No. 3 with some additional 
documentation. 

You might 0·01 want to change anything but I 

716-002173 
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wanted to show you some comparisons and some of 
my concerns. 

Pam 

Pam Varni, Executive Director 
Legislative Affairs Agency 
State Capitol, Room 3 
Juneau., AK 99801-II82 
Main line (907) 465-3800 
Direct line (907) 465-6622 
Cell phone (907) 209-1942 

<Extension of Lease Comments.docx> 

<Research Report - I pg comparison.pelf.> 

<Chart of Executive Branch Anchorage Leases.pdf> 

2 
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From: 
Sent: 
To: 
Cc 
Subject: 

Mark Pfeffer 
Tuesday, September 17, 2013 5:04 PM 
Timothy Lowe; Mike Buller; Doc Crouse 
ncedergr@ahfc.us 
Clean version of final budget adn lease calculation. 

Gentlemen, Asked for the 

l,c\ttached are clean finalJ!.erslQOs_of_b..!!_i;!get and leas~ calculatlon,)~....:_::.--"1missing 
attachments 

The new lease rate of $247,756 assumes 

• NNN, 
• an escalator and 
• that the Tenant pays $7,500,000 (vs. $7,685,0DO.) 

I trust that Tlm wlll do the same math that generated the •level Rent9 rate burdened with "lessor obllgattonS- and that 
would be the number Inserted into the lease. The $7,500,000 In the lease can remain the same. 

ALSO NOTE paragraph 1.1 d) will need some wordsmlthlng to remove the escalation language lfwe go with the flat rate. 
I assume Nola wlll cover this. 

All of the above work for everyone? Besides the LLC documents Is there a ball In my court? 

Thanks Everyone 

Man:.. Pfeffer 

PFEFFER DEVELOPMENT, LLC 
425 G Sueet, Suite 210 I Anchorage, Alaska 99501 
p 907 646 4644 I t 907.6-l6.~655 I 

Cell Phone 
to7 317 SOJO 

716-002292 
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• 

From: 
Sent 
To: 

Mark ?feffer 
Tuesday, September 17. 2013 8:03 AM 
Bob Acree 

Subject Fwd: LIO Building - Appraisal Status 

Sent from my iPad 

Begin forwarded message: 

From: Timothy Lowe <tlowe@waronzpf com> 
Date: September 17, 2013, 7:58:20 AM AKDT 
To: Mike Buller <mbu!!er@ahfc us> 
Cc: Doc Crouse <dcrouse@ahfc.us>, Mark Pfeffer <MPfeffer@Pfe!ferDevelopment com> 

Subject: LIO Building· Appraisal Status Asked for this model that had been 

Mike: sent the day before. 

It is Tuesday morning, just before 9 am. to work on the report but it is not done 
yet. I have two meetings mid-day that l must atterid, b will otherwise be working on the 
report. No 5U1J1rises, just grinding away. (Consistent with my up!lated model sent yesterdayj the 
market rent conclusion - no tenant imp~vements included (tenant funds them), remains at 
SJ,6122,000 per year, or $301,000 per month. This includes underlying NNN rent at 
$289,012/month and "service obli.sl!-tions of the landlord at $11,967 per month. 

I will keep you posted. Call with questions or comments. 

Tim Lowe 

Timothy Lowe, MAJ, au:. FRJc:s 
Waronzor Associates, Inc. 
!199 North Sepalvcda Bouk:1"Dnl Suite 440 
El Segundo, CA 90245 
318.322. 7744 T 
31o.J22. 7755 F 
llo.<.00.2933 M 
llowe.'i'm.·amnzuf.com 
'""".waronzof.com 
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.. , 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

' ' ' • . ·~ ! ' ·~·· ' I 

?{1 I.. .... ' .. .' .' ' -~ 
--1()/.'011 . ·-·: 

510 L Street, Suite 500 
. . / 6 F'~··,· r. ; .. ' 

·. 'r'· Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

. -· : ·. I 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-l 5-05969CI 

----. 
'· ;..· 

LEGISLATIVE AFFAIRS AGENCY'S REPLY BRIEF IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

LEGISLATIVE AFFAIRS AGENCY'S REPLY ISO MOTION FOR SUMMARY JUDGMENT (LA CHES) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-l 5-05969CI 
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Summary judgment is appropriate here. ABI does not dispute any of the facts 

identified in LAA's motion for summary judgment. 1 ABI concedes that it waited more 

than 17 months after it concluded the LIO lease was allegedly contrary to AS 36.30.083 

before filing suit. ABI also concedes that it waited until after LAA and 716 West spent 

tens of millions of dollars on the renovation of the LIO building - indeed, until after the 

renovation was basically complete and the building was reopened for public business -

before it first alerted LAA of any concerns with the LIO lease. With no material facts in 

dispute, these concessions compel a conclusion that ABI's complaint should be dismissed 

under the doctrine of )aches because it delayed bringing any claim for an unreasonable 

amount of time and both LAA and 716 West were unduly harmed by that delay. 

Unable to dispute any of the material facts, ABI makes three dubious arguments in 

an effort to salvage its claim. LAA addresses each in turn. 

I. ABl'S DELAY WAS UNREASONABLE. 

ABI does not dispute that it delayed bringing any claim about the LIO lease until 

more than 15 months after construction began in earnest on the renovation project. ABI 

also does not dispute that it had no indication, once construction began on the renovation 

project in December 2013, that LAA would voluntarily reverse course and declare the 

LIO lease void due to any supposed inconsistency with the State Procurement Code. ABI 

nevertheless waited until late March 2015 to file suit challenging the legality of the LIO 

lease. This delay was patently unreasonable. 

1 LAA uses the same abbreviations from its opening brief. 

LEGISLATIVE AFFAIRS AGENCY'S REPLY ISO MOTION FOR SUMMARY JUDGMENT (LACHES) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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-
ABI complains that the "extremely short time frame" between the project 

announcement and the anticipated start of demolition work "made suing to stop it not 

feasible."2 ABI's operative complaint contains only ten numbered paragraphs and a 

prayer for relief, spanning a mere three pages.3 There is no evidence in the record as to 

why it was infeasible for ABI to draft and file a three-page complaint in the two months 

before construction began or immediately thereafter. In any event, City and Borough of 

Juneau v. Breck forecloses this argument.4 In that case, Ms. Breck first became aware of 

possible procurement code violations in March 1984 and the construction began in May -

two months Iater.5 Here, ABI believed that the LIO lease was inconsistent with the State 

Procurement Code when the project was first announced in October 2013. Construction 

began two months later, in December - just as in Breck.6 The Alaska Supreme Court had 

no difficulty finding that the doctrine of laches applied in Breck when Ms. Breck had two 

months to bring suit before construction began yet she unreasonably delayed filing for an 

additional three months.7 ABI similarly had two months to bring suit before construction 

began yet it unreasonably delayed bringing suit for an additional fifteen months. ABI 

makes no attempt to distinguish Breck. 

2 Opposition to Defendant Legislative Affairs Agency's Motion for Summary Judgment 
Under the Laches Doctrine ("Opp.") at 5. 

3 See Second Amended Complaint (filed Aug. 25, 2015). 
4 706 P.2d 313 (Alaska 1985). 
5 Id. at 314. 
6 While demolition was originally anticipated to start in mid-November 2013, 

construction actually began in roughly early December 2013, as Mr. Gottstein testified. See Exh. 
B to Legislative Affairs Agency's Memorandum in Support of Motion for Summary Judgment 
Under the Laches Doctrine ("LAA Mem. ") at 44: 11-14. 

7 See Breck, 706 P .2d at 315-16. 
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-
ABI argues that its 15-month delay in bringing suit should nevertheless be excused 

because ABI was concerned that 716 West might cause retaliatory damage to the Alaska 

Building if ABI brought a legal challenge and failed. 8 While ABI colorfully claims that 

716 West "threatened" to cut off the gas to the Alaska Building prior to construction or to 

remove a part of the shared wall during construction,9 a close reading reveals that there is 

no causal link between any construction options considered by 716 West and ABI's 

concerns about the project's legality, which ABI expressed to 716 West's lawyer in 

October 2013 when the project was first announced. 10 Instead, these so-called "threats" 

were merely options that 716 West considered regarding how to handle the construction 

that were resolved amicably. ABI alleges no specific facts to suggest that these 

construction choices were or could have been related to ABI's concerns with the legality 

of the project. Indeed, ABI's president testified that no one ever threatened any 

retaliatory damage to the Alaska Building for any reason. 11 He also confirmed that 716 

West's lead counsel, Don McClintock, never suggested that ABI might be subject to 

some sort of retaliatory damage if it continued to express its concerns with the project. 12 

ABl's subjective - and completely unfounded - suspicion about potential 

retaliatory damage does not render its 15-month delay in bringing suit "reasonable." 

There is no evidence to suggest that 716 West would have retaliated against ABI for 

8 See Opp. at 3-5. 
9 See id. at 3, 5. 
10 LAA Mem. at 3. 
11 See Exh. I to Opp. at 11(page141:15-24). 
12 See id. at 11-12 (pages 141:25-142:4). 
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-
bringing a legal challenge. ABI's professed concern is all the more perplexing and 

unreasonable because, as the Court is aware, ABI was fully indemnified for any negligent 

damage caused by the construction. 13 716 West therefore had every incentive to avoid 

damaging the Alaska Building during the construction, independent of any complaint 

ABI may have filed concerning the lease. ABI's baseless subjective worries are not 

grounded in any specific facts arising from admissible evidence that could show a 

genuine issue of material fact sufficient to defeat LAA's motion for summary judgment. 14 

Even assuming that ABI genuinely worried about potential retaliatory damage, despite 

the undisputed evidence that no one ever threatened any such damage and that ABI was 

indemnified for any negligent damage, that does not render ABI's 15 month delay in 

bringing its claim reasonable. 

II. ABl'S UNREASONABLE DELAY PREJUDICED LAA AND 716 WEST. 

The Alaska Supreme Court has held that "[t]he prejudice aspect of the defense of 

!aches applies primarily where money or valuable services will be wasted as a result of 

13 See Complaint iJ 6 (filed March 31, 2015) (quoting the Access, Indemnity, and 
Insurance Agreement that was entered into between ABI and 716 West: "The contractor 
employed by 716 to complete the Project ... shall defend, indemnify and hold harmless [ABI] 
from and against all claims, damages, losses and expenses including interest, costs and attorneys' 
fees arising out of or resulting from the performance of any work on the ABI Property or on the 
Party Wall .... "). 

14 See, e.g., Ko/lander v. Ko/lander, 322 P.3d 897, 904 (Alaska 2014) (affirming 
application of !aches doctrine despite appellee' s claim that was "as diligent in pursuing a remedy 
as a reasonable soul could be, especially one so rattled by the prospect of litigation"); see also 
Breck, 706 P.2d at 316 (applying the !aches doctrine despite the trial court's finding that the 
plaintiff "did the best she could in the circumstances" because she lacked sufficient resources to 
bring suit earlier). 
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the unreasonable delay, assuming the suit to be ultimately successful."15 LAA showed in 

its opening brief that AB I's unreasonable delay in bringing this action resulted in LAA 

spending $7.5 million in tenant improvements for the LIO project. If ABI's suit is 

successful, ABI's lease will be, in effect, voided, 16 and that $7.5 million will have been 

wasted. ABI does not dispute this loss, but cavalierly argues that LAA will nevertheless 

not be prejudiced because it suggests the Court could make LAA whole through various 

damages remedies. ABI's argument misses the mark. 

ABI strains to find unprecedented ways in which the Court could impose "other 

potential remedies that make the Legislative Affairs Agency whole" if ABI's claim 

succeeds. 17 ABI thus acknowledges that LAA would suffer a loss and would need to be 

"made whole." ABI claims that the loss of$7.5 million in tenant improvements could be 

reimbursed to LAA through a "credit for future rent" from 716 West. 18 If the lease is 

voided, however, the landlord-tenant relationship would be terminated. There is no 

guarantee that either LAA or 716 West would be willing or able to proceed with a new 

lease under some different and unknown terms. It would then be impossible for LAA to 

be made whole through any "credits" for future rent. Not surprisingly, ABI offers no 

legal support whatsoever for its labored financial shuffling. 

15 Bibo v. Jeffrey's Restaurant, 770 P.2d 290, 293 (Alaska 1989). 
16 See infra Section III. 
17 Opp. at 6. 
18 Id. at 7. 
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-
Ultimately, ABI's argument proves too much. ABI argues that voiding the lease 

would "not necessarily result in a monetary loss" and thereby prejudice for LAA because 

the Court could award some damages or other relief that would compensate LAA for its 

loss. 19 The problem with this conceptual approach is self-evident: Under ABI's theory, 

there can never be "prejudice" if the Court always has the ability to "make whole" any 

defendant who has been harmed by a late-filed suit. Money can never be "wasted" (and 

result in "prejudice" for purposes of the !aches doctrine) because the Court could simply 

award sufficient damages to offset any waste; the !aches doctrine would be neutered. But 

that is not the law. When a late-filed suit would potentially result in millions of wasted 

funds - as with the construction procurement in Breck, and here - that constitutes 

"prejudice. "20 

ABI also makes a four-sentence argument - again, with no legal support - that 

LAA would not be prejudiced if the Court in effect voided the LIO lease because LAA 

allegedly should be paying less under AS 36.30.083(a).21 ABI appears to argue that the 

would-be $7.5 million in wasted funds for tenant improvements should be ignored 

because LAA is purportedly being charged too much, and LAA would allegedly enjoy a 

net cost-savings if the lease was voided. An identical argument was made and rejected in 

Breck. In that case, Ms. Breck argued that "rebidding in the proper manner will result in 

19 See id. 
20 See Breck, 706 P .2d at 316-17. 
21 See Opp. at 7. 

LEGISLATIVE AFFAIRS AGENCY'S REPLY ISO MOTION FOR SUMMARY JUDGMENT (LACHES) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CJ 
Page 6 

80539304.2 0081622-00003 001534



a substantial savings for the City and Borough."22 The Alaska Supreme Court rejected 

Ms. Breck's argument concerning supposed net savings, noting that the defendant's 

evidence showing $1.5 to $2 million in additional costs was not contested by Ms. 

Breck.23 Likewise, ABI does not contest that LAA will suffer a loss of $7.5 million of 

wasted tenant improvements if the lease is voided but merely offers far-flung 

hypotheticals with no factual support to offset that guaranteed loss. ABI simply believes 

there is a chance that voiding the lease would result in "savings" because of its 

understanding of market rents.24 But the affidavit cited by ABI does not demonstrate that 

there is any alternative space available for LAA to use at ABI's preferred rates (let alone 

any space that meets LAA's requirements). Even if Mr. Norene's estimates of the fair 

market rents were accurate, which they are not, ABI has not identified any tangible 

savings that LAA would enjoy if the lease was voided. ABI simply assumes, with no 

factual support, that some unknown landlord would provide some unknown space in 

some unknown location at the rents identified by Mr. Norene. ABI has not identified any 

actual concrete savings that LAA would receive if the lease was voided, much less any 

savings that would offset the guaranteed loss of $7 .5 million in wasted tenant 

improvements for the LIO building. LAA would be prejudiced if ABI's lawsuit is 

successful. 

22 Breck, 706 P.2d at 316 n.15. 
23 See id. 
24 See Opp. at 7. 
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III. THE LACHES DOCTRINE APPLIES TO ARI'S DECLARATORY 
JUDGMENT CLAIM. 

ABI asks this Court to declare that the LIO lease is "illegal, null and void"25 
- or 

at the very least declare that the lease is "illegal."26 ABI asserts that this declaration 

would cause no prejudice to LAA and therefore the ]aches doctrine does not apply.27 

Oddly, ABI appears to concede that declaratory relief that the LIO lease is null and void 

is "perhaps" akin to injunctive relief and would prejudice LAA. 28 This much seems 

undeniable, since LAA would have no right to remain in the building under a null and 

voided lease and would therefore be forced to abandon $7.5 million in tenant 

improvements that it already paid for in the building. 

Despite this, ABI suggests that a judgment "that just declares the lease illegal" 

would not cause any harm or prejudice to LAA.29 ABI offers no factual or legal support 

for its contention attempting to distinguish a declaration of "null and void" from 

"illegal."30 ABI's requested relief is conjunctive, not disjunctive, as it seeks a declaratory 

judgment that the LIO lease is "illegal, null and void."31 ABI's acknowledgment that a 

declaratory judgment rendering the LIO lease null and void is "akin to injunctive relief'' 

25 Second Amended Complaint, Prayer A. 
26 0 pp. at 8. 
27 See id. at 7-8. It is clear that the (aches doctrine applies to claims for declaratory relief. 

See Breck v. Ulmer, 745 P.2d 66, 68 (Alaska 1987) (noting that Ms. Breck's request for 
declaratory relief was barred by the doctrine oflaches ). Ms. Breck had sought a declaration that 
the contract for a construction project was illegal and void because it violated procurement rules 
requirin~ competitive bidding. See Breck, 706 P.2d at 313. 

2 See Opp. at 8. 
29 Id. 
30 See id. 
31 Second Amended Complaint, Prayer A (emphasis added). 
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effectively confinns that the !aches doctrine should apply here. In any event, ABI's 

belated effort to focus just on the alleged illegality of the lease fares no better. A contract 

that is illegal because it is directly contrary to a statute is unenforceable.32 Accordingly, 

if the LIO lease was declared to be illegal then LAA would be prejudiced because it 

would be unable to enforce its rights to remain as a tenant in a building where it had paid 

for $7.5 million in tenant improvements. 

ABl's musings about some hypothetical and unarticulated relief to offset the 

guaranteed prejudice that would result from a declaratory judgment that the LIO lease is 

contrary to AS 36.30.083 are wholly lacking. ABI does not cite a single case in support 

of its theory.33 As confinned by the affidavit of Jessica Geary, LAA's Finance Manager, 

LAA will suffer a loss of$7.5 million in abandoned tenant improvements ifthe LIO lease 

is detennined to be void and unenforceable. ABI has presented zero evidence, or even 

credible argument, that LAA will not sustain that loss. This constitutes precisely the type 

of prejudice that the !aches doctrine is intended to protect against. 

32 See, e.g., Pavone v. Pavone, 860 P.2d 1228, 1231(Alaska1993) ("We have no power, 
either in law or in equity, to enforce an agreement which directly contravenes a legislative 
enactment."); see id. at 1232 (finding that an agreement was unenforceable because it directly 
contravened a statute); Jimerson v. Tetlin Native Corp., 144 P.3d 470, 472-74 (Alaska 2006); see 
also Leisnoi, Inc. v. Merdes & Merdes, P.C., 379 P.3d 879, 888-89 (Alaska 2013). 

33 Opp. at 9. 
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IV. CONCLUSION 

LAA's motion for summary judgment should be granted because there are no 

material facts in dispute and the laches doctrine applies to the undisputed facts. 34 The 

undisputed facts are that ABI knew about the alleged violation of the statute by October 

2013; ABI knew that the project was not going to stop as of December 2013 but took no 

action for IS months; LAA spent $7.5 million on tenant improvements (and 716 West 

spent tens of millions renovating the building) in the interim; and LAA stands to lose its . 

$7 .5 million investment if the lease is now voided. ABI argues that its delay was 

"reasonable" because it purportedly believed there would be retaliation against the 

building if ABI sued to stop the construction. In order to rule on this motion for 

summary judgment, the Court does not need to address whether ABI really believed that 

there would be retaliation. The Court may decide, based on the undisputed facts, that the 

application of laches is warranted because ABI unreasonably delayed bringing its claim, 

LAA was prejudiced by this delay, and ABI's excuse for not bringing suit earlier was 

unreasonable in light of the facts that no one ever threatened any retaliatory damage to 

the building and ABI had an indemnification agreement in hand for any such damage. 

For the foregoing reasons, Legislative Affairs Agency's motion should be granted 

and Plaintiffs lawsuit should be dismissed with prejudice. 

34 See Nat 'I Ass 'n of Gov 't Employees v. City Pub. Serv. Bd. of San Antonio, Texas, 40 
F.3d 698, 707 (5th Cir. 1994) ("[T]o the extent that the facts relevant to !aches are undisputed on 
summary judgment, the abuse of discretion standard applies. Put another way, as long as the 
district court applies the correct legal standard on summary judgment and does not" resolve 
disputed issues of material fact against the nonmovant, its determination of whether the 
undisputed facts warrant an application of !aches is reviewed for abuse of discretion."). 
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ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 11 
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• 
ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OPPOSITION TO MOTION FOR PROTECTIVE ORDER 

Plaintiff Alaska Building, Inc., opposes the Motion for Protective Order filed by 

defendant 716 West Fourth Avenue LLC (716 LLC). 

A. The Motion for Protective Order is Defective 

Civil Rule 26(c) requires that a motion for a protective order be "accompanied by a 

certification that the movant has in good faith conferred or attempted to confer with other 

affected parties in an effort to resolve the dispute without court action." 716 LLC did not 

comply with this requirement in spite of Alaska Building, Inc., inviting it to do so. In fact, 

on September 24, 2015, counsel wrote to counsel for 716 LLC with respect to 716 LLC 

withholding material on the ground it was confidential or proprietary that, "The proper 

procedure is to first try to negotiate a protective order under Civil Rule 26(c), and failing 

that, to move for an appropriate protective order." Exhibit 1, page 1. 716 LLC, declined 

this invitation to negotiate a protective order and never conferred with counsel for Alaska 
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• 
Building, Inc., about a protective order. 716 LLC's Motion for Protective Order thus does 

not include the required accompanying certification and by all rights should be denied on 

that basis. 

However, Alaska Building, Inc., believes, as it stated at footnote 4 of its 

Memorandum in Support of Motion to Compel Responses to Plaintiffs First Requests for 

Production to 716 West Fourth Avenue LLC (Motion to Compel) that "a protective order 

is probably appropriate with respect to personal financial information." In addition, 

Alaska Building, Inc., addresses the merits so the parties can just move on and discovery 

proceed without further delays by 716 LLC. A proposed discovery order is filed 

contemporaneously herewith that protects personal financial information and allows 716 

LLC the opportunity to make the required particularized showing of good cause that is 

required for a protective order. 

B. 716 LLC's Complaint About Public Dissemination Is Misplaced 

First, though, Alaska Building addresses the erroneous charge that Alaska Building, 

Inc., acted improperly to make discovery publicly available since the Motion for Protective 

Order was explicitly prompted by the public dissemination of material provided by 716 

LLC in discovery .. 716 LLC asserts it is improper to publicly disseminate discovery 

materials, but the Motion for Protective Order is devoid of any authority other than the 

inapposite case of McCormick v. Chippeway, Inc., 330 P.3d 345 (Alaska 2014). However, 

it is clear that absent a valid protective order, parties to litigation have a constitutionally 

protected right to disseminate materials obtained during discovery as they see fit. Public 

Citizen v. Liggett Group, Inc., 858 F.2d 775, 780 (1st Cir. 1988); Oklahoma Hosp. Ass'n v. 

Opposition to Motion for 
Protective Order Page 2 o/6 
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Oklahoma Pub. Co., 748 F.2d 1421, 1424 (10th Cir.1984), cert. denied, 473 U.S. 905, 105 

S.Ct. 3528 (1985). Jepson, Inc. v. Makita Elec. Works, Ltd., 30 F.3d 854, 858 (3rd Cir. 

1994), similarly held that absent a protective order, parties to a law suit may disseminate 

materials obtained during discovery as they see fit. In Estate of Frankl v. Goodyear Tire 

and Rubber Co., 853 A.2d 880, n5 (N.J. 2004), the New Jersey Supreme Court noted that 

absent a protective order, parties may voluntarily disclose discovery documents. 

Alaska Building, Inc., did not abuse the discovery process; 716 LLC simply did not 

take the well-established step of seeking a protective order to prevent disclosure, despite 

being invited to do so. 

C. 716 Has Made No Showing of Good Cause 

Under Civil Rule 26(c), the moving party must show good cause for a protective 

order. 716 LLC has made no showing at all. Counsel did not find any Alaska Cases 

interpreting Civil Rule 26(c)'s good cause requirement, so it will cite cases interpreting the 

similar Federal Rule. 

716 LLC is requesting what is known as a "blanket" protective order, applying to all 

discovery. San Jose Mercury News, Inc. v. U.S. Dist. Court, District of Northern 

California, 187 F.3d 1096, 1103 (9th Cir. 1999) discusses the inherently infirm nature of 

such a protective order as follows: 

It is well-established that the fruits of pretrial discovery are, in the absence of a 
court order to the contrary, presumptively public. Rule 26(c) authorizes a district 
court to override this presumption where "good cause" is shown. 

In the instant case, the district court entered a blanket stipulated protective 
order pursuant to Rule 26(c). Such blanket orders are inherently subject to challenge 

Opposition to Motion for 
Protective Order Page 3 o/6 
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and modification, as the party resisting disclosure generally has not made a 
particularized showing of good cause with respect to any individual document. 

(Citations omitted.) 

San Jose Mercury mentions the requirement that there be a particularized showing 

of good cause for protection of each document. This was explicitly stated a few years 

later in Foltz v. State Farm Mut. Auto. Ins. Co., 331 F.3d 1122, 1130 (9th Cir 2003): 

Any such [Rule 26(c) protective] order, however, requires that the court's 
determination "identify and discuss the factors it considered in its 'good cause' 
examination to allow appellate review of the exercise of its discretion." Phillips v. 
Gen. Motors, 307 F.3d 1206, 1212 (9th Cir.2002). 

A party asserting good cause bears the burden, for each particular document 
it seeks to protect, of showing that specific prejudice or harm will result if no 
protective order is granted. Id. at 1210-11 (citing San Jose Mercury News, 187 F .3d 
at 1102); see also Beckman, 966 F.2d at 476 ("[B]road allegations of harm, 
unsubstantiated by specific examples or articulated reasoning, do not satisfy the 
Rule 26(c) test.") (quoting Cipollone v. Liggett Group, Inc., 785 F.2d 1108, 1121 
(3d Cir.1986) (internal quotation marks omitted)); Deford v. Schmid Prods. Co., 
120 F.R.D. 648, 653 (D.Md.1987) (requiring party requesting a protective order to 
provide "specific demonstrations of fact, supported where possible by affidavits and 
concrete examples, rather than broad, conclusory allegations of potential harm"). 

To the same effect is Pansy v. Borough of Stroudsburg, 23 F.3d 772. 786-787 (3rd Cir. 

1994): 

"Good cause is established on a showing that disclosure will work a clearly 
defined and serious injury to the party seeking closure. The injury must be shown 
with specificity." Publicker Indus., Inc. v. Cohen, 733 F .2d 1059, l 071 (3d 
Cir.1984). "Broad allegations of harm, unsubstantiated by specific examples or 
articulated reasoning," do not support a good cause showing. Cipollone v. Liggett 
Group, Inc., 785 F.2d 1108, 1121 (3d Cir.1986), cert. denied, 484 U.S. 976, 108 
S.Ct. 487, 98 L.Ed.2d 485 ( 1987). The burden of justifying the confidentiality of 
each and every document sought to be covered by a protective order remains on the 
party seeking the order. Id. at 1122. 

(footnote omitted.) 

Opposition to Motion for 
Protective Order Page 4 o/6 
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Civil Rule 26( c) allows protective orders to be issued when good cause has been 

shown to protect against embarrassment, but this is a high bar: 

[B]ecause release of information not intended by the writer to be for public 
consumption will almost always have some tendency to embarrass, an applicant for 
a protective order whose chief concern is embarrassment must demonstrate that the 
embarrassment will be particularly serious. As embarrassment is usually thought of 
as a nonmonetizable harm to individuals, it may be especially difficult for a 
business enterprise, whose primary measure of well-being is presumably 
monetizable, to argue for a protective order on this ground. Cf. Joy v. North, supra 
(a protective order will not issue upon the broad allegation that disclosure will result 
in injury to reputation); to succeed, a business will have to show with some 
specificity that the embarrassment resulting from dissemination of the information 
would cause a significant harm to its competitive and financial position. 

Cipollone v. Liggett Group, Inc., 785 F.2d 1108, 1121 (3rd Cir. 1986). 

The extent to which there is a First Amendment component restricting the scope of 

protective orders is discussed in Anderson v. Cryovac, Inc., 805 F .2d l, 6-7 (1st Cir. 1986). 

This is particularly germane here because of the intense public interest in this case. 

Filed contemporaneously herewith is a proposed discovery order which Alaska 

Building, Inc., believes adequately protects confidential material and ensures that 

protection is afforded only to material so entitled 

D. Alaska Building, Inc., Should Not Bear the Cost of 716 
LLC's Redactions 

716 LLC alternatively requests that Alaska Building, Inc., be forced to bear the 

costs of redacting documents. This is not proper. If 716 LLC wants to protect certain 

information through redactions it should bear its own costs in doing so. Alaska Building, 

Inc., is not waiving the right to assert such redactions are improper. 

Opposition to Motion for 
Protective Order Page 5 o/6 
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E. Conclusion 

For the foregoing reasons, 716 LLC's Motion for Protective Order should be 

DENIED without prejudice to seek protection of documents pursuant to the proposed 

discovery order filed contemporaneously herewith. 

Dated November 10, 2015. 

B. Gottstein, ABA # 7811100 
y for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and the accompanying 
proposed discovery order to Kevin M. Cuddy and Jeffrey W. inson/Eva R. Gardner. 

Dated November 10, 2015. 

Opposition to Motion for 
Protective Order Page 6 o/6 
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Jeffrey L. Robinson 
Ashburn & Mason 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Law offices of 
JAMES B. GOTTSTEIN 

406 G STREET. SUITE 206 
ANCHORAGE, ALASKA 9950 I 

(907) 274·7686 
TELECOPIER I~) 27M-49J 

September 24, 2015 

Re: 716 LLC's Responses to Alaska Building, Inc's First 
Requests for Production; Alaska Building, Inc .. v. 716 West 
Fourth Avenue LLC, et al., Anchorage Superior Court Case 
No. 3AN-15-5969CI 

Dear Mr. Robinson: 

This is an attempt under Civil Rules 34(b) and 37(d) to resolve without court action your 
failure to provide certain requested documents under Civil Rule 34 in response to Plaintiff's First 
Requests for Production to 716 West Fourth Avenue LLC (Production Requests). 

You have objected to producing documents on the following grounds: 

I. They are confidential and/or proprietary. 
2. They are protected by the attorney client privilege, work product doctrine. 
3. They are not relevant and not reasonably calculated to lead to the discovery of 

admissible evidence. 

First, that documents are confidential and/or proprietary is no justification for ----withholding them. Lockwoodv. Geico, 323 P.3d 691, 699-700 (Alaska 2014)~The proper 
(R~J.l!'e i~ to ~ !n'. tog~gQ.Qat~~ a 11rotective order under Civil Rule 26(~), and failing that, to 
fmove for an apRroRriate Rrotective order.) Id. 

Second, Civil Rule 26(b)(5), expressly requires you to provide sufficient information 
with respect to documents withheld on privilege grounds to enable the plaintiff to challenge any 
claims of privilege: 1 

(5) Claims of Privilege or Protection of Trial Preparation Materials. When a 
party withholds information otherwise discoverable under these rules by claiming 
that it is privileged or subject to protection as trial preparation material, the party 
shall make the claim expressly and shall describe the nature of the documents, 
communications, or things not produced or disclosed in a manner that, without 
revealing information itself privileged or protected, will enable other parties to 
assess the applicability of the privilege or protection. 

Third, your relevance objection is misplaced. As the Alaska Supreme Court reiterated in 
Lockwood, 323 P.3d at 699, the "relevancy standard is to be broadly construed at the discovery 
stage.• In fact, in light of my previously informing you of the relevance of716 LLC's financial 
information, it is disingenuous at best to claim lack of relevance. I have spoken with you in 
person about its relevance as well as written you. See, attached e-mails. In a nutshell, it is 

I See, lee v. State, 141P3d.232, nl of Appendix, adopted by reference, 141P.3d.351. 

Exhibit 1, page 1 of 2 
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Jeffrey L. Robinson 
September 24, 2015 
Page 2 

probable to highly probable that at least Mr. Pfeffer is sucking out all funds in excess of that 
needed to operate the building, which will leave 716 LLC even more unable to pay any award. 
As you know, my client believes excess payment to 716 LLC is accumulating at over $175,000 
per month. You can expect a motion for a preliminary injunction to sequester funds along the 
lines of the attached e-mails. 

The relevance of the Operating Agreement also goes to the ability to pay back 
overpayments as well as whether 716 LLC is essentially a completely different entity other than 
having the same name. Publicly available documents show that Mr. Pfeffer is now the Manager, 
apparently in sole control. This is relevant to whether the contract between the Legislative 
Affairs Agency and 716 LLC is an extension. It is also possible Mr. Pfeffer has agreed to 
indemnify Mr. Acree for any costs associated with the agreement being illegal under AS 
36.30.083(a). 

You also objected to producing documents related to the LIO Lease complying with the 
requirement in AS 36.30.083(a) that it extend a real property lease (Request for Production No. 
6) on the grounds that these documents "would be in the possession of the Legislative Affairs 
Agency," and related assertions. If your client has no such documents in its possession, it 
should just respond thusly. If, if does have such documents in its possession, it is required to 
produce them. 

You also objected to providing documents relating to payments by the Legislative Affairs 
Agency for what is called renovations (Request for Production No. 8), on the grounds that (a) it 
is duplicative of requests made to Pfeffer Development LLC (Pfeffer Development), and (b) they 
relate to business activities of third parties not named in Count One. Neither of these objections 
are well taken, even leaving aside that Pfeffer Development is no longer in the case and has 
refused to respond to the requests for production served on it for that reason. 

It is my hope that your client will comply with its discovery obligations as outlined 
herein without court action. I will also call to confer about this in an attempt to resolve this. 

cc: via e-mail 

Enc. 

Exhibit 1, page 2 of 2 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

'•(//, 

THIRD JUDICIAL DISTRICT AT ANCHORAGE · . 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 
______________ ) 

¥l-'~ 

·. 
_ .. ' 

Case No.: 3AN- l 5-05969 CI 

·. 

. ·. :'·._ 

·' 

:. 

. -
I . ~: 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND FILING DEADLINE FOR 716 TO FILE REPLY TO 
PLAINTIFF'S OPPOSITION TO DEFENDANT LEGISLATIVE AFFAIRS 

AGENCY'S MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES 
DOCTRINE 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

l. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Filing Deadline for 716 to file a Reply to Plaintiffs Opposition to Defendant 

Legislative Affairs Agency's Motion for Summary Judgment Under the Laches 

Doctrine. I have personal knowledge of all facts described herein. 

(I 0708-101-00301932; I) Page I of3 
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2. The deadline to reply to Plaintiffs opposition is 11117/2015. Plaintiff has 

agreed to allow Defendant to file a reply by November 20, 2015. This matter was 

discussed, and agreed to, by parties' counsel in an email dated November 6, 2015. 

Counsel for 716 will be out of state from 11/3-11/9 and has numerous other matters to 

attend to immediately prior to departure and upon return. 

3. 716 agreed to extend to Mr. Gottstein additional time to reply to other 

motions should he need more time. 

4. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

Jeffrey WORobinson 

SUBSCRIBED AND SWORN to before me this 9111\ day ofNovember, 2015. 

NOTARY PUBLIC in and for Alaska 
My Commission Expires: Yl~ 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO REPLY TO PLAINTIFF'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of3 
{ 10708-101--00301932; I} 

001549



I- • 

~ Ill ,... 
z "' a:J 

0 
0 r..: 0 " "' -"' (/) w 0....: 

<( t &I\ 0 
::> °' °' 

l "' °' 
"' 

..; < x 

~ " 
::> " < 

w z "' u. 
w < >- > -' 

~ < < . 
< ::c w 

z ...J ~ l? -~ ,... 
ri. I- 0 ,... 

ID I v 
J ~ u ..0 

z " 
a:i " < ~ "' " I "' 0 - °' 
(/) -' 

<( 
w 
I-

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the qt\ day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO REPLY TO PLAINTIFF'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 3 of3 
{I 0708-101-00301932; I) 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALAS~ . .. /,,, -· / 

THIRD JUDICIAL DISTRICT AT ANCHORAGE ·. 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plain ti ff, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 
______________ ) 

' ' 

Case No.: 3AN-15-05969 CI 

' :J 

NOTICE OF FILING ORIGINAL AFFIDAVIT OF JEFFREY W. ROBINSON 

Defendant 716 West Fourth Avenue, LLC'S Unopposed Motion to Extend Filing 

Deadline for 716 to Reply to Plaintiffs Opposition to Defendant Legislative Affairs 

Agency's Motion for Summary Judgment Under the Laches Doctrine was filed with an 

unsigned Affidavit of Jeffrey W. Robinson. Attached to this notice is the original 

Affidavit. 

DATED: \\-°\-If 

( 10708-101-00302194; I} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: 9~ 
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile~ U.S. Mail on the % day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~-~ 
Heidi Wyckoff 

NOTICE OF FILING ORIGINAL AFFIDAVIT 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{ I 0708-I 0 I-00302 I 94; I } Page 2 of2 

001552



"' ·~.· t... . .. 
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IN THE SUPERIOR COURT FOR THE STATE oii.Jlli!{{s~:i~;\ 
THIRD JUDICIAL DISTRICT, AT ANCH;O~GE 

flil·:J NOV -9 PH 3: 32 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

REPLY Re: 
MOTION FOR PRELIMINARY INJUNCTION 

The opposition by 716 West Fourth Avenue LLC (716 LLC) to Alaska Building, 

Inc.'s Motion for Preliminary Injunction (Opposition) supports granting the Motion for 

Preliminary Injunction by essentially admitting that (a) it will not be able to pay back rent 

it has received in excess of that allowed by AS 26.30.083(a), and (b) it is distributing funds 

to its owners. 

716 LLC argues that since the entity 716 West Fourth Avenue LLC "has operated 

as landlord to the LIO for the past 23 years" th~r~1should be no concern about its ability to 
-·- .. 

pay back the money, yet, tellingly, Mr. Pfeffer's affidavit does not affie that 716 LLC is 

going to be able to pay back money it has received in excess of what is allowed under AS 

36.30.083(a). 716 LLC also (a) essentially admits its owners are pulling cash out of716 
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LLC, and (b) is resisting discovery that should reveal whether it will be able to pay back 

rent it has received in excess of that allowed by AS 36.30.083(a).
1 

716 LLC states it is "expecting a monthly rate of return on its investment" which is 

"not de minimus."2 This must mean payments to 716 LLC's owners because 716 LLC is 

receiving the money. The requested preliminary injunction does not prevent that rate of 

return to the extent that 716 LLC is not ordered to pay back rent it has received in excess 

of that allowed by AS 36.30.083( a). The money is just not allowed to be dissipated to its 

owners during the pendency of this action ifthe preliminary injunction is issued. 

716 LLC argues that Alaska Building, Inc., does not suffer harm ifthe preliminary 

injunction is not granted. This is true, but this suit is on behalf of the State of Alaska and 

the State of Alaska will suffer irreparable harm to the extent that it will not be able to 

collect on an order to pay back rent 716 LLC has received in excess of that allowed by AS 

36.30.083(a) that has been dissipated to its owners.3 

In sum, nothing in 716 LLC's Opposition changes that Alaska Building, Inc., has 

established that (1) the State of Alaska is faced with irreparable harm; (2) 716 LLC is 

adequately protected; and (3) Alaska Building, Inc., has raised serious and substantial 

1 This is one of the categories of documents 716 LLC has failed to produce and is one of 
the subjects of the pending Motion to Compel. 
2 Opposition, page 15. 
3 There is the possibility of trying to pierce the limited liability company shield, but this is 
an uncertain remedy and after Alaska Building, Inc., suggested resort to piercing the 
limited liability company shield might be needed, it appears Mr. Pfeffer transferred his 
interest in 716 LLC to a special type of trust designed to protect assets from creditors. See, 
footnote 9 of Opposition To 716's Motion For Ruling Of Law Precluding ABI's Claims For 
Qui Tam And Punitive Damages. 

Reply Re: Motion for 
Preliminary Injunction Page 2 o/3 
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• 
questions going to the merits of the case, thus satisfying the criteria for the issuance of the 

preliminary injunction. Holmes v. Wolf, 243 P.3d 584, 589, 591, (Alaska 2010). In fact, 

Alaska Building, Inc., has gone beyond raising serious and substantial questions going to 

the merits, and has established probable success on the merits, which entitles it to the 

preliminary injunction even if the harm to the State of Alaska is not irreparable, or 716 

LLC cannot be adequately protected. Id. 

Finally, 716 LLC raises a laches defense, but that goes to whether the whole case 

should be dismissed, not whether Alaska Building, Inc., delayed unreasonably in filing its 

Motion for Preliminary Injunction and 716 LLC suffers undue harm or prejudice ifthe 

preliminary injunction is granted. 716 made no argument whatsoever that Alaska 

Building, Inc., delayed unreasonably in filing the Motion for Preliminary Injunction. 716 

LLC does argue in another context that its owners will be harmed by not receiving money, 

but that is not harm to 716 LLC, and in any event, the harm or prejudice is slight, far less 

the "undue" harm or prejudice required for a successful laches defense, since it just means 

distributions to the owners will be delayed during the pendency of this action in the 

unlikely event 716 LLC prevails in this action. 

Dated November 9, 2015. 
es . Gottstein, ABA # 7811100 

ttomey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he maile a dpy hereof to Kevin M. Cuddy and Jeffrey 
W. Robinson/Eva R. Gardner. 

Dated November 9, 2015. 

Reply Re: Motion for 
Preliminary Injunction Page 3 o/3 
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IN THE SUPERIOR COURT FOR THE STATE OF AL'.A:S~ fi\iCT 

THIRD JUDICIAL DISTRICT AT ANCHO~G3EV -6 Pr 1 L: J, r.; 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 

~~~~~~~~~~~~~) 

~' • ! ; ; ". r : , 

Case No.: 3AN-15-05969 Civil 

[PROPOSED] ORDER GRANTING THE UNOPPOSED MOTION TO EXTEND 
FILING DEADLINE FOR 716 TO REPLY TO PLAINTIFF'S OPPOSITION TO 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

This Court, having reviewed 716 West Fourth Avenue LLC's Unopposed Motion 

to Extend Filing Deadline for 716 to Reply to Plaintiffs Opposition to Defendant 

Legislative Affairs Agency's Motion for Summary Judgment Under the Laches 

Doctrine, and being duly advised in the premises, enters the following ORDER: 

716 may file a reply by November 20, 2015. 

DATED this Off-day of d.~ , 2015. 

{ 10708-101-00301931; I} 

.McKAY 
dge 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile Ii] U.S. Mail on the~ day ofOsteeer 2015, on: 

N U.ieMb«" 
James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: \~~ 
Heidi Wyckoff 

[PROPOSED] ORDER RE UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 716 TO REPLY TO PLAINTIFF'S 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STAIB,OEA:LASKA 
l : : ~ i-·~ u n 1 s Tr; i c:-1 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

-------------~) 

·_, '. __ i ':· i '·.! '_ 

··:-..:. 
. ' I ·---- ··--- ·-·-

Case No.: 3AN-15-05969 CI 

UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 
716 WEST FOURTH A VENUE, LLC'S REPLY TO PLAINTIFF'S 

OPPOSITION TO DEFENDANT LEGISLATIVE AFFAIRS MOTION FOR 
SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

Defendant 716 West Fourth A venue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves the court to extend the deadline by which it is to 

reply to Plaintiffs opposition to Defendant Legislative Affairs Agency's Motion for 

Summary Judgment Under the Laches Doctrine. Plaintiff does not oppose this request. 

This motion is accompanied by the attached affidavit of counsel and proposed order. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: 1/-?-/r-
By: __ ~_ffi_r-ey_· W__.C:~.-+?~~-bi-~-o..,_n _____ _ r Alaska Bar No. 0805038 

{ I 0708-101-00301929; I} Page I of2 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile~ U.S. Mail on the~ day ofOetobcr 2015, on: 

(\/Ole" bier 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: tb@l~ 
Heidi Wyckoff 

UN.OPPOSED MOTION TO EXTEND FILING DEADLINE FOR 
716 TO REPLY TO PLAINTIFF'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT UNDER LACHES DOCTRINE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
( 101os-101--00JOl929;1} Page 2 of2 
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• 
IN TI-IE SUPERIOR COURT FOR TI-IE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
- FILED 111 ,,._ 
"'ATE o .. iv TRIAL 

ALASKA BUILDING, INC., an Alaska ) 
) 
) 
) 
) 
) 
) 

corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~·) 

'F AL.4s1e.4, TH. COIJ~--rs 1Ro 01 , ..... · Nov . "0 ';cr 
06 2015 

Cle11c0f 
By the 'Trta10oei 
------ .. -· \iQ . ..i 

------ DuPLltjt 
Case No.: 3AN-15-05969 CI 

~\~ 
AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 716 WEST FOURTH 

A VENUE, LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR 
PRELIMINARY INIDNCTION 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Mark Pfeffer being first duly sworn upon oath, depose and state: 

l. I am over the age of eighteen and have personal knowledge of the statements 

contained in this declaration. 

2. I am the Manager of 716 West Fourth A venue, LLC and submit this affidavit in 

support of 716 West Fourth Avenue, LLC's Opposition to Plaintiff's Motion for 

Preliminary Injunction. 

3. 716 has been the Lessor of the Anchorage LIO for 23 years. I became a Member 

and Manager of716 in September of2013. 

( 10708-101-00300534;2) Page I of5 
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4. I have personal knowledge of the payments made during the renovation and 

expansion (the "LIO Project") at issue and affirm all other facts based on my 

information and belief. 

5. 716 spent approximately $44,500,000 in construction efforts during the entirety 

of the process. Under the terms of the Construction Contract with Criterion General, 

dated 11-11-13, and already provided to Plaintiff, 716 stipulated to pay Criterion a 

contract sum of $30, 169,055. Criterion was in fact paid for the construction work. The 

Alaska Housing Finance Corporation evaluated and validated the cost estimate for the 

Project and total development budget. Plaintiff also has this document and has 

published it on its website. 716 spent millions of dollars on project management, 

surveying, design fees, bank fees, temporary offices and relocation costs and other costs 

related to construction, including payments to ABI, its tenants, and Mr. Gottstein 

personally. 

6. As part of the negotiations involving the December 6, 2013 indemnity 

agreement, Mr. Gottstein attempted to negotiate for ABI a $10,000,000 purchase 

obligation in the event his building was damaged. 716 declined that overture; however, 

Plaintiff did receive compensation pursuant to a negotiated agreement. 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 7 I 6'S OPPOSillON TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue. LLC, et. al. 3AN-15-05969Civil 

Page 2 of5 
{I 0708-101-00300534;2} 
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7. As a component of the $44,500,000 total Project budget, 716 paid $7,500,000 for 

tenant improvements to the Premises. The Agency directly reimbursed these payments 

to 716. Of the remaining amount, approximately $37,000,000, Members of 716 

contributed $9,000,000 of their own money into the Project. 716 did so as a good faith 

investment, and 716 is entitled to a rate of return on its investment. 

8. Under its lease obligations to the Agency, 716 was liable for liquidated damages 

to the State if the project was not completed by the agreed upon completion date of 

December 31, 2014. As such, 716 pursued the construction and banking effort diligently 

and at no time was challenged by any outside entity to stop work. 

9. Under the terms of the Lease Extension, which was executed on September 19, 

2013, the Base Monthly Rental rate is $281,638. 1 Over the course of the lease, 716 

expects to be paid approximately $3,300,000 per year. In signing the lease, the parties 

stated that it was the intention of both the Lessor and Lessee to extend the Lease for I 0 

years under AS 36.30.0 8(a) effective June l, 2014 through May 31, 2024. 

\ 

1 Unless otherwise amended in writing and signed by both parties, the Base Monthly Rental 
shall remain the same through May 31, 2024. 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 7 I 6'S OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building. Inc. vs. 716 West Fourth Avenue. LLC, et. al. 3AN-15-05969Civil 

Page 3 of5 
{I 0708-101-00300534;2} 
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SUBSCRIBED AND SWORN to before me this 5-ll_ da of0elseel', 2015. 

~2~~ 
NOTARY PUBLIC in and for Alaska 
My Commission Expires: I Z/ I.,/ 17 r, 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 7 I 6'S 0PPOSillON TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 Wes/ Fourth Avenue. LLC, et. al. 3AN-15-05969Civil 

Page 4 of5 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile D U.S. Mail on the day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: __________ _ 

Heidi Wyckoff 

AFFIDAVIT OF MARK PFEFFER IN SUPPORT OF 716'S 0PPOSl110N TO PLAINTIFF'S MOTION FOR PRELIMINARY 

INJUNCTION 
Alaska Building, Inc. vs. 716 Wes/ FourlhAvenue, LLC, et. al. 3AN-15-05969Civil 

Page 5 of5 
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IN THE SUPERIOR COURT FOR THE STAJ",~\0Ft ALA.SKA 

THIRD JUDICIAL DISTRICT A~!AN.GHOJlWGE: L.r.; 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

• , '- <- i' I • ' • ·' 

Case No.: 3AN-15-05969 CI 

NOTICE OF FILING ORIGINAL AFFIDAVIT OF MARK PFEFFER 

Defendant 716 West Fourth Avenue, LLC'S Opposition to Plaintiffs Motion for 

Preliminary Injunction was filed with an unsigned Affidavit of Mark Pfeffer. Attached 

to this notice is the original Affidavit. 

DA TED: / / - ff -/ J 

{ I 0708-101-00301950; I } 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: __ ;__(J._, _C,,,.--7..__o~~=-+~~--­
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

Page I of2 
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• • 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically 0 messenger 
0 facsimile IX] U.S. Mail on the Q\1-\ day of01:1te9er 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

NOTICE OF FILING ORIGINAL AFFIDAVIT 

f\IO~'elr 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

{ I0708-IOI--0030I950;I} Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STiAl!lf;,@f;~~ASKA 

THIRD JUDICIAL DISTRICT~if ~NCEORAGB1 c; 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

; ., 
{,_, :._ - I•; I 1 , 

) Case No.: 3AN-15-05969 CI 
) 
) 
) 

------------~) 
NOTICE OF FILING UNSIGNED AFFIDAVIT OF JEFFREY ROBINSON 

Attached to 716 West Fourth Avenue, Unopposed Motion to Extend Filing 

Deadline for 716 to File Reply to Plaintiffs Opposition to Defendant Legislative Affairs 

Agency Motion for Summary Judgment Under the Laches Doctrine is the unsigned 

Affidavit of Jeffrey Robinson. Jeffrey Robinson is currently traveling out of state at the 

time of the filing of the Unopposed Motion and unavailable for signature. The signed 

affidavit will be filed as soon as it is received in the office of the undersigned. 

DATED: /(- ~ -1~-

{ 10708-101-00301951;1} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:_t--f:_._C_7o_?a=:~---
Jeffrey W. Robinson 
Alaska Bar No. 0805038 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D facsimile 
"!jJ U.S. Mail on the~ day of November 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: \~~ 
Heidi Wyckoff 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
Notice of Filing Unsigned Affidavit of Jeffrey Robinson 
{ 10708-101-00301951;1} Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALA.sK.A:>,:::r::. 
1 1 

i!f\LJ !iiS i F;;c f 

THIRD JUDICIAL DISTRICT AT ANCH~@~ -f.j Pii L: 1, 5 
. . . . 
·'· .. i ,-, I 

··- ! . t 

ALASKA BUILDING, INC., an Alaska ) DY 
corporation, ) ;-;-,~r'TT!'-.;--·,Tr---, --- -

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND FILING DEADLINE FOR 716 TO FILE REPLY TO 
PLAINTIFF'S OPPOSITION TO DEFENDANT LEGISLATIVE AFFAIRS 

AGENCY'S MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES 
DOCTRINE 

ST A TE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Filing Deadline for 716 to file a Reply to Plaintiffs Opposition to Defendant 

Legislative Affairs Agency's Motion for Summary Judgment Under the Laches 

Doctrine. I have personal knowledge of all facts described herein. 

{I 0708-101-00301932; I} Page I of3 
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• 
2. The deadline to reply to Plaintiffs opposition is 11/17/2015. Plaintiff has 

agreed to allow Defendant to file a reply by November 20, 2015. This matter was 

discussed, and agreed to, by parties' counsel in an email dated November 6, 2015. 

Counsel for 716 will be out of state from 11/3-11/9 and has numerous other matters to 

attend to immediately prior to departure and upon return. 

3. 716 agreed to extend to Mr. Gottstein additional time to reply to other 

motions should he need more time. 

4. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA VETH NAUGHT. 

Jeffrey W. Robinson 

SUBSCRIBED AND SWORN to before me this __ day of November, 2015. 

NOTARY PUBLIC in and for Alaska 
My Commission Expires: _____ _ 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO REPLY TO PLAINTIFF'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of3 
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• 
CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile Ii] U.S. Mail on the '*' day of Os~eeer 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: l<\1ti0i ~ 
Heidi Wyckoff 

(\J~~ 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND FILING DEADLINE FOR 

716 TO REPLY TO PLAINTIFF'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT UNDER THE LACHES DOCTRINE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 3 of3 
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LAW OFFICES OF 

}AMES B. GOITSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7886 

FACSIMILE 
1907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 
f .,p. 

ORDER GRANTING 
UNOPPOSED MOTION FOR ENLARGMENT OF 

TIME TO FILE REPLY TO LEGISLATIVE AFFAIRS 
AGENCY'S OPPOSITION TO PLAINTIFF'S MOTION 

FOR PARTIAL SUMMARY JUDGMENT (NOT 
EXTENSION) 

Plaintiff Alaska Building, Inc.'s motion for an enlargement of time to file its Reply 

to the Legislative Affairs Agency's Opposition to Plaintiff's Motion for Partial Summary 

Judgment (Not Extension), until its reply to 716 West Fourth Avenue LLC's opposition to 

the same motion is due is hereby GRANTED. 

Dated __ z_/_~ ___ ,2016. 

I 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7686 

FACSIMILE 
(907) 274·9493 

• r.- ~ :__ t _ '-' 
:>f.:\~c n:~ t:.t.r~.~;~~.- .. 

IN THE SUPERIOR COURT FOR THE STATE Of'!AfiASkJ\iCf 
THIRD JUDICIAL DISTRICT, AT ANC~~~G?5 PM l: :i(, 

·' - ~-; \ ;". ' ' . . . - . '. . 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

UNOPPOSED MOTION FOR ENLARGMENT OF 
TIME TO FILE REPLY TO LEGISLATIVE AFFAIRS 
AGENCY'S OPPOSITION TO PLAINTIFF'S MOTION 

FOR PARTIAL SUMMARY JUDGMENT (NOT 
EXTENSION) 

Plaintiff Alaska Building, Inc., hereby moves for an enlargement of time to file its 

Reply to the Legislative Affairs Agency's Opposition to Plaintiff's Motion for Partial 

Summary Judgment (Not Extension), until its reply to 716 West Fourth Avenue LLC's 

opposition to the same motion is due. This motion is not opposed by the other parties. 

See, Exhibit l. 

Dated February 5, 2016. 

s B. Gottstein, ABA # 7811100 
Attorney for Plaintiff 
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LAW OFFICES OF 

]AMES B. GorrSTEIN 

408 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99301 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

• 
CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed and e-mailed a copy hereof 
and proposed Order to Kevin M. Cuddy and Jeffrey W. Robinson/Eva R. Gardner. 

Dat~,2016. --

< 
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James B. Gottstein 

From: 
· Sent: 

To: 
Subject: 

Jim: 

Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Thursday, February 04, 2016 3:49 PM 
James B. Gottstein 
RE: Extension for Reply to LAA Opposition 

No problem at all to replying after I submit my opposition on the 161
h. 

JWR 

From: James B. Gottstein [mailto:james.b.gottstein@gottsteinlaw.com] 
Sent: Thursday, February 04, 2016 3:23 PM 
To: Jeffrey W. Robinson <jeffrey@anchorlaw.com> 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: Extension for Reply to LAA Opposition 

Hi Jeff, 

I don't think it makes any sense for me to file a reply to the LAA's opposition until after.you file 716 LLC's 
opposition and I have asked Keven if he objects to my reply being due the same time· as to your client's 
opposition. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

Exhibit.1, page ·1 of 2 
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James B. Gottstein 

From: 
Sent: 
To: 
Subject: 

Hi Jim, 

Cuddy, Kevin M. <kevin.cuddy@stoel.com> 
Friday, February 05, 2016 12:00 PM 
James B. Gottstein 
RE: Reply Enlargement of Time 

I was able to confer with the client and can confirm that LAA does not object to the requested enlargement of 
time. 

Have a good weekend, 
Kevin 

From: James B. Gottstein [mailto:james.b.qottsteln@qottsteinlaw.com] 
Sent: Thursday, February 04, 2016 3:21 PM 
To: Cuddy, Kevin M. 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: Reply Enlargement of lime 

Hi Kevin, 

Do you object to me obtaining an enlargement of time to. file my reply to you~ oppo~:ition to A·laska Building, 
lnc.'s Motion for Partial Summary Judgment (Not Extension) 'so that it will be due the same time as my reply to 
716 LLC's opposition? It doesn't seem to me that the Court can rule on the motion until after 716 LLC's 
opposition and my reply are filed so there would be no prejudice to your client by the short delay. 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

· Exhibit 1, page 2 of 2 
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.. • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
Filed in the Trial Courts 

STATE OF Al ASK A. THIRD DISTRICT 

FEB -J 2016 
Clel1< of the Trial Courtll 

By Deputy 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff: 

v. 

716 WEST FOURTH A VENUE, LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

-~ 

Case No. 3AN-15-05969 CI 

LEGISLATIVE AFFAIRS AGENCY'S OPPOSITION TO PLAINTIFF'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

The Legislative Affairs Agency ("LAA") extended a real property lease for the 

Legislative Information Office building CLIO") pursuant to AS 36.30.083(a). It is 

undisputed that LAA has had a real property lease with its landlord ("716 West") for the 

LIO at this location for more than a decade and that, on September 19, 2013, LAA 

entered into the Extension of Lease and Lease Amendment No. 3 (the "Lease Extension") 

with the same landlord for the same location to continue its tenancy there. Consistent 

LAA'S OPP. TO PLAINTIFF"S MTN. FOR PSJ 
ALASKA BUILDING. INC. v. 7 Iii WEST FOURTH AVENUE. LLC. et al .. Case No. 3AN-l 5-05969CI 
Page I of 15 
81092297.5 0081622-110003 001578



• • • 
with the parties' intent, this was a lease extension that concerned the same basic space 

being rented from the same landlord, albeit with extensive renovations and some 

expansion. Pia inti ff ("ABI") argues that any modifications to the terms and conditions of 

the original lease - aside from a simple change in the end date of the lease - compels a 

finding that this is not an "extension" under the statute. The law is otherwise. 

Accordingly, the Court should deny ABI's motion for partial summary judgment. 

As the Court is aware, the Legislature's Second Regular Session is presently 

underway. The pendency of this litigation and ABl's ongoing challenges to the validity 

of these procurement procedures have created uncertainty concerning the application of 

AS 36.30.083(a) for this lease, which has the potential to impact budgeting and other 

decisions that will be made during the session. LAA respectfully requests that the Court 

provide a ruling on the potentially dispositive 1 legal issue of the proper interpretation of 

AS 36.30.083(a) as soon as practicable. 

1 If ABl's motion is denied, the parties will litigate whether or not LAA satisfied 
that portion of AS 36.30.083(a) which requires that a minimum cost savings of at least 10 
percent below the market rental value of the real property at the time of extension would 
be achieved on the rent due under the lease. If ABI's motion is granted because the lease 
is found not to be an "extension" and the lease is voided as a result, then the "cost 
savings" issue will be moot. 

LAA ·s OPP. TO PLAINTIFF'S MTN. FOR PSJ 
ALASKA BUILDING, INC. v. 716 WEST FOURT/-1 A VENUE. LLC. et al.. Case No. 3AN-l 5-05969CI 
Page 2 of 15 
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• • 
I. STATEMENT OF UNDISPUTED FACTS2 

LAA entered into a lease for the LIO premises at 716 West 4th Avenue pursuant 

to the lease dated April 6, 2004, which included five one-year renewal options.3 This 

lease was competitively procured. In 2006, the lease was amended to modify the amount 

of property being rented: the number of reserved parking spaces was decreased from 98 

to 86.4 The parties also agreed to a reduction in the rent to account for the change in the 

amount of rented property.5 In 2009, the lease was amended again to modify the amount 

of property that was available exclusively to LAA. LAA assigned to the Anchorage 

Community Development Authority the right to manage roughly 58% of the reserved 

parking spaces for "off hours parking."6 The lease term was also extended for another 

year by exercising a renewal, and the rent was modified to reflect changes in 716 West's 

variable costs. 7 Following the exercise of all renewals, the lease was set to expire on 

May 3 1, 2014, unless extended. 

2 LAA's description of the facts differs from and expands upon those in the 
Memorandum in Support of Plaintiffs Motion for Partial Summary Judgment (Not 
Extension) (the "Motion") (filed June 12, 2015). LAA believes that these differences are 
not material and should not deter the Court from issuing a legal ruling on the proper 
interpretation of AS 36.30.083(a) as a matter of law. 

3 See Exh. A at 1. 
4 See Exh. B at 1 i11. 
5 See id. at 2 ~ 2. 
6 See Exh. Cat 2-3 i12 [sic] (amending paragraph 39 of the original lease). 
7 See id. at 1-2 iii! 1-2. 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PSJ 
ALASKA BUILDING. INC. v. 716 WEST FOUR7H A VENUE. LLC. el al .. Case No. 3AN-l 5-05969CI 
Page 3 of 15 
81092297.5 0081622-00003 001580



• • • 
The Alaska Legislative Council ("Legislative Council") is a permanent interim 

committee and service agency of the Legislature. 8 The Legislative Council has control ..... .. ._, ._, 

and direction over all legislative office space.9 LAA notified the Legislative Budget and 

Audit Committee Legislature on September 19, 2013, that it would be entering into the 

Lease Extension and described the relevant terms. 10 LAA described the rental payments, 

the renovation of the premises, and the amendment to accommodate an expansion of the 

premises. The Lease Extension was openly and promptly disclosed to the Legislature and 

the public. 

The Legislative Council has the authority to adopt and publish procedures that 

govern the procurement of various supplies and services by the Legislature. 11 These 

procedures must be based on the competitive principles in the State Procurement Code, 

but must also "be adapted to the special needs of the legislative branch as determined by 

the legislative council." 12 The Legislative Council adopted and published the Alaska 

Legislative Procurement Procedures to address these procurements. 13 Section 40 of the 

Alaska Legislative Procurement Procedures exempts certain contracts from competitive 

solicitation requirements. In particular, a contract (including a lease) is exempt if the 

8 AS 24.20.010. 
9 AS 24.20.060(5). 
10 See Exh. D (Sept. 19, 2013 letter from Pamela Varni to Sen. Anna Fairclough 

and Rep. Mike Hawker); AS 36.30.083(b ). 
11 AS 36.30.020. 

12 Id. 

13 The Alaska Legislative Procurement Procedures are publicly available at: 
https://aws.state.ak .us/On I inePubl ic Notices/Notices/ Attachmcnt.aspx?id=978 I 4 

LAA 'SOPP. TO PLAINTIFF'S MTN. FOR PSJ 
ALASKA BUILDING. INC v. 716 WEST FOURTH AVENUE. LLC. el al.. Case No. 3AN- I 5-05969CI 
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• • 
procurement officer determines in writing that it is not practicable to award the contract 

by competitive sealed bidding, competitive sealed proposals, or another competitive 

method, and an award of the contract in this fashion is in the LAA 's best interest. 14 This 

written determination is a public record. 15 A lease that was originally procured 

competitively may be materially modified by an amendment - without the need for 

procurement ofa new lease - if: 

I. the reasons for the modification are legitimate; 

2. the reasons for the modification were unforeseen when the lease was 
entered into; 

3. 

4. 

it is not practicable to competitively procure a new lease; 

the modification is in the best interests of the agency or the committee; 

5. the procurement officer makes a written determination that the items in 
paragraphs (I) - ( 4) exist, the determination details the reasons for 
concluding why the items exist, and the determination is attached to the 
amended lease; and 

6. the use of this subsection is approved by the procurement officer and, in the 
case of an amendment to a lease concerning a legislative committee, by a 

. . t' h . b 16 ma_1onty o t e committee mem ers. 

On September 16, 2013, the procurement officer (Rep. Mike Hawker) made a 

written determination that the 2004 lease between LAA and 716 West could be materially 

modified to incorporate the immediately adjacent property without procurement of a new 

lease. 17 This written determination was appended to the Lease Extension and complied 

14 See Exh. E, Alaska Legislative Procurement Procedures § 040. 

15 s 'd ee 1 . 

16 Id. § 040( d). 
17 See Exh. Fat 2 (the expanded footprint now included 712 West Fourth Avenue 

as well). 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PSJ 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE. LLC. et al .. Case No. 3AN- I 5-05969CI 
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• • 
with all of the requirements of Section 40 of the Alaska Legislative Procurement 

Procedures. In a nine-page document, the procurement officer detailed his findings as to 

why the Lease Extension complied with the requirements of Alaska Legislative 

Procurement Procedures. AB! does not assert that the Lease Extension violated AS 

36.30.020 or the Alaska Legislative Procurement Procedures.
18 

LAA entered into the Lease Extension with 716 West on September 19, 2013. 19 

The Lease Extension extended the existing lease for I 0 years from June I, 2014, to 

May 31, 2024. 20 The Lease Extension provided for demolishing the former restaurant/bar 

known as the Anchor Bar, aside from its east wall, and remodeling, renovating, and 

expanding the existing LIO so that it now covered both lots on the combined site from the 

old LIO building and the Anchor Bar. 21 It provides for site demolition of the existing 

structures and nearby sidewalk, excavation and backfill on top of the existing foundation, 

abandonment of existing water services and installation of a new water service to connect 

to the main, installation of new sanitary sewer service, and construction of the current 

structure based on new plumbing, heating, fuel system, ventilation, electrical, and 

18 To be clear, AB! docs dispute that the Lease Extension is appropriate, but its 
complaint is that the Lease Extension purportedly does not ;;extend" a real property lease 
nor was it at least I 0% below the market rental value of the real property at the time of 
the extension. See Response to Interrogatory No. 5, attached as Exh. G. Aside from 
those issues, which hinge on the interpretation of AS 36.30.083(a), AB! docs not dispute 
that the Lease Extension complies with AS 36.30.020 and the Alaska Legislative 
Procurement Procedures. 

19 See Exh. I (attached to Affidavit in Support of Plaintiff's Motion for Partial 
Summary Judgment (Not Extension) (filed June 12, 2015)). 

20 See id at 2. 
21 See id at 49. 

LAA'S OPP. TO PLAINTIFF"S MTN. FOR PSJ 
ALASKA 13UILDING. INC v. 716 WEST FOURTH AVENUE. LLC. et al., Case No. 3AN-15-05969CI 
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• • 
insulation designs. 22 The Alaska State Legislature vacated the premises for over 13 

months during the demolition and reconstruction process. 

II. ARGUMENT 

A. The Lease Extension Relates to a Real Property Lease. 

ABI claims that the Lease Extension did not "extend a real property lease" under 

AS 36.30.081.23 ABI does not dispute, nor could it, that the subject of the Lease 

Extension is a "real property lease." The Lease Extension amends the original 2004 lease 

(recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District, 

State of Alaska, as previously amended). It relates to the leasing of certain real property 

rights from 716 West. 

B. Under the Broad Terms of AS 36.30.083(a) the Lease Extension is an 
Extension of the Same Contract for a Real Property Lease. 

Given that the subject of the Lease Extension is real property rights - i.e., the 

leasing of a building - the core issue presented by ABI's Motion is whether or not the 

Lease Extension qualifies as an "extension" under AS 36.30.083(a). ABl's argument that 

it does not confuses the plain language of the statute and imposes constrictions absent 

from Alaska law. Alaska Statute 36.30.083(a) is broadly written to permit the Legislative 

22 See id. at 49-70; id. at 70 ("The proposed renovation consists of removing the 
Anchor Bar from the east side of the building, removing the east and west concrete walls 
from the existing building, and removing the existing north elevator and stair core (along 
with the northern penthouse)."). Certain features of the old building remained, as ABI 
concedes. See Motion at 3 (acknowledging that the foundation and steel frame of the 
original LIO building remained intact). 

?' . 
-·'See Motion at 7. 

LAA ·s OPP. TO PLAINTIFF'S MTN. FOR PSJ 
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• • • 
Council to extend a real property lease if certain cost savings are achieved; 24 the statute 

contains no restrictions suggesting that substantial renovations arc impermissible for a 

I 
. JS 

case extension.-

ABI argues that LAA did not "extend" the lease when it lengthened the duration of 

that lease because there were also changes to some lease terms. 26 This overly restrictive 

approach defies logic and is contrary to the history of this lease; leases are not the static 

documents that ABI claims. As reflected in the history of the lease at issue, the parties 

permissibly changed the lease rates and the amount of property being rented pursuant to 

the terms of that lease numerous times since 2004. The fact that the landlord completed 

extensive renovations, or that other changes were made to the terms of the lease, docs not 

alter the fundamental character of the Lease Extension as an extension of a lease. 

1. The Plain Language of the Statute Does Not Limit the Scope of 
Lease Extensions to Exclude Substantial Lease Modifications. 

ABI appears to argue that the extension of a lease's term is not an "extension" 

under AS 36.30.083(a) if either the lease's terms or the structure of the building changes 

"too much."27 It is entirely unclear how much change ABI deems to be "too much" so 

24 Alaska Statute 36.30.083(a) permits a lease extension if "a m11111num cost 
savings of at least I 0 percent below the market rental value of the real property at the 
time of the extension would be achieved on the rent due under the lease." 

25 The statute's only requirement beyond a I 0 percent cost savings is that "[t]he 
market rental value must be established by a real estate broker's opinion of the rental 
value or by an appraisal of the rental value." AS 36.30.083(a). 

26 See Motion at 6- 7. 
27 See Motion at 6 (noting that the Lease Extension "contains drastically different 

terms than the lease it purports to extend, including adding space"); id. at 5 (arguing that 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PSJ 
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• • 
that the statute governing lease extensions no longer applies. More pointedly, there is 

nothing in the statute to support A BJ's argument. In order to meet the needs of the LIO, 

substantial renovations were required if LAA was to remain in the same space. 28 

Renovations are common when extending commercial leases, as are changes to various 

lease terms. LAA obtained these extensive renovations and modifications to the lease 

terms in order to extend the lease for the same basic space with the same landlord for the 

same purpose. Nothing in AS 36.30.083(a) imposes some arbitrary limitation on the 

extent of any modifications either lo the original lease arrangement or the physical 

structure. All that is required is the extension of the lease itsel 1: which is what was 

achieved here. 

AB! points to no authority to affirmatively suggest that substantial modifications 

must be rendered outside the scope of lease extensions. AB! does insist, however, that an 

extension must exclusively lengthen the duration of the lease arrangement. But this 

interpretation of the term "extension" is al odds with the plain language of the statute 

since it expressly contemplates that there will be changes in the terms and conditions 

when the lease is extended. In particular, the extension must include a minimum cost 

savings of al least I 0 percent below the market value of the real property at the time of 

the extension. 29 The lease rate is therefore expected to change from the original lease to 

there can be no lease extension when the renovations entail the demolition of two 
buildings and constructing a new building in their place while the tenant is displaced). 

28 See Exh. D. 

79 - AS 36.30.083. 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PSJ 
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.. • • 
the extended lease. As embodied in the statute's use of the word "extension," this change 

to a lease term does not alter the character of the resulting agreement. 

AB! relies on two Georgia cases for the proposition that an "extension" only 

occurs when there is a stipulation to lengthen the contract timespan on the same terms 

and conditions as stated in the original lease. 30 This Georgia case law is inapposite. That 

case law generally involves whether an old broker is entitled to additional commissions 

for an extension of the original lease it procured, as opposed a contract renewal for which 

any new broker would be entitled to the commissions. 31 But AS 36.30.083 has nothing to 

do with a broker's entitlement to commissions or the triggering of certain rights by a 

lessee. On its face, the statute relates to the ability of the LAA, the court system, and 

other public entities to continue a leasing relationship with the existing lessor by 

extending the term of the existing relationship, subject to certain conditions. There is no 

requirement that the terms remain exactly the same as the original lease. The lease cost 

may be less than the original lease if certain upfront costs no longer apply during the 

extended term, as emphasized by Plaintiff. 32 Or it may be more than the original lease if 

market rents in the area have increased and the original lease rent is uneconomic and 

unrealistic. In either case, the lease term concerning rent may be different and Alaska 

30 See id. at 6 (citing Crystal Blue Granite Quarries, Inc. v. Mclanahan, 261 Ga. 
267, 268 (Ga. 1991) and Brannen/Goddard Co. v. Sheffield, Inc., 524 S.E.2d 534 (Ga. 
App. 1999)). 

31 See Brannen/Goddard Co., 524 S.E.2d at 535-36. Crystal Blue Granite 
Quarries, Inc. related to a lessee's desire to compel the lessor to continue a leasing 
arrangement under existing favorable terms. 

32 See Motion at 7. 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PSJ 
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• • 
law contemplate.s that an "extension" will still exist. Contrary to ABI's interpretation, a 

lease remains an "extension" even when there are changes to lease terms other than the 

lease end date. 

2. Changes to Lease Terms Do Not Render the Lease a Different 
Contract. 

ABI 's main contention is that the Lease Extension is not a continuation of "the 

same contract" because it does not merely lengthen the time upon the original lease terms 

and conditions. 03 But this is incorrect. By its terms, the Lease Extension extended the 

May 23, 2013 Renewal of Lease No. 5, which in turn amended the Lease dated April 6, 

2004. 34 The Lease Extension amends, extends, and modifies the original lease, as did 

earlier amendments, yet it is still a continuation of the same contract. The same parties 

(LAA and 716 West) continued their longstanding contractual arrangement to lease office 

space and parking spaces on the corner of 4th Avenue and 1-1 Streets in Anchorage. 

Renting the same space from the same landlord under a modified version of the same 

contract qua Ii fies as a lease extension. 

Changes to lease terms are completely routine over time in a commercial lease. 

Indeed, there have been fluctuations in lease specifics under those general terms over the 

past decade: the number of allotted parking spaces has changed, 35 the rent has changed 

(sometimes up, sometimes down), 36 and the facilities have undergone renovations, 

33 See id. at 6. 
34 See Exh. I at I. 
35 See Exh. B. 
36 See id. (decrease of rent); Exh. C (increase of rent). 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PSJ 
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• • 
including relocation of start: tearing down walls, and creating offices. 37 But none of 

these changes to the leased space or the applicable rent means that these prior 

amendments did not concern "the same contract." Modifications to leases are routine and 

do not render each modification a different contract. 38 

While AB! states repeatedly that the Lease Extension is not an extension, it does 

not propose any alternative characterization of the transaction, such as a lease renewal. 

LAA was in the space before, expressed a desire to remain in the same leased space 

(albeit with considerable renovations), and proceeded to remain in that space for an 

extended term after the renovations were completed. This is an extension. Some courts 

draw a distinction between an "extension" and a "renewal" of a lease - usually for 

purposes of determining whether the statute of limitations applies to the new lease 

timeframc. 39 The original 2004 lease agreement contains an "Extension" provision: 

37 See Exh. A at 3. LAA was already the tenant when the 2004 lease was entered 
into, and prior to the start of the 2004 lease term the parties agreed to tear down various 
walls and construct other walls to change the office configuration, construct new offices, 
enlarge other offices, relocate the Legislative Ethics Office and Data Processing Start: 
among other changes. See id. 

38 See, e.g., In re S.E. Nichols Inc., 120 B.R. 745, 748 (Bankr. S.D.N.Y. 1990) ("In 
determining whether a new agreement constitutes a new lease or the modification of an 
existing lease, substance, rather than form, controls. Typically, legitimate lease 
modifications will include provisions reducing rent, or surrendering unexpired terms." 
(internal citations omitted)); Mission Hasps., Inc. v. N. Carolina Dep 't of Health & 
Human Servs., Div. of Health Serv. Regulation, 696 S. E.2d 163, 169 (20 I 0) ("Under 
contract law, a modification to a lease docs not necessarily create a new contract, and 
rather, the intention of the parties governs."). 

39 See 49 Am. Jur. 2d Landlord and Tenant § 141, at 154 ( 1995). Because an 
extension is the continuation of the old tenancy, the existing lease terms arc deemed to 
cover the full extended period for purposes of the statute of frauds. A renewal requires 
the creation of a new tenancy that is separate from the initial one. See id. It does not 
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;;Any holding over after the expiration of this Lease or of a renewal of this Lease shall be 

construed to be a tenancy from month-to-month at the same monthly rental rate, and on 

the same terms and conditions as specified in this Lease."40 As the leading treatise 

recognizes, the question of whether a lease creates a renewal or an extension ;;is one of 

the intent of the parties."41 If any distinction between renewals and extensions is even 

recognized, courts typically look to the language of the transaction and, if necessary, the 

surrounding circumstances.42 The language of the transaction here - starting with the 

very title of the Lease Extension - is unambiguous. The surrounding circumstances also 

confirm that the parties intended for this to be an extension, as reflected in LAA's express 

satisfaction of the various requirements of AS 36.30.083 and the original lease's 

;;EXTENSION" clause.43 

appear that Alaska courts have recognized a bright-line distinction between a renewal and 
an extension. ;'The distinction may not be recognized on the ground that the difference 
between the meanings of the terms 'renewal' and 'extension' ofa lease is too refined and 
theoretical to be applied." Id The statute's text provides some guidance on the issue, 
suggesting that a ;;renewal" comes into play when there are ;;renewal options that are 
defined in the lease" or ;;optional renewal periods provided for in the lease." AS 
36.30.080(c), (c)(2). An ;'extension," on the other hand, does not reflect the triggering of 
some renewal period or option already contained in the lease. See AS 36.30.083(a). 
There were no remaining renewal options in the 2004 Lease. 

40 Exh. A at 15 iJ 37. 
41 2 POWELL ON REAL PROPERTY§ 168.05[4][a], at 168-102 (Michael Allan Wolf 

ed., LexisNexis Matthew Bender 2015). 
42 See id Those courts rejecting the technicality of the common law distinction 

between extensions and renewals generally treat all lease provisions that allow the tenant 
to retain the premises beyond the initial term as extensions. See id § 16B.05[4][b], at 
168-103. 

43 See Exh. A at 15 ~ 37. 
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ABI also fails to consider the Agency's adherence to the Alaska Legislative 

Procurement Procedures provided by AS 36.30.020, which undcrgird the definition of 

"extension" in AS 36.30.083(a). Consistent with those procedures, the Procurement 

Officer made a written determination that material modifications were appropriate as part 

of the Lease Extension for a host of rcasons.44 The scope and rationale for these 

modifications, including an expansion of the LIO's physical footprint, are decisions 

vested with the Legislature pursuant to AS 36.30.020 and the Alaska Legislative 

Procurement Procedures, which authorize and empower the Legislative Council to make 

modifications to existing leases that arc in the best interests of LAA. The Alaska 

Constitution expressly commits to the Legislature the authority to adopt its own rules of 

procedure and to the Legislative Council the ability to perform the duties assigned by the 

I . I . I d' 45 
~cg1s aturc, me u mg property procurement. 

Ill. CONCLUSION 

LAA complied with AS 36.30.083(a). LAA was a tenant of the LIO at the corner 

of 4th Avenue and 1-1 Streets in Anchorage both before and after the Lease Extension. 

716 West was the landlord both before and after the Lease Extension. By renting the 

same space from the same landlord, irrespective of renovations and modifications to the 

44 ~ F See l::xh. ·. 
45 See ALASKA CONST. Art. II,§§ 11-12; Abood v. league of Women Voters of 

Alaska, 743 P.2d 333, 338 (Alaska 1987) (holding that claims arc not justiciable when the 
judiciary is placed in direct connict with the Legislature's constitutionally authorized 
rulcmaking prerogative); see also Green Party of Alaska v. State, Div. of Elections, 147 
P.3d 728, 735 (Alaska 2006) (recognizing that deference is owed to the Legislature when 
that body is making policy determinations that require balancing various considerations); 
State, Div. of Elections v. Metcalfe, 110 P.3d 976, 981(Alaska2005) (same). 
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lease terms, the Lease Extension qualifies as a lease extension pursuant to LAA's 

statutory authority and the Alaska Legislative Procurement Procedures. For the 

foregoing reasons, the Court should deny Plaintiffs motion for partial summary 

judgment and rule as a matter of law that the Lease Extension qualifies as an "extension" 

under AS 36.30.083. 

LAA respectfully requests that the Court issue a ruling as promptly as practicable 

while the Legislature is still in session. 

DATED: February 3, 2016. 

CERTIFICATE OF SERVICE 

STOEL RIVES LLP 

By:_..L.~~Jd.~~1----­
KEVIN CUDD 
(Alaska Bar #08100 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

This certilies that on February 3, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Orlices of James 13. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(A II omey fiir I' I a i 111 if[) 

LAA'S OPP. TO PLAINTIFF'S MTN. FOR PSJ 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(A l/omeys.for Defendant 716 West r-011rth A venue. LLC) 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• Filed in the Trial Courts 
STATE OF ALASKA, THIRD DISTRICT 

FEa -3 2016 
ClerX ol lhe Trial Courts 

By OepUfy 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD .JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V, 

716 WES'f FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- I 5-05969 CI 

AFFIDAVIT OF KEVIN M. CUDDY 
(Re: LEGISLATIVE AFFAIRS AGENCY'S OPPOSITION TO PLAINTIFF'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, KEVIN M. CUDDY, being sworn on oath, say as follows: 

I. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

AFF. OF KEVIN M. CUDDY ISO OF LAA's OPP TO MOTION FOR PARTIAL SJ (Not Ex1cnsion) 
A LASKA BUILDING, INC. V. 716 WEST FOURTH A VENUE, LLC. el al., Case No. 3AN- I 5-05969CI 
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2. I am an attorney with the law firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Opposition to 

Plaintiffs Motion for Partial Summary Judgment (Not Extension). 

3. Attached hereto as Exhibit A is a true and correct copy of the Lease 

between the Legislative Affairs Agency and 716 West Fourth A venue, LLC recorded in 

the Anchorage Recording District on April 9, 2004 at 2004-024411-0. 

4. Attached hereto as Exhibit B is a true and correct copy of Lease 

Amendment No. 1 between the Legislative Affairs Agency and 716 West Fourth A venue, 

LLC recorded in the Anchorage Recording District on September 18, 2006. 

5. Attached hereto as Exhibit C is a true and correct copy of Lease 

Amendment No. 2 and Renewal of Lease between the Legislative Affairs Agency and 

716 West Fourth A venue, LLC recorded in the Anchorage Recording District on 

March 18, 2009. 

6. Attached hereto as Exhibit D is a true and correct copy of a letter dated 

September 19, 2013, from Pamela Varni to Senator Anna Fairclough and Representative 

Mike Hawker. 

7. Attached hereto as Exhibit E is a true and correct copy of the Alaska 

Leoislative e Procurement Procedures, which are located 

https :/laws .state.ak. us/On I inc Pub I ic Notices/Notices/ Attach ment.aspx?id=97 814. 
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8. Attached hereto as Exhibit F is a true and correct copy of the Procurement 

Officer's Findings Under Legislative Procurement Procedure 040(d). This document was 

appended to the Extension of Lease and Lease Amendment No. 3. 

9. Attached hereto as Exhibit G is a true and correct excerpt of the Response 

to Defendant's (Legislative Affairs Agency) First Discovery Requests to Plaintiff Alaska 

Building, Inc. (Interrogatory# 5) (dated Oct. 5, 2015). 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this 3rd day of February, 2016. 

KEVINM~ 

SUBSCRIBED AND SWORN to before me this 3rd day of February 2016 

in Anchorage. Alaska. \\\\\\\\\\11111///////q/ 
~ · ~ \)STIG-4 '%;: 

~ ~-······:·• .• .'\! ~ ~ ~ .. .. ~ 
~,...., .· .. """ 

:;;::, ::;;' •• .... 1 ... :.::::. ::;:._ . .. ~~ . ~ 
~::; { o~l:"'\,C J * ! o ary in and for ti{ State of Alaska 
~ ~ .. ~~'1S?>\; /;if My Commission~{pires: ..3-(a-/9 
~ ··.. . .-·~·~~ ~ 
~ * ... . ..... v ~ 
% s .. ········x --~ ~ 1 '1TE () ~~ 

'1/1111111111 n \\\\\\~ 
CERTIFICATE OF SERVICE 

This certifies that on February 2, 2016. a true and correct copy of the foregoing was served by lirst class mail as 
follows on: 

James £3. Gollstein, Esq. 
Law Offices of James 13. Goltstein 
406 G Street. Suite 206 
Anchorage, AK 9950 I 
(A//orney.for /'/ainlijf! 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(A //orneysf<Jr De.fendanl 716 Wes/ Fourlh A''enue. LLC) 
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LEASE 

LEASE AMOUNT FOR FIRST YEAR: $597,000.00 
(e11:cludlng CPl-U adjustment amount) 

THIS LEASE, made and entered Into on the date the Legislative Affairs Agency Executive Director or 
her deslgnee signs the Lease, Is by and between 716 WEST FOURTH AVENUE, LLC, an Alaska 
limited liability company, whose address Is P.O. Box 241826, Anchorage, Alaska 99524, hereinafter 
referred to as 'Lessor," and the LEGISLATIVE AFFAIRS AGENCY, whose address Is State Capitol, 
Room 3, Juneau, Alaska 99801-1182, hereinafter referred to as 'Lessee'. 

.1. 

W I TN E S SE T H: 

RENTAL PROPERTY AND RENTAL RATE: The Lessor leases to the Lessee and the Lessee 
leases from the Lessor the premises, hereinafter 'premises," described as follows: 

Approximately 22,834 square feet of office space, which consists of all 
net usable office space on the second through sixth floors and 
appro11:lmatefy 811 square feet of storage space In the basement, at the 
bulldlng located at 716 West 4lh Avenue In Anchorage, Alaska at Lot 3A. 
Block 40, of the Orlglnal Townsfte of Anchorage, according to the official 
plat thereof, Third Judicial District, State of Alaska, 

and Ninety-Eight (98) reserved off-street parking places, for a term of five (5) years begfnnlrg 
June 1, 2004, and terminating at 11 :59 p.m. on May 31, 2009, with the Lessee having five (5) 
one (1) year renewal options to be exercised by giving notice In writing to Lessor at the Lessor's 
above address at least thirty (30) days before the expiration of each term. The Base Monthly 
Rental Is Fifty-Two Thousand and No/100 Dollars ($52,000.00) each month; however for the 
period June 1, 2004, through May 31, 2005, the Base Monthly Rental ~ff be reduced by 
$2,250.00 each month by the Lessor to partially offset the costs incurred by the Lessee In 
purchasing and Installing security camera equipment and any HVAC work that wlll have to be 
done as part of the Lessee's renovation. 

The rent shall be adjusted the first of July of each year beginning In 2005 to reflect changes In 
the Lessor's variable costs. Variable costs are defined as all operational costs other than debt 
service and profit and further defined for the purpose of the Lease as thirty-five percent (35%) 
of the Base Monthly Rental Rate. The adjustment wfll be based on the percentage of change, 
between 290lfand the calendar year before the calendar year of the adjustment, In the U.S. 
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Department of Labor Consumer Price lnde>C for All Urban Consumers, Anchorage Area (CPI· 
U). The Annual Adjusted Monthly Rental Rate wlll be computed as follows: 

PERCENTAGE OF CHANGE IN CPl-U 

(Amual average CPl·U for the calendar year precedll"!g the year of adjustment) • (Amual 
average CPl·U for the calendar year XX (XX) = K 

>Ct' Annual average CPl·U for the calendar year XX (XX)%= y% 

ADJUSTED MONTHLY RENTAL RATE 

[(35% >< Base Monthly Rental Rate) K % of change In CPl-U] +Base Monthly Rental Rate= 
Adjusted Monthly Rental Rate. 

[(35% K Base Monthly Rental Rate)" y%] +Base Monthly Rental Rate= Adjusted Monthly 
Rental Rate. 

Retroactive adjustments wlll not be allowed. 

The monthly rental payments shall be due and payable on the first day of each month of the 
Lease and shall be sent by first class mall to the office of the Lessor whose address Is listed 
above. 

ADA COMPLIANCE: On the date of occupancy and throughout the entire occupancy of the 
Lessee, the Lessor shall ensure that the premises (Including, but not llmlled lo, restrooms), the 
reserved parking spaces, the common areas (lncludlng, but not limited to, restrooms and 
parking area), and any subsequent alterations to the premises shall meet the speclllcatlons of 
the ADA Accessibility Guidelines for Buildings and Facllltles per the Americans with Disabllltles . 
Ac1 (ADA) Appendi>< A to 28 CFR 36, as currently written and as they may be subsequently 
amended (hereafter referred to as ADA compliance). 

Under the previous paragraph, the premises (Including, but not llmlted to restrooms), the 
reserved parking spaces, the common areas (Including, but not limited to, restrooms and 
parking area), and subsequent a Iterations must meet the ADA compliance requirements as 
they apply to a public entity. The Lessor must provide space that meets the same level of ADA 
oomplianoe as II the leased space were In a newly constructed State-owned facility lrom which 
all 17ogram services are dlrecdy delivered to the public. 

The Lessee's acceptance of the Lessor's space and alterations and any Inspection by the 
Lessee do not relieve the Lessor of responslblllty lor ADA compliance. The Lessor further 
agrees to perfonn and pay the costs of any alterations needed to meet the above-prescribed 
ADA compliance. 

The Lessor must furnish an ADA Facility Audit Report lrom an architect registered to practlce Jn 
the State of Alaska, at no oost to the Lessee, after the completlon of any new construction or 
any alteration, e><oept for Lessee's and Lessor's Improvements under section 3 ol this Lease, of 
the e>Clstlng space undertaken during the Lease. The ADA Facility Audit Report must Indicate 
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that the offered space complies with all the requirements of the ADA compliance and this · 
section. 

If these provisions on ADA cornpllance conflict with another provision In this Lease, these 
provisions govern. 

DELIVERY OF PREMISES; RENOVATIONS: The Lessee le currently occupying the premises 
under the current lease, which tennlnates May 31, 2004. Except for Lessor's carpeting 
obligatlons In this section 3, the Lessor will not be reconfiguring or making other Improvements 
to prepare the premises for this Lease, unless the Improvements are required by another 
section of this Lease. The Lessor has agreed to allow the Lessee to perform renovations to the 
current premises before the Lease tenn begins on June 1, 2004. Although Lessor and Lessee 
are currently leasing most of the premises under the current lease, Ihle Lease wlll apply to the 
renovations allowed under this section 3, and the current lease Is amended to that extent. 
These renovations wfll be paid for by the Lessee and will Include, but are not llmited to, the 
following: · 

1) re·locatlng the Data Processing Slaff to what Is currently Suite 240A, constructing a 
separate entrance to the room to split up the suite from what Is currently 240B, and 
lnstaUlng appropriate electrlcal, data, and phone Jacks; 

2) re-locating the Network Room from the basement area to what Is currently the Supply 
Room on the second floor of the premises, and Installing appropriate electrical, data and 
phone jacks; 

3) re-wiring all offices located on floors 2 - 6 with Cat Se or Cat 6 wiring; 
4) re-locating the Legislative Ethics Office to what Is currently Suite 240B, constructing a 

separate entrance to the room to spilt up the suite from what Is currently 240A, and 
Installing appropriate electrical, data, and phone Jacks If required; 

5) expandlng the current large teleconference room by taking down a wall of what Is currently 
Suite 230 and making Suite 230 part of the large teleconference room; 

6) constructing walls, adding a door, tearing down walls, and Installing appropriate electrical, 
data and phone jacks to make 3 House offices out of what Is currently Suite 380 and the 
Storage Room; 

7) constructing walls, adding a door, tearing down walls, and lnstafllng appropriate eleOtrlcal, 
data and phone Jacks to make 3 House offices out of what Is currently Suite 470 and 2 
Storage Rooms; 

6) constructing a new office In what Is currently open space In the haDway by the Senate 
Conference Room and instafllng appropriate electrical, data, and phone jacks; 

9) enlarging what Is currently a Storage Room, Suite 680, Into a larger House office by 
constructing walls, tearing down a wall In House Conference Room, Suite 670, adding a 
door, and Installing appropriate electrical, data, and phone jacks; 

10) re-balancing the HVAC system due to the above remodel. 

The Lessor has agreed to provide, at no cost to the Lessee, up to an additional 540 square 
yards of new high quality commercial quality carpet that matches the existing carpet In the 
amount necessary to patch any carpet that had been re-carpeted In the fall of 2002 in the 
offices affected by the above renovations. In addition, the Lessor has also agreed to provide 
and Install new carpeting and cove base In all offices that were not re-carpeted In the fell of 
2002, at no cost to the Lessee. The Lessee will notify the Lessor when these offices will be 
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ready to be carpeted, and the Lessor will complete the lnstallallon within one month after 
Lessee's notification. 

UTILITIES AHD SERVICES: The Lessor will provide at no additional cost beyond the rental 
payments all utilities, Including heat, electricity, sewage, potable water, and trash removal from 
the premises, and janltorlal services, except that the Lessee will pay its own telephone utfllty 
bill~ The Lessor will also provide, at no addltlonal cost beyond the rental payments, Its building 
maintenance staff to promptly lower and raise the Alaska Stale Flag and the Unlted States 
Flag, that are Installed outside the building, whenever requested by the Lessee to do so. 

ELECTRICAL REgUIREMENIS: The Lessor shall ensure that the requirements In this 
section 5 are met. 

A. ELECIRICAL WIRING STANDARDS: All electrical work performed and electrical 
systems shall comply with the current applicable editions of: 

1. the Natlonal Electrlcal Code Of National Board of Fire Underwriters; 
2. the rules, regulations, and codes of the State.and applicable munlclpallty; 
3. the standardized rules of the National Electrical Manufacturer's Association. 

The above minimum requirements shall not preclude the use of higher-grade materials or better 
workmanship. 

B. MAIN SERVICE FACILmES: The main service facllllles and meter panel shall be 
adequate to provide the electrical load that wlll be required. This service shall be 
enclosed In a suitable enclosure which Is readily accessible for lnspectlOn. Single 
phase, 60 cycle, 120/240 V service shall be supplied. 

C. LIGHTING: Lighting fixtures shaU be provided which ere capable of producing well 
diffused lllumlnatlon at working levels of no less than 75 FT-C In office and clerical 
areas; and no less than SO FT-C In lobbies, restrooms, parking areas and slmllar 
areas. Fixtures shall be provided with louvers or plastic diffusers. Bare lamp fixtures 
wlll not be acceptable. 

D. 

Specified lllumlnatlon levels must be at task surface height (generally 30 Inches above 
floor) unless noted otherwise In this section 5. For types of spaces no! listed In the 
previous paragraph, lllumlnallon levels must be In accordance with current IES 
recommendations. 

All lamps shall be consistent throughout space with regard to color, temperature, 
quality, and type. A maintenance program shall be conducted throughout the duration 
of the Lease to maintain this consistency. 

SWITCHING: lndlvfdual switching shall be provided for each room or area. Switches 
shall be located Inside the lighted space, adjacent to the entry, aocesslble with doors 
open or closed. In lleu of or In addition to the previous sentence, lighting may be 
controlled by a bulldlng control system. Motion detectors are acceptable In lieu of 
switches for all spaces except open offices. Three- or tour-way switching. as 
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appropriate, shall be provided In corridors and large rooms with more than one entry. 

ELECTRICAL OUTLETS: Existing outlets in the premises currently occupied by the 
Lessee are sufficient. If addlllonal outlets are required, the Lessee shall be 
responsible for these costs; however, the Lessor shall be responsible for maintaining 
all outlets In good working order. 

Legislative Information Office: A 120V, 20 amp dedicated outlet shall be provided In 
the copy room for the LIO copier. · 

Senate Space: A 120V, 60hz, 20 amp dedicated shall be provided In each of the two 
(2) copy rooms. 

House Space: A 120V 20 amp dedicated shall be provided In each of the two (2) copy 
rooms. 

In toilet rooms a minimum of one duplex receptacle (with ground fauh protection) shall 
be provided above the counter (adjacent to sink or mirror) and a minimum of one 
general use receptacle shall be provided. 

F. DOCUMENTATION: The Lessor shall post a floor plan at each circuit breaker panel 
with labeling to correspond to Individual circuit breaker labels, and keep the posted 
floor plan up to date. 

DRINKING WATER AND RESTROOM REQUIREMENTS: The Lessor shall ensure that the 
drinking water and restroom facilities meet the requirements In this section 6. 

A. DRINKING WATER: Water suitable for drinking purposes Shall be provided through 
drinking fountains or water coolers located at a central location In the main hallways on 
each floor. If water coolers are provided, the delivered bottled water with disposable 
paper cups shall be supplied by the Lessor at no additional cost to the Lessee. 

B. RESmOOMS: The Lessor shall provide separate adequate toilet and lavatory 
faclllties for men and women In comp/lance with all applicable codes and the state's 
safety regulations, and section 2 of this Lease. Each toilet room shall have single 
entrance doors, with nuto.matlo door closers or other approved entrnnoe arrangement. 
They shall be equipped or provided with stall partitions with doors. They shall also be 
provided with adequate mirrors, soap, tissue and paper towel dispensers, sanitary 
napkin dispensers In the women's restrooms, deodorizers, sanitary tissue seal cover 
dispensers, and ventilation. Each restroom shall have hot and cold running water. 
Publlc restrooms shall not be localed within the Lessee's leased space. Access to the 
public restrooms may not be through the Lessee's leased space. 

7. HEATING, COOLING. AND VENTILATION REQUIREMEN[S: The Lessor shall ensure that 
the requirements of this section 7 ere met. · 

A. HEATING AND COOLING: Facilities shall be provided to maintain a temperature In 
all the offices and similar type space uniformly within 68 degrees F to 78 degrees F 

. pf1;V1 
( ,;- The existing configuration of the thermostat control units and heating zones in the 

·; :,: . "~'1 premises currently occupied by the Lessee are sufficient, however, the Lessor shall be 
~ , \. i'- responsible fur maintaining such in good working order. 

Ll561 k~ Page6of18 

EXHIBIT A I Page 5 of 18 

001600



c 

c 
8. 

9. 

10. 

( 

Ll562 

B. 

• • 
• • 

range. The temperature to be maintained in this zone Is the area two (2) feet above 
the floor to a height of five (5) feet above the floor. 

If the temperature Is not maintained within the 68 degrees F to 78 degrees F range, as 
required by the previous paragraph, for a period of more than one (1) working day, the 
Lessor shall, upon receipt of a written complaint from the Lessee, provide suitable 
temporary auxiliary heating or cooling equipment, as appropriate, to maintain the 
tsnperature In the specified range. If such temporary auxiliary equipment Is 
necessary to meet normal weather contingencies for more than 21 consecutive 
working days, the Lessor shall riot later than the 21st working day Initiate a continuing 
and dlllgently applied effort to rectify the deficiency causing the failure In order to 
unlfonnly maintain the temperature range required. If after 42 consecutive worldng 
days the temporary auxiliary equipment Is still necessary to meet normal weather 
contingencies, the Lessee shall be free to hold the Lessor In default, It being 
considered that the Lessee has proffered a reasonable amount of time for the Lessor 
to effect suitable modification or repair to the building In order to maintain the specified 
temperature range without resort to temporary auxiliary devices. 'Working days• for 
the purpose of this section shall be defined as days nonnelly scheduled by the Lessee 
as open for the conduct of Its nonnal operations. 

VENTILATION: All occupied areas of the building shall be provided with at least the 
minimum amount of outside (ventilation) air prescribed by ASHRAE Standard 62-89: 
'Ventilation for Acceptable Indoor Air Quality'. This ventilation air shall be Introduced 
by mechanical means. A minimum of six air changes per hour shall be provided In 
occupied spaces. Exhaust air systems serving toilet rooms and janitor's closets shall 
be sized to proVlde a minimum of 10 air changes per hour. 

yJ!NDOW COVERING REQUIREMENTS: The Lessor shall comply with this section 8. All 
outside windows shaU be equipped with blinds, or other approved material and shall be 
Installed, ready for use with all necessary hardware when the Lessee occupies the rental 
premises. Window coverings shall be of good quality and appearance matching the decor of 
the space and shall adequately reduce Incoming heat and light to a comfortable level; The 
Lessee reserves the right to select the color Of the window coverings, If new window coverings 
are to be Installed. 

FLOOR COVERING REQUIREMENTS: The Lessor shall comply with this section 9. Office 
floors shall be covered with a good quality of commercial grade carpeting. Other floors shall be 
covered wllh carpet, suitable linoleum, or tile of standard size which Is free of detects. The 
Lessee reserves the right to select the color Of the floor covering, If a new floor covering Is to be 
Installed. Carpeting shall be of a good quality commercial grade and shall not generate more 
than a minimal amount of static electricity under normal use. New floor coverings shall be 
Installed in a skllled manner common to the trade. 

ACOUSTICAL REQUIREMENJS: All offices and similar type space shall be equipped with 
acoustical celling Illes, panels, or other sound absorption material. The overall noise factor shall 
not exceed 90 decibel (dba) for an eight-hour workday at level A reading. Acoustical control 
rnlSt be sufficient to pennlt conferences, waiting room noise, and office work to progress 
simultaneously. It Is the Lessor's responsibility to furnish the proper combination of sound 
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absorptive material on celfings, walls, and floors to achieve the specified preferred notice 
criteria level. 

PARTITION REQUIREMENTS: Unless otherwise specified by Lessee, the Lessor shall ensure 
that all partitions are floor to celllng, flush type, and of drywall construcUon, and that the finish Is 
paint, paneling, or other Lessee-approved material. 

PAINTING REQUIREMENTS: The Lessor shall ensure that all surfaces which nonnally would 
be painted are finished with a minimum of two coats of Interior latex paint on walls and suitable 
semi-gloss enamel on woodwork and bare metal. The Lessee reserves the right to (a) select 
the colors for areas to be newly painted; or (b) determine whether existing painted surfaces are 
satisfactory, If the Lessor wants to use the existing painted surfaces without painting them for 
the Lease. 

DOOR HARDWARE REQUIREMENTS: The Lessor shall ensure that the requirements of this 
section 13 are met. All doors shall be equipped with all necessary hardware. Cylinder locks 
and door checks shall be furnished and Installed on all doors which open Into public corridors or 
space otherwise accessible to other than those persons to be employed In the premises. All 
locks shall be masterkeyed and duplicate lndivldUal keys shall be supplied as required. Outside 
door keys shall be supplled as required by the Lessee. 

14. VOICE AND DATA REQUIREMENTS: The Lessor shall ensure that adequate telephone 
service Is be available and that all necessary conduit and other features necessary to satisfy the 
telephone company's requirements are Included In the building. The Lessee wlil be responsible 
for the actual eonnectlon of telephone and communications equipment required by the Lessee 
and as stated In section 3 ("Delivery of Premises; Renovations"). Under section 3 of this Lease, 
the Lessee wlll be responslble for the re-wiring at the start of this Lease of all offices on floors 2 
through 6 In the premises with Category Se or Category 6 oompllant wiring, Including, but not 
limited to, the Installation of any necessary condUlt. 

15. PARKING REQUIREMENTS: The Lessor shall ensure the requirements of this section 15 are 
met. 

Reserved off-street parking shall be of sufficient size to allow proper and easy parking, and 
have a hard and well-drained surface. The area shall be marked "Reserved" to Identify the 
private parking nature of each reserved space, and each space reserved by the Lessee within 
the area shall be at least 8-1/2 feet wide by 17 feet long and shall be marked to provide for 
proper parking and otherwise Identified as private parking. 

Ninety-Eight (98) reserved parking spaces shall be proVided for the exclusrve use of the 
Lessee. These ninety-eight (98) parking spaces must be provided at no additional cost to the 
Lessee. 

Ninety (90) of the reserved ninety-eight (98) parking spaces provided for the exclusive use of 
the Lessee must be located In the parking lot adjacent to the west side ol the 716 West 4111 

Avenue building. All parking locations must be well lit and have good aocesslbllity In and out of 
the parking area. 
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An additional elght (8) reserved public parking spaces must be provided for the exclusive use of 
the Lessee for the Lessee's Invitees to the blildlng. This parking must be located no more than 
two blocks walking distance from the oftfce location and have good accessibility In and out of 
the parking area. 

FIRE PREVENTION: The Lessor shall maintain the premises In keeping with good fire 
prevention practices. The Lessee reserves the right at reasonable times to enter and make llre 
prevention and !Ire protection Inspections of the building and space occupied. 

HAZARDS: The Lessor shall maintain the building free ol structural or mechanical hazards. 

JANITORIAL SERVICES: The Lessor shall be responsible for janitorial services as outlined 
below tor the entire premises. common areas, and private parking areas. Janitorial s9Nlces 
must be performed by competent employees ol the Lessor or by a competent janltorla! 
company and the Lessor must notify the Lessee of all names of who will be performing these 
janitorial services. The Lessor must give the Janitorial employees or company a copy of the 
actual janitorial duties that are stated In the Lease. The Lessor must notify the Lessee ol all 
janitorial employee or company changes relating to who will be performing the Janitorial 
services. When the Janitorial work is being performed, a person not performing the janitorial 
work may not enter or remain on the leased premises, except as otherwise authorized by 
Lessee. 

Janitorial services shall be performed alter office hours unless otherwise specllled or as 
conveniently as possible to the occupying entitles. The premises generally are occl.flfed 
Monday through Friday except State hoUdays. In the event that various areas are occupied at 
Hmes other than specified herein, the janitorial services shall be performed at other times as 
convenient The Lessee prefers the following: 

A. DAILY SERVICES: 

1. 

2. 

3. 

4. 

5. 

Empty wastebaskets. Empty and wipe ashtrays and place contents in a metal 
container separate from other waste material. Collect all wastepaper and trash and 
dispose ol ft away from the premises. 

Sweep halls and floors In the Interior of the building. Tiie floors are to be swept with 
a yarn broom or a dust mop treated with polyethylene glycol or similar non-Injurious 
material. (II lobby area Is tiled, B-1 will become a daily service.) 

Vacuum all carpets In offices, conference rooms, workstations, hallways, aisles 
used for clrculatlon within said premises, common areas, entryways, elevator 
lobbies and corridors. 

Dust all visible surfaces of furniture, fixtures, and equipment to a height of six (6) 
feet. 

Mop or scrub toilet room floors, wash all plumbing fixtures with warm water and 
soap. Disinfect urinals and water closets. Damp wipes all dispensers. tlied portion 
of toilet room walls and stall partitions. 
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6. Provide and maintain adequate supplies of toilet paper, seat covers, deodorizers, 
sanitary napkins, towels and soap In toilet rooms. These supplies are to be of 
standard or better quality and are to be furnished by the Lessor. The Lessor shall 
also provide a closed disposal container for waste sanitary napkins. 

7. Clean and disinfect any drinking fountains. 

8. Police sidewalks by collecting and removing all trash and other discarded materials. 

9. At the end of each workday, the Janitorial supervisor must Inspect the entire building 
to ensure that all work Is complete and all necessary doors are locked. 

B. WEEKLY SERVICES: 

c. 
D. 

E. 

1. 

2. 

Damp mop all waxed floors and machine buff to remove traffic marks and restore 
luster of wax. 

Remove all fingermarks and smudges from walls, woodwork, and glass surfaces. 

MONTHLY SERVICES: Vacuum fabric furniture. 

EVERY SIX MONTHS SERVICES: 

1. Dust or vacuum window coverings such as bllnds, etc., as may be the case, 
overhead pipes, ventllatlon vents, or molding, etc.~ that must be reached by ladder. 

2. Dust or wash light fixtures as appropriate for greatest llght efficiency. 

3. Wash windows and glass v.4nd deflectors Inside and out leaving no streaks or 
unwashed places. Wipe water spots from sills and frames. Use drop cloth as 
required to protect adjacent surfaces, fixtures, and furniture. Wash v.4ndows at 
equal Intervals of time, weather and conditions permitting. 

4. Wash all wastebaskets. 

5. Wash walls In public halls and stairwells where wall covering permits. Wash pipes 
and rails In stairwells. Clean and wax all paneling. 

6. Shampoo carpets In high traffic areas of the premises. 

AS REQUIRED; 

1. 

2. 

3. 

Replace burned out lamps (to be furnished by the Lessor). 

Remove snow and Ice from sidewalks, entrances, outside storage areas, parking 
areas, and other areas as applicable to an extent which wfll render the areas safe to 
pedestrian traffic and automobile operation. 

Shampoo ALL carpeted areas of the premises. 
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4. Remove spots end steins from carpets, tile and linoleum. Remove all foreign 
matter (gum, smudges, etc.) from floors, handrails end furniture. 

5. Remove all wax from all floors by mopping or scrubbing withe synthetic detergent 
or Wall remover, rinse thoroughly and apply good skid resistant wax of a type 
recommended by floor Ille manufacturers. When wax Is dry, machine buff to 
smooth sheen. 

6. Clean or replace all entry rugs. Rugs are to be furnished by the Lessor at each 
building entrance and will be of sufficient size to preclude the tracking of dirt and 
mud Into the building. 

t9. COMPLIANCE WITH LAWS: The Lessor shall comply with the requirements of this section 19. 

A. Except as otherwise provided elsewhere In this Lease, all Improvements and new 
construction of exlstl11g structures, end all appurtenances, Improvements, new 
construction, and existing structures shall conform to all appllcable slate, Federal and 
local laws, ordinances, codes, and regulallons pertaining to them. Jn the absence of 
local or state regulations, national codes shall apply. Minimum reqUfrements of the 
Lease shall not be construed as lowering the standard established by focal regulations, 
and when local regulatlons end codes contain more stringent provisions, they shall 
govern. The Lessor shall be responsible for obtaining all required permits. The 
premises and the common areas must comply with Federal and stale law relative to 
occupational health end safety regulations. The Lessor shall be responsible tor the 
accomplishment and cost of any building alterations necessary to comply with these 
requirements. 

B. The Lessor must comply With all other eppllceble federal end state labor, wage/hour, 
safety and associated laws that have a bearing on this Leese and must have an 
licenses end permits required by the state andfor municipality for the performance of 
the work required by this Lease. 

20. MAINTENANCE AND REPAIR: The Lessor shall at all times maintain the premises and 
common areas In a safe condition and In a good state of general repair, maintenance, and 
tenantable condition, Including, but not limited to, the roof and the heating, electrical, 
ventilation, plumbing, sanitary, and any elevator or escalator facllltfes. The Lessor shall keep 
the roof free from roof leaks. The Lessor shall keep the common areas In a clean condition. 
The Lessor shall keep the buJldlng and the areas Immediately surrounding and belonging to the 
building free from objectionable tenancy, Odors. vermin, rodents, and other features that will in 
the opinion of the Lessee be detrimental to Lessee's operation. The term "repair" Includes 
repairs ol any type, Including, but not llmlted to, exterior and Interior, structural and 
nonstructural, routine or perlOdic, except In the case of damage arising from the negligence of 
the Lessee's agents or employees. 

21. ~: The Lessor shall provide and ereot/effix adequate slgnage to Identify the Lessee's 
presence and to easily direct the public to the Lessee's space. The Lessor shall provide end 
erect. at no cost to the Lessee, slgnage as follows: In all buildings. entrances, and common 
lobbies, hallways end elevators, and on ell doors or walls et entrances to the Lessee's leased 
spaces. 
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The Lessee reserves the right to erect or affix additional door or wall signs, at the Lessee's 
cost, within Its leased space to further Identify room names and/or numbers. The size and 
character of the signs shall be at the Lessee's discretion and shall not unreasonably detract 
from the aesthetics of the building. 

ELEVATORS: The Lessor shall ensure that the premises under this Lease which are on the 
second floor and above are served by an elevator that, in addition to complyf ng with section 2 
of this Lease, complies with the current applicable editions of the rules, regulations, and codes 
of the State, and the applicable munlclpallty. Documentation from a licensed elevator 
repalrperson stating that the elevator ls In good working order and meets all the infnlmum 
standards shall be provided by the Lessa, at no cost to Lessee, If requested by the Lessee. 

RENOVATION: At least every five (5) years of occupancy or at the reasonable written request 
of the Lessee, the Lessor shall renowte the premises by refinishing all damaged or worn walls, 
cefllngs, floors, or built-In fixtures or repladng damaged or worn wall, floor ot window coverings 
or paint If the Lessor does not respond to such reasonable renovation requests by the Lessee, 
the Lessee reserves Iha right to hire competent workers to accomplish such renovatlon(s) at 
the Lessor's expense, and may deduct the costs lrom the rent payments. For any renovation, 
the Lessee reserves the right to make on-site Inspections and to determine If and when the 
renovation is complete and satisfactory. The Lessee reserves the right to select the color(e) ot 
the floor covering, If a new floor covering Is to be Installed, window coverings, If new window 
coverings are to be Installed, and paint for areas to be newly painted. 

24. WAGE-REbATED REQUIREMENTS: If the Lessor performs construction, alteration, repair, 
renovation, or redecoration work whlle the Lessee Is occupying the premises, and If this work 
amounts to 20 percent or mae of the entire term of this Lease (excludlng optlonal renewals). 
the Lessor Is advised that the Lease wlll be considered by the Lessee to be subject lo the 
minimum wage and other requirements of AS 36.05.01 O - 36.05.110; the current minimum 
wages for various classes of laborers, mechanics, and lleld surveyors (as these terms are 
defined in AS 36.95.0tO), and the rate ol wages paid during the contract must be adjusted to 
the wage rate indicated under AS 36.05.010; the Lessor and Lessor's subcontractors must pay 
all employees unconditionally and not less than once a week; the scale of wages must be 
posted In a prominent and easily accessible place at the site of the work; the Lessee shall 
withhold as much of its payments under this Lease as necessary to pay to laborers, mechanics, 
and field surveyors employed by the Lessor or the Lessor's subcontractors the difference 
between (A) the rates or wages required by the contract to be paid laborers, mechanics, or field 
surveyors on the work, and (B) the rates of wages In fact recelYed by the laborers, mechanics, 
or field surveyors that are less than the required wages: the Lessor Is encouraged to contact 
the Wage and Hour Administration of the Department of Labor for more lnlormatlon. 

25. INGRESS AND EGRESS: All space shall be avallable on a 24-hour day, seven days a week 
basis to the Lessee and Its Invitees. The Lessee shaU have full access to and use of all 
common areas of the building lncludlng, but not limited to, elevators, lobbies, stalrwells, and 
restrooms. The Lessor shall provide seven day a week security patrolling for the bulldlng and 
parking area at no cost to the Lessee. The Lessee wlll be responsible for purchasing and 
lnstalllng security cameras In the lower parking area, and fa their operation and maintenance, 
Including any monitoring. 
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26. ACCESS BY LESSQR: The Lessor and its agents wlll have the right to enter the premlses at 
any time during business hours and after reasonable notice to Lessee (In case of emergency, 
at any tlme and without notice) lo examine and make the repairs, alterations, improvements, or 
additions that Lessor determines to be necessary or desirable, or to show the premises to 
actual or potential Lessees, purchasers, workers, or contractors. II the Lessee Is not personally 
present to permit entry and an entry Is necessary to make repairs, Lessor may enter the same 
by master key (or force If an emergency) without rendering the Lessor liable for the actual 
entry. The Lessor may not enter the premises for other reasons without the permission of the 
Lessee. Nothing contained in this section shall be construed to Impose on the Lessor a duty 
of repair of the building except as provided for elSewhere in the Lease. 

27. USE OE PREMISES: The Lessee will use the premises only lor an office and In a careful and 
proper manner. Use for an office Includes use for public meetings. The Lessee will not use or 
permit all or part ol the premises to be used for another purpose without the prior written 
consent of the Lessor, which shall not be unreasonably wHhheld. The Lessee will not use or 
occupy the premises or permit them to be used or occupied lor a purpose or business 
considered extra-hazardous on account of fire or other hazard, or In a manner which violates 
ledeial, state, or local laws or regulations. 

28. QUIET ENJOYMENT: If the Lessee pays the rent as provided by the Lease and keeps, 
Observes, and performs all of the other covenants ol the Lease by II to be kept, performed and 
observed, the Lessee shall and may peaceably and quietly have, hold, and enjoy the premises 
for the term ol such Lease. 

29. LESSEE ALTERATIONS: Except as provided ror In section 3 ("Delivery Of Premises; 
Renovations") and section 33 ("Remedies on Defaulr), the Lessee may not make, or aUow to 
be made, aHeralions of the premises without the written consent of Lessor, which shall not be 
unreasonably withheld. Alterations shall be performed in a professional and skilled manner. 
Lessee will not allow or permit a lien or other encumbrance to be placed against the premises. 

30. 

31. 

32. 

LESSEE-INSTALLED ITEMS: All fixtures and/or equipment of whatever nature that are 
installed in the premises by the Lessee, whether permanently affixed or otherwise, shall 
continue to be the property of the Lessee and may be removed by the Lessee at any time, 
provided, however, that the Les899 shall, at Hs own expense, repair any Injury to the premises 
resulting from such removal. However any conduit or wiring installed by the Lessee shall 
remain. 

RESTORATION LIABILITIES: Lessee agrees to leave the premises at the expiration or 
termination of this Lease In as good a condition as when llrst occupied, except for reasonable 
wear and tear and loss or damage caused by fire, exploslons, earthquakes, acts of God, or 
other casualty. At the termination of the Lease, the Lessee Is not required to restore the 
premises to their condition before the Lessor or Lessee made the Improvements required for 
the Lessee to occupy the premises under the current lease or before Lessee or Lessor made 
the Improvements under section 3 of this Lease. · 

UNTENANTABIUTY: During the tenn of this Lease, if the premises or any part Is rendered 
untenantable by public authority, or by fire, the elements, or other oasualty, a proportionate part 
of the rent according to the extent of such untenantablllty shall be abated and suspended unlll 
the premises are again made tenantable and restored to their lormer condition by the Lessor; 
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and If the premises or a substantial part of the premises is rendered untenantable by public 
authority or casualty and remeln untenantable for a period of thirty (30) days, the Lessee may, 
at Its option, terminate this Lease by written notice to the Lessor. The Lessee's decision shell 
be controlling es to whether or not the premises are m or unfit for occupancy. This 30-day 
period shall not be so restrlctlvely construed that the Lessee Is bound to remain in the leased 
faclllty If the Lessee's business cannot be safely executed. If warranted due to unsafe 
conditions, the Lessee Is free to move elsewhere. If the premises are made tenantebfe again 
within this 30-day period, the Lessee wlll return to the facility for occupancy. The Lessee may 
also choose to recover from Lessor any excess costs, over the abated Lease payments, 
occasioned by relocation due to untenantabifity. 

REMEDIES ON DEfAULT: If the Lessee shall et any time be In default In the payment of rent, 
or In the performance of any of the terms of the Lease and shall fall to remedy such default 
within sixty (60) days after written notice of the default from the Lessor, the Lessor may retake 
possession of the premises by an unlawful detainer action or other lawful means, and the 
Lease wlll terminate, without prejudice, however, to the right of the Lessor to recover from the 
Lessee ell rent due up to the time of such entry. In case of any default and entry by the Lessor, 
the Lessor shell relet the premises for the remainder of the term for the highest rent obtainable 
and may recover from the Lessee any deficiency between the amount obtained by reletttng and 
the rent specified by the Lease. 

If the Lessor shall at any time bB In default In the performance of any of the terms or obligations 
of the Lessor under this Lease, the Lessee may fix the problem Involved and deduct the cost, 
Including, but not limited to, administrative costs, from the rent, If the Lessor falls to fix the 
problem within a reasonable time after Lessee notifies the Lessor In writing of the default. If the 
Lessee chooses not to fix the problem or cen·not fix the problem, the Lessee may deduct from 
the rent the Lessee's damages, which ere to be determined by the Lessee's Supply Officer; 
When deducting damages under this sentence, "damages' means either (1) the costs 
(Including, but noi limited to, administrative costs) of allevletlng or adjusting to the problem, or 
(2) the dlminuUon of the value of the Lease to the Lessee caused by the Lessor's default. 
IAeleeEI ef p1;1re111f!g !he ether remedies pre•;IEleEI by Ihle peragrei:ill, If tile Lesser fella te eerreet 
a Elefe1:1lt withiA a reaeeAeble time after reeel'llAg ·mllteA AetlfleetieR ef the Elefet1ll freift Ille 
l:eesee, the l:eseee may tefffllAete the l:eeae by glvlAg 19 Eleys wrltteA Aetlee ef the terml1u1tleA 
te Ille beaser aREI may reee·ter Elemegee freFR the lesser. This paragraph does not apply to a 
situation covered by section 32 ('Untenantablllty"). 

INDEMNIFICATION: The Lessor shaU Indemnify, hold harmless, and defend the Lessee from 
and against any claim of, or llablllty for, error, omission, or negligent act of the Lessor under 
this Leese. The Lessor will not be required to Indemnify the Lessee fore clalm of, or llablllty 
for, the Independent negligence of the Lessee. If there Is a claim of, or llablllty for, the joint 
negligent error or omission of the Lessor and lhe Independent negligence of the Lessee, the 
indemnification and hold harmless obligation shall be apportioned on e comparative fault basis. 
In this secUon 34, "Lessor" end "Lessee" Include the e~loyees, agents, and other contractors 
who ere dlrectiy responsible, respectively, to each. In this section 34, '1ndependent 
negligence• means negligence olher then In Iha Lessee's selection, administration, monitoring, 
or controlllng of the Lessor end In approving or accepting the Lessor's work. 

INSURANCE; Without llmlllng the Lessor's Indemnification responslbllltles under section 34 
("Indemnification"), it Is agreed that the Lessor shall purchase at Its own expense and maintain 
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In force at all times during the Lease the following Insurance, except as provided elsewhere In 
this section 35: 

A. workers' compensation insurance as required by AS 23.30.045(d) for all employees 
engaged In work under the contract and as required by any other applicable law; 

B. comprehensive general llablllty Insurance covering all business premises of, and 
operations by or on behalf of, the Lessor in the perfonnance of the contract, Including, 
but not llmlted to, blanket contractual coverage, products coverage, premises and 
operations coverage, Independent contractors coverage, broad form property damage 
endorsement, and personal Injury endorsement; the pollcy must have minimum . 
coverage limits of $1,000,000 combined single llmlt per occurrence; unless waived by 
the Lessee, the Insurance policy shall name the Lessee as an additlonal Insured; 

C. commerclal automoblle llablllty Insurance covering all vehlCles used by the Lessor In 
the performance of the contract, with minimum coverage limits of $500,000 combined 
single limit per occurrence. · 

The Lessor is an entity without employees and does not have the workers' compensation 
insurance required above. If at any time during the term of the Lease, Including any renewals, 
the Lessor hires one or more employees, the Lessor will purchase at Its own expense and 
maintain In force at all times workerS' compensation insurance under A. Of this section 35 for 
the employee or employees and submit proof of the workers' compensation Insurance to the 
Lessee. 

Upon request, the Lessor shall provide the Lessee with evidence satisfactory to the Lessee of 
the Insurance ldentlRed In B. - C. above. Each of the required Insurance pollcles must provide 
for the Lessee to receive a 30-day prior notice of any cancellation. Where specific Umlts are 
shoWn above, It Is understood that they are the minimum acceptable limits. If a policy contains 
higher limlts, the Lessee will be entlUed to coverage to the extent of the higher limits. All 
Insurance poUcles must comply with, and be Issued by, Insurers licensed to transact the 
business of Insurance In Alaska or In another state. 

In addltlai, the Lessor shall require any contractor or subcontractor to provtde and· maintain for 
its employees workers' compensation Insurance. 

DELAYS IN PERFORMANCE: Delays In performance by the Lessor due to unforeseeable 
causes beyond the control and without fault or neglect of the Lessor may be excused. 
Unforeseeable causes may Include but are not llmlted to: (1) acts of God, (2) publlc enemy, (3) 
acts of the state In Its sovereign capacity, (4) acts of another contractor In the performance of a 
contract with the Lessee, (5) fires, (6) floods, (7) quarantine restrictions for epidemics, (8) 
strikes, (9) freight embargoes, (10) unusually severe weather conditions, and (11) delaye 
unusual In nature by subcontractors or suppliers. Notification of such delays must be made to 
the Lessee's Supply Officer In writing within ten (10) days of the commencement of the 
unforeseeable cause. The Supply Officer shall ascertain the facts and the extent of delay and 
the extent of the time for completlng the project. The Supply Officer may approve an extension 
when, In the Supply Officer's judgment, the findings of fact justify an extension. Pending final 
decision on an extension of time under this section, the Lessor shall proceed diligently with the 
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performance of the Lease. lnablllty to comply with state or municipal construction or zoning 
laws or ordinances or restrictive covenants shall not be regarded as an unforeseeable cause. 

EXTENSION: Any holding over after the expiration date of this Lease or of a renewal of this 
Lease shell be construed to be e tenancy from month-to-month at the same monthly rental rate, 
and on the same terms and conditions as specified In this Lease. 

I1M5.: Time is of the essence. 

ASSIGNMENT OR TRANSFER: Assignment or other transfer of this Lease Is subject to 
Section 160 of the Procurement Procedures of the Alaska State Legislature. The Lessee's 
Interest In this Lease may not be assigned without Lessor's prior written consent and Lessor's 
consent will not be unreasonably withheld. 

BINQING ON SUCCESSORS: Subject to section 39, this Lease end all the covenants, 
provisions and conditions contained In the Lease shall Inure to the benefit of and be binding 
upon the successors and assigns of the Lessor and the Lessee. 

41. USE OF LOCAL FOREST PRODVCTS: AS 36.15.010 requires that In a project financed by 
State money In which the use of timber, lumber, and manufactured lumber products Is required, 
only timber, lumber, end manufactured lumber products originating In this state from local 
forests shall be used wherever practicable. Therefore, If construction, repair, renovation, 
redecoration, or other alteration Is to be performed by the Lessor during the Lease, the Lessor 
must use, wherever practical, timber, lumber, and manufactured lumber products originating In 
this slate from local forests. 

42. LEASE AMENDMENTS: In addition to any other amendment the parties may be allowed to 
make under the Lease, the terms of the Lease entered Into may be amended by mutual 
agreement of the panles, if the Lessee determines that the amendment Is In the best Interests 
of the Lessee and If the amendment does not amount to a material modification of the Lease. 

43. AUTHORIZATION; CERTIFICATION: Execution of this Lease was authorized by a majority of 
the members of the Alaska Legislative Council at a meeting on January 15, 2004. 

44. 

Funds are available. In an appropriation to pay for the Lessee's monetary obligations under the 
lease through June 30, 2005. The avallebllfty of funds to pay for the Lessee's monetary 
obligations under the Lease after June 30, 2005, Is contingent upon appropriation of funds for 
the pal11cular fiscal year Involved. In addition to any other right of the Lessee under this Leese 
to terminate the Lease, If, In the judgment of the Legislative Affairs Agency Executive Director, 
sufficient funds are not appropriated, the Lease wlll be terminated by the Lessee or amended. 
To terminate under this section, the Lessee shall provide written notice of the termination to the 
Lessor. 

VENUE AND CHOICE OF bAW: In the event that the parties of the Lease find It necessary to 
litigate the terms of the Lease, venue shall be the State of Alaska, First Judicial District, et 
Juneau end the Lease shall be Interpreted according to the laws of Alaska. 
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45. ENTIRE AGREEMENT: This Lease sets forth the entire understanding of Le$sor and Lessee, 
and no modification may be made to this Lease except by written addendum signed by all 
parties. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year Indicated below. 

LESSOR:. 
716 WEST FOURTH AVENUE, LLC 

~b~I~ 
Robert B. Acree Date 
Member 
Tax Identification No.: 03-0443569 
Business License No.: 423463 

CERTIFYING AUTHORITY 

P~lfl"l~ 
Pamela A. Varn! Date 
Executive Director 
Legislative Affairs Agency 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

~ .. ~k'~ 
senaeneTharriau1tate 
Chair 
Alaska Leglslatlve Councll 
Procurement Officer 

APPROVED AS TO FORM: 

• )!lA. t ( '-'• ;h ;;.:! i·O // t 1/;., j./ ',7. (.'!I 
Legal Counsel Date 
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S?!E _LALASI'-\, /L /) 
~ra(~ ?SS. 
THIS IS TO CERTIFY that on this. f/.2 day of,~d. 2004, before me the undersigned 
Notary Public In and for the State of Alaska, duly commissioned and sworn as such, personally 
appeared, ROBERT B. ACREE, known to me and to me known to be the lndlvlc!Ual named In and 
who executed the abol(e and fOregolng Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that he had full power and authority to, and did execute the above 
and foregoing Lease on behaff of and as the free and voluntary act and deed of said company, 
for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

• 

OFFICIAi.SEAL 
DOllA WUITEll 
NOTARY PU8UC-ORfGON 
COMMISSION NO. 345389 

"'~ a!'RliJ.X/ 10. m 

STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) ss. 
) 

~~--·~ Notary PubUc In an~ ~4 
My commission eicplres:..;,~ 9. 2..od" 

THIS IS TO CERTIFY that on tha«M • day ofQ ~004, before me, the undersigned 
Notary Publlc in and for Alaska, duly commissioned 8lldSWOrn as such, personally appeared 
SENATOR GENE THERRIAULT, known to me and to me known to be the Individual named In 
and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Instrument 
as the free and voluntary act and deed of his prlncfpal for the uses end purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

STATE OF ALASKA e 
OFFICIAL SEAL 

Jeannine M. Price ' 
NOTARY PUBLIC 

· My Commlnlon E•plrn 3/Zl/08 

~~.v~ 
NPUbJiClll8l1d for Alaskj \ 
My commission expires: 3 :>9 c$ 

j 
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STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) SS. 
) 

• 
• 

THIS IS TO CERTIFY that on the lpLJ\...,day 0~2004, before me, the undersigned 
Notary Public In and for Alaska, duly commisslon8dllldSWOrn as such, personally appeared 
PAMELA A. VARNI, known to me and to me known to be the Individual named In and who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 
ALASKA LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the 
foregoing Instrument as the free and voluntary act and deed of her principal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

STATE OF AL.ASKA 8 
OFFICIAL SEAL 

Jeannine M. Price ~ · 
NOTARY PUBLIC 

My CommlHlon E•PlrH 3128/0I 

~~\)~ 
tar}IPUiJllClllor Ala~t. 

My commission expires: ..3 OI. C\ \ D %' 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - Stale Business 

After recording return to: 
Jan Price, Supply Officer 
Legislative Affairs Agency 
State Capitol . 
Juneau, AK 99801-1182 
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LEASE AMENDMENT NO. 1 

THIS LEASE AMENDMENT, made end entered Into on the date the Legislative Affairs 
Agency Executive Director or her deslgnee signs the lease amendment, Is by end between 
716 WEST FOURTH AVENUE, LLC. an Alaska llmtted llebility company, whose address Is 
P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," end 1he 
LEGISLATIVE AFFAIRS AGENCY, whose address Is Slate Capitol, Room 3, Juneau, Alaska 
99801-1182, hereinafter referred to es "Lessee•, hereby amends the lease dated April 6, 
2004, recorded In Book 2004-024411-0, Pages 1 - 18, Anchorage Recording Dlstric~ Third 
Judicial District, State of Alaska, 

WITNESS ETH 

WHEREAS, Lessor Is leasing to Lessee the following described premises, hereinafter 
"premises", 

Approximately 22,834 square feet of office space, which consists of ell net 
usable office space on the second through sixth floors end approximately 811 
square feet of storage space in the basement, et the building located at 716 
West 4lh Avenue In Anchorage, Alaska at Lot 3A, Block 40, of the Orlgtnel 
Townslte of Anchorage, according to the official plat thereof, Third Judicial 
Dls1rlct, State of Alaska; 

WHEREAS, there has been a dispute between Lessee and Lessor as to the size and 
number of 1he reserved parking spaces provided to Lessee under the Lease; 

WHEREAS, during the dispute described In the previous whereas clause, Lessee hes 
rented additional parking spaces from another person and deducted the rental amount 
for these spaces from the rent paid by Lessee under this Lease; and 

WHEREAS, this Lease Amendment represents a settlement of the dispute desQ"lbed 
In the prevtous two whereas clauses. 

NOW, THEREFORE, LESSOR AND LESSEE AMEND THE LEASE AS FOLLOWS: 

1. Section 1, "Rental Property and Rental Rate; of the Lease Is amended by amending the 
phrase, "and Ninety-Eight (98) reserved off-street perking pieces," to now read "end 
Eighty-Six (88) reserved off-street perking pieces," 
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Beginning on June 1, 2006, the monthly rental rate wlll be decreased by $1,000.00 each 
month to reflect the reduced number of parking spaces that the Lessor wlll be providing 
to the Lessee. 

3. The Lessor will pennll the Lessee's security guard to occupy space In the first floor 
lobby common area space across from the elevators al no additional cost lo the Lessee 
until the first floor lobby common area space is needed by the Lessor lo fulflll space 
requirements of other tenants In the building. 

4. Section 15, "Parking Requirements," of the Lease Is deleted and replaced with the 
foDowlng section: 

15. PARKING REQUIREMENTS; The Lessor shall ensure the requirements of this 
section 15 are met. 

A. Lessor wlll provlde at no additional cost lo the Lessee 86 off-street 
parking spaces In the upper and lower parking lots adjacent to the west 
side of the 716 West 4th Avenue building for the use of the Lessee and 
Lessee's Invitees to the building. These 86 spaces must be avallable lo 
Lessee and Lessee's invitees 24 hours a day 7 days a week. 

B. Each parking space provided under A. of this sec. 15 shall be marked 
"Reserved" to Identify the private parking nature of the space. The 
current striping of each parking space localed In the upper and lower 
parking lots adjacent to the west side of the 716 West 411> Avenue 
bulldlng will remain In effect for the duration of the tease. In this 
subsection B, "current" means In e>elstence on the date this lease 
amendment ts entered Into. 

C. Parking spaces provided under A. of this sec. 15 must be of sufficient 
size to allow proper and easy parking and must have a hard and well· 
drained surface. Each parking space must be marked lo provide for 
proper parking. All parking locatlons must be well Ill and have good 
accessibility In and out of the parking area. 

6. Notwithstanding any other provision In the Lease, Lessor waives any and all claims that 
Lessor may have or allege against the Lessee for or arising out of the Lessee's 
withholding of rent from the Lessor during the dispute between the Lessor and the 
Lessee over the size and number of the reserved parking spaces provided by Lessor 
under the Lease. 

6. AUTHORIZATION; CERTIFICATION: 

Execution of this lease amendment was authorized by a majority of the members of the 
Alaska Legislative Council al a meeting on May 22, 2006. 

Execution of this lease amendment by the Legislative Affairs Agency E>eecutlve Director 
or her deslgnee hereby constitutes a certification that funds are available In an 
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appropriation to pay for Lessee's monetary obligations under the Lease through June 
30, 2006. Aveilablllly of funds to pay for Lessee's monetary obllgatlons under the 
Lease after June 30, 2006, Is contingent upon the appropriation of funds for the 
particular fiscal year Involved. In addition to any other right of the Lessee under this 
Lease to terminate the Lease, If, In the judgment of the Legislative Affairs Agency 
Executive Director, sufficient funds are not appropriated, the Lease wlll be terminated 
by the Lessee or amended. To terminate under this section, the Lessee shell provide 
notice of the termination to the Lessor. 

7. All other provisions of the Lease will remain the same. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this lease amendment 
and renewal on the day, month, and year Indicated below. 

LESSOR: 

716 WEST FOURTH AVENUE, LLC 

Robert B. Acree Dale 
Member 
Tax Identification No.: 03-0443569 
Business License No.: 423463 

CERTIFYING AUTHORITY 

~~~~~~· 1 /1y/o{, 
Pamela A Verni 
Executive Dlrec1or 
Leglslatlve Affairs Agency 

Page 3 of 5 

LESSEE: 

STATE OF ALASKA 
LEGI E AFFAIRS AGENCY 

Rep 
Chair 
Alaska Legislative Council 'l-11- I!> 6 
Procurement Officer Date 

APPROVED AS TO FORM: 

~~ ~ "/lj-uo/, 
Legal Counsel Date 
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STATE OF ALAS~ 

CoJNT'f ol" \:\Av> AI:I -v-· 
THll~C Jt:JDICIAL BISl'RIST 

) 
) ss. 
) 

• 
• 

THIS IS TO CERTIFY that on this Gl~ day of enry$- , 2006, before me the 
undersigned Notary Publlc In and for the State of11~~!ta;-duly commissioned and sworn as 
such, personally appeared ROBERT B. ACREE, Known to me and to me known to be the 
Individual named in and who executed the above and foregoing lease amendment on behalf of 
716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that he had full power and 
authority to, and did execule the above and foregoing lease amendment as his free and 
voluntary act and deed of said company, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written . 

. ~: .. ·· 
/ .• ; ~ p ~-.·~\ 

~.~: w ~er . : ' r- ., .. 

\?;;>~:.... . . 
'··~,. /, . . .. ·. ........ 

STAlE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

Notary Publlc In and for Meske ~~..: ' "b-
My commission expires: ______ _ 

JACLYN It. MILLER 
Notary Publlc, State of Hawaii 

My Cornrnlnlon Explm June 04, 2010 

THIS IS TO CERTIFY that on the l\.jl, day of Q~ .... L .. ~2006, before me, the 
undersigned Notary Public In and for Alaska, duly ~d and sworn as such, 
personally appeared REPRESENTATIVE PETE KOTI, known to me and to me known to be 
the Individual named In and who executed the above and foregoing lease amendment and 
renewal as the CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and he acknowledged to 
me that he executed the foregoing Instrument as the free and voluntary act and deed of his 
principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

STATE OF ALASKA -OFFICIAL SEAL 
WM C. fbeelle ' 

NOTARY PUBUC 
Notary Pu.blic in and for Alask! t 1 
My commission explres: _ _.9,..µ~~+--o_,J.'-----
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STATE OF ALASKA ) 
) ss. 

FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the 1'2.-'ft- day of \) _..,.L,_J./ 2006, before me, the 
undersigned Notary Publlc In and for Alaska, duly ~ed and sworn as such, 
personally appeared PAMELA A. VARN!, known to me and to me known to be the lndlvldual 
named In and who executed the above and foregoing lease amendment as the EXECUTIVE 
DIRECTOR of the STATE OF ALASKA LEGISLATIVE AFFAIRS AGENCY, and she 
acknowledged to me that she executed the foregoing Instrument as the free and voluntary act 
and deed of her prfnclpal for the uses and pu,.Poses therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

I.STATE OF ALASKA e 
OFFICIAL SEAL 
W1111 C. lbelefe · 

'IOTAAV PUBLIC 

Notary Publlc In and for Ala'!J: A 
I My commission explres:~/if 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording return to: 
Jan Price, Supply OHicer 
Legislative Affairs Agency 
State Capitol 
Juneau, AK 99801-1182 
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AMENDMENT NO. 2 AND RENEWAL OF LEASE 

LEASE AMOUNT FOR FIRST YEAR OF RENEWAL: $637, 137. 72 
(excluding CPl-U adjustment amount) 

THIS AMENDMENT AND RENEWAL OF LEASE, made and entered Into on lhe date the 
Legslatlve Affairs Agency Executive Director or her deslgnee signs the Lease, Is by and 
between 716 WEST FOURTH AVENUE, LLC, an Alaska limited llablllty company, whose 
address Is P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor." 
and the LEGISLATIVE AFFAIRS AGENCY, whose address is Stale Capitol. Room 3, 
Juneau, Alaska 99801-1182, hereinafter referred to as "Lessee•, hereby amends and 
renews the lease dated Aprtl 6, 2004, recorded In Book 2004-024411-0, Anchorage 
Recording District, Third Judicial District, State of Alaska, and amended September 12, 
2006. 

WITNESS ETH 

WHEREAS, the Lessor Is currently leasing to the Lessee the following described premises, 
hereinafter "premises," described es follows: 

Approximately 22,834 square feet of office space, which consists of all 
net usable office space on the second through sixth floors and 
approxlmately 811 square feel of storage space in the basement, at 
the building located at 716 West 41t1 Avenue In Anchorage, Alaska al 
Loi 3A, Block 40, of the Original Townslte of Anchorage, according to 
the official plat thereof, Third Judlclal District, State of Alaska, 

and Eighty-Six (86) reserved off-street parking places. 

NOW, THEREFORE, LESSOR AND LESSEE, AGREE AS FOLLOWS: 

1. That the Lease Is renewed for a term of one (1) year beginning June 1. 2009, and 
terminating at 11:59 p.m. on May 31, 2010, with the Lessee having four (4) remaining 
one (1) year renewal options to be exercised by giving notice in writing to Lessor at the 
Lessor's above address at least thirty (30) days before the expiration of each term. 

2. The monthly renlal rate for this renewal term Is Fifty-Three Thousand, Ninety Four, and 
81/100 dollars ($53,094.81).The rent will be adjusted the first of July In 2009 to reflect 
changes In the Lessor's variable costs. The adjustment wlll be based on the percentage 
of change, between 2003 and the calendar year before the calendar year of the 
adjustment, In the U.S. Department of Labor Consumer Price Index for All Urban 
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Consumers, Anchorage Area (CPl-U). The Annual Adjusted Monthly Rental Rate will be 
computed as follows: 

PERCENTAGE OF CHANGE IN CPl-U 

(Annual average CPl-U for the calendar year preceding the year of adjustment) -
(Annual average CPl-U for the calendar year 2003 (162.50) = x 

x / 162.50% = yo/o 

ADJUSTED MONTHLY RENTAL RATE 

[(35% x Base Monthly Rental Rate) x % of change in CPl-U) + Base Monthly Rental 
Rate = Adjusted Monthly Rental Rate. 

[(35% x Base Monthly Rental Rate) x Y"AI + Base Monthly Rental Rate = Adjusted 
Monthly Rental Rate. 

2. Section 39, "Assignment or Transfer", of the Lease Is amended to read: 

39. ASSIGNMENT OR TRANSFER; 

Assignment or other transfer of this Lease is subject to Section 160 of the 
Procurement Procedures of the Alaska State Legislature. The Lessee's Interest 
Jn this Lease may not be assigned without Lessor's prior written consent end 
Lessor's consent will not be unreasonable wtthheld. 

The Lessor consents to the Lessee's assignment to the Anchorage Community 
Development Authority (ACDA), an Instrument of the Munlclpality of Anchorage, 
of a limited right to manage the Fifty-Two (52) parking spaces of the upper 
parking lot for off hours public parking based on the following terms: 

(1) Leglslallve Affairs Agency (LAA) will assign to ACDA the limited right 
to manage the Fifty-Two (52) parking spaces of the upper parking 
lot located at 716 West Fourth Avenue for off hours public parking al 
the following times: 

1. Twenty-four hours per day on weekends; and 
2. On weekdays, between the hours of 5:30 p.m. through 

7:00a.m. 

However, upon prior written notice from LAA, ACDA will suspend 
public parking during these off-hour periods should LAA need these 
parking spaces for special events, such as legislative hearings. 

~1~mm11m111rn1rnm 1111 
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(2) At all times Thirty-Four (34) parking spaces on the lower level of the 
parking lot localed at 716 West Fourth Avenue wfll be reserved for 
exduslve use of LAA. 

(3) At all times during which ACDA has the right to manage the parking 
on the upper level parking portion of the property for publlc parking, 
ACDA will maintain supervision of the property and all responslblllty 
associated with it including, but not nmited to, snow and Ice removal. 
ACDA may provide for publlc parking upon such terms and 
conditions as It considers appropriate, In Its sole judgement, 
Including the use of slgnage, on-site or off-site patrons' security 
measures, and collection of any and all fees. 

(4) 716 West Fourth Avenue, LLC, will pay ACDA the costs It rurrently 
pays for maintaining the parking lots In a safe condition and good 
slate of general repair lnc:tuding, but not llmlled to, snow and Jee 
removal, at all times. 

(5) ACDA will select and install all revenue control equipment for the 
public parking spaces. The firat $25,000 in parking revenue shall be 
retained by ACDA to cover purchase of the revenue control 
equipment and for operations and maintenance costs. 

(6) Any parking revenue received by ACDA from operations above 
$25,000 shall be split equally between LAA and ACDA. 

(7) ACDA shall provide enforcement for both the upper and lower levels 
of parking lots located at 716 West Fourth Avenue 24 hours per day 
I 7 days per week. 

(8) ACDA shall not Issue citations lo or remove any vehicles that park 
on the upper and lower levels of parking lots located at 716 West 
Fourth Avenue If the vehicles are displaying an LIO or LAA approved 
legislative parking sticker. 

(9) ACDA will hold LAA and 716 West Fourth Avenue, LLC harmless to 
Iha full extent provided by the law with respect to any claims arising 
out of the use of the parking areas during any period which ACDA 
has the right to manage and operate under this Agreement. 

AUTHORIZATION; CERTIFICATION: Execution of this Leese Amendment and 
Renewal was authorized by a majority Of the members of the Alaska Legislative 
Council at a meeting on January 27, 2009. 

111w~~11r~11~11111m11 I! 
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. Funds are available in an appropriation to pay for Iha Lessee's monetary obllgatlons 
under the lease th rough June 30, 2009. The avellablllty of funds to pay for the 
Lessee's monetary obllgelions under Iha Lease after June 30, 2009, Is contingent 
upon appropriation of funds for Iha particular fiscal year Involved. In addition to any 
other right of Iha Lessee under this Lease to terminate the Lease, If, In Iha judgment 
of the Leglsletlve Affairs Agency Executive Director, sufficient funds era not 
appropriated, the Leesa wtll be terminated by Iha Lessee or emended. To terminate 
under this section, the Lessee shell provide written notice of the termination to Iha 
Lessor. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the 
day, month, end year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

/~1-f/ ~ 1o'l. 
Robert 8. Acrae4iData 
Member 
Tex Identification No.: 03-0443569 
Business License No.: 423463 

CERTIFYING AUTHORITY: 

f~tuvvu' 3/11(07 
Pamela A. Verni Date 
Executive Director 
Legislative Affalrs Agency 

LESSEE: 
STATE OF 
LEGISft 

Rep 
Chai 

! 

Alas a Legisletlve Council 
Procurement Officer 

APPROVED AS TO FORM: 

z/n/o1 
Date 

~I H~lll lilllll~~HI 
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STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on thls~-ifi day of Ff«vM~ , 2009, before me the 
undersigned Notary PublfC In and for the State Of Alaska, uly commissioned and sworn 
as such, personally appeared, ROBERT B. ACREE, known to me and to me known to 
be the individual named In and who executed the above and foregoing Lease on behalf 
Of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that he had full 
power and authority to, and did execute the above and foregoing Lease on behalf of 
and as the free and voluntary act and deed of said company, for the uses and purposes 
therein mentioned. 

IN WITNESS WHEREOF, I have hereunto sat my hand and affixed my notarial 
seal the day, month and Y~10mlb1Jbova written. 

~~~,;_~JON~~ 

~f~~~~N~~:;:;;~~;;l:Q:~:--~~~ 
\J:PUBLrc / ~ M 
~..,.~~ '•.Zo'? •• ···;.. 6 
~f o/i''AC~.,,,~~ 

71111111111111\\\\\~ 
STATE OF ALASKA ) 

) ss. 
FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the ?,d. day of /v'l,,,_. J. , 2009, before me, the 
undersigned Notary Publlc In and fOf Alaska, duly~ned and sworn as such, 
personally appeared Representative John Harris, known to ma and to ma known to be 
the Individual named In and who executed the above and foregoing Lease as the 
CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and ha acknowledged to ma that 
ha executed.the foregoing Instrument as the free and voluntary act and dead of his 
principal for the uses and purposes therein sat forth. 

IN WITNESS WHEREOF, I have hereunto sat my hand and affixed my notarial 
seal the day, month and year first above written. 

STATE OP ALASKA 
OFFICIAL SEAL 

Wen c. lbesate 
NOTARY PUBLIC 

My Commlulon E•plr•• With Offlae 

Pages are 

" u 

111 ~1m11~ mm111111m 
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STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) SS. 
) 

• 
• 

THIS IS TO CERTIFY that on the //./j._day of M:z4 , 2009, before me, the 
undersigned Notary Public In and for Alaska, duly commissioned and sworn as such, 
personally appeared PAMELA A VARNI, known to me and to me known to be the 
Individual named In and who executed the above and foregoing Lease as the 
EXECUTIVE DIRECTOR of the STATE OF ALASKA LEGISLATIVE AFFAIRS 
AGENCY, and she acknowledged lo me that she executed the foregoing Instrument as 
the free and voluntary act and deed of her principal for the uses and purposes thereln 
set forih. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial 
seal the day, month and year nrst above written. 

STATE OF ALASKA 
OFFICIAL SEAL 

Wen C. lbeeate 
NOTARY PUBLIC 

My Commlaslon Explr11 Wllh Oll'lce 

VJ~ e. ~ 
Notary PubUc In and for Alaska r r • 
My commission expires: 11 llJI U, 6 t;t Cf 11 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording return to: 
Tina Strong, Suppty Officer 
Legislative Affairs Agency 
State Capitol, Rm 3 
Juneau, AK 99801-1182 
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• EXHIBITD 

Alaska State Legislature 
Legislative Alf airs Agency 
Office of the .t.xecutive Director 
Tury Miller Legisla1ive Office Bui/din/(, Room 211 

• 

Mailing Address: State Capitol, Rm. 3 JuneaM, Alaska 99801-1182 Phone (907) 465-3800 Far. (907) 465-3234 

September 19, 2013 

Senator Anna Fairclough, Chair 
Representative Mike Hawker, Vice-Chair 
Legislative Budget & Audit Committee 
State Capitol 
Juneau, AK 99801-1182 

RE: AS 36.30.083(b) Lease Reporting Requirement 

Dear Senator Fairclough and Representative Hawker: 

In accordance with the requirements of AS 36.30.083(b), the Legislative Affairs Agency 
would like to report lo the Legislative Budget and Audit Committee that the Agency will 
be entering into a 10-ycar real property lease extension of the Anchorage Legislative 
Offices and Anchorage Legislative Information Office at 716 West 4th Avenue effective 
June I, 2014, during the end of fiscal year 2014. 

The le.a.se will also be amended to accommodate an expansion and renovation of the 
premises. As required by AS 36.30.083(a), the market rental value of the renovated 
premises, including the parking garage, was appraised by real estate appraiser Tim Lowe, 
MAI, CRE, FRICS, ofWaron7.ofand Associates, Inc. on September 18, 2013, and 
reviewed by the Alaska Housing Finance Corporation, to establish that the rent due unde · 
the lease is I 0 percent below the market rental value of the real property. Mr. Lowe has 
assessed the rental value of the property, as of the effective date of the lease extension on 
June I, 2014, at $325,667 a month or $3,908,000 annually. The annual rental payment 
will be $281,638 a month or SJ,379,656 annually, exceeding the 10 percent redu1:tion in 
market rental value required by AS 36.30.083(a). Our annual savings will be $528,344. 

Since.rely, 

f~~ 
Pamela A. Vami 
Executive Director 

cc: Tina Strong, Contracting Officer, lAA 
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ALASKA LEGISLATIVE Pl~OCUl~EMENT PROCEDURES 

(revised 11/21/13) 

* Section I. The Administrative Services Policy and Procedures Manual is amended by adding 
new sections to read: 

Sec. 010. PURPOSE. 
The purpose of these procurement procedures is to adopt compet1t1vc procurement principles 
applicable to the Legislature that ensure the fair and equitable treatment or all persons who deal 
with the procurement system or the Legislature. 

Sec. 020. APPLICATION. 
(a) These procedures apply to all contracts entered into after December 31, 1987, for services, 
professional services, supplies, or construction to be provided to a legislative agency or 
legislative committee except: 

(I) employment contracts; 

(2) contracts that do not exceed $35,000 each year: 

(3) contracts for utilities; in this paragraph, "utilities" includes water, heat, sewer, 
telephone services and garbage; 

(4) contracts with a state agency, including a dcpa11mcnL the University or Alaska, and 
a public corporation; 

(5) contracts to purchase memberships in professional and legislative organizations; 

(6) contracts to handle an emergency situation, including a situation that arises because 
or fire, flood, equipment failure, or other compelling reason; to qualify for this 
exemption, the procurement oniccr shall make a written determination that there is 
an emergency, and the determination must recite the facts on which the 
determination is based; 

(7) contracts for the purchase or maintenance services for equipment, software, or both; 

(8) contracts for hospitality or government protocol; and 

(9) contracts for artifacts or art. 

(b) Only section I SO(b) of these procedures applies to contracts with a municipality in the state. 

Sec. 030. NOTICE OF SOLICITATIONS. 
(a) A solicitation to procure services, professional services, supplies, or construction under a 
contract must be extended to a surlicicnt number or linns or persons to insure that public interest 
in competition is adequately served. Bids or proposals from at least six firms or persons listed on 
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the appropriate contractor list maintained by the Department of Administration and the 
Department or Transportation and Public Facilities shall be solicited for contracts equal to or 
greater than $I 00,000. Bids or proposals from at least three firms or persons listed on the 
appropriate contractor list maintained by the Dcpar1mcnt of Administration and the Department 
or Transportation and Public Facilities shall be solicited for contracts of less than $I 00,000. 
Lists of contractors maintained by the Department of Administration and the Dcpai1mcnt of 
Transportation and Public Facilities shall be used in soliciting bids or proposals under this 
section. 

(h) Advertising in a medium that will rcasonahly bring the invitation or proposal to the atlcntion 
of persons ahlc to provide the required services, professional services, supplies, or construction 
may be subs1i1u1cd for direct solicitation or used joinlly with direct solicitation of bids or 
proposals. 

(c) The procurement ofliccr shall give notice or the solicitation at least 21 days before the date 
for the opening of bids or proposals unless the ofliccr makes a determination in writing that a 
shorter notice period is necessary for a particular solicitation. 

(cl) I fan insufficient number of firms or persons have the expertise required to enable an agency 
to solicit the number or bids or proposals required under (a) or this section. the agency shall 
solicit bids or proposals 

(I) from each person or lirm listed on the appropriate contractor list that appears to 
possess the required expertise; 

(2) from any person or lirm with the required expertise of which the contracting agency 
or commillcc may be aware. 

(e) A legislator or the procurement orliccr for a legislative commillce may request the 
Legislative Affairs Agency Lo carry out the solicitation responsibilities under this section. 

Sec. 033. LlivllTED COMPETITION PROCUREMENTS. 
(a) A procurement may be made without using competitive scaled bidding or competitive sealed 
proposals i r the procurement is 

(I) for supplies and docs not exceed$ I 00,000; this paragraph includes a space lease that 
docs not exceed 

(A) $100,000, even if the lease exceeds 7,000 square feel; or 

(11) 7,000 square feet, even if the lease exceeds$ I 00,000; 

(2) for services and docs not exceed $100,000; or 

(3) for construction and does not exceed $200,000. 

Alaska Legislative Procurement Procedures 
Revised 11/21/13 
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(b) A procurement made under this section shall be made by contacting at least three lirms or 
persons for writ1cn bids or proposals and is not subject to the solicitation requirements of sec. 
030 or the preference requirements or secs. 142 or 145. 

Sec. 035. PRACTICAL COMPETITION PROCUREMENT. 
A construction contract that docs not exceed $I 00,000, or a contract for supplies, services, or 
professional services may be awarded without using competitive scaled bidding or competitive 
scaled proposals, if the procurement oniccr determines in writing that a situation exists that 
makes competitive scaled bidding or competitive scaled proposals impractical or contrary to the 
public interest. Procurements made under this section shall be made with competition that is 
practical under the circumstances and without complying with the solicitation requirements of 
sec. 030 or the preference requirements of secs. 142 or 145. 

Sec. 040. EXEMPTIONS. 
(a) A contract is exempt from the solicitation requirements or sec. 030 and from sec. 145, if 

(I) the procurement offo.:cr determines in writing that 

(A) it is not practicable to award a contract by competitive scaled bidding, 
competitive scaled proposals, or other competitive method; and 

(13) award or the contract under this paragraph is in the agency's or commillcc's 
best interest; 

(2) the contract is with a contractor that the Department or Administration has selected 
by competitive bidding to provide to state agencies the service, product, leased 
space, or construction that is the subject or the contract; or 

(3) the contract is for legal services. 

(b) An exemption in (a)( I) or this section applies only if it is approved by the procurement 
onicer, and in the case or a contract for a legislative commillcc, by a majority of the commillec 
members. A writlcn _justification that details the reasons for the exemption in (a)( I) or this 
section shall he at1ached to the contract and filed under sec. 200 or these procedures as a public 
record. A contract proposed for award under the exemption in (a)( I) of this section is not valid 
unless the required approval is received. 

(c) Sections 142, 147, and 210 of these procedures do not apply to a contract that is exempt 
under (a)(2) of this section. 

(cl) A lease that was procured competitively may be materially modified by amendment, and the 
material modification of the lease docs not require procurement ora new lease, if 

(I) the reasons for the modification arc legitimate: 

(2) the reasons for the modilication were unforeseen when the lease was entered into; 

Alaska Legislative Procurement Procedures 
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(3) it is not practicable to competitively procure a new lease; 

(4) the modification is in the best interests or the agency or the committee; 

(5) the procurement orticcr makes a written determination that the items in paragraphs 
(I) - (4) cxisL the determination details the reasons for concluding why the items 
cxisL and the determination is attached to the amended lease; and 

(6) the use of this subsection is approved by the procurement officer and, in the case of 
an amendmclll for the lease of a legislative committee, by a majority or the 
committee members. 

Sec. 045. SMALL PROCUREMENTS. 
(a) Professional services contracts that do not exceed $100,000 may be made as small 
procurements under this section. Procurements made under this section are not subject to sec. 
145 or to the solicitation requirements set forth in sec. 030 or these procedures. Small 
procurements arc subject to the provisions of sec. 147 or these procedures. A small procurement 
that is made by a solicitation or bids is subject to the Alaska bidder preference set out in sec. 
I 45(c) or these procedures. 

(b) A co111ract awarded as a small procurement under this section may be amended so that the 
contract amount exceeds the amounts set out in (a) or this section, without complying with the 
solicitation requirements set forth in sec. 030 of these procedures. 1-lowcvcr, a contract may not 
be artilicially divided to avoid the solicitation requirements set rorth in sec. 030 of these 
procedures. 

Sec. 050. ONLY ONE BID OR PROPOSAL RECEIVED. 
(a) Ir only one responsive bid is received in response to an invitation for bids, including multi­
step bidding, an award may be made to the single bidder i r the procurement officer finds that the 
price submitted is fair and reasonable, and that either other prospective bidders had reasonable 
opportunity to respond, or there is not adequate time for rcsolicitation. Otherwise the bid may be 
rejected and: 

(I) new bids or orfcrs may he sol icitcd; 

(2) the proposed procurement may be cancelled; or 

(3) ir the procurement oflicer determines in writing that the need for the supply or 
service continues, but that the price or the one bid is not fair and reasonable and 
there is not time for rcsolicitation or resolicitation would likely be rutile, the 
procurement may then be conducted under sec. 040 or these procedures. 

(b) Jr only one proposal is received in response to a request for proposals, the procurement 
ofliccr may, as the officer deems appropriate, make an award, cancel the procurement, or if time 
permits, resolicit for the purpose or obtaining competitive scaled proposals. 

Alaska Legislative Procurement Procedures 
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Sec. 070. BID AND PERFORIVIANCE BONDS FOR SUPPLY CONTRACTS OR SERVICE 
CONTRACTS. 
In addition to any other bond required by law, bid and performance bonds or other security may 
be required for supply contracts or service contracts as the procurement officer deems advisable 
to protect the interest or the agency. These requirements shall be set forth in the solicitation. Bid 
or performance bonds may not be used as a substitute for a determination or bidder or offeror 
responsibility. 

Sec. 080. CONDITIONING BIDS OR PROPOSALS UPON OTHER AWARDS NOT 
ACCEPTABLE. 
A bid or proposal that is conditioned upon receiving award or both the particular contract being 
solicited and another legislative contract is nonresponsive and not acceptable. 

Sec. 090. DETERMINATION OF TERMS AND CONDITIONS. 
The procurement officer is authorized to determine the provisions, terms and conditions or 
solicitations and contracts, provided the provisions, terms and conditions are not contrary to 
statutory or other requirements governing the procurement. 

Sec. 095. HUMAN TRAFFICKING. 
(a) A procurement may not be made from a person that has headquarters in a country listed in 
Tier 3 or the most recent Trartieking in Persons Report published by the United States Secretary 
or State under 22 U.S.C. 7107(b)( I )(C). 

(b) The procurement of"ficer may set restrictions on procurement from a person that conducts 
business in but does not have headquarters in a country listed in Tier 3 of the most recent 
Trafficking in Persons Report published by the United States Secretary or State under 22 U.S.C. 
7107(b)( I )(C). 

See. I 00. UNSOLICITED OFFERS. 
(a) An unsolicited ofkr is an offer other than one submitted in response to a solicitation. 

(b) The procurement officer shall consider an unsolicited offer as provided in this section. To be 
considered for evaluation an unsolicited offer: 

(I) must be in writing; 

(2) must be sufliciently detailed to allow a judgment to be made coneernrng the 
potential utility or the offer to the agency; 

(3) must be unique or innovative; 

(4) must demonstrate that the proprietary character or the offering warrants 
consideration or the use or a noncompetitive procurement; and 

(5) may be subject to testing under terms and conditions specified by the agency. 

Alaska Legislative Procurement Procedures 
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(c) The unsolicited offer must be evaluated to determine its use to the agency and whether it 
would be to the agency's advantage to enter into a contract based on the offer. 

(d) A written request for confidentiality of technical data and trade secrets contained in an 
unsolicited offer that is made in writing shall be honored. If an award is made, conlidentiality of 
data shall be agreed upon by the parties and governed by the provisions of the contract. 
Conlidcntial data not contained in the contract arc not open to public inspection under sec. 200 
of these procedures. If agreement cannot be reached on confidentiality, the agency may reject 
the unsolicill:d offer. 

Sec. I I 0. POLICY FOR CANCELLATION OF SOLICITATIONS. 
Solicitations should only be issued when there is a valid procurement need unless the solicitation 
states that it is for informational purposes only. The solicitation must give the status of funding 
for the procurement. Preparing and distributing a solicitation requires the expenditure of state 
time and funds. Businesses also incur expense in examining and responding to solicitations. 
Therefore, although issuance of a solicitation docs not compel award of a contract, a solicitation 
may be cancelled only when there arc cogent and compelling reasons to believe that the can­
cellation of the solicitation is in the agency's best interest. 

Sec. 120. CANCELLATION OF SOLICITATION: REJECTION OF ALL BIDS OR 
PROPOSALS. 
(a) A soliciiation issued by an agency must state that the solicitation may be cancelled as 
provided in this section. 

(b) Before opening, a solicitation may be cancelled in whole or in part when the procurement 
orliccr determines in writing that cancellation is in the agency's best interest. Reasons for 
cancellation include: 

(I) the agency no longer requires the supplies. services, or construction; 

(2) the agency no longer can reasonably expect to fund the procurement; or 

(3) proposed amendments lo the solicitation would be of such magnitude that a new 
solicitation is desirable. 

(c) When a solicitation is cancelled before opening, notice of cancellation shall be sent to all 
businesses solicited. The notice of cancellation must: 

(I) identify the solicitation; 

(2) briefly explain the reason for cancellation; and 

(3) where appropriate, explain that an opportunity will be given to compete on any 
rcsolicitation or any future procurements of similar supplies, services, professional 
services, or construct ion. 

Alaska Legislative Procurement Procedures 
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(d) Alier opening but before award, all bids or proposals may be rejected in whole or in part 
when the procurement officer determines in writing that rejection is in the agency's best interest. 
Reasons for rejection include: 

(I) the supplies, services, professional services, or construction being procured arc no 
longer required; 

(2) ambiguous or otherwise inadequate specifications were part of the solicitation; 

(3) the solicitation did not provide for consideration or all factors of significance to the 
agency; 

(4) prices exceed available funds and it would not be appropriate to adjust quantities to 
come within available funds: 

(5) all otherwise acceptable bids or proposals received arc al clearly unreasonable 
prices: or 

(6) there is reason to believe that the bids or proposals may not have been indcpcnclcntly 
arrived al in open competition, may have been collusive, or may have been 
submil!cd in bad faith. 

(e) A notice of rejection that includes the information required under (c) of this section shall be 
sent to all businesses that submil!ccl bids or proposals. 

(I) In this section, "opening" means the elate set for opening of bids, receipt or unpriced technical 
offers in multi-step scaled bidding, or receipt of proposals in competitive scaled proposals. 

(g) The reasons for cancellation or rejection shall be made a pa11 of the procurement file and 
shall be available for public inspection. 

Sec. 125. 1310 OR PROPOSAL PREPARATION COSTS. 
If for any reason a contract is not awarded alicr a solicitation, an agency or the legislature may 
not be held liable for bid or proposal preparation costs. 

Sec. 130. REJECTION OF INDIVIDUAL BIDS OR PROPOSALS. 
(a) A solicitation issued by an agency shall provide that a bid or proposal may be rejected 111 

whole or in part when in the best interest or the agency as provided in this section. 

(b) Reasons lor rejecting a bid submillccl in competitive scaled bidding or in the second phase of 
multi-step scaled bidding include: 

(I) the business that submillccl the bid is nonresponsiblc as determined under sec. 210 of 
these procedures: 
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(2) the bid is not responsive, that is, it docs not conform in all material respects to the 

invitation for bids: 

(3) the supply, service, professional service, or construction item offered in the bid is 
unacceptable by reason or its failure to meet the requirements or the specifications or 
permissible alternates or other acccptabi I ity criteria set forth in the invitation for 
hids. 

(c) In this section, "proposal" means an orter submiucd in response to a solicitation other than a 
bid. Unless the solicitation states otherwise, proposals need not be unconditionally accepted 
without alteration or correction, and the stated requirement in the solicitation may be revised or 
clarilicd after proposals arc submiucd. This llexibility must be considered in determining 
whether reasons exist for rejecting all or part or a proposal. Reasons for rejecting proposals 
include: 

(I) the business that submilled the proposal is nonresponsiblc as determined under sec. 
2 I 0 of these procedures; 

(2) the proposal ultimately fails to meet the announced requirements of the agency in a 
material respect; or 

(3) the proposed price is clearly unreasonable. 

(d) Upon request. unsuccessful bidders or olTcrors shall he advised of the reasons for the 
rejection. 

Sec. 140. ALL-OR-NONE BIDS OR PROPOSALS. 
Unless a solicitation permits a bid or proposal to limit acceptance to the entire bid or proposal 
of"!Cring. a bid or proposal so limited is nonrcsponsive. If the solicitation permits such a 
limitation, the agency may not reject part of the hid or proposal and award on the remainder. 

Sec. 142. ALASKA PRODUCT PREFERENCE. 
In a contract involving the purchase or supplies, including a construction contract. only products 
manufactured. produced, or harvested in the stale may be purchased if the supplies arc 
competitively priced, available, and or like quality compared with products manufactured, 
produced, or harvested outside the state. 

Sec. 145. CONTRACT AWARD. 
(a) Except as provided in (c) or this section, the procurement officer shall award a contract based 
on a solicitation of bids with reasonable promptness to the lowest responsible and responsive 
bidder whose bid conforms in all material respects to the requirements and criteria set out in the 
solicitation. 

(b) In this section, "Alaska bidder" means a person who 

(I) holds a current Alaska husincss license; 
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(2) submits a bid or proposal for goods, services, or construction under the name as 

appearing on the person's current Alaska business I iccnsc: 

(3) has maintained a place of business within the state staffed by the person or an 
employee of the person for a period of six months immediately preceding the date of 
the bid or proposal; 

(4) is incorporated or qualilicd to do business under the laws of the state, is a sole 
proprietorship and the proprietor is a resident of the state, is a limited liability 
company organized under AS I 0.50 and all members arc residents of the state, or is 
a partnership under AS 32.06 or AS 32.11 and all partners are residents of the state; 
and 

(5) if a joint venture, is composed entirely of ventures that qualify under (1)-(4) of this 
subsection. 

(c) Except as provided in (c) of this section, the procurement ofliccr shall award a contract based 
on a solicitation of bids to the lowest responsible and responsive Alaska bidder if the bid is not 
more than live percent higher than the lowest nonresident bidder's. 

(d) The procurement ofliccr shall award a contract based on a solicitation of proposals with 
reasonable promptness to the responsible and responsive olTcror whose proposal is determined in 
writing by the procurement ofliccr to be the most advantageous to the state after taking into 
consideration price and the evaluation factors set out in the request for proposals. Other foctors 
and criteria may not be used in the evaluation. When determining whether a proposal is 
advantageous to the state, the procurement ofliccr shall consider whether the offcror qualilics as 
an Alaska bidder under (b) of this section. 

(c) Notwithstanding sec. 142, if the procurement is done by compct1t1vc scaled bidding, the 
procurement ofliccr shal I award the contract to the lowest responsible and responsive bidder 
after application of an Alaska bidder preference of live percent, an Alaska pi;oducts preference 
under AS 36.30.322 - 36.30.338, and a recycled products prclcrcncc under AS 36.30.33 7, an 
Alaska veterans' preference under AS 36.30.321 (I). and prclcrcnccs under AS 36.20.321 (b), (d), 
(g), (i), and (k) relating to persons with disabilities, including employment programs. In this 
subsection, "c111ploymcnt program" has the meaning given in AS 36.30.990. 

Sec. 147. DETERMINATION TO AWARD A CONTRACT TO A NONRESIDENT. 
If the procurement orliccr awards a contract to a person who docs not reside or 111aintain a place 
of business in the state and if the supplies, services, professional services, or construction that is 
the subject of lhc contract could have been obtained from sources in the state, the procurement 
ofliccr shall issue a written statement explaining the basis of the award. The statement required 
under this section shal I be kept in the contract Ii le. 

Sec. 150. PREPARATION AND A WARD OF CONTRACTS. 
(a) A contract must be sci f-containcd and written with care and thoroughness. 
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(b) Contracts and amendments lo contracts must be authorized as follows: 

(I) contracts involving House operating funds must be authorized by the Speaker of the 
House and a majority of the members of the Legislative Council in a meeting. except 
that contracts for legal services need he authorized hy the Speaker only; 

(2) contracts involving Senate operating funds must be authorized hy the President of 
the Senate and a majority of the members of the Legislative Council in a meeting. 
except that contracts for legal services need be authorized by the President only; 

(3) contracts of a legislative commi11cc must be authorized hy a majority of the 
members of the commillee in a meeting; 

(4) contracts of the Legislative Affairs Agency must be authorized by a majority of the 
members of the Legislative Council in a meeting of the Legislative Council: 

(5) contracts of the Legislative Finance Division and the Legislative Audit Division 
must be authorized by a majority of the members of the Legislative Budget and 
Audit Committee in a meeting of the committee; 

(6) contracts of a research agency established by the lcgislalllre must be authorized by a 
majority of the members of the Legislative Council in a meeting. 

(c) A contract must be executed by the provider of the service, professional service, supply. or 
construction, and the procurement officer and shall be approved as to form by legislative legal 
counsel. 

(cl) A contract must contain: 

(I) the amount of the contract stated on its first page; 

(2) the date for the work to begin or the supplies to be delivered; 

(3) the date by which the work must be completed; 

(4) a description of the services lo be performed or the supplies to be procured under the 
contract; and 

(5) a statement of the stallls of the funding for the contract. 

"" 
(c) Subsections (a). (c). and (cl) of this section do not apply when a State of Alaska delivery 
order form is used. 

(I) Notwithstanding (b) of this section, the procurement oflicer for a construction contract may, 
without obtaining committee authorization otherwise required by (b) of this section. authorize an 
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increase in the a111ount to be paid a contractor under the construction contract if the increase 
results fro111 a change to the construction contrnct that is within the general scope of the original 
construction contract. The cu111ulative amount of all increases that may be authorized for one 
construction contract by a procurc111ent oniccr under this subsection may not exceed $25,000, or 
I 0 percent of the original amount of the construction contract, whichever is 111ore. In this 
subsection. "construction contract" 111cans a contract in which the work includes construction 
services, even if supplies or other services arc also provided under the contract. 

The procurc111cnt onicer will notify 111e111bcrs of the appropriate committee of any authorized 
change orders. 

Sec. 160. NOVATION OR CHANGE OF NA~vlE. 
(a) A legislative contract for the lease of legislative space that docs not include a subordination 
agreement, may be assigned with the consent of the procure111ent orticcr. Any other legislative 
contract is not transferable, or otherwise assignable, without the consent of the procurc111ent 
officer, and in the case of a contract for a co111111ittee, a majority of the 111e111bers of that 
co111mittee. However, a contractor 111ay assign 111oncy receivable under a contract after due 
notice to the procurement officer. 

(b) When it is in the best interest of the agency, a successor in interest 111ay be recognized in a 
novation agreement in which the transferor and the transferee must agree that: 

(I) the transferee assume all oft he transferor's obligations; 

(2) the transfi:ror waives all rights under the contract as against the agency; and 

(3) unless the transferor guarantees perfor111ance of the contract by the transferee, the 
transferee shall. if required, furnish a satisfi.1ctory perfor111ancc bond. 

(c) When a contractor requests to change the name in which it holds a contract with an agency, 
the procurement officer responsible for the contract shall, upon receipt of a docu111ent indicating 
a change of name, enter into an agreement with the requesting contractor to effect the change of 
na111e. The agrcc111ent changing the na111c must specifically indicate that no other ter111s and 
conditions of the contract are thereby changed. 

Sec. 170. CONTRACTING FOR INSTALLMENT PURCHASE PAYMENTS, INCLUDING 
INTEREST. 
Supply contracts 111ay provide for installment purchase pay111cnts, including interest charges, 
over a period of time. Installment pay111cnts, however, should be used judiciously in order to 
achieve economy and not to avoid budgetary restraints and must be justified in writing by the 
procurement officer. The justification shall be attached to the contract and filed under sec. 200 
of these procedures. An install111ent pay111cnt agree111ent 111ay not be used unless a provision for 
install111ent pay111cnts is included in the solicitation docu111ent. 
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Sec. 180. STANDARD OVERHEAD RATE. 
(a) If the University of Alaska or any other state agency has established an applicable standard 
overhead rate, the standard overhead rate shall be included in a proposal for a contract submiued 
by the University or Alaska or the state agency. 

(b) In this section, "standard overhead rate" means a charge established by the University of 
Alaska or a state agency that is designed to compensate the University of Alaska or the state 
agcm:y ror administration and support services incidentally provided with the services. 

Sec. 195. DISCLOSURE OF PROPOSALS. 
Proposals shall be opened so as to avoid disclosure or contents to competing offerors during the 
selection process. A register or proposals containing the name and address of each offeror shall 
be prepared. The register and the proposals arc open for public inspection alicr the notice of 
intent lo award a contract is issued. To the extent that the o!Tcror designates and the procurement 
officer concurs, trade secrets and other proprietary data contained in the proposal documents arc 
confidential. 

Sec. 200. PROCUREMENT FILES. 
(a) A copy of each solicitation or unsolicited offer that docs not result in a contract together with 
relevant documents shall be filed, as is appropriate, with the Legislative Affairs Agency, the 
legislative finance division, or the legislative audit division. The invitation to bid or request for 
proposals and each bid or proposal submitted shall be Ii led with the lilcd contract copy unless the 
contract is one in which an invitntion to bid or a request fix proposals is not required. Except as 
otherwise provided in secs. I 00 and 195 or these procedures, procurement files arc open for 
public inspection. 

(b) A contract for services provided to the legislative audit division in the preparation or an audit 
report or a performance review report docs not have to be filed under (a) of this section until the 
report is released under AS 24.20.311. 

Sec. 210. RESPONSIBILITY OF PROSPECTIVE CONTRACTORS. 
13clixe awarding a contract. the procurement oflicer must be satislicd that the prospective 
contractor is responsible. If a bidder or offeror who otherwise would have been awarded a 
contract is found nonrcsponsible, a wriucn determination or nonresponsibility setting forth the 
basis of the linding shall be prepared by the procurement ofliccr. A copy of the determination 
shall be sent promptly to the nonresponsiblc bidder or offcror. The linal determination must be 
made part of the procurement Ii le. 

Sec. 220. STANDARDS OF RESPONSll31LITY. 
(a) Factors to be considered in determining whether the standard of responsibility has been met 
include whether a prospective contractor has: 

(I) the appropriate linancial. material, equipment, racility, and personnel resources and 
expertise, or the ability to obtain them, necessary to indicate its capability to meet all 
contractual requirements: 

Alaska Legislative Procurement Procedures 
Revised 11/21/13 

Page 12 

EXHIBIT E - Page 12 of 22 

001637



• • 
(2) a satisfactory record of performance; 

(3) a satisfactory record of integrity; 

(4) qualified legally to contract with the agency; and 

(5) supplied all necessary information in connection with the inquiry concerning 
responsibi I ity. 

(b) The prospective contractor shall supply information requested by the procurement orficer 
concerning the responsibility of the contractor. If the contractor fails to supply the requested 
information, the procurement ofliccr shall base the determination of responsibility upon any 
available information or may !ind the prospective contractor nonrcsponsible if the failure is 
unreasonable. 

(c) The prospective contractor may demonstrate the availability of necessary financing, 
equipment, facilities, cxpe11ise, and personnel by submitting upon request: 

(I) evidence that the contractor possesses the necessary items; 

(2) acceptable plans to subcontract for the necessary items; or 

(3) a documented commitmL'nt li·om, or explicit arrangement with, a satisfactory source 
to provide the necessary items. 

Sec. 230. Fl LING OF A PROTEST. 
An interested party may protest the award of a contract, the proposed award of a contract, or a 
solicitation for supplies, services, professional services, or construction by an agency. The 
protest shall be lilcd with the procurement olliccr in writing and include the following 
information: 

(I) the name, address, and telephone number of the protester; 

(2) the signature of the protester or the protester's representative; 

(3) identification of the contracting agency and the solicitation or contract at issue; 

(4) a detailed statement of the legal and factual grounds or the protest, including copies 
of relevant documents; and 

(5) the lorm of relief requested. 

Sec. 240. TlrvlE FOR FILING A PROTEST. 
(a) A protest based upon alleged improprieties in a solicitation involving compct1t1vc sealed 
bidding that arc apparent before the bid opening shall be liled before the bid opening. A protest 
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based on alleged improprieties in a solicitation involving competitive scaled proposals that are 
apparent 

(I) bcrorc the due date for receipt or initial proposals shall be Ii led before that due date; 

(2) alter the due date for receipt or initial proposals shall be liled before the next due 
date for receipt or adjusted proposals that occurs after the improprieties arc apparent. 

(b) In situations not covered under (a) or this section, protests shall be liled within 10 days after 
a notice of intent to award the contract is issued by the procurement oflicer. 

(c) Ir the protester shows good cause, the procurement orliccr of the contracting agency may 
consider a Ii led protest that is not timely. 

Sec. 250. NOTICE OF A PROTEST. 
The procurement orliccr shall immediately give notice of a protest Ii led under sec. 240 or these 
procedures to the contractor if a contract has been awarded or, if no award has been made, to all 
interested parties. 

Sec. 260. STAY OF A WARD. 
If a protest is lilcd the award may be made unless the procurement oflicer or the contracting 
agency determines in writing that a: 

(I) reasonable probability exists that the protest will be sustained; or 

(2) stay of the award is not contrary to the best interests or the state. 

Sec. 270. DECISION BY THE PROCUREMENT OFFICER. 
(a) The procurement olliccr of the contracting agency shall issue a written decision containing 
the basis of the decision within 14 days aticr a protest has been lilcd. A copy of the decision 
shall he furnished to the protester by certilied mail or other method that provides evidence of 
receipt. 

(h) The time for a decision may be extended up to 26 days for good cause by the Legislative 
Council. If an extension is granted, the procurement orlicer shall notify the protester in writing 
or the date the decision is due. 

(c) Ir a decision is not made by the date it is due, the protester may proceed as if the 
procurement orliccr had issued a decision adverse to the protester. 

Sec. 280. PROTEST REiVIEDIES. 
(a) Ir the procurement orliccr sustains a protest in whole or in part, the procurement orticer shall 
implement an appropriate remedy. 

(b) In determining an appropriate remedy, the procurement ofliccr shall consider the 
circumstances surrounding the solicitation or procurement including the seriousness of the 
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procurement deficiencies, the degree of prejudice to other interested parties or to the integrity of 
the procurement system, the good faith of the parties, the extent the procurement has been 
accomplished, costs to the agency and other impacts on the agency of a proposed remedy, and 
the urgency of the procurement to the wcl fore of the stale. 

(c) Notwithstanding (a) and (b) of this section, if a protest is sustained in whole or part, the 
protcstor' s damages arc Ii m itcd to reasonable bid or proposal pre pa rat ion costs. 

Sec. 290. APPEAL ON A PROTEST. 
(a) An appeal from a decision of a procurement officer on a protest may be filed by the protester 
with the Legislative Council. An appeal shall be filed within seven days after the decision is 
received by the protester. The protester shall file a copy of the appeal with the procurement 
officer. 

(b) An appeal must contain the information required under sec. 230 of these procedures. In 
addition, the appeal must include 

(I) a copy of the decision being appealed; and 

(2) identification of the foctual or legal errors in the decision that form the basis for the 
appeal. 

Sec. 300. NOTICE OF A PROTEST APPEAL. 
(a) The procurement oflicer shall immediately give notice of an appeal filed under sec. 290 of 
these procedures to the contractor if a contract has been awarded or, if no award has been made, 
to all interested parties. 

(b) The Legislative Council shall. on request, furnish a copy of the appeal to a person notified 
under (a) of this section, except that confidential material shall be deleted ll·om the copy. 

Sec. 310. STAY OF AWARD DURING PROTEST APPEAL. 
If a protest appeal is filed before a contract is awarded and the award was stayed under sec. 260 
of these procedures. the filing of the appeal automatically continues the stay until the Legislative 
Council makes a written determination that the award of the contract without further delay is 
necessary to protect substantial interests of the state. 

Sec. 320. PROTEST REPORT. 
(a) The procurement officer of the contracting agency shall file a complete report on the protest 
and decision with the Legislative Council within IO days after a protest appeal is filed. The 
procurement officer shall furnish a copy of the report to the protester and to interested parties 
that have requested a copy of the appeal under sec. 300(b) of these procedures. 

(b) The procurement oflicer may request the Legislative Council chair for an extension of time 
to prepare the protest report. The request must be in writing listing the reasons for the request. 
The Legislative Council chair shall respond to the request in writing. If an extension is granted, 
the Legislative Council chair shall list the reasons for granting the extension and indicate the date 
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the protest report is due. The Legislative Council chair shall notil'y the protester in writing that 
the ti111c for submission or the report has been extended and the date the report is due. 

(c) The protester 111ay tile co111111cnts on the protest report with the Legislative Council within I 0 
days after the report is received. The protester shall provide copies or the co111111cnts to the 
procurement officer and to interested parties that have requested a copy or the appeal under sec. 
300(b) ol'thesc procedures. 

(d) The protester 111ay rcqucst the Legislative Council chair for an extension or ti111e to prepare 
the co111111cnts on the protest report. The request 111ust be in writing listing the reasons for the 
request. The Legislative Council chair shall respond to the request in writing. If an extension is 
granted, the Legislative Council chair shall list the reasons for granting the extension and 
indicate the date thc co111111cnts arc due. The Legislative Council chair shall notil'y the 
procurement of'liccr in writing that the time for submission or the comments has been extended 
and the date the co111mcnts arc due. 

Sec. 330. DECISION WITHOUT HEARING. 
(a) The Legislative Council shall dismiss a protest appeal before a hearing is held ii' it 1s 
dctcr111incd in writing that the appeal is unti111cly under sec. 290 ol'thcsc procedures. 

(b) The Legislative Council 111ay issue a decision on an appeal without a hearing if the appeal 
involves questions or law without genuine issues of fact. 

(c) Within 30 days alicr the period for tiling com111cnts under sec. 320(c) or (d) has expired the 
Legislative Council 111ay adopt the decision or the procurement of'liccr as the final decision 
without a hearing. 

Sec. 340. HEARING ON PROTEST APPEAL. 
A hearing on a protest appeal shall be conducted 111 accordance with sec. 450 or these 
procedures. 

Sec. 350. CONTRACT CONTROVERSIES. 
(a) A contractor shall tile a claim concerning a contract awarded under this chapter with the 
procure111cnl officer. The contractor shall cc11ify that the claim is 111adc in good faith, that the 
supporting data arc accurate and co111plctc lo the best or the contractor's knowledge and belief~ 
and that the a111ounl requested accurately reflects the contract adjust111cnl for which the 
contractor believes the state is liable. 

(b) Ir a controversy asserted by a contractor concerning a contract awarded under these 
procedures cannot be resolved by agrce111c11L the procurc111cnt officer shall, alicr receiving a 
written request by the contractor lor a decision, issue a written decision. The decision shall be 
made no 111orc than 90 days a lier receipt by the procurc111ent of'liccr or all necessary infor111ation 
fro111 the contractor. Failure or the contractor to l'urnish necessary information to the 
procurc111cnl of'liccr constitutes a waiver of the clai111. Before issuing the decision the 
procurc111cnl of'liccr shall review the facts relating to the controversy and obtain necessary 
assistance fro111 legal, fiscal, and other advisors. 
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(c) The time for issuing a decision under (b) or this section may be extended for good cause by 
the Legislative Council chair if' the controversy concerns an amount in excess of $50,000. The 
procurement olfo.:cr shall notif'y the contractor in writing that the time for the issuance or a 
decision has been extended and or the date by which a decision shall be issued. 

(d) The procurement orticer shall f'urnish a copy or the decision to the contractor by ccrtilied 
mail or other method that provides evidence of' receipt. The decision shall include a: 

(I) description or the controversy; 

(2) reference to the pertinent contract provisions; 

(3) statement of the agreed upon and disputed facts; 

(4) statement of' reasons supporting the decision; and 

(5) statement substantially as follows: 

"This is the final decision of the procurement orticer. This decision may be 
appealed to the Legislative Council. If' you appeal. you must file a written 
notice of' appeal with the Legislative Council within 14 days after you receive 
this decision." 

(e) If' a decision is not made by the date it is due. the contractor may proceed as if' the 
procurement orticcr had issued a decision adverse to the contractor. 

(f) lf'a controversy asserted by the Legislature concerning a contract awarded under this chapter 
cannot be resolved by agreement the matter shall be immediately referred lo the Legislative 
Council. 

Sec. 360. APPEAL ON A CONTRACT CONTROVERSY. 
(a) An appeal from a decision or the procurement ortieer on a contract controversy may be filed 
by the contractor with the Legislative Council. The appeal shall be filed within 14 days after the 
decision is received by the contractor. The contractor shall file a copy or the appeal with the 
procurement orticer. 

(b) An appeal shall contain a copy or the decision being appealed and identification of the 
factual or legal errors in the decision that form the basis for the appeal. 

Sec. 370. HEARING ON A CONTRACT CONTROVERSY. 
(a) Except as provided in (b) of this section, a hearing shall be conducted according to sec. 450 
or these procedures on a contract controversy appealed to the Legislative Council or referred to 
the Legislative Council under sec. 350(f) of these procedures. 
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(b) Within 30 days after receipt of an appeal on a contract controversy the Legislative Council 
may adopt the decision of the procurement officer as the final decision without a hearing. 

Sec. 380. AUTHORITY TO DEBAR OR SUSPEND. 
(a) A tier consultation with the using agency and the attorney general and after a hearing 
conducted according to sec. 450 of these procedures the Legislative Council may debar a person 
for cause from consideration for award of contracts. Notice or a debarment hearing shall be 
provided in writing at least seven days before the hearing. The debarment may not be for a 
period of more than three years. 

(b) The Legislative Council, afier consultation with the using agency and the attorney general, 
may suspend a person from consideration for award or contracts if there is probable cause for 
debarment and compelling reasons require suspension to protect state interests. The suspension 
may not be for a period exceeding three months. 

Sec. 390. CAUSES FOR DEBARMENT OR SUSPENSION. 
The causes for debarment or suspension include the following: 

(I) conviction for commission of a criminal offense as an incident to obtaining or 
attempting to obtain a public or private contract or subcontract, or in the 
performance 0 r the contract or subcontract: 

(2) conviction under state or federal statutes of embezzlement, theft, forgery, bribery, 
falsification or destruction of records. receiving stolen property, or other offense 
indicating a lack of business integrity or business honesty that currently and 
seriously affects responsibility as a state contractor; 

(3) conviction or civil judgment linding a violation under state or ledcral antitrust 
statutes: 

(4) violation of contract provisions of a character that is regarded by the Legislative 
Council to be so serious as to justify debarment action, such as 

(A) knowing failure without good cause to perform in accordance with the 
spccilications or within the time limit provided in the contract; or 

(13) failure to perform or unsatisfactory performance in accordance with the 
terms of one or more contracts, except that failure to perform or 
unsatisfactory performance caused by acts beyond the control of the 
contractor may not be considered to be a basis for debarment; 

(5) for violation of the ethical standards set out in law or regulation; and 

(6) any violation of these procedures or other cause determined to be so serious and 
compelling as to affect responsibility as a state contractor, including debarment by 
another governmental entity. 
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Sec. 400. WRITTEN DETERMINATIONS. 
(a) The Legislative Council shall issue a written decision to debar or suspend. The decision 
must: 

(I) state the reasons for the action taken; and 

(2) inform the debarred person or rights lo judicial appeal or inform the suspended 
person of rights lo administrative and judicial appeal. 

(h) A copy of the decision under (a) of this section shall be mailed or otherwise furnished 
immediately to the debarred or suspended person and any other intervening party. 

Sec. 410. HEARING ON A SUSPENSION. 
(a) A person suspended under sec. 380 of these procedures is entitled to a hearing conducted 
according to sec. 450 of these procedures if the person files a written request for a hearing with 
the Legislative Council within seven days a lier receipt of the notice or suspension under sec. 400 
or these procedures. 

(b) If a suspended person requests a hearing the Legislative Council shall schedule a prompt 
hearing unless the attorney general determines that a hearing al the proposed time is likely to 
jeopardize an investigation. A hearing may not be delayed longer than six months after notice or 
the suspension is provich:d under sec. 400 of these procedures. 

Sec. 420. LIST OF PERSONS DEBARRED OR SUSPENDED. 
The chairman of the Legislative Council shall maintain a list of all persons deharred or 
suspended from consideration for award or contracts. 

Sec. 430. REINSTATEMENT. 
(a) The Legislative Council may at any time after a final decision to debar a person from 
consideration for award of contracts reinstate the person afier determining that the cause for 
which the person was debarred no longer exists or has been substantially mitigated. 

(b) A debarred person may request reinstatement by suhmitting a petition to the Legislative 
Council supported by evidence showing that the cause f(Jr debarment no longer exists or has 
been substantially mitigated. 

(c) The Legislative Council may require a hearing on a reinstatement petition. A decision on 
reinstatement shall be made in writing within seven days after a reinstatement petition is 
submitted. The decision shall specify the factors on which it is based. 

Sec. 440. LIMITED PARTICIPATION. 
The Legislative Council may permit a deharred person to participate in a contract on a limited 
basis during the deharment period if the Legislative Council determines in writing that the 
participation is advantageous lo the state. The determination shall specify the factors on which it 
is based and the limits imposed on the debarred person. 
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Sec. 450. HEARING PROCEDURES. 
(a) The chairman of the Legislative Council shall act as a hearing officer or appoint a hearing 
officer for a hearing conducted under these procedures. The hearing oflicer shal I arrange for a 
prompt hearing and notilY the parties in writing of the time and place of the hearing. The 
hearing shall be conducted in an informal manner. 

(b) The hearing orticer may: 

(I) hold prehearing conferences to settle, simplify, or identify the issues in a proceeding, 
or to consider other matters that may aid in the expeditious disposition of the 
proceeding; 

(2) require parties to state their positions concerning the various issues 111 the 
proceeding; 

(3) require parties to produce for examination those relevant witnesses and documents 
under their control: 

(4) rule on motions and other procedural matters; 

(5) regulate the course of the hearing and conduct of the participants; 

(6) establish time limits for submission of motions or memoranda; 

(7) impose appropriate sanctions against a person who fails lo obey an order of the 
hearing orticer. including 

(A) prohibiting the person from asserting or opposing designated claims or 
defenses or introducing designated matters into evidence; 

(13) excluding all testimony of an unresponsive or evasive witness; and 

(C) excluding a person from further participation in the hearing; 

(8) take orticial notice of a mnterial fact not appearing in evidence, if the fact is among 
the traditional matters subject to judicial notice; 

(9) administer oaths or alfornations. 

(c) A transcribed record of the hearing shall be made available at cost to a party that requests it. 

Sec. 460. RECOMMENDATION 13Y THE HEARING OFFICER. 
(a) The hearing ol"licer shall recommend a decision to the Legislative Council based on the 
evidence presented. The recommendation shall include lindings of fact and conclusions of law. 
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(b) The Legislative Council may affirm, modify, or reject the hearing officer's recommendation 
in whole or in parL may remand the matter to the hearing officer with instructions, or take other 
appropriate action. 

Sec. 470. FINAL DECISION BY LEGISLATIVE COUNCIL. 
A llnal decision by the Legislative Council alicr a hearing under these procedures shall be sent 
within 20 days a lier the hearing to all parties by personal service or ccrtillcd mail. 

Sec. 480. APPEAL. 
The decision of the Legislative Council under sec. 470 may be appealed to the Superior Court in 
accordance with the procedures established in AS 44.62.560 - 44.62.570 for appeals from 
decisions of executive branch agencies. A claimant may also bring an action under 
AS 09.50.250 - 09.50.300 at any time alicr one year has elapsed since the presentation of the 
claim under sec. 360, if no decision has been made by the Legislative Council. 

Sec. 900. DEFINITIONS. 
In these procedures, unless the context 1n which a term 1s used clearly requires a different 
meaning, 

(I) "agency" means any subdivision of the legislative branch that conducts 
procurements, including legislative committees; 

(2) "days" means calendar days and includes weekends and holidays; if a due date falls 
on a weekend or a legal holiday then the due date is the next working day; 

(3) "interested party" means an actual or prospective bidder or offcror whose economic 
interest may be affected substantially and directly by the issuance of a contract 
solicitation, the award of a contract, or the failure to award a contract; whether an 
actual or prospective bidder or olkror has an economic interest depends on the 
c ire umstanccs: 

(4) "procurement officer" means: 

(A) the chairman of the Finance Committee with respect to contracts of that 
committee and the chairman of the Rules Committee with respect to 
contracts of that committee: 

(13) the chairman of a legislative committee, other than the Finance Committees 
and the Rules Committees, with respect to a contract of that committee; 

(C) the Speaker of the House with respect to House leadership contracts: 

(D) the President of the Senate with respect to Senate leadership contracts; 
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(E) the chairman of the Legislative Council with respect to contracts of the 

Legislative Affairs Agency and contracts of a research agency established 
by the legislature; 

(F) the chairman of the Legislative Budget and Audit Committee with respect to 
contracts of the Legislative Finance Division and the Legislative Audit 
Division; 

(5) "professional services" means professional, technical, or consultant's services that 
arc predominantly intellectual in character and that 

(A) include analysis, evaluation, prediction, planning, or recommendation; and 

(13) result in the production ofa report or the completion ofa task; 

(6) "solicitation" means an invitation for bids, a request for proposals, or any other 
document issued by the legislature for the purpose of soliciting bids or proposals to 
perform a contract. 

(7) "supplies" has the meaning given in AS 36.30.990. 

* Sec. 2. The following sections of the Administrative Services Policy and Procedures Manual 
arc re pea led: 

(I) the section headed "Contracts" on page 1.13; 

(2) the section headed "Purchasing" on page 3.1. 

* Sec. 3. These procedures take ef'l'cct January I, 1988. 
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EXHIBIT C 

PROCUREMENT OFFICER'S FINDINGS UNDER 
LEGISLATIVE PROCUREMENT PROCEDURE 040(d) 

The pw-pose of this document is to provide a written determination, in compliance with 

Alaska Legislative Procurement Procedure 040(d), setting forth in detail the procurement 

officer's determination supporting material modifications of the Legislature's Lease of the 

Anchorage Legislative Information Office dated April 6, 2004, recorded in Boole 2004-

024411-0, Anchorage Recording District, Third Judicial District, State of Alaska, 

amended March J, 2009, renewed for the final one-year term on May 20, 2013, which 

was previously competitively hid Wldcr RFP 391 and publicly issued on July 17, 2003, 

(ht:reinafter "Lease"). The current Lt:ase will expire on May 31, 20 J 4. 

Tht: material modifications to the Lease that arc the suhje1,;t of this written determination 

were authorized by Legislative Council, and by mutual agreement with the Lessor. The 

material modifications to the Lease arc amending the existing definition of "premises" 

within Section I of the Lease, titled "RENTAL PROPERTY AND RENTAL RATE," by 

adding the additional property commonly known as 712 West Fourth Avenue, which is 

imme<liately adjacent to the existing leased premises at 716 West Fourth Avenue, and 

amending other sections of the Lease as necessary to allow for the renovation and retrofit 

of the expanded premises, including but not limited to, a transition to a triple net leasing 

structure nnd changes necessary to accommodate renovation of the premises as described 

in Exhibits A and B of the Lease. 
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!3ackgroWld 

A Legislative Council's Authorization to Malcri111ly Modifv Lease 

On June 7, 2013, Legislative Council passed the follo\\ing motions' related to the 

Legislature's Lease of the Anchorage Legislative fnformation Office dated April 6, 2004, 

recorded in Book 2004-024411-0, Anchorage Recording District, Th.ird Judicial District, 

State of Alaska, amended March 3, 2009, renewed for the final one-year term on May 20, 

2013, and which v.ill expire on M11y 31, 2014: 

MOTION - AMEND PROCUREMENT PROCEDURE: move that 

Legislative Council adopt proposed Amendment No. 12 to the Legislative 

Procurement Procedure 040 to provide the limited ability for the 

Legislative Affairs Agency, or a Legislative Committee, lo materially 

modify an existing lease that was previotuily competitively procured. 

MOTION - AUTHORJZE MATERfAL AMENDMENTS TO LEASE: 1 

move that Legislative Council authorize the chaim1an to negotiate 

amendments to lease 2004-024411-0 by mutua I agreement with the Lessor 

to remove the limitation of amending a lea-;e that amounts to a material 

1 ln addition to the motions set out in the texl of these findings, lwo addilional related 
motions were also passed by Legislative Council on June 7, 20 I 3: 

------·----·---·· 

MOTION - LEASE EXTENSION: I move thul Legislative Council 
authorize the chairman to negotiate 1111 the terms and conditions necessary 
to extend Lease 2004-024411-0 pursuant to AS J6.J0.083(a). 

MOTION - ENGAGE AHFC (Alaska Housing Finance Corporation) AS 
LESSEE'S REPRESENTATIVE: I move that Legislative Council 
authorize the chairman to enter into a contract for payment not to exceed 
$50,000, for AHFC to acl us the Lessee's reprcsenlative in ncgotialing an 
extension lo Lea~e 2004-02441 1-0, as amended to include 712 Wes! 4th 
A venue, and to assist in managing the Lessor's compliance with the terms 
11nd conditions of the Lessor's improvement~, as described in the lease 
extension. 
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modification in paragraph 42; and to include 712 West Fourth Avenue, 

with other tenns and e-0nditions necessary to accommodate renovations, 

not to exceed the estimated cost of a similarly sized, located and 

apportioned newly e-0115tructed building as determined by the Alaska 

Housing Firumce Corporation. 

B. Requirements of Alaska Legislative Procurement Procedure 040(d) 

Legislative Procurement Procedure 040, as amended by Amendment No. I 2 and 

authorized by Legislative C-Ouncil as set fonh in the motion above, added subsection (d), 

which pro\idcs: 

(d) A lease that was procured competitively may be materially modified by 

amendment, and the material modification of the lease does not require 

procun:ment of a new leao;e, if 

(I) the reasons for the modification are legitimate; 

(2) the reasons for the modification were unforeseen when the lease was 

entered into; 

(3) it is not practicablt: to competitively procure a new lease; 

(4) 1he modification is in the best interests of the agency or the 

committee; 

(5) the procurement officer makes a written determination that the items 

in paragraphs (I) - (4) exist, the determination details the reasons for concluding 

why the items exist, and the detennination is attached to the nmcnded lease; and 

EXHIBIT F - Page 3 of 9 
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(6) lhe use of this subsection is approved by the procurement officer and, 

in the case of an amendment for the lca~e of a legislative committee, by a majority 

of the committee members. 

Procurt:ment Officer's Determination Under Legislative Procurement Procedure 040Cd) 

040(d); Previously Competitively Bid Requirement 

J\s previously discussed, the Legislature's Leuse of the Anchorage Legislative 

Information Office dated April 6, 2004, recorded in Book 2004-024411-0, Anchorage 

Recording District, Third Judicial District, State of Ala~ke, amended March 3, 2009, 

renc::wed for the final om:-yem term on May 20, 2013, was previou:sly competitively bid 

under RFP 391, which was publicly issued on July 17, 2003. /\ccordingly, under 

Legislative Procurement Procedure 040(d), the Lease may be materially modified. 

040(d)(]); Rea~on~ for the:: Modifi_c;~tiqn are Legitimate 

The decision to modify the Lease is consistent with the purpose of the present 

Lease, which is to provide office space for the Legislet1.1re. These amendments do not 

alter the essential identity or main purpose:: of the contract, and do not constitute a new 

undertaking, ond therefore are u legitimate modification of the Lease. 

The property at 712 West Fourth /\venue is unique, since it is the only adjacent 

space m 716 West Fourth /\venue available to satisfy the Legislt11urc'~ need for additional 

space, and meets the essential requirement of keeping all the present legislative offices in 

one:: building. The addition of 712 West Fourth I\ venue allows the Legislature lo extend 

its current Lease as provided under AS 36.30.083(a). Given the uniqueness of the 

property, and the fact that no other bidder would be able to provide space adjacent to 716 

West Fourth I\ venue, it would be a waste of private sector resources and legislative 

procurement resources to cornpetitively bid for the only adjacent property. 
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The expanded premise will be renovated to meet the needs of the Lessee. In 

accordimce with the expansion of the leased premises, the renovation, and the Lease 

Extension executed under AS 36.30.083(a), it is necessary to amend material terms of the 

Lea'>e. Without the modifications, the Lea<;c would not he fW1ctional to govern the 

premises. Given the uniqueness of the property and the ability of the Legislature to have 

input in the design and function of the renovated building, a competitively bid 

procurement would be impractical, inefficient, and ultimately, likely unsuccessful in 

providing premises a<; suited to the needs of the Legislature. 

Accordingly, modifying the Lease by adding 712 West Fourth Avenue to the 

"premises" and by amending other lease terms to accommodate the expanded premises 

and the Lease Extension under AS 36.30.083(a) does not subvert the purposes of 

competitive bidding, and is a legitimate exercise of the Legislature's procurement 

authority. 

040(d)(2): Reasons for Modification Unforeseen When Lease was Entered Into 

When the Lease was entered into for 716 West Fourth Avenue in 2004, it was 

unforeseen that the Legislature would need significant additional space, or that the 

infra~tructure problems with the building would worsen, e.g., the exhawted service life of 

the HV AC system and the water system, and the elevator failing to handle the demands 

of staff and public use. 

Tn 2004, based on the: Executive Director's Office's best assessment, there were 

approximately 54 legislative staff working in the building. Today, in 2013, there arc 

approximately 72, which is an increase during the ten-year tenn of the Lease of 

approximately one-third. The result of this unforeseen incrca<>e in staffing demands on 

the space in the building is that the ~1.aff for some legislators work in shared space. 

Shared space fails to meet standards for confidential meetings with constituents, and 

other intra-office privacy concerns. The space has only worked because of the patience 

and cooperation of Anchorage legislative staff and legislators. However, after the current 
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Lease term expires the limited space will no longer be acceptable. In addition to the staff 

of different legislator.; sharing space, three Anchorage area legislators are sharing space 

with their staff, which is also not acceptable. 

The Legislature requires office space beyond the needs of the Anchorage-area 

legislators and staff. Once the Lease is amended, the renovated facility wiU provide 

space for the Speaker of the House, and the Senate President, who are both out-of­

Anchomgc legislator.;, and for niml legislators who require space for conducting work 

and attending legislative m~tings in Anchorage. 

Further, ibc existing building is in need of substantial renovation and upgrade. 

The condition of the premises is no longer suitable for legislative use. Physical 

deficiencies include Jack of potable water, limited restroom facilities, indTective HVAC 

system, deteriorated and leaking plumbing, an unreliable nnd inadequate elevator, 

insecure and unsafe below-ground parking facilities, leaking windows, worn window 

coverings and carpeting, in.ad<.:quatc electrical service, unplea.'lant odors in the elevator, 

inefficient lighting, and haz.1rdous materials used in the original construction of the 

building. All of these will be remediated in the renovation and upgrnde. 

Had each of these factors been taken individually, fluctuating space demands may 

have been foreseen at some level. However, the pressure on space in the building from 

the multiple impacts discussed 11bovc was not foreseen when the L<:ase was entered into 

in 2004. 

040(d)(3); Not PracticabJ.£.IO Competitively Procure a New Le~ 

The Anchorage Legishitive Information Office has been located in leased space at 

716 West Fourth Avenue for approximately 20 years. Occupancy wa~ initially under a 

I 0 year lease which termiruHcd in 2003, that was e.~tended month-by-month through 

2004, when the current lease was established following an RFP proces8. The Legislature 
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is now in its I 0th year under the current Lease, having just exercised the final of five one­

year renewal options allowed under the terms of the Lease. 

Over the past five years the Legislature has explored and requested proposals on 

numerous occasions seeking allcmntive space. None of those effons has resulted in a 

solution that was possible, practicable or acceptable. Given that the Lease ha.~ ne;irly 

expired, the Legislature recently provided notice to the public of a Request For 

Jnfom1ation (''RFI")2 from parties interested in providing legislative office space in 

Anchorage. Two parties provided responses detailing the space they had available. Both 

spaces were located in arc!l.5 that were not acceptable to Legislative Council for the needs 

of the Legislature. The ovoilubh: properties in the respon~es lo the Rf) failed to provide 

constituent access, a=ss to other stale and local centers of govenunent, a=ss to public 

transportation, and ae<:ess to lodging and meeting spaces. In summary, based on the RFJ 

responses, there ore no facilities available for lease that are suitable for the Legislature's 

unique needs. 

Decause of the limited interest shown in the RFI and the lack of suitable 

legislative space availablt.: for lease, Legislative Council reconsidered the existing leased 

space at 7 l 6 West Founh Avenue, and made the determination that the existing building, 

if renovated and with the addition of a suitable amount of additional space, could 

continue to serve the Legislature and public. The only av11ilablc property adjacent to 

716 Wc~1 Fourth Avenue lhut would facilitate the needed renovations to 716 West Fourth 

Avenue, Md provide additional space, is 712 West Fourth Avenue. 

Jn addition to its efforts to formally identify potential lease space through the 

issue of an RFI, commercial real estate brokers and others were consulted in an atlempt to 

determine if leac;e space suirable to meet the Legislature's needs might be available. 

,_,, ____________ _ 
2 The complete RFI is available at 
hnp://aws.state.ak.us/OnlinePµblicNotices/Notices/View.a5px?id== 168321. 
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These inquiries delivered the same results as the RFI; there arc no existing facilities 

available to meet the Legislahue's needs, 

Based on the foregoing discussion and factors, inclusive of the lack of suitable 

remaining time for any additional procurement efforts, as Procurement Officer, I find that 

it would not be practicable to competitively bid a lease for Anchorage legislative office 

space because of: (I) limited interest demonstrated by the response to the RFI; (2) no 

available property suitable for legislative needs offered in response to the RFI; (3) the 

decision by Legislative Council to exercise its option under AS 36.30.083(a) and extend 

its lease of 716 West Fourth Avenue, subject to renovations by the Lessor and a cost 

saving of 10 percent less than fair market value; und (4) the uniqueness of the location of 

712 West Founh Avenue to the Legislature's existing office space at 716 West Fourth 

Avenue. 

040 (d)(4); The Modification is in the Best Interests of the Agency or the 

Commi~ 

The existing leased .space at 716 West Fourth Avenue, while at the end of the 

service life of the building systems, and despite chronic maintenance problems, has 

served the Legislature and constituent needs for approximately 20 years. The location on 

Fourth A venue provides central access for legislators and CQnstituents to meeting spaces, 

hotels, the courts, state and local government offices, public transportation, and other 

support facilities. lbc current lease includes parking, which is essential for public access 

to government by constituents, legislators, and staff. 

Based on all factors considered above, the Legislative Council made the decision 

to exercise its option under AS 36.30.083(a) to enter into negotiations with the Lessor, to 

extend the Lease subject to the building being suicably improved with a modest addition 

of space, and subject to the requirements in AS 36.30.083(a) that the cost to the 

Legislature be at least 10 percent below the market rental value of the real property at the 

time of the extension. The decision to umend the Lease as provided by Alaska 
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Legislotiw Procurement Procedure 040(d), is in Legislative Council's best interest, since 

it ...,;11 facilitate the extension of the Lease with the necessary improvements and with 

additional needed space, at a cost-savings to the Legislature, as provided by 

AS 36.30.083(a). 

Lastly, in addition to the detern1ination herein, as Chairman of Legislative 

Council and Procurement Officer, I have provided written notice to legislative leadership 

of the successful conclusion of negotiations and the intent to extend and amend the lease 

as provided herein. 

~ ---·--
Representative Mi 'C Hawker 
Chairman of Legislative Council and 
i>rocurement Officer 

'1. I~. /J 
Date 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

"b\V 1...'l -8 
RECEIVED 

OCT 0 6 2015 

Stoel Rives LLP 

716 WEST FOURTH AVENUE LLC, et al. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) Defendants. 

Case No. 3AN- I 5-05969CI 

RESPONSE TO DEENDANT'S (LEGISLATIVE AFFAIRS 
AGENCY) FIRST DISCOVERY REQUESTS TO PLAINTIFF 

ALASKA BUILDING, INC. 

Admissions and Responses to Interrogatories herein do not constitute agreement 

that the requests and interrogatories, and responses thereto arc relevant. Object to 

characterizations of the agreement as a lease extension and the project as a renovation. 

REQUESTS FOR ADMISSION 

REQUEST FOR ADMISSION NO. I: Please admit that YOU were aware as of June 9, 

2013 that the Legislative Council was negotiating a deal with Mark Pfeffer to revamp and 

expand the Legislative Information Office building, as publicly reported. 

RESPONSE: Deny inasmuch as I don't remember. I don't think so. 

REQUEST FOR ADMISSION NO. 2: Please admit that on September 19, 2013, 716 

West Fourth Avenue, LLC entered into an agreement with the Legislative Affairs Agency 

LA\V 0FFIC[S 01' 
JAMEs 11. GorrsTmN to renovate and expand the Legislative Information Office (the "LIO Project") . 
.<:06 G STREET, SUITE zoe 

ANCHORAGF:, Al.ASKA 
9~)501 

TELEPHONli: 
(Q07) 274-7606 

rACSIMILE 
H)07) 27A·0AV3 EXHIBIT G - Page 1 of 3 
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LA\V 0FFICl~-S OF 

JAMES B. Co'fTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE. ALA5KA 
99501 

TELEPHONE 
(907) 2711-7606 

F'AC!ilMIL.C 
{!)07) 2711-9403 

• • 
• Section 34 was replaced with a new section. 

• Section 35 was replaced with a new section. 

• Section 36 was replaced with a new section. 

• Section 3 7 was replaced with a new section. 

• Section 39, as amended, was amended by deleting all content after the first 

paragraph. 

• Section 41 was replaced with a new section. 

• Section 42 was replaced with a new section. 

• Section 43 was replaced with a new section. 

• Section 46 was added. 

o Section47wasadded. 

• Section 48 was added. 

• Section 49 was added. 

• Section 50 was added. 

• Section 51 was added. 

• Section 52 was added. 

The rent was drastically increased as was the per square foot rent. 

The premises changed drastically, including the legal description with the inclusion 

of the adjoining property; the leased space going from 22,834 square feet net to 64,000 

square feet gross. 

The operating costs were drastically increased. 

INTERROGATORY NO. 5: If you contend that the Lease Extension did not comply with 

either AS 36.30.020 or the Alaska Legislative Procurement Procedures, please describe 

WITH PARTICULARITY all facts supporting your contention. 

RESPONSE: AS 36.30.020, requires that the procedures comply with AS 

36.30.083(a) and the agreement docs not in that it neither extends a real property lease nor 

Responses w Legislative Affairs Agency's 
Firsr Discovery Reque.1·rs ro Plaintiff EXHIBIT G - Paf&lieof-13 
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L,\\V OFFICES OF 

j,\MES B. GoTTSTEIN 

40/i G STHEl:'.T, SUITE 206 

A~JCllORAGE. ALASKA 
99501 

Ti;:LEPl~ONE 

(907) :?7'1-70B6 

FACSIMILl:'. 
(907) 274-9ol.9:J 

• • \ ' \ 

is it at least I 0 percent below the market rental value of the real property at the time of the 

extension would be achieved on the rent due under the lease. 

Dated October 5, 2015. 

es B. Gottstein, ABA fl 7811100 

VERIFICATION 

James B. Gottstein, being lirst duly sworn, deposes and states that I am the 
president or Alaska Building, Inc., the plaintiff in the above captioned litigation, I have 
read the above Responses to Interrogatories and believe to be true and complete based on 
the information available to Alaska Building, Inc., to the Jlest of my knowledge and belief. 

Dated October 5, 2015. 
.-~'--.~--· .. 

es-13~ Gottstein, 
' resident, Alaska Building, Inc. 

~\\l\i!iij,~&RTBED AND SWORN TO before me this 5th day of October 2015. 
~~\~ BAR r,-'%i a-~ ~,.1.t--~ ......... ~~~ . . ~. ~ / 

~~ .... ~·· .. ·..s>.~ ~·· . 
~ /.;. ~ .... t;;~ . .,--:> /1 _,.,-
§ i Nor 'i ~ - ..... ~ _,... 
~·\PVB'1f-YJ € Nota :rbJ in for Alaska . 
~"'~"~ ''· 'tf'f..·'-t.•/ My Comnfissj» Expires: /0 -!~" /1 
~ l"~ ............ ,,,,~~ 

~///111g{,111~~\\\~ CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. Gardner~ 

Dated October 5, 2015. 

Responses to Legislative Affairs Agency's 
First Discovery Requests to Plaintiff. EXHIBIT G - Pa/eflS<>oi~ 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLI' 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporal ion, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- l 5-05969 CI 

ORDER GRANTING DEFENDANT THE AGENCY'S NON-OPPOSED MOTION 
FOR 2-DA Y EXTENSION OF TIME TO FILE ITS OPPOSITION TO 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT 
EXTENSION) 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's (the 

"Agency") Motion for Extension of Time, any opposition and/or responses thereto, and 

being duly advised in the premises, this Court finds and ORDERS as follows: 

IT IS HEREBY ORDERED that said Motion is GRANTED. The Agency's Opposition 

is now due on February 3, 2016 .. 

ORDER GRANTING THE AGENCY'S TWO DAY EXTENSION or TIME TO FILE OPPOSITION 
ALASKA 13U/UJING, INC. v. 716 WEST FOURTH A VENUE. LLC. er al .. Case No. 3AN-l 5-05969CI 
Page I of2 
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CEIHIFICATE OF SEIWICE 

This certilies that on January 27, 2016, I caused a true and correct copy of the foregoing to be served on: 

James 13. Goltstein, Esq. 
Law Oflices of James 13. Goltstein 
406 G Street, Suite 206 
Anchorage. i\ K 9950 I 
(A11ornevjiw /'/ain1iff) 

81090839.1 0081622-00003 

I ceniiy 1i1<1I on_! /~LL~ a cuµy 
oi 1118 iollowing WilS 111~ilcd/ fdXedi I i3ild-Oel1Vere.d_ -n, ( 
to eacll al tile lollowing at their addresses of Ov~\llW C 
record. Q[l;ll~J_.2ie<GfeU1. 

y ~ct'Uwcrn/K~{)lti twe~ 
Anrninistrntive Assistnnl 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Allorneysfiir De(endanl 716 Wes! Fo11rlh Avenue. LLC) 

ORDER GRANTING THE AGENCY'S TWO DAY EXTENSION OF TIME TO FILE OPPOSITION 
ALASKA BUILDING. INC v. 716 WEST FOURTH AVENUE. LLC. el al .. Case No. 3AN-t 5-05969CI 
Pagc2of2 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLI' 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Allorncys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
l ,_}/~.! -:_7 r:-:.; j. o~ 

' ' I• ' 

IN TI-IE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD .JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA 13UILDING, INC., an Alaskan 
corporation, 

Plainlif{ 

v. 

716 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PfEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969 CJ 

LEGISLATIVE AFFAIRS AGENCY'S NON-OPPOSED MOTION FOR TWO­
DAY EXTENSION OF TIME TO FILE ITS OPPOSITION TO PLAINTIFF'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

Legislative Affairs Agency ("LAA"), respectfully moves for a two (2) day 

extension of time in which to file its Opposition to Plaintiffs Motion for Partial 

LAA ·s NON-OPPOSED MOTION FOR TWO-DAY EXTENSION TO FILE OPPOSITION 
ALASKA /JUILDING. INC'" 716 WEST FOURTH AVENUE. LLC. e1al.. Case No. 3AN-15-05969CI 
Page I of2 
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Summary .Judgment (Not Extension), filed on June 12, 2015. Defendants' opposition, 

currently due on February I, 2016, would now become due Februarv 3. 2016. 

Counsel for LAA has communicated with counsel for Plaintiff: who stated its non-

opposition to this requested extension of time. 

DATED: I ?7 ?016 . anuary _ , _ 

CERTIFICATE OF SERVICE 

STOEL RIVES LLI' 

Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

This ce11ilies that on Jnnuary 27, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James 13. Gollstein, Esq. 
Law Oflices of James 13. Gotlstein 
406 G Street, Suite 206 
Anchorage. i\K 9950 I 
(AttomeFjiw f'lai111i[{J 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth /\venue. Suite 200 

81090583.t 008t622-00003 

Li\i\'S NON-OPPOSED l'v10TION FOR TWO-Di\ Y EXTENSION TO FILE OPPOSITION 
ALASKA BUILDING. INC v. 716 WEST FOUl?TII AVENUE. LLC. et al.. Case No. 3/\N-l 5-05969CI 

Page 2 of2 

001663



z 
0 
I/) 

<( 

·~ 

~ 

••• 
IN THE SUPERIOR COUR·T FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
VS. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 
______________ ) 

[PROPOSED] ORDER GRANTING THE UNOPPOSED MOTION TO EXTEND 
DEADLINE FOR 716 WEST FOURTH A VENUE, LLC TO FILE ITS 

OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT (NOT EXTENSION) 

This Court, having reviewed 716 West Fourth Avenue LLC's Unopposed Motion 

~ to Extend Deadline for 716 West Fourth Avenue, LLC to file its Opposition to 
o; 

.... 
w 
I-

Plaintiffs Motion for Partial Summary Judgment, and being duly advised in the 

premises, enters the following ORDER: 

716 West Fourth Avenue, LLC shall have until February 16, 2016 to file its 

Oppositi.on. . · . . . . .· . . . . li\J.· r ----~ . ~ DATEDthis~dayof ·y: ~. ,2016 

H 

I cer1ily that on . .z_/f /; ~ o copy 
or the following was mailool faKedl li<111Cl·dollvoreil ~ 
to each or the following at tbeir addre~~~ ~ . . rv 

·. reoo'{}//J:f.t=:;~ J:,c111 
Administr<1tive Assis tan 

. { 10708-101--00314590;i) Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the "d~ day of January, 2016. 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:_\~_· .' _· ~-· _·_ 
Heidi Wyckoff 

[PROPOSED) ORDER RE UNOPPOSED MOTION TO EXTEND DEADLINE FOR 716 TO FILE OPPOSITION TO PARTIAL MOTION 
FOR SUMMARY JUDGMENT 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et al. 3AN-15-05969Civil 

Page 2 of2 
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IN THE'SUPERiOR COURT FOR THE STATE OF ALASK~9f /iCASii<" . . . 11ii1\UDISTRIC_1 

THIRD JUDICIAL DISTRICT AT ANCHORAQ~l6JA8:2• ··pH I: 16 

CCERK' TRIAL courns 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
VS. ) 

) 
716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~-) 

BY=""'· :=----'--­
D'r.'.:RUTY CLERK 

Case No.: 3AN-15-05969 CI· 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND DEADLINE FOR 716 WEST FOURTH A VENUE, LLC 

TO FILE OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT (NOT EXTENSION) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Deadline for 716 West Fourth A~enue, LLC to file its Opposition to Plaintiffs Motio~ 

for Partial Summary Judgment (Not Extension). I have personal knowledge of all facts 

described herein. 

{10708-101--00314667;1) Page I of3 
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••• -
2. I have personally received assurances from counsel for the Legislative 

Affairs Agency ~nd for Alaska Building, Inc. that they do not oppose the requested 

extension. 

3. This motion is not made for purposes of undue harassment or. delay. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

Jeffrey ~son 
SUBSCRIBED AND SWORN to before me this 2£ day of January, 2016. 

lw~~~-~ 
NOTARY PUBLIC in and for Alaska 
My Commission Expires: YLlJ "2.-0\t]. 

AFFIDAVIT IN SUPPORT OF UNOPPOSE.D MOTION TO EXTEND DEADLINE TO FILE OPPOSITION TO MOTION FOR . . . . - . . 

PARTIAL SUMMARY JUDGMENT . . 

Alaska Building, .Inc. vs .. 716 West Fourth Avenue, LLC, et. al. 3AN~ l S-05969Civil 

· Page 2 of3 
{ 10708-101-00314667;1} 
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CERTIFICATE OF SERVICE 

I certify _that a copy of the foregoing was served 0 eledronically 0 messenger 0 
facsimile 0u.s. Mail on the ;;r( day of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF UNOPPOSED .MOTION TO EXTEND DEADLINE TO FILE OPPOSITION TO MOTION FOR 

PARTIAL SUMMARY JUDGMENT 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 3 of3 
{ 10708-101-00314667;1} 
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IN THE SUPERIOR COURT FOR THE STATE OF At'.k~TRIC T 

2016 JAN 21 PH I: I 6 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~------------~) 

CffRK T"IAL COUf;T'; 
;:_. -.- . 
::~'' ··==,-----

OE'PU1 Y fi'L[ilK --

Case No.: JAN-15-05969 CI 

UNOPPOSED MOTION TO EXTEND DEADLINE FOR 
716 WEST FOURTH A VENUE, LLC TO FILE OPPOSITION TO PLAINTIFF'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves the court to extend the deadline by which it is to 

file its Opposition to Plaintiff's Motion for Partial Summary Judgment (Not Extension). 

Counsel for Alaska Building, Inc. and Legislative Affairs Agency, with whom the 

undersigned has conferred, do not oppose this request. This motion is accompanied by 

the attached proposed order and affidavit of counsel. 

DATED: {:-;to-/ 6 

( 10708-101--00314585;1} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:------~--=--'-----­
lfeffre)!W. Robinson 

Alaska Bar No. 0805038 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the for~_ging was served 0 electronically 0 messenger 
0 facsimile !J2ru.s. Mail on the 9."f day of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: \~~ 
Heidi Wyckoff 

UNOPPOSED MOTION TO EXTEND DEADLINE TO FILE OPPOSITION TO MOTION FOR PARTIAL SUMMARY JUDGMENT 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{ 10708-101-00~14585;1} Page 2 of2 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

20\5 j~1.~l 26 Pl-\ \: 35 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

~: ~ ~:: ! ~ ;.-~ i: \: -·· L. ; ~ .~: L ; ·. ~ 

~I· 

ALASKA BUILDING, INC., an Alaska ) . , . ~:-;i;·, .c~if; .. -~--
corporation, ) 

) 
Plaintiff, ) 

) 
VS. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND DEADLINE FOR716 WEST FOURTH A VENUE, LLC 
TO SUBMIT MATERIALS IN COMPLIANCE WITH COURT'S ORDER OF 

JANUARY 13, 2016 REGARDING PLAINTIFF'S MOTION TO COMPEL 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

7 I 6 West Fourth Avenue, LLC ("7 I 6") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Deadline for 716 West Fourth Avenue, LLC to Submit Materials in Compliance with 

Court's Order of January 13, 2016. I have personal knowledge of all facts described 

herein. 

( 10708-101--00313213;1) Page I of3 
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2. In the Court's January 13, 2016 Order Regarding Plaintiffs Motion to 

Compel, it granted 7 I 6 fifteen (15) days to comply with the Court's Order. The 

deadline for 716 to comply pursuant to the Court's order is January 28, 2016. Plaintiff 

has agreed to allow 716 an additional ten (10) days to comply with the Court's Order 

and extends the deadline to February 8, 2016. This matter was discussed, and agreed to, 

by counsel for Plaintiff and counsel for 7 I 6 when they met in person on January I 5, 

2016 and their agreement was confirmed in an email dated January 15, 2016. Counsel 

for 7 I 6 will be out of state from January I 9th thru January 25th and has numerous other 

matters to attend to immediately prior to departure and upon return. 

3. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

~ 
Jeffrey W. Robinson 

SUBSCRIBED AND SWORN to before me this 2 b day of January, 2016. 

NOTARY PUBLIC in and for Alaska 
My Commission Expires: \/ l\ / '2.0l q 

T I 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND DEADLINE FOR 7 I 6TO SUBMIT MATERIALS IN 

COMPLIANCE Wini COURT'S ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of3 
110708-101-00313213;1} 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [B'(.J.S. Mail on the 2 !O day of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND DEADLINE FOR 7 l 6TO SUBMIT MATERIALS IN 

COMPLIANCE WITH COURT'S ORDER 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 3 of3 
( 10708-101-00313213;1) 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
2016 J,'\N 26 PM I: 35 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
) 
) 

'.)"(· ______ ,. -- ----·--------

corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 

-------------~) 
NOTICE OF FILING ORIGNAL AFFIDAVIT OF JEFFREY ROBINSON 

Attached to 716 West Fourth Avenue, Unopposed Motion to Extend Deadline for 

716 West Fourth Avenue, LLC to Submit Materials in Compliance with Court's Order 

of January 13, 2016 Regarding Plaintiffs Motion to Compel is the unsigned Affidavit 

of Jeffrey Robinson. Attached to this Notice is the original Affidavit. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: _I_.-_2f_~_a_'f_ Q. /l 
By:_~,,_z_Y_t--________ _ 

Je-ffrey W. Robinson 
Alaska Bar No. 0805038 

{ 10708-101-00314124;1) Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D facsimile 
[91).s. Mail on the .1.k__ day of January 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

Alaska Building, Inc. vs. 716 West Fourth Avenue, llC, et. al. 3AN-15-05969Civil 
Notice ofFiling Original Affidavit of Jeffrey Robinson 
( 10708-101-00314124;1} Page 2 of2 
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• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc., 

Plaintiff, 

v. 

716 West Fourth Avenue LLC, and 
Legislative Affairs Agency, 

Defendants. 

) 
) 
) 
) 
) 
) 

) Case No. 3AN-15-05969CI ) 
) 

ORDER DENYING MOTION FOR RECONSIDERATION RE: LACHES 

716 has moved for reconsideration of the Order Denying Summary Judgment 

Re: Laches, dated 117/16, on 2 issues. First, it contends the court "overlooked or 

misconceived" the material fact that ABI was seeking qui tam damages- despite 716's 

citations to the footnote where the court rather dismissively acknowledged the request 

for qui tam damages. The court did not "miss" the request for damages; the court simply 

did not give the request much weight, and subsequently dismissed the claim for 

damages at defendants' request. 1 As stated in the order requested to be reconsidered, 

the court found that "under the unique facts involved in this litigation"2 laches doesn't 

apply. 

The court does not find that the defense of laches applies to the request for a 

declaratory judgment. As also stated in the order requested to be reconsidered, the 

court may well have found laches to apply to a legitimate parallel request for damages 

or injunction. As the Alaska Supreme Court has previously held: 

1 See Order Regarding ABl's Qui Tam and Punitive Damages Request for Relief, dated 1/13/16 
2 

See Order at p. 4 

1 
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• 
Accordingly, a finding that injunctive relief would be blocked 
by laches does not necessarily mean that an accompanying 
claim for declaratory relief should also be blocked. Rather, 
courts should independently examine each cause of action 
to determine whether laches should apply. 3 

Even if the court was presented with a parallel claim that was subject to a laches 

defense, the court still finds that the request for declaratory relief in and of itself does 

not give rise to a laches defense. 

Finally, 716 requests "the court to reconsider its application of the prejudice 

prong of the equitable defense of laches". Irrespective of whether the court found that 

laches did not apply to the request for declaratory relief, the court also found that the 

defendants did not conclusively prove prejudice to the standard required for summary 

dismissal of the case. There never was a serious question that 716 spent significant 

funds in preparing the leasehold for occupancy. The only accurate way to measure the 

allegations of past prejudice (expenses) is to speculate on future prejudice (what will 

happen if ... ). An issue such as this would rarely be capable of meeting the demanding 

standards of summary judgment. The court reiterates - "spending money is not the 

equivalent of suffering harm'"'. Whatever the court's final decision, 716 will still own the 

building that they spent their (and not an insignificant amount of LAA's) money on. 716 

will have the ability to sell or lease the building- it's the amount they receive at sale or 

lease that cannot be conclusively proved at this juncture that ultimately will determine 

their prejudice, if any. 

The motion for reconsideration is DENIED. 

DATE 

3 Laverty v. Alaska R.R. Corp., 13 P.3'd 725, (Alaska 2000), at 730. 
4 

Order at p. 8. 

I Crni1iy lilill 011 lj_a5/iJ 1 •. 
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IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 

~~~~~~~~~~~~~~~·) 

[PROPOSED) ORDER GRANTING THE UNOPPOSED MOTION TO EXTEND 
DEADLINE FOR 716 WEST FOURTH A VENUE, LLC TO SUBMIT 

MATERIALS IN COMPLIANCE WITH COURT'S ORDER OF JANUARY 13, 
2016 REGARDING PLAINTIFF'S MOTION TO COMPEL 

This Court, having reviewed 716 West Fourth Avenue LLC's Unopposed Motion 

~ to Extend Deadline for 716 West Fourth Avenue, LLC to Submit Materials in 

Compliance with Court's Order of January 13, 2016 Regarding Plaintiffs Motion to 

"' ,., 
N Compel, and being duly advised in the premises, enters the following ORDER: 
(X) 

0 r...: 0 
N to-

-"' w 0 ,...: 
t: i.n 0 
:::> "' "' 

Vl "' 

716 West Fourth Avenue, LLC shall have until February 8, 2016 to submit the 

"' 
w < x 

rt: :::> "' < z "' u.. w w < >- > ~ 
~<(<(. 
<( :r ui 

I- " c..J "' ~ ;;; 
t; 0 M 
w :t v 
~ u .0 z to-
to- <( N 
N r' 
N 0 

materials in compliance with the Court's Order of January 13, 2016 Regarding 

Plaintiffs Motion to Com 

DATED this 2~·ay of_..,_ __ _,__, 2015. 

- "' 
~ .. 
I-

( 10708-101-00313212;1} Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile 00 U.S. Mail on the l<1 day of January, 2016. 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

[PROPOSED] ORDER RE UNOPPOSED MOTION TO EXTEND DEADLINE FOR 716 TO SUBMIT MATERIALS IN COMPLIANCE 
WITH COURT'S ORDER 

Alaska Building, Inc. vs. 716 Wes/ Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
Page 2 of2 
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• .. 

LAW OFFICES OF 

JAMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274-9493 

• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

VS. ) 

) 
716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 
1[C>1 

ORDER GRANTING MOTION FOR STATUS 
CONFERENCE 

Alaska Building, Inc.'s, request for a status conference with respect to its October 6, 

2015 Motion to Compel Responses to Plaintiffs First Request for Production to 716 West 

Fourth Avenue LLC. (Motion) is hereby GRANTED. A status conference on the Motion 

shall be held __________ , 2016, in Courtroom 301, Nesbett Courthouse, 

825 W 4th A venue, Anchorage, Alaska, at __ _ _ .m. ~ 

~<0 
A,~ Dated ________ ., 2016. 

0 
PA~CK J. McKAY, 
SUPERIOR COURT JUDGE 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

408 G STREET. SUITE 208 

ANCHORAGE, ALASKA 

{ 

TE::::~NE 
(907) 274-7686 

FACSIMILE 
1907) 274-9493 

- ,_. 

. . ~-.~- :··~ .: ... :.:\ •. 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA·:;.:::: 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

2'.JIO Jt1.~1 22 PM I: 13 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

VS. 

) 
) 
) 
) 
) 
) 

;~~ '( : ____ --- ·-·--~--

) REQUEST FOR 
716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

) IN CAMERA REVIEW 
) 
) 

Defendants. ) 

Case No. 3AN- l 5-05969CI 

Pursuant to the Court's invitation in its January 13, 2016 Order Regarding Alaska 

Building, Inc.'s Motion to Compel, Plaintiff Alaska Building, Inc., requests the Court 

conduct an in camera review of the operating agreement for 716 West Fourth Avenue LLC 

(716 LLC), including all amendments and any other agreements pertaining to the operation 

and/or management of716 LLC. It is hard to identify in advance all of the possibilities the 

documents might contain that would be relevant to this action or lead to relevant evidence, 

but three things for which Alaska Building, Inc., was looking are (1) any agreement(s) to 

indemnify any person, (2) any other indications that the owners of 716 LLC knew the lease 

the subject of this action was not at least 10% below market rent and/or did not extend a 

real property lease, and (3) that 716 LLC otherwise does not have clean hands. 

Dated January 22, 2016. ~a~----
James B. Gottstein, ABA # 7811100 
Attorney for Plaintiff 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
1907) 274-7686 

FACSIMILE 
1907) 274-9493 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and proposed 
order to Kevin M. Cuddy and Jeffrey W. Robinson/Eva R. Gardner. 

Dated January 22, 2016. 

Request/or Jn Camera Review Page 2 o/2 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
) 
) 
) 
) 
) 

FILED in the TRIAL CrJURTS 
State of Aiesi\3 Thirr..i Lii'3trict 

corporation, 

Plaintiff, 

VS. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

JAN t 9 tU1o 

Clerk of ltie Trial Cou~ts 
By Deputy 

) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~-'--~~~~) 

[PROPOSED) ORDER GRANTING MOTION FOR RECONSIDERATION 

Having considered the parties' briefing regarding Defendant 716 West Fourth 

Avenue, LLC's Motion for Reconsideration of the Court's Order Denying Motion for 

Summary Judgment Re: Laches, the request is GRAN~T _°· ()-V'J 
DATED: ~~~~~~~~~ ~ 

HO .PATRICKJ.McKAY 
Superior Court Judge 

{ 10708-101-00312364;1) Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [XI U.S. Mail on the lqtt\ day of January 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING MOTION FOR RECONSIDERATION 
Alaska Building, Inc. vs. 716 West Fourth Avenue. llC, et. al. 3AN-l 5-05969Civil 
{ 10708-101-00312364; I} Page 2 of2 

001684



z 
0 
Vl 
( 

J 
-' w 
I-

: ./· 
IN_THE SUPERIOR COURT FOR THE STATE OLtf'~.'f\S~ F>: J: ?.3 

THIRD JUDICIAL DISTRICT AT ANCHORAO~; - .:.: • :. ~ 

--·-------. 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~> 

! - . ~ 

MOTION FOR RECONSIDERATION OF THE COURT'S ORDER DENYING 
MOTION FOR SUMMARY JUDGMENT RE: LACHES 

Defendant 716 West Fourth Avenue LLC ("716"), by and through counsel, 

Ashburn & Mason, P.C., and pursuant to Alaska Rule of Civil Procedure 77(k), hereby 

respectfully moves the court to reconsider its January 7, 2016 order denying 

Defendants' motion for summary judgment under the !aches doctrine. 716 asks this 

Court to reconsider two portions of its ruling. First, under Civil Rule 77(k)(l )(ii) 1
, this 

Court overlooked or misconceived the material fact that Plaintiff was in fact seeking 

damages when it brought the instant action. Second, under Civil Rule 77(k)(l)(ii), the 

court should reconsider its application of the prejudice prong of the equitable defense of 

Jach es. 

1 Under Civil Rile 77(k)(l)(ii), a party may move the court to reconsider a ruling previously 
decided if, in reaching its decision: (ii) the court has overlooked or misconceived some material fact or 
proposition oflaw. 

{I 0708-101-00312363; I} Page I of7 
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I. Plaintiff did in fact seek damages in this suit 

The Court overlooked or misconceived the scope and breadth of ABI' s actual 

(and repeated) requests for damages throughout this litigation. In balancing ABI's 17 

month delay in bringing suit against the hardship the defendants would suffer if the 

lease were declared illegal, the Court concluded that the harm was yet "unknown."2 

The Court then admitted that it would have likely reached a different conclusion "if ABI 

were seeking an award of damages."3 Yet, Plaintiffs request for qui tam damages 

dominates the pleadings in this case 

Plaintiffs initial complaint sought, inter alia, a judgment in its favor for "I 0% of 

the savings to the Legislative Affairs Agency" if the lease were invalidated or 

reformed.4 ABI pressed onward with its request for this award even after the court 

concluded that it only had citizen taxpayer standing and not interest injury standing,5 

filing a Second Amended Complaint a mere five days after the ruling requesting the 

identical 10% award for itself.6 In his October 16, 2015 deposition, Mr. Gottstein 

acknowledged that even though this wasn't a qui tam case, he was still dedicated to 

2 
See Court's Order at 7. 

3 See Id. The Court's footnote acknowledged that ABI was seeking a novel qui tam damages 
claim, which at the time of the January 7, 2016 order regarding (aches was still outstanding. 

4 
See Plaintiff's Complaint at Page 5, ~ C. 

5 See Order regarding Motion to Dismiss dated 8/20/2015. 
6 See Second Amended Complaint, dated 8/25/2015. 

MOTION FOR RECONSIDERATION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969CI 
( 10708-101-00312363;1} . 
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"com[ing] up with some law" that would justify the court rewarding him, a private 

litigant, 10% relief. 7 

ABI never wavered from its qui tam damages request. For example, on October 

2, 2015, Plaintiff submitted an affidavit from Larry Norene estimating that over the 

course of the lease term (I 0 years), the Agency would pay $20, 765,360 over the 

permissible market rental rate under AS 36.30.083(a).8 Accordingly, as he has 

admitted, Mr. Gottstein could have potentially pocketed over $2,000,000 had the Court 

permitted his qui tam claim to go forward and ultimately accepted Norene's 

overpayment calculations.9 

ABI has unabashedly sought damages in this case and the Court overlooked this 

material fact in its order regarding )aches. Yes, as all parties have acknowledged, the 

Plaintiff sought a "novel" award. And, as this Court found, the award was without merit 

and had no basis in statutory law. Nevertheless, Defendants were forced to defend 

against this claim in numerous motions filed by ABI and in all three Complaints filed in 

this action. Accordingly, in light of having overlooked the fact that ABI actually 

pursued damages, 716 requests that the court reconsider its decision precluding a 

summary judgment ruling in its favor under the )aches doctrine. 

7 See 716's Reply to ABI's Opposition to Motion for Ruling of Law, Attachment A at 4. 
8 See Larry Norene Affidavit attached to Plaintiff's Motion for Preliminary Injunction. 
9 A good deal of Mr. Gottstein' s sworn deposition testimony addressed this issue: 
Q:. And you still believe you're entitled to roughly a $2.1 million windfall if the court accepts 
your qui tam argument? 
A: Well, I object to the characterization as "windfall," and we'll see whether or not the courts 

agree with it, but I'm certainly making that claim. See I 0/23/15 Deposition at 76: 19-24 

MOTION FOR RECONSIDERATION 
Alaska Building, Inc. vs. 716 Wes/ Fourth Avenue, LLC, et. al. 3AN-l 5-05969CI 
( 10708-101-00312363;1) 
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a) The court overlooked undisputed factual evidence of the actual prejudice 

incurred by 716 because of ABI's delay in filing suit 

There are no genuine issues of material facts pertaining to the harm suffered by 

716 as a result of Plaintiffs unreasonable delay. It is undisputed that 1) 716 spent tens 

of millions of dollars renovating and expanding the LIO, 2) Plaintiff gained financially 

from the Project, 3) and Plaintiff failed to file a lawsuit to prevent the Project from 

going forward despite believing that it was illegal even before construction commenced. 

The Court's Order acknowledges the $44 million dollar outlay in construction costs was 

avoidable had Plaintiff timely challenged the lease, but perplexingly concludes that 

"spending money is not the equivalent of suffering harm if the money is recouped in a 

different fashion." 10 Even looking in the light most favorable to ABI, there are simply 

no factual inferences in the record to suggest that 716 would be able to recoup the $44 

million in building costs should the lease be declared illegal. 11 

ABI has never contested that 716 served as the Landlord of the LIO for 23 

years 12 and that the entire renovation and expansion project was designed to meet the 

Lessee's specific needs. 13 On one hand, the Court acknowledged that "716 may not be 

IO See Court's Order at 8. 
11 In the instant case, the construction contract alone was in excess of$30 million dollars. In 

Laverty v. Alaska R.R. Corp~, 13 P.3d 725, 729 (Alaska 2000) where the Supreme Court denied 
Plaintiff's request for injunctive relief because it was barred by )aches, the gravel removal company 
spent large amount of time and money on "geotechnical studies" and the overall permitting process, 
fees which pale in comparison to what 716 spent on the instant Project. 

12 
See Affidavit of Mark Pfeffer, attached to 7 I 6's Opposition to Plaintiffs Motion for 

Preliminary Injunction, incorporated into 716's Joinder in the Agency's Motion to Dismiss . 
13 

See Extension of Lease and Lease Amendment No. 3 at I. 

MOTION FOR RECONSIDERATION 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, llC, el. al. 3AN-15-05969CI 
( 10708-101-00312363;1} 
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able to lease to any one on similar terms" 14 should it declare the lease illegal, and on the 

other hand the Court definitively concluded that upon a declaration that the current lease 

is illegal 716 "will be able to lease the building at a greater rate since it claims the 

current rate is 10% below the market value." 15 There are no factual inferences in the 

record to support the notion that should the lease be declared illegal, 716 could find a 

replacement tenant for any meaningful rental rate. Plaintiff presented no facts in 

support of the idea that 716 may recoup any sum should it renegotiate its existing lease 

or find an entirely new tenant at some future date should the contract be voided. 

Nor has there been any meaningful inference from the record that any 

hypothetical replacement tenant would commit to occupying the uniquely designed 

building for any meaningful length of time. There has never been any factual inference 

in the record to suggest that the parties to the lease did not intend to extend the lease for 

any period other than the full June 1, 2014-May 31, 2024 ten-year lease term as 

authorized under AS 346.30.0SO(a). 16 Because the Court overlooked the actual 

prejudice suffered by 716 as a result of ABI's delay, 716 respectfully asks the Court to 

reconsider its Order and find that Plaintiffs lawsuit is equitably barred by the doctrine 

of !aches. 

14 See Court's Order at 9. It goes without saying that it is illegal to enforce a lease that violates 
a statute. 

15 
See Id. 

16 See Affidavit of Mark Pfeffer in support of 7 l 6's opposition to Plaintiffs Motion for 
Preliminary Injunction at 'I) 9. 

MOTION FOR RECONSIDERATION 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969CI 
{ 10708-101-00312363;1} 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: d l1 r lb 

MOTION FOR RECONSIDERATION 

ffrey W. Roomson 
laska Bar No. 0805038 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, el. al. 3AN-l 5-05969CI 
( 10708-101-00312363;1} 
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CERTIFICATE OF SERVICE 

I certify that a copy of the f\~g was served D electronically D messenger 
D facsimile!}{] U.S. Mail on the ay of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~~ 
Heidi wyci(()f 

MOTION FOR RECONSIDERATION 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969CI 
{ 10708-101-00312363;1} 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
2Dl~1 Jt.:'. j 9 r;'. J: 35 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

VS. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

~:L:~~~/. ~;;~.: ~- .· ,' __ . 

•' I • 

) Case No.: 3AN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~~> 
NOTICE OF FILING UNSIGNED AFFIDAVIT OF JEFFREY ROBINSON 

Attached to 716 West Fourth Avenue, Unopposed Motion to Extend Deadline for 

716 West Fourth Avenue, LLC to Submit Materials in Compliance with Court's Order 

of January 13, 2016 Regarding Plaintiffs Motion to Compel is the unsigned Affidavit 

of Jeffrey Robinson. Jeffrey Robinson is currently traveling out of state at the time of 

the filing of the Unopposed Motion and unavailable for signature. The signed affidavit 

will be filed as soon as it is received in the office of the undersigned. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

'10708-101-00313211;1) 

e rey W. Robinson 
aska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D facsimile 
lXJ U.S. Mail on the K day of January 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-J 5-05969Civil 
Notice ofFiling Unsigned Affidavit of Jef!Tey Robinson 
{ 10708-101-00313211; 11 Page 2 of2 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 
"; ~ .. 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

. ~-
\. . . ~ 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND DEADLINE FOR716 WEST FOURTH A VENUE, LLC 
TO SUBMIT MATERIALS IN COMPLIANCE WITH COURT'S ORDER OF 

JANUARY 13, 2016 REGARDING PLAINTIFF'S MOTION TO COMPEL 

ST A TE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

1. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth A venue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Deadline for 716 West Fourth Avenue, LLC to Submit Materials in Compliance with 

Court's Order of January 13, 2016. I have personal knowledge of all facts described 

herein. 

{ 10708-101-00313213;1} Page I of3 
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2. In the Court's January 13, 20 I 6 Order Regarding Plaintiffs Motion to 

Compel, it granted 716 fifteen ( 15) days to comply with the Court's Order. The 

deadline for 716 to comply pursuant to the Court's order is January 28, 2016. Plaintiff 

has agreed to allow 716 an additional ten (IO) days to comply with the Court's Order 

and extends the deadline to February 8, 2016. This matter was discussed, and agreed to, 

by counsel for Plaintiff and counsel for 716 when they met in person on January 15, 

2016 and their agreement was confirmed in an email dated January 15, 2016. Counsel 

for 716 will be out of state from January 19th thru January 25th and has numerous other 

matters to attend to immediately prior to departure and upon return. 

3. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

Jeffrey W. Robinson 

SUBSCRIBED AND SWORN to before me this __ day of January, 2016. 
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AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND DEADLINE FOR 7 I 6TO SUBMIT MATERIALS IN 

COMPLIANCE WITH COURT'S ORDER 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civi1 

Page 2 of3 
{ 10708-101-00313213;1) 
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CERTIFICATE OF SERVICE 

I certify that a copy of the fore~oing was served D electronically D messenger D 
facsimile jg! U.S. Mail on the a day of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON i{J}!r--
By: ~ W1Jt 

Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND DEADLINE FOR 7 I 6TO SUBMIT MATERIALS IN 

COMPLIANCE WITH COURT'S ORDER 

Alaska Building, inc. vs. 716 Wes/ Fourlh Avenue, llC, et. al. 3AN-15-05969Civil 

Page 3 of3 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

'/!'ii~. 1 /~H 19 ~ LL: J '-': ,·, •. ',. ' ,.,.~, ,., £:' 
; ' ,: ' '-';) 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) ______________ ) 
UNOPPOSED MOTION TO EXTEND DEADLINE FOR 

716 WEST FOURTH A VENUE, LLC TO SUBMIT MATERIALS IN 
COMPLIANCE WITH COURT'S ORDER OF JANUARY 13, 2016 

REGARDING PLAINTIFF'S MOTION TO COMPEL 

Defendant 716 West Fourth A venue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves the court to extend the deadline by which it is to 

submit materials in compliance with the Court's order of January 13, 2016 regarding 

Plaintiffs Motion to Compel. Plaintiff does not oppose this request. This motion is 

accompanied by the attached affidavit of counsel and proposed order. 

DATED: If 1'1 l lb 

( 10708-101-00313209;1) 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

J ffrey W. Robinson 
~laska Bar No. 0805038 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile~ U.S. Mail on the~ day of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 l 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

UNOPPOSED MOTION TO EXTEND DEADLINE TO SUBMIT MATERIALS IN COMPUANCE WITH COURT'S ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{ 10708-IOI-00313209;1} Page 2 of2 
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LAW OFFICES OF 

]AMES B. GorrSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7666 

FACSIMILE 
(907) 274·9493 

·1 J " 1 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

VS. ) 

) 
716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

· Case No. 3AN-15-05969CI 

-r/V ORDER GRANTING 
~· ALASKA BUILDING, INC.'S MOTION TO ORDER 

REP. HAWKER TO REQUEST E-MAILS FROM GCI 

Upon the motion by plaintiff, Alaska Building, Inc., for an order requiring former 

Legislative Council Chair Rep. Mike Hawker to request GCI to provide copies to the 

Legislative Affairs Agency's attorney in this matter of all of his e-mail from January 1, 

2013, to October 1, 2013,, it is hereby ORDERED the motion is GRANTED. 

IT IS FURTHER ORDERED, 

1. Within 10 days of this Order, Rep. Mike Hawker request that GCI provide 

copies of all of his e-mails from January 1, 2013, to October 1, 2013, to Kevin 

~ 
Cuddy, of Stoel Rives, 510 L St., Ste. 500, Anchorage, AK 99501. 

2. The Legislative Affairs Agency shall produce all non-privileged e-mails, 

including attachments, responsive to Plaintiff's First Requests for Production to 

Legislative Affairs Agency within three weeks of receiving such e-mails. 
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I.Aw OFFICES OF 

JAMES B. GorrsTEIN 

406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274-7886 

FACSIMILE 
(907) 274-9493 

3. With respect to any e-mails withheld on grounds of privilege, to be able to 

assess the applicability of the asserted privilege Legislative Affairs Agency shall 

state: 

(a) The date; 
(b) The author or sender; 
(c) The recipient or recipients; 
( d) Any other person who sent, received or obtained copies of the e-mail; 
(e) The subject of the e-mail; and 
(f) The basis of the privilege asserted with respect to the alleged grounds for 

2Lon-produ.ctio~ of thee-may. I /. . / /} . (} 
-*Sfht no:f-vc._e_ I /WJ, ~~ fH1<> ~efY·<-~.M}lq. 

Dated t/1;/; ~ 
I 

I cmtify t11a1011_1/;9 L!k a copy , 
nf 1110 follnwi119 WilS AlBileEI/ faHeEI/ lia11d-delivered cu.k.JJ 
lo c:1cl1 of ~.~ f~ollo~w~ing 9,1 J~e»;,addresses of em 

record .. J VV'R;g_=~/f<tV:~{!,uJ~ 
~ A ministrntive Assistant 

Order Requiring Rep. Hawker 
to Request E-mails Page 2 o/2 
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LAW OFFICES OF 

JAMES B. GorrSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 

*''Jrlf DISCOVERY ORDER 

Upon the motion by defendant 716 West Fourth Avenue for a protective order 

pursuant to Alaska Rule of Civil Procedure 26( c ), and in consideration of the opposition of 

plaintiff Alaska Building, Inc., it is hereby ORDERED that the motion is denied, except as 

follows to expedite the flow of discovery material, facilitate the prompt resolution over 

confidentiality, adequately protect confidential material, and ensure that protection is 

afforded only to material so entitled: 

1. This Order applies to all products of discovery in this matter subsequent to the 

date of this Order, but does not apply to documents or information gained by means other 

than the discovery process in this matter, including documents that may have also been 

produced through discovery in this matter. 

2. Except as otherwise ordered by the Court, personal financial information shall 

be classified as confidential. 
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3. Except as otherwise ordered by the Court Social Security Numbers shall be 

redacted. 

4. Except as otherwise ordered by the Court, 

(a) documents containing bank, credit union, or other financial institution 

accounts may be redacted except for the last three digits of the account number 

and the name of the financial institution, and 

(b) credit card, bank card, or debit card account may be redacted except for 

the last four digits of the account number and the name of the issuing institution 

5. A producing party wishing to redact documents in any other manner or keep any 

documents confidential must produce the documents when due and properly seek a 

protective order under Civil Rule 26(c). 

6. Any documents withheld or redacted on the basis of a privilege shall describe 

such documents as follows: 

(a) The date of the document or other item; 

(b) The author or addressor of the document or other item; 

(c) The recipient or addressee of the document or other item; 

(d) The number of pages of the document; 

(e) The general subject matter of the document or other item; 

(f) Each person who sent, received and obtained copies of the document or other 
item; 

(g) A general description of the document or other item; and 

(h) The basis of the privilege asserted. 

7. With the exception of documents or information acquired other than through 

discovery in this mater, produced documents for which a motion for protective order has 

Protective Order s Page 2 o/2 
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been filed shall not be further disseminated by any receiving party pending determination 

of the motion for protective ordefo.tf 

Dated l /;@ 
I I 

' 2015. 

·.I cemly 1ili1t on_03/) l<i a coµy 
of the following was ffittilcd/ ftlxes/ ~aA8 Elslive~ · / J 
to each of t~ following at t~~ir pddcesses of e'l"JGU. e 
recor . ()lt,IMO<l 60t)'5Te.Lllt, 

6e A~~:::~~is:v~oeu&~ 
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• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN- I 5-05969 Civil 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 
______________ ) 
~. . 

0 [PROPOSED) ORDER GRANTING MOTION FOR PROTECTIVE ORDER 

This Court, having reviewed 716 West Fourth Avenue LLC's Motion for 

Protective Order and any oppositions and replies thereto, and being duly advised in the 

premises, enters the following ORDER: 

I. ABI and its attorney are required to remove the discovery that has been 

published on the internet; and 

2. 716 is relieved of any further duty of production unless and until ABI agrees to 

the attached (or similar) confidentiality agreement, which will prevent ABI from 

publishing discovery documents and limits ABI's use of discovery documents t() 

purposes directly related to its prosecution of its claims in this suit. 

Or in the alternative: 

_{ 10708-101-00301055;1) . Page I of3. 
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l. 716 shall make appropriate redactions to its past and future production (to 

remove sensitive information) and ABI shall bear the costs and fees associated with that 

task. 

DATED this_ day of _____ , 2015. 
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(PROPOSED] ORDER GRANTING MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-l 5-05969Civil 
Page 2 of3 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoiq was served 0 electronically 0 messenger 0 
facsimile [kl U.S. Mail on the '2 day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

[PROPOSED] ORDER GRANTING MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

{ 10708-101-00301055; I} 
Page 3 of3 
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• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc., 

Plaintiff, 

v. 

716 West Fourth Avenue LLC, and 
Legislative Affairs Agency, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) Case No. 3AN-15-05969CI 

) 

ORDER REGARDING ABl'S QUI TAM AND PUNITIVE DAMAGES REQUEST FOR 
RE LEIF 

I. Background 

On September 9, 2013, the Legislative Affairs Agency (LAA) and the 716 West 

Fourth Avenue LLC (716) entered into an agreement to renovate and expand the 

existing Legislative Information Office (LIO Project). At the completion of this project, the 

LAA once again leased the office space. 1 Construction began in December 2013 and 

was completed around January 9, 2015. 2 

The Alaska Building, owned by Alaska Building Inc. (ABI), is a building adjacent 

to the LIO Project whose president and sole member is James Gottstein. ABI filed a 

lawsuit on behalf of ABI and the Alaskan taxpayers on March 31, 2015 alleging in 

relevant part that because the LIO Project did not comply with the requirements under 

AS 36.30, the project is illegal. Under AS 36.30, leases into which LAA enter are subject 

to a competitive bidding process and legislative notice. AS 36.30.083 exempts from 

these bidding and notice requirements lease extensions that will result in a "cost 

savings of at least 10 percent below the market rental value of the ... property." As part 

of his remedies, ABI requested "OJudgement in favor of Alaska Building in the amount of 

1 716's Opp. to Mot. for Prelim. lnj. 1-2. 
2 Id. at 4. 

1 
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10% of the savings to the Legislative Affairs Agency for invalidation of the LIO Project 

Lease"3 and "[p]unitive damages against 716 W. Fourth Avenue LLC."4 716 and the LAA 

have moved for a ruling of law as to whether ABI may pursue these two requested 

reliefs. 

II. Legal Standard 

716 and LAA have requested a "ruling of law precluding ABl's claims for qui tam 

and punitive damages."5 The practical effect of a ruling in favor of 716 and LAA would 

be granting them summary judgement on these issues. As such, the summary 

judgement standard will be utilized here. 

Summary judgement is appropriate where "there is no issue as to any material 

fact and the moving party is entitled to a judgement as a matter of law."6 The non­

moving party must "set forth specific facts showing that he could produce evidence 

reasonably tending to dispute or contradict the movant's evidence and thus 

demonstrate that a material issues of fact exists."7 Alaska has a lenient summary 

judgement standard,8 but mere allegations are insufficient and the non-moving party 

"must set forth specific facts showing that there is a genuine issue of material fact."9 The 

court views "the facts in the light most favorable to the non-moving party and draw[s] 

all factual inferences in the non-moving party's favor."10 

Ill. Issues Presented 

A. AB/ has no legal grounds upon which to request 10% of any savings resulting 

invalidating the lease. 

3 Second Amended Complaint 'II C. 
4 Id. at 'IJ E. 
5 Title of Defendant's Motion "716's Motion for Ruling of Law Precluding ABU's Claims for Qui Tam and 
Punitive Damages." 
6 Alaska R. Civ. P. 56(c). 
7 Christensen v. Alaska Sa/es and Service, Inc. 335 P.3d 514, 517 (Alaska 2014). 
8 Estate of Milos v. Quality Asphalt Paving, Inc., 145 P.3d 533, 537 (Alaska 2006). 
9 Kelly v. Municipality of Anchorage, 270 P. 3d 801, 803 (Alaska 2012) (internal citations omitted). 
1° Kalenka v. Jadon, Inc., 305 P.3d 346, 349 (Alaska 2013). 

2 
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B. AB/ may not seek punitive damages because declaratory judgment provides 

no pecuniary relief. 

IV. Analysis 

A. AB/ has no legal grounds upon which to request 10% of any savings resulting 

from invalidating the lease. 

Black's Law Dictionary defines a qui tam action as "[a]n action brought under a 

statute that allows a private person to sue for a penalty, part of which the government or 

some specific public institution will receive."11 This court first notes that ABI is not 

bringing its lawsuit under a statute that provides a monetary penalty. It therefore finds 

that ABI is not bringing a qui tam case. 

ABI argues that it is not in fact bringing a qui tam action 12 but that the court should 

grant an award equaling 10% of the savings "to make meaningful the right of citizen­

taxpayers to seek judicial redress of illegal government action."13 It argues that the 2003 

passage of HB 145 codified as AS 09.60.010(b)-(e) had a chilling effect on citizen­

taxpayer suits. ABI urges this court to create a common law incentive for bringing public 

interest law suits. 

HB 145 abolished the Alaska Supreme Court's public-interest exception to Alaska 

Rule of Civil Procedure 82 concerning attorney's fees. 14 Rule 82 provides discretion for 

courts to allocate attorney's fees, and in most civil litigation, it acts as a "'loser pays' 

rule."15 In Gilbert v. State, the Alaska Supreme Court carved out its exception holding 

that "it is an abuse of discretion [under Civil Rule 82] to award attorney's fees against a 

losing party who has in good faith raised a question of genuine public interest before the 

11 Qui Tam Action, Black's Law Dictionary (101
h ed.2014) (emphasis added). 

12 Pl.'s Opp. Mot. 6. 
13 

Id. at 3. 
14 State v. Native Village of Nunapitchuk, 156 P.3d 389, 391-92 (Alaska 2007). 
15 Id. at 394. 
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courts."16 HB 145 overruled this judicially created public interest exception and courts 

are no longer allowed to consider whether a claim is of a public interest nature except in 

limited constitutional contexts. 17 

The Alaska Supreme Court's public interest exception was grounded in the 

discretion Rule 82 afforded to courts when allocating attorney's fees. Here, there is no 

statutory authority that would allow this court to create such an incentive, and ABI does 

not provide any legal theory upon which this court could justify creating new law. 

Rather, AB l's argument is one of public policy, which is better left to legislature; like HB 

145, any incentive to bring a public interest case should go through the proper 

legislative channels. The court therefore declines ABl's invitation to create a public 

interest lawsuit incentive and finds that ABI has no legal grounds on which to request 

10% of any lease savings. 

8. AB/ may not seek punitive damages because declaratory judgment provides no 

pecuniary relief. 

Alaska allows punitive damages when the plaintiff can show "by clear and 

convincing evidence that the defendant's conduct[:] 

(1) Was outrageous, including acts done with malice or bad motives; or 

(2) Evidenced reckless indifference to the interest of another person."18 

716 argues that because ABI is not seeking compensatory damages, punitive damages 

are unavailable.19 Thus the first issue is whether punitive damages are even available to 

ABI. 

Compensatory damages are a legal remedy. ABI requests in relevant part that 

the lease between the LAA and 716 be declared "illegal, null and void."20 A declaratory 

16 Id. (internal citations omitted). 
17 Id. at 395. 
16 AAS 09.17.020 (b)(1 )-(2). 
19 Def.'s Mot. Ruling of Law 3. 
20 Second Amended Campi. ,-iA. 
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judgement is neither legal nor equitable but is an additional remedy21 and does not 

provide any remedy beyond a declaration of "the rights and legal relations of an 

interested party seeking the declaration."22 Though ABI states that "the State should be 

awarded compensatory damages in the amount of rent illegally received by 716 LLC,"23 

the relief requested does not provide the legal remedy of compensatory damages.24 

However, the unavailability of compensatory damages does not necessarily foreclose 

ABI from receiving punitive damages. 

Alaska's punitive damage statute does not require, per se, that compensatory 

damages, or any damages, be awarded before punitive damages are allowed. 25 In 

capping punitive damages, the statute provides that a punitive damages award "may not 

exceed the greater of 1) three times the amount of compensatory damages awarded to 

the plaintiff in the actions; or 2) the sum of $500,000."26 Looking at the first section, logic 

dictates that if the compensatory damages are zero then the punitive damages must 

also be zero. But, the two sections are separated by the disjunctive "or" suggesting that 

compensatory damages are not a prerequisite for punitive damages if the plaintiff has 

met the other statutory requirements. A cursory review of the Alaska's tort reform act of 

2007 (HB 58) does not provide any insight on whether Alaska's legislators intended 

punitive damages to be tied strictly to an award of compensatory damages or if punitive 

damages could be awarded in the absence of other damages. 

Despite the ambiguity of Alaska's punitive damages statute, the traditional 

position is that punitive damages are not allowed absent a request for or award of 

21 Laverty v. Alaska R.R. Corp., 13 P.3d 725, 730 (Alaska 2000). 
22 AS 22.10.020(g). 
23 Plt.'s Opposition Mot. 9. 
24 Moreover, when a court finds a contract is illegal it often "leave[s] the parties as the court finds them at 
the time the illegality is discovered, [and does not] restore them to the same position they would have 
been had the contract never existed." Jipac, N. V. v. Si/as, 174 Vt. 57, 61-62 (Vermont 2002). A 
declaratory judgement that the lease is illegal may therefore not allow for any money to be returned to the 
LAA. 
25 See AS 09.17.020. 
26 AS 09.17.020(f)(1)-(2). 
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compensatory damages.27 The Mississippi Supreme Court succinctly summarizes the 

justification of this line of thinking: 

As a general rule, exemplary or punitive damages are "added damages" and are 

in addition to the actual or compensatory damages due because of an injury or 

wrong. The kind of wrongs to which punitive damages are applicable are those 

which, besides the violation of a right or the actual damages sustained, import 

insult, fraud, or oppression and not merely injuries but injuries inflicted in the 

spirit of wanton disregard for the rights of others. In order to warrant the recovery 

of punitive damages, there must enter into the injury some element of aggression 

or some coloring of insult, malice or gross negligence, evincing ruthless 

disregard for the rights of others, so as to take the case out of the ordinary rule. 

In other words, punitive damages do not exist in a vacuum, but serve as a way of 

increasing the punishment in cases involving truly reprehensible behaviors. 

716 cites DeNardo v. GC/ Commc'n Corp., 983 P.2d 1288, 1292 (Alaska 1999), 

which states "[a] punitive damages claim cannot stand alone; because we reject 

DeNardo's underlying claim, we also necessarily affirm summary judgment on his 

punitive damages claim." However, in that case, the court affirmed summary judgement 

against all DeNardo's underlying claims leaving only a request for punitive damages. 

This scenario is distinguishable from the present case where compensatory damages 

are not requested or recoverable but other claims exist besides that for punitive 

damages. 

Alaska courts have awarded punitive damages without compensatory damages. 

In Lockhart v. Draper, 209 P.3d 1025 (Alaska 2009) the Alaska Supreme Court found 

that: 

27 Groshek v. Trewin, 784 N.W.2d 163, 175 (Wis. 2010) (Therefore, our holding in Tucker forecloses 
recovery of punitive damages in a case where there is no award of compensatory damages); Nabours v. 
Longview Sav. & Loan Ass'n, 700 S.W.2d 901, 903 (Tx. 1985) (Even in cases where actual damages 
are not recoverable, it is still necessary to allege, prove and secure jury findings on the existence and 
amount of actual damage sufficient to support an award of punitive damage) (emphasis in original). 
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punitive damages may be available though actual damages are not an 

"essential element" of the cause of action if (1) the underlying cause of action 

states a claim for relief independent of the request for punitive damages, and 

(2) the plaintiff establishes that defendant's conduct rose to the requisite level 

of culpability and that plaintiff suffered "substantial damage," even if the amount 

of actual damages may be uncertain.28 

There, the appellant was appealing an award of punitive damages against him in a 

fraudulent conveyance action. The Alaska Supreme Court upheld the superior court's 

conclusion that "it could award punitive damages "in a case where something 

substitutes for the compensatory damages, i.e., the wrongful conveyance which is 

righted." The Lockhart court relied on Haskins v. Shelden, 558 P.2d 487 (Alaska 1976) 

which allowed the return of a wrongfully converted tractor to substitute for damages and 

upheld the appellee's award of punitive damages because of the malice conduct under 

which the tractor was seized. 

In both cases, the courts found that there was an underlying pecuniary loss that 

was righted even though damages were not an element of either legal theory under 

which the cases were brought. In Haskins it was the return of the seized tractor and in 

Lockhart is was the corrected wrongful conveyance. These two situations are 

distinguishable from the present case. Assuming arguendo that the contract is found to 

be "illegal null and void," this declaratory judgement would not provide a substitute for 

compensatory damages necessary under the Lockhart and Haskins reasoning. 29 Thus, 

even though punitive damages may be awarded even when compensatory damages 

are not sought as long as the two elements identified in Lockhart are present,30 a 

declaratory judgement would not provide a substitute for compensatory damages and 

thus the first element of Lockhart is absent. The court therefore finds that ABI may not 

28 Lockhart v. Draper, 209 P.3d 1025, 1028 (Alaska 2009). 
29 In addition to the Lockhart and Haskins reasoning, the Alaska Supreme Court has also permitted 
punitive damages when only nominal damages are awarded. Barber v. Nat'/ Bank of Alaska, 815 P.2d 
857, 864 (Alaska 1991) (holding punitive damages may be awarded in nominal damages). 
30 "(1) the underlying cause of action states a claim for relief independent of the request 
for punitive damages, and (2) the plaintiff establishes that defendant's conduct rose to the requisite level 
of culpability and that plaintiff suffered "substantial damage," even if the amount of actual damages may 
be uncertain." Lockhart v. Draper, 209 P.3d at 1028 (Alaska 2009). 
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pursue punitive damages. Because the court has determined that ABI may not seek 

punitive damages in the absence of some pecuniary relief, it does not need to address 

Lockhart's second element - malicious or egregious behavior. 31 

V. Conclusion 

There is no statutory authority under which ABI may request 10% of any savings 

stemming from invalidating the lease nor is there statutory authority that would permit 

the court to create a monetary incentive for bringing public interest law suits. The court 

therefore finds that ABI is not entitled to request such relief. The court further finds that 

though punitive damages may be awarded absent compensatory damages, there must 

at least be an aspect of pecuniary relief, which is absent in the present case, and thus 

ABI is precluded from requesting punitive damages. 

I certify that on f; :3 /; fo , 
a copy of the above was fftailed to each of ' 
the follow)fg attheiraddJ~S!\es.of record: r?..rncLJ.e.d 

'Vtvvr\P4 ~e;u... 17. _;;_ 
~KflYcll ~;___ LAU/lft 

K. Nixon/Judicial Assistant 

31 Additional issues regarding whether ABI may seek punitive damages include whether ABI can request 
punitive damages on behalf of the state and whether the state can collect punitive damages in a public­
interest law suit. Because the court has already determined that ABI may not pursue punitive damages, 
the court will not address these questions at this time. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc., 

Plaintiff, 

V. 

716 West Fourth Avenue LLC, and 
Legislative Affairs Agency, 

Defendants. 

) 
) 
) 
) 
) 
) 

) Case No. 3AN-15-05969CI ) 
) 

ORDER REGARDING ALASKA BUILDING INC'S MOTION TO COMPEL 

I. Background 

On September 9, 2013, the Legislative Affairs Agency (LAA) and the 716 West 
Fourth Avenue LLC (716) entered into an agreement to renovate and expand the 
existing Legislative Information Office (LIO Project). At the completion of this project, the 
LAA once again leased the office space. 1 Construction began in December 2013 and 
was completed around January 9, 2015. 2 

The Alaska Building, owned by Alaska Building Inc. (ABI), is a building adjacent 
to the LIO Project whose president and sole member is James Gottstein. Mr. Gottstein 
filed a lawsuit on behalf of ABI and the Alaskan taxpayers on March 31, 2015 alleging in 
relevant part that because the LIO Project did not comply with the requirements under 
AS 36.30, the project is illegal. Under AS 36.30, leases into which LAA enter are subject 
to a competitive bidding process and legislative notice. AS 36.30.083 exempts lease 
extensions that will result in a "cost savings of at least 10 percent below the market 
rental value of the ... property." ABI filed this Motion to Compel when 716 failed to 
produce all of the documents ABI requested in its First Request for Production. 

II. Legal Standard 

Alaska Rule of Evidence 37(2)(A) allows a party to move a court to compel a party to 
disclose information required under Rule 26(a) or Rule 26.1 (b) if that party fails to make 
appropriate disclosures. 

1 716's Opp. to Mot. for Prelim. lnj. 1-2. 
2 Id. at 4. 
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Ill. Issues Presented 

A. Claiming confidentiality or proprietary information is not a satisfactory 
defense against producing relevant evidence. 

B. Individual Requests for Production. 

IV. Analysis 
A. Claiming confidentiality or proprietary information is not a satisfactory defense 

against producing relevant evidence. 

As an initial matter, 716 repeatedly refused to produce documents claiming they 
were "confidential and proprietary."3 Valid defenses against producing requested 
documents include claims of privilege or that the materials were prepared in anticipation 
for trial.4 In either instance, the party claiming the privilege must "describe the nature of 
the documents, communications, or things not produced or disclosed in a manner that, 
without revealing information itself privileged or protected, will enable other parties to 
assess the applicability of the privilege or protection."5 If the documents do not fall into 
one of these privileged categories, 716 can request a protective order under Rule 26(c). 
Otherwise, the court finds that claiming confidentiality and proprietary information is an 
invalid defense for non-production. 

B. Individual Requests for Production 

Request for Production 1 

"Please produce all loan applications and other documents relating to financing the New 
LIO Building, including without limitation, all projections and pro formas and personal 
financial statements .... "6 

716 produced five documents including two appraisals, two commitment letters and a 
terms and conditions letter from Northrim Bank. 716 objects to producing any additional 
documents related to this subject matter first on the grounds that this information "is 
confidential and proprietary."7 As discussed above, there is no confidential exemption 
to discovery; 716 can instead seek a protective order under Rule 26(c) for this 
information. 716 also claims that these documents are protected by privilege and work­
product doctrine.8 716 has not provided a privilege.log for these documents. 716 must 

3 See e.g. Def.'s Opp. to Mot. to Compel Ex. A at 4. 
4 

Alaska R. Civ. Pro. 26(b)(S). 
5 Alaska R. Civ. Pro. 26(b)(S). 
6 Def.'s Opp. to Mot. to Compel Ex. A at 4. 
7 

Id. 
8 Id. 
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either produce these documents or provide a log as required by Rule 26(b)(5) including 
the requirements addressed in Request for Production 4 .. 

Request for Production 2 

"Please produce the financial records of 716 LLC, from January 1, 2012 .... "9 

716 first objects on the grounds that this information "is confidential and 
proprietary,"10 which is an invalid objection. 716 also objects that this information is not 
relevant to this case.11 ABI counters that these documents are relevant to the then 
pending motion for injunction. The court has ruled against ABI on that motion and 716 
LLC's finances are otherwise irrelevant to the legality of the lease. The court sustains 
716's objections to this Request for Production. 

Request for Production 3 

"Please produce all documents relating to payments by 716 LLC to Robert Acree; 
Mount Trident, LLC; Mark Pfeffer Alaska Trust 12/.28/07; or Pfeffer Development, LC; or 
any combination thereof."12 

716 first objects on the grounds that this information "is confidential and 
proprietary."13 716 also objects that this information is not relevant to this case. 14 ABI 
counters that these documents are relevant to the then pending motion for injunction. 
The court has ruled against ABI on that motion and 716 LLC's payments to these 
parties are otherwise irrelevant to the legality of the lease. The court sustains 716's 
objections to this Request for Production. 

Request for Production 4 

"Please produce all documents, including without limitation, e-mails, relating to 716 LLC 
leasing or potentially leasing space to the Legislative Affairs Agency for the Anchorage 
Legislative Information Office upon the expiration of the lease in effect on January 1, 
2010 and thereafter. This includes all documents pertaining to the LIO Lease, including 
without limitation, negotiation."15 

716 objects on the grounds that these documents are privileged and this request 
is "unreasonable, overbroad, and unduly burdensome in light of ... [these privileges]."16 

9 
Id. at 5. 

10 
Id. at 6. 

11 
Id. 

12 
Id. 

13 Id. 
14 Id. 
15 

Id. at 6-7. 
16 Id. at 7. 
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716 also objects that this request is "ambiguous as it suggest [sic] that the lease 
entered into occurred upon expiration and 716 objects to any legal characterization of 
the events and facts leading up to the execution of the Lease in dispute."17 716 provided 
eight documents in response to this Request for Production. 18 716 the provided 
supplemental disclosures a short time thereafter which included emails, 19 redacted 
emails,20 and a privilege log. 21 

ABI argues that the privilege log fails due to a number of deficiencies including 
format and the inapplicability of this privilege between various parties.22 As it is currently 
structured, the privilege log does not provide critical information such as a general 
description of the emails' content and who else, if anyone, received these 
communications.23 The court is therefore unable at this time to determine whether the 
privileges are appropriately applied. The court is abstaining from overruling or 
sustaining 716's objections until it has supplemented its privilege log with: 

• The title of any addressor or addressee that is not a party to the case nor has 
submitted an official entry of appearance; 

• The name and title of all recipients of a communication besides the addressee 
and; 

• The general subject matter of the communication. 

Request for Production 5 

"Please produce the operating agreement for 716 LLC, including all amendments and 
any other agreements pertaining to the operation and/or management of 716 LLC."24 

716 objects on the grounds that this information is "confidential and proprietary" 
and irrelevant.25 716 also argues that it had previously offered to provide the operating 
agreement to this court for an in camera review to determine any relevance it may 
have.26 This document does not seem particularly relevant but since 716 has offered it 
to the court for an in camera review the court will conduct an in camera review of this 
document if ABI requests it. 

Request for Production 7 

17 
Id. 

ls Id. 
19 Pl.'s Reply to Def.s Opp. to Mot to Compel Ex. 2. 
20 Pl.'s Reply to Def.s Opp. to Mot to Compel Ex. 5. 
21 Pl.'s Reply to Def.s Opp. to Mot to Compel Ex. 1. 
22 Pl.'s Reply to Def.s Opp. to Mot to Compel at 2-3. 
23 See generally Pl.'s Reply to Def.s Opp. to Mot to Compel Ex. 1. 
24 Def.'s Opp. to Mot. to Compel Ex. A at 8. 
2s Id. 
26 Def.'s Opp. to Mot. to Compel at S; Pl.'s Mot. to Compel Exhibit 2 at pg 1 of 4 (these pages are numbered oddly). 
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"Please produce all documents relating to opinions, estimates or determinations of the 
market rental value and/or value of the New LIO Building and/or leasing or purchasing 
space for the Anchorage Legislative Information Office from January 1, 2010 except for 
[certain documents accessible online] ... This request includes communications with any 
and all persons regarding the market rent value of the New LIO Building including 
without limitation during the planning phase and whether or not any opinion regarding 
the market rental value of the New LIO Building was formed or provided."27 

716 responds that it produced an appraisal for Request for Production 1 then 
objects on the grounds that the information is "confidential and proprietary."26 This is an 
invalid objection. 716 should seek a protective order under Rule 26(c) for qualifying 
information. The court overrules 716's objections and compels them to produce any 
additional information that is requested in this Request for Production but has not been 
produced. 

Request for Production 8 

"Please produce all documents memorializing payments for costs under the LIO Lease 
for what is called renovations. In other words, this request is to obtain all cost records 
for construction of the space under the LIO Lease with the Legislative Affairs Agency 
occupied in January of 2015. This includes payments for project management to 
defendant Pfeffer Development, LLC."29 

716 objects on the grounds that this information is "confidential and proprietary," 
privileged, not relevant, duplicative, and "objectionable because it seeks the production 
of documents related to the business activities of third parties not named in Count 
One.30 Because this information may be relevant (or lead to relevant information) to the 
determination of whether the LAA is paying "at least 10% below market value, the court 
overrules 716's objections and requires that they produce any documents pertaining to 
this Request for Production or produce a privilege log which includes the requirements 
addressed in Request for Production 4. 

27 Def.'s Opp. to Mot. to Compel Ex. A at 9-10. 
28 Id. at 10. 
z• Id. 
30 Id. at 11. 
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Ill. Conclusion 

The court grants 716 LLC 15 days to comply with this order. 

I certify that on 03/;b , 
a copy of the above was mailed to each of · 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc., 

Plaintiff, 

v. 

716 West Fourth Avenue LLC, and 
Legislative Affairs Agency, 

Defendants. 

) 
) 
) 
) 
) 
) 

) Case No. 3AN-15-05969CI ) 
) 
) 

ORDER DENYING PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 

Plaintiff Alaska Building lnc.(ABI), requested that the court enjoin 716 West 

Fourth Avenue LLC (716) from disbursing any funds received under the Legislative 

Information Office lease beyond what is necessary for debt service and operations. To 

succeed, ABI had to meet one of two tests: (1) the "balance of hardships test" under 

which it must raise "serious and substantial questions going to the merits of the case," 

and demonstrate that it faces "irreparable harm," that 716 is "adequately protected" or 

(2) demonstrate "probable success on the merits." The court finds that ABI has not 

sufficiently demonstrated that it faces "irreparable harm." The only relief requested is a 

declaratory judgment and "qui tam" award to plaintiff-- neither would support a request 

for preliminary injunction. 

ABl's motion for a preliminary inj 

1 /1 fr~ 
' DATE 
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a copy of the above;;;;as mailed-to each of r2YJ'Jav<ecl' 
the following~! heir addresses of record: 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan ) 

corporation, 

Plaintiff, 

) 

) 

vs. ) 

716 WEST FOURTH AVENUE, LLC, and ) 

LEGISLATIVE AFFAIRS AGENCY, 

Defendants. ) 

_____________ ) 3AN-15-05969 Cl 

ORDER DENYING MOTION FOR SUMMARY JUDGMENT RE: LACHES 

I. Background 

On September 9, 2013, the Legislative Affairs Agency (LAA) and the 716 West 
I 

Fourth Avenue LLC (716) entered into an agreement to renovate and expand the 

existing Legislative Information Office (LIO Project). 1 The proje~t required a virtual 

"gutting" of the existing rental space, demolition and subsequent reconstruction of a 

separate building on an adjoining lot, increasing the square footage of the leasehold 

from approximately 23,645 square feet to approximately 64,048 square feet. The 

agreement called for the LAA to pay for certain tenant improvements estimated to have 

cost in excess of $7.5 million. The project required relocation of the tenants for several 

months. At the completion of this project, the LAA once again leased the office_space. 

Construction began in December 2013 and was completed around January 9, 2015. 2 

'LAA Mot. for Summ. J. at 2. 
2 Id. at 5. 
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The monthly rental increased from $56,863.05 to $281,638 and the term of the lease 

was extended to May 31, 2024. 

The Alaska Building, owned by Alaska Building Inc. (ABI) whose president and 

sole member is James Gottstein, is a building adjacent to the LIO Project. By October 3, 

2013, Mr. Gottstein was aware that the LAA and 716 had signed a contract for the LIO 

Project and that the project would cost several million dollars.3 By October 11, 2013, Mr. 

Gottstein had met with the attorney for 716 and expressed concerns that the lease was 

illegal and was contemplating filing an injunction4
. Around October 28, 2013, he once 

again met with 716's attorney and expressed his opinion that the project was illegal 

under AS 36.30.083(a).5 Mr. Gottstein filed a lawsuit on behalf of ABI on March 31, 

2015 alleging in relevant part that because the LIO Project did not comply with the 

requirements of AS 36.30, the project is illegal.6 Under AS 36.30, leases in which the 

LAA is a party are subject to a competitive bidding process and legislative notice, unless 

exempted. AS 36.30.083 exempts lease "extensions" that will result in a "cost savings of 

at least 10 percent below the market rental value of the ... property." Over defendants' 

objections, Mr. Gottstein was granted citizen taxpayer standing.7 LAA filed this motion 

requesting summary judgement under the laches doctrine. 716 joined in LAA's motion 

for summary judgement. 

II. Issues Presented 

A. Is the equitable defense of laches available to ABl's declaratory relief 

request? 

B. Did ABI fail to bring its complaint in a timely manner? 

3 LAA Mot. Summ. J. Exhibit A Request for Admission (RFA) Nos. 4-5. 
4 Id. Interrogatory No. 1. 
5 Id. Interrogatory No. 2. 
6 First Amended Complaint mJ17-21. 
7 ABl's original complaint contained two counts: Count 1 alleged the illegality of the lease and Count 2 
alleged damage to ABl's building during the renovations. The LAA moved that the suit be dismissed as 
against it because ABI lacked standing to bring suit on Count 1 and the LAA was not the correct party 
against whom to bring suit in Count 2. Alternatively, the LAA requested that the suit be severed. The court 
found that ABI had citizen taxpayer standing for Count 1 and severed the counts pursuant to Alaska's 
Civil Rule 20(a) in its Aug. 8, 2015 Order. ABI filed an amended complaint as to Count 1 and filed a 
separate suit regarding the allegations in Count 2 that is currently before Judge Rindner in 3AN-15-
09785CI. 
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C. Will AB l's delay harm the LAA? 

D. Will ABl's delay harm 716? 

Ill. Summary Judgement Standard 

Summary judgement is appropriate where "there is no issue as to any material 

fact and the moving party is entitled to a judgement as a matter of law."8 The non­

moving party must "set forth specific facts showing that he could produce evidence 

reasonably tending to dispute or contradict the movant's evidence and thus 

demonstrate that a material issues of fact exists."9 Alaska has a lenient summary 

judgement standard, 10 but mere allegations are insufficient and the non-moving party 

"must set forth specific facts showing that there is a genuine issue of material fact."11 

The court views "the facts in the light most favorable to the non-moving party and 

draw[s] all factual inferences in the non-moving party's favor."12 

IV. Analysis 

Both the LAA and 716 assert the equitable defense of laches against ABl's 

lawsuit. For a laches defense to succeed, the defendants must show that 1) the plaintiff 

waited an unreasonable amount of time in bringing his suit and 2) that the plaintiff's 

unreasonable delay resulted in prejudice or undue harm to the defendants.13 As part of 

determining whether the delay was unreasonable, the court can consider "a lack of 

diligence in seeking a remedy, or acquiescence in the alleged wrong ... "14 Importantly, 

"[t]he analysis is actually less of a distinct two-part test than an overall balancing of the 

equities."15 Because of the balancing nature of the laches test, whether a delay is 

unreasonable is often better judged in light of the harm suffered by the defendants. 

Unless the Alaska Supreme Court is left with a "definite and firm conviction that a 

•Alaska R. Civ. P. 56(c). 
9 Christensen v. Alaska Sales and Service, Inc. 335 P.3d 514, 517 (Alaska 2014). 
10 Estate of Milos v. Quality Asphalt Paving, Inc., 145 P.3d 533, 537 (Alaska 2006). 
11 Kelly v. Municipality of Anchorage, 270 P. 3d 801, 803 (Alaska 2012) (internal citations omitted). 
12 Kalenka v. Jadon, Inc., 305 P.3d 346, 349 (Alaska 2013). · 
13 Laverty v. Alaska R.R. Corp., 13 P.3d 725, 729 (Alaska 2000). 
14 Ko/lander v. Ko/lander, 322 P.3d 897, 903 (Alaska 2014). 
15 McGill v. Wahl, 839 P.2d 393, 399 (Alaska 1992). 
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mistake has been committed"16 it will not overturn the trial court's determination of 

whether laches bars a suit. 17 

A. Is the equitable defense of laches available to ABl's declaratory relief 

request? 

Mr. Gottstein objects to the defense of laches being raised, arguing that this 

defense is not available against his requested declaratory relief. Alaska courts have 

held that "laches is an equitable defense against equitable causes of action, but not a 

legal defense against actions at law."18 However, declaratory relief is neither equitable 

nor legal, but an additional remedy. 19 The LAA urges the court to view this requested 

relief as an equitable pleading and allow it to raise the defense of laches. 20 

In its complaint, ABI only seeks declaratory relief. But ABI has also requested a 

preliminary injunction21
, asking the court to utilize equitable powers to prevent perceived 

harm during the period of the pending lawsuit. Realistically, the declaratory relief 

requested would effectively bar either defendant from reliance on the provisions of the 

lease, opening up a myriad of both legal and equitable resolutions to the situation which 

defendants would then find themselves. Under the unique facts in this litigation, the 

court does find that the defense of laches is available to this lawsuit. 

B. Did ABI fail to bring his complaint in a timely manner? 

In determining whether a delay was unreasonable, the court "will look to the point 

in time at which the defendants' actions indicated that their conduct was irrevocable and 

16 Laverty, 13 P.3d at 729. 
11 Id. 
18 Laverty, 13 P.3d at 730; See also Hanson v. Kake Tribal Corp., 939 P.2d 1320, 1325 n. 1(Alaska1997). 
19 Laverty, 13 P.3d at 730. 
20 ABI belatedly raised the unclean hands doctrine to defeat the laches summary judgment motion. While certainly 
one who requests an equitable ruling must "come with clean hands", the court notes there may be additional 
material questions of fact surrounding this issue, but does not base its current decision on this recently raised legal 
argument. 
21 Pl.'s Mot for Prelim.lnj. (docketed Oct. 6, 2015). ABI requests that 716 be enjoined from disbursing any funds 
received under the lease beyond what is necessary to operating expenses and debt service. 
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would have galvanized a reasonable plaintiff into seeking a lawyer."22 There is no 

specific length of time that serves as the threshold for a successful defense of laches. 

[Instead], the court will balance the length of the delay against the seriousness of the 

prejudice the defendant suffers.23 As part of determining whether the delay was 

unreasonable, the court can consider "a lack of diligence in seeking a remedy, or 

acquiescence in the alleged wrong ... " 24 

LAA and 716 rely heavily on City and Borough of Juneau v. Breck, 706 P.2d 313 

(Alaska 1985) to persuade the court that Mr. Gottstein's seventeen month delay was 

unreasonable. In that case, Ms. Breck sued the City of Juneau for violating the city 

code's competitive bid process when it hired a construction firm to complete a project. 

From April through June 1984, Ms. Breck appeared before the borough assembly 

expressing her concerns that the construction contract was illegal. In August, after 

nearly 50% of the project was completed and the city had spent approximately $1.5 

million, she sued the city asking for an injunction. The Alaska Supreme Court found that 

the two elements necessary for laches to apply were present: "1) that the plaintiff ha[d] 

unreasonably delayed in bringing the action; and 2) that this unreasonable delay ha[d] 

caused undue harm or prejudice to the defendant."25 The court reasoned that though 

that Plaintiff had waited only four months from when the contract was signed until she 

brought her law suit, her delay had prejudiced the city because of the amount of money 

it had already spent and the additional costs the city would incur by cancelling the 

contract, send the project out to bid, and complete the project with a new firm.26 

Specifically, the court in Breck found that when the parties signed the 

construction contract and subsequently started construction, Mrs. Breck should have 

been prompted to seek counsel. 27 Without explicitly saying so, the Court balanced the 

22 McGill v. Wahl, 839 P.2d 393, 398-99 (Alaska 1992). 
23 Pavlik v. State, Dept. of Community and Regional Affairs, 637 P.2d 1045, 1047-8 (Alaska 1981) (internal citations 
omitted) ( No specific time must elapse before the defense of lathes can be raised because the propriety of 
refusing to hear a claim turns as much upon the gravity of the prejudice suffered by the defendant as the length of 
the plaintiff's delay." Thus, where there is a long delay, a lesser degree of prejudice will be required). 
24 Kollander v. Kollander, 322 P.3d 897, 903 (Alaska 2014). 
25 

Id. at 315. 
26 Id. 
27 706 P.2d 313, 315-16 (Alaska 1985). 
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length of her delay against the prejudice that ensued from her delay citing estimates 

that such a delay would cost between $1. 5-2 million. Thus, when balanced against the 

prejudice Ms. Breck's delay caused the ostensibly short amount of time (four months) it 

took for her to file her suit rose to the level of "unreasonable." 

The court finds that Mr. Gottstein was aware of the potential illegality of the 

contract within weeks of its announcement. Yet he waited seventeen months and until 

the completion of the project to bring suit.28 In his responses to LAA's request for 

admissions, Mr. Gottstein admitted that "there was no indication, once construction 

began in late 2013, that [the LAA] had any intention to voluntarily declare the Lease 

Extension void due to an alleged irregularity in the procurement process." During the 

seventeen month delay, Mr. Gottstein also collected $15,000 in professional fees from 

71629 and $10,000 in rent from the construction company. 30 The court views Mr. 

Gottstein's financial gains as acquiescence and, combined with the seventeen months 

ABI waited to bring the law suit, this delay seems "unreasonable." 

Mr. Gottstein cites concerns over retaliatory actions from 716 if he brought this 

law suit during the construction period. The court finds that Mr. Gottstein's fears do not 

seem particularly well-founded31 and any threatened retaliatory damage could be 

remedied by damages. The court finds that fear of retaliation is not a legitimate reason 

to not bring a timely lawsuit especially when damages could have made Mr. Gottstein 

whole again. 

28 See Ex. A Interrogatory No. 2. 
29 See id. RFA 9. 
30 See id. RFA 12-14. 
31 Mr. Gottstein states several times during his October 23, 201S·deposition that he was concerned that 716 was 
going to shut off the gas to the ABI building. See e.g. Pl.'s Opp. Mot. Sum. J. Laches, Exhibit 1, pg. 4-S (Gottstein 
Dep. 87: 5-7; 97: 17-19) However, he also admits that 716 never actually threatened to disconnect his gas. Id. at 
pg 11-12 (Gottstein Dep. 141:22-142:6) .. Bolstering this assertion, he also provides a series of emails between 
716's counsel and himself discussing 716 disconnecting and re-connecting Alaska Building's gas lines. Pl.'s Opp. 
Mot. Sum. J. Laches, Exhibit 2. Even viewing these emails and statements in the light most favorable to Mr. 
Gottstein, it does not appear that 716 was threatening to cut off the Alaska Building's gas supply for longer than it 
would take to reconnect it to another meter. He also states that he was worried that 716 would demolish a shared 
"Party Wall." Pl.'s Opp. Mot. Sum. J. Laches, pg. 3-5. It appears this fear stems from a disagreement over who 
owned portions of that wall. See Pl.'s Opp. Mot. Sum. J. Laches, Exhibit 3. It is unclear whether 716 would have 
torn down this wall regardless of ownership if Mr. Gottstein had moved ahead with his suit. 
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Though the court could find ABl's delay was unreasonable, the court must still 

balance the delay against the hardship the defendant's will suffer. Neither the LAA's nor 

716's future harm seems particularly egregious. In fact, viewing the facts in a light most 

favorable to ABI as this court is required to do, a finding that the lease is "illegal, null 

and void" may potentially benefit either party, as discussed below. Thus, when balanced 

against the unknown degree of harm that the parties may incur because of this delay, 

the court may ultimately determine that the seventeen month delay is not so 

unreasonable. 

While balancing the harm, the court might come to a different conclusion if ABI 

were seeking an award of damages32
. The court would find unreasonable delay if 

damages were requested for the period between the fall of 2013 and the date of the 

lawsuit. But all that is before the court is a request for declaratory relief33 seeking to 

declare void a process which resulted in an executory contract that still has eight and 

one-half years (8&1/2) of monthly rental payments remaining. 

C .Will ABl's delay harm the LAA? 

As part of the LIO Project, the LAA paid $7 .5 million in tenant improvements. The 

LAA argues it will be harmed if the lease is found null and void because it may have to 

relocate and abandon those improvements. Had Mr. Gottstein brought this suit before or 

even during construction, the LAA contends it could have saved all or part of the $7.5 

million. 

Though .there are many similarities between Breck and the current case, a key 

distinguishing element is that in Breck the expense was a one-time outlay of money. 

Here, the LAA will continue paying a sizeable monthly rent for several additional years 

in addition to its initial $7.5 million investment in tenant improvements. Mr. Gottstein's 

real estate expert conservatively calculated that over the course of the current lease, 

the LAA will be paying over $17 million in excess of allowable rent. If the lease is found 

32 Other than the novel claim of qui tam damages which is subject to a separate dispositive motion. 
33 Laverty, 13 P.3d at 730,731. 
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"illegal, null and void"34 and the LAA abandons the building in favor of less expensive 

office space, it and the Alaskan tax payers will be saving potentially much more than the 

original $7.5 million. It remains a question of fact whether the LAA would ultimately 

forfeit the entire $7.5 million it spent on improvements since the lease makes no specific 

mention of such a contingency. 35
. 

There are other material questions pertaining to the extent of harm the LAA may 

suffer. The lease provides for termination if not funded by the legislature, meaning the 

requested declaratory relief may not harm either party if the court simply determines the 

legality of an already voidable contract. 36 The court finds that summary judgment 

favoring the LAA is inappropriate at this time without an opportunity to fully develop the 

facts, determine the credibility of the witnesses, and test the data supplied in support of 

harm alleged in the request for summary judgment. 

D. Will ABl's delay harm 716? 

716 similarly argues that it will be unfairly prejudiced absent a successful defense 

of laches. In joining the LAA's motion for summary judgement under this doctrine, 716 

utilized its briefing against Mr. Gottstein's motion for a preliminary injunction in its 

entirety to argue it will be unfairly prejudiced. There, 716 argues that it spent over $44 

million in renovations, some which were specifically tailored to the LAA's needs.37 716 

further argues had Mr. Gottstein brought this suit earlier, it could have avoided this 

tremendous outlay of money. Obviously the money spent could have been avoided, but 

spending money is not the equivalent of suffering harm if the money is recouped in a 

different fashion. 

34 First Amended Complaint Requested Relief A. 
35 See September 19, 2013 Lease Extension and Amendment 3, Section 3 (Renovation and Delivery of 
Premises) and Section 33 (Remedies on Default). Neither section mention what would happen to the $7.5 
million in the event of a default or otherwise. The court does not intend to speculate on legal remedies or 
"attachments" to the leasehold in this summary judgment format. Suffice to say that uncertainty exists. 
36 Extension of Leaseand Lease Amendment N0.3, Sec. 1.2, at p.4 of 22. Neither party seemed to commit to the 
legal ramifications of that clause in the lease. 
37 716 Opp. to Mot. for Prelim. In( 12 
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The facts on this issue are not yet fully ascertainable and certainly aren't 

presented with such a degree of certainty that this court should rely on them for 

summary judgment. On the one hand, if the court finds the lease "illegal, null and void" 

716 and the LAA may renegotiate the contract to reflect a 10% below market value 

rental rate meaning 716 may have to amortize the renovation's expense over a longer 

time and lose some of the benefit of its bargain, therefore incurring some harm. 716 

may not be able to lease to any one on similar terms also incurring harm. On the other 

hand, in the event that the court declares the lease "illegal, null and void," and the 

parties are unable to reach a new agreement, 716 will be able to lease the building at a 

greater rate since it claims the current rate is 10% below the market value. Indeed, 716 

may even benefit from a finding that the lease is "illegal, null and void." 

The court finds that there are genuine issues of material facts pertaining to the 

extent of harm 716 may suffer and that summary judgment favoring 716 is inappropriate 

at this time. 

V. Conclusion 

After balancing the equities, the court finds that while it is fairly clear ABI should 

have brought this law suit at an earlier date, there are material questions of fact as to 

the continuing harm suffered by the two defendants. ABl's only acknowledged request 

is for a declaratory ruling on the legality of the lease for failure to follow procurement 

procedures mandated by Alaska law. Summary dismissal of this litigation by the court's 

invoking its equitable powers and utilizing the defense of !aches would result in a 

complete avoidance of a ruling on the legality of the LAA/716 lease - hardly an 

equitable result to any involved party, but most especially to the citizen taxpayer. 

Summary judgement is not appropriate at this time. In particular, the court finds 

that neither the LAA nor 716 have conclusively established that it will be harmed by a 

court ruling on the legality of the LAA/716 lease extension agreement. 

This decision is not to be construed as a finding that the defense of !aches is 

unavailable to the defendants at trial. The court simply finds that defendants have not 
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met the substantial burden required by a party seeking summary judgment. Summary 

judgment is DENIED. 38 

Dated this ih day of January, 2016, at Anchorage, Alaska. 

I codify lillll on - Y.1./.1~ a _copy . a:s1e ti 
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t~ Rc0iOSci1// .Ke\JIY) c~ 

Adminl~\rntl'J('l Assistant$-'-

38 ABl's motion for a ARCP 56(f) continuance is deemed moot. 
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ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

• 

RESPONSE TO NOTICE OF DEFICIENT FILING(S) 

On January 6, 2016, plaintiff Alaska Building, Inc., received a January 5, 2016 

Notice of Deficient Filing(s) regarding its Reply Re: Conditional Civil Rule 56(£) Request 

to the effect that not all parties who have appeared had been served as required by Civil 

Rule 5(a) (Deficiency Notice). 

The Deficiency Notice is in error. Following the August 20, 2015, Order in this 

case severing Count Two from this action, the only parties remaining in this case are 

plaintiff Alaska Building, Inc., and defendants 716 West Fourth Avenue LLC and 

Legislative Affairs Agency. All of these parties were served. Civil Rule 5(a) does not, in 

fact, require service on all parties "that have entered an appearance;" rather it requires 

service on "each of the parties." Since Pfeffer Development, LLC, Koonce Pfeffer Bettis, 

LAw OFF1cES oF Inc., d/b/a KPB Architects ,and Criterion General, Inc., have been severed from this action 
JAMES B. GorrsTEIN 
406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
J907) 274·9493 
1; 
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they are no longer parties in this case and Civil Rule 5(a) does not require service upon 

them. However, they are being served with this Notice as a courtesy. 

Please rescind the Deficiency Notice. In order to avoid this problem in the future, 

perhaps the clerk's records could be amended reflect the current parties. 

Dated January 6, 2016. 

J me7s B. Gottstein, ABA # 7 811100 

/ L-

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to: 

Jeffrey W. Robinson/ 
Evar R. Gardner 

Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Blake Call 
Call & Hanson 
413 G Street 
Anchorage, AK 99501 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W 3rd Ave., Suite 400 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike St., Ste 2200 
Seattle, WA 98101 

LAw OFFICES oF Dated January 6, 2016. 
}AMES 8. GOTTSTEIN 

408 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 Response to Deficiency Notices Page 2 o/2 
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NOTICE OF DEFICIENT FILING(S) 

FROM: 
Alaska Court System 
Nesbett Courthouse 
825 W 4th Ave 
Anchorage, AK 99501 

TO: 
JAMES B GOTTSTEIN ESQ 
406 G ST STE 206 
ANCHORAGE, AK 99501 

DATE: January 5, 2016 

CASE NO: 3AN-15-05969CI 
CASE Alaska Building Inc vs. 716 West 

NAME: Fourth Avenue LLC et al 
CLERK: PWilliams 
PHONE: 264-0480 

0 Your documents are being returned to you. 

The document(s) you submitted to the court is/are deficient. Please provide the following: 

The "Reply RE: Conditional Civil Rule 56(f) Request for Additional Time .... ", and the "Request 
for Status Conference RE: Alaska Building, Inc's Motion to Compel Responses ... ", both filed on 
1/04/2016, lack service upon all parties that have appeared in this case (Civil rule 5(a)). 

Deficiencies must be corrected within 20 calendar days from the date of this notice. 

FILE COPY 

CIV-600 Anch (8/14) 
Civil .Deficiency Memo I Notice of Deficient Filing(s) 
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ALASKA BUILDING, INC., an Alaska ) ri l-: 
corporation, ) f?.?;;_;_7f(/F_.-i-;--

Plainti ff ) 
) 

VS. ) 

) 
716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 

REQUEST FOR STATUS CONFERENCE Re: 
ALASKA BUILDING, INC.'S MOTION TO COMPEL RESPONSES 
TO PLAINTIFF'S FIRST REQUESTS FOR PRODUCTION TO 716 

WEST FOURTH A VENUE LLC 

Alaska Building, Inc., requests a status conference with respect to its October 6, 

2015 Motion to Compel Responses to Plaintiffs First Request for Production to 716 West 

Fourth Avenue LLC. In its November 24, 2015 Notice of Supplementation of Record Re: 

Plaintiffs Motion to Compel, 716 West Fourth Avenue LLC (716 LLC) attached a letter its 

counsel had written that same day that asserts proper production has been made. Attached 

hereto as Exhibit I is Alaska Building, Inc.'s December 8, 2015, response, written the day 

after counsel returned to town, demonstrating that 716 LLC has not adequately responded. 

There are a number of different categories of requested documents for which the 

adequacy of production is disputed, with 716 LLC focused on what it has produced and 

JAMES e. GoTTsmN Alaska Building, Inc., focused on what has not been produced and the failure of 716 LLC 
406 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
1907) 274·9493 
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ANCHORAGE, ALASKA 
99501 

TELEPHONE 
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• 
to comply with Civil Rule 26(b )( 5) pertaining to claimed privileges. Alaska Building, 

Inc., believes it could be useful to the Court to hold a status conference to sort out where 

things stand. 

Dated January 3, 2016. 

s B. Gottstein, ABA # 7811100 
1\tt ?!Pey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and proposed 
order to Kevin M. Cuddy and Jeffrey W. Rob' s va R. G doer. 

Dated January 3, 2016. 

Request for Status Conference Page 2 of2 
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Jeffrey L. Robinson 
Ashburn & Mason 

law offices of 
JAMES B. GOTTSTEIN 

406 G STREET, SUITE 206 
ANCHORAGE, ALASKA 99501 

' ' (907) 274-7686 
TELECOPIER (907) 274-9493 

· December 8, 20 I 5 
via e-mail 

· 1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Re: Your November 24th Letter 

Dear Mr. Robinson: 

This is in. response to your November 24, 2015 letter. First, I want to address your 
statement at the end of the letter that I did not include a deadline in my letter. As you know, I 
was scheduled to bi: out of the office from November 19th , until December 7th. You also knew · 
that my deadline for filing Alaska Building, Inc's reply was November 18th. In my November 
1. I th e-mail transmitting the letter to you; I wrote: 

If you can respond promptly that will be great since my reply regarding the extant 
motion to compel will be filed by mid next week and it would be nice to have this 
piece of it resolved. 

The reply was filed on its due date, November 18, 2015, which was seven days after you 
received the letter. 

Your letter also inaccurately states that Alaska Building, Inc., has demanded an entirely 
. new level of production. This is not true. All of these documents were requested in Plaintiffs· 

First Requests for Production to 716 West Fourth Avenue LLC (First Production Requests), 
which were served on August 3, 2015. 716 LLC is required to produce not only the documents 
identified in the e-mails, but all other responsive documents. The e-mails identified documents 
responsive to the First Production Requests that 716 LLC has failed to produce. 716 LLC is 
now over~90 days late in producing these documents. 

Not only has 716 LLC failed to produced these specifically identified documents, it has 
no doubt failed to produce other documents responsive to Alaska Building, Inc.'s First 
Production Requests. With respect to the items in your letter. The following responds to the 
specific items discussed your lette.r. 

Exhibit C. There were multiple versions and the one to which you refer was attached to 
an August 9, 2013 e~mail, while the one in question was referenced in a September 11, 2013 e­

: mail. 

·Documents froni Mark Pfeffer tci Tim Lowe. The documents referenced in 716-2074 are 
required tobe produc.ed under· Request for Production No. 7, whether or not they were attached 
to that e-mail.. · 

Updated Tim Lowe Numbers. You state that you are not obligated to provide the 
"updated numbers from Tim" referenced in 716-2103. On what basis do you make this claim? 
The updated numbers are required to be produced under Request for Production No. 7. That Mr. 
Pfeffer was available by pho_ne to discuss them does not negate that there is a responsive 

Exhibit 1, page 1 of 2 
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Jeffrey L. Robinson 
December 8, 2015 
Page 2 

document(s), even if just handwritten notes. All such responsive documents should be 
·produced.· 

Documents Sent to Tim Lowe September I 0, 2013. With respect to 716-2103, you state 
"If there is no su'ch separate communication in the documents provided to you thus far, that 
means we do not have one to produce." I have recreviewed 716 LLC's production and do not 
believe it has been produced. Mr. Pfeffer sent an e-mail on September I 0, 2013 stating that the 
information had been "sent" to Mr. Lowe, and 716-2264 appears to be the tr.ansmittal. However, 
I do not believe the attachment, 909 Final.pdf.html, has been produced. If it has, please identify 
it. Otherwise, please produce it. 

Vami Memo Rebuttal. At 716 2173, with respect to Pam Varpi's analysis.of space costs, 
Mr. Pfeffer wrote: 

I'll dig into this. Once I've identified All of the math errors and bad assumptions 
ill get with Do. At AHFC and see ifbe agrees. ifhe cJoes they can produce the 
memo that settles up the issues. 

If any such memo is in 716 LLC's possession it must be produced. In addition, whether or not 
any such memo was ever promulgated by AHFC, the e-mail sta.tes that Mr. Pfeffer was going to 
identify all of the supposed math errors and bad assumptions. Any writing, including 
handwritten notes, or computer files by Mr. Pfeffer or anyone else evidencing such supposed 
math errors and bad assumptions should be produced. If Mr. Pfeffer did not identify such. 
supposed math errors and bad assumptions, please so state. · 

Clean version of final budget adn lease calculation. ,With respect to 716-2292, you repeat 
that the attachment was missing. However, the e-mail identifies "clean final versions of budget 
and lease calculations." These documents should be produced. 

Model Sent Yesterday. With respect to the "up9ated model" sent September 16, 2013, 
you state "if there is no e-mail in the production from the previous day containing.a model, that 
means we do not have one to produce." Frankly, I do not find it credible that Mr. Pfeffer or his 
minions do not have a copy. Please produce it. 

·finally, you complain that Alaska Building, Inc., is requesting a witness to explain 
statements in documents, which should be done through a deposition or other discovery requests, 
presuma,bly interrogatories or requests for admissions. This· is not the case, Alaska Building, 
Inc., has merely asked for 716 LLC to produce requested documents that are identified in 
produced documenis. Alaska Building, Inc., is entitled to full compliance 'with its F.irst 
Production Requests before deposing witnesses. · · · 

James B. Gottstein 

Exhibit 1, page 2 of 2 
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LAw OFFICES OF 

JAMES B. GOlTSTEIN 

408 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

• ~:-ii_ t~ [) 
_-_: i-/-. ~-:: 0 F" -:~.L .A~: i" J., 

IN THE SUPERIOR COURT FOR THE STATE of':!M.,Wsi<Af:; 
THIRD JUDICIAL DISTRICT, AT ANCHO~G~ Ai n 

I' Ii' b I - 11 . ') 2 .u I '-' U • c_ -

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

REPLY Re: 
CONDITIONAL CIVIL RULE 56(f) REQUEST FOR ADDITIONAL 
TIME TO CONDUCT DISCOVERY REGARDING LEGISLATIVE 
AFFAIRS MOTION FOR SUMMARY JUDGMENT UNDER THE 

LACHES DOCTRINE 

In its Opposition to Plaintiffs Conditional Civil Rule 56(f) Request (Opposition), 

716 West Fourth Avenue LLC (716 LLC) asserts Alaska Building, Inc., should not be 

allowed to raises the unclean hands defense because ( 1) it was not included in Alaska 

Building, Inc.'s opposition to the Defendant Legislative Affairs Agency's Motion for 

Summary Judgment Under the Laches Doctrine (Laches Motion), (2) the unclean hands 

defense cannot be used by a plaintiff, and (3) Alaska Building, Inc., has been dilatory in 

conducting discovery. None of these arguments are well taken. 

1. Timeliness 

This situation is analogous to Mitchell v. Teck Cominco Alaska Inc., 193 P.3d 7 51 

(Alaska 2008) in which the Supreme Court reversed and vacated summary judgment 
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• • 
because the superior court did not grant a Civil Rule 56(f) request. In that case, Mitchell 

filed a supplemental opposition in which he requested a Civil Rule 56(f) continuance. 

Here, Alaska Building, Inc., filed a conditional Civil Rule 56(f) request following the end 

of the normal briefing cycle, but a week before oral argument. 1 The reason for filing a 

conditional Civil Rule 56(f) request is Alaska Building, Inc., believes the Laches Motion 

should be denied upon the current record, either outright or because there are factual 

disputes that must be determined at an evidentiary hearing. 

Alaska Building, Inc., believes the )aches defense should be denied outright 

because, as a matter of law, ( 1) the Legislative Affairs Agency has admitted it will save 

over $22 million by moving into the Atwood Building, and (2) 716 LLC is precluded 

from asserting that it will lose money by invalidating the lease because that argument is 

directly contrary to its central substantive contention in this case that the lease is more than 

10% below market rent.2 In addition, as the Court pointed out at oral argument on the 

Laches Motion, the Legislative Affairs Agency has the right to terminate the lease for lack 

of funds or appropriation. Thus, as a matter of law, neither the Legislative Affairs Agency 

nor 716 LLC suffer any undue prejudice by the delay. 

1 While the court was surprised at the oral argument about the )aches argument, opposing 
counsel were served an extra copy via e-mail a week before the argument to give them the 
maximum amount of time to prepare for it. Still, counsel acknowledges it would have 
been better to have raised the issue earlier. In such circumstances, the opposing parties can 
be given additional time to respond, but the unclean hands defense should not be 
disallowed on timeliness grounds. 
2 As counsel stated at oral argument, the assertion by 716 LLC that the lease is more than 
10% below market rent is not true, but 716 LLC is precluded from making this argument 
inconsistent with its central substantive position in this action. 

Conditional Rule 56(j) Request Reply Page 2 o/5 
001740



LAW OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
1907) 274·9493 

• 
To the extent the Court does not agree the record is currently sufficient to deny the 

Laches Motion outright, the factual disputes over whether there is any undue prejudice to 

either party by the delay must be resolved at an evidentiary hearing.3 Unlike City and 

Borough of Juneau v. Breck, 706 P .2d 313 (Alaska 1985), here, Alaska Building, Inc., has 

presented evidence challenging the prejudice proposed by the Legislative Affairs Agency 

and 716 LLC. Granting summary judgment in light of these factual disputes would be 

error. The Court can deny the Laches Motion without foreclosing the !aches argument 

pending an evidentiary hearing on undue prejudice if it does not find that the Laches 

Motion should be denied as a matter of law on the current record. 

However, ifthe Court does not deny the Laches Motion either outright or because 

of the factual disputes, Alaska Building, Inc., should be allowed to conduct further 

discovery on unclean hands under Civil Rule 56(f) to oppose the Laches Motion. 

2. The Availability of the Unclean Hands Defense 

716 LLC also makes the erroneous argument that only defendants can assert 

unclean hands, i.e., that it is unavailable to a plaintiff to defeat a !aches argument. This is 

untrue. As the 9th Circuit recently held: 

The doctrine [of unclean hands] bars relief to a plaintiff who has violated 
conscience, good faith or other equitable principles in his prior conduct, as 
well as to a plaintiff who has dirtied his hands in acquiring the right presently 
asserted. Dollar Sys., Inc. v. Avcar Leasing Sys., Inc., 890 F.2d 165, 173 (9th 
Cir.1989) (citations omitted). The doctrine of unclean hands also can bar a 
defendant from asserting an equitable defense. See Jarrow Formulas, Inc. v. 
Nutrition Now, Inc., 304 F.3d 829, 841-42 (9th Cir.2002) (noting that a 

3 Alaska Building, Inc., also disputes that the delay was unreasonable, but does not believe 
there is any genuine factual dispute on this issue. 

Conditional Rule 56(/) Request Reply Page 3 o/5 
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• • 
defendant with unclean hands is barred from asserting the equitable defense 
of laches). 

Seller Agency Council, Inc. v. Kennedy Center for Real Estate, 621 F .3d 981, 986 (9th Cir 

2010), emphasis added. 

Some courts hold that the misconduct has to have caused the delay, while others do 

not. In addition to it not being a requirement in the 9th Circuit as explicated in Seller, the 

Nebraska Supreme Court has held: 

Laches is an equitable defense, and in order to benefit from the operation of 
)aches, a party must come to the court with clean hands. Under the doctrine 
of unclean hands, a person who comes into a court of equity to obtain relief 
cannot do so ifhe or she has acted inequitably, unfairly, or dishonestly as to 
the controversy in issue. 

Olsen v. Olsen, 657 N. W.2d I, I 0 (Neb 2003). It does not appear the Alaska Supreme 

Court has yet had occasion to address this question. If the wrongdoing in an unclean hands 

defense to a )aches motion is only available in Alaska as to the issue of delay, here, the 

threat of damage to the Alaska Building by 716 LLC qualifies. 

3. Discovery 

Finally, 716 LLC asserts Alaska Building, Inc., has been dilatory in conducting 

discovery. In doing so, 7 I 6 LLC turns its refusal to provide adequate responses to Alaska 

Building, Inc.'s First Requests for Production into Alaska Building, Inc., being dilatory.4 

Alaska Building, Inc., served requests for production on 7 I 6 LLC and the Legislative 

Affairs Agency on August 3, 2015, the day the stay of discovery expired. Since then, 

4 That Alaska Building, Inc., has chosen not to conduct depositions prior to obtaining 
adequate responses does not make it dilatory. 

Conditional Rule 56(/) Request Reply Page 4 of5 
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• • 
Alaska Building, Inc., has been taking steps to obtain proper compliance, including filing a 

motion to compel on October 6, 2015. 716 LLC has withheld documents on the specious 

grounds that they are confidential and proprietary.5 716 LLC has withheld documents on 

the grounds of privilege without complying with Civil Rule 26(b )(5) and redacted others 

without any reason asserted at all. 716 LLC has failed to produce documents referred to in 

e-mails and otherwise failed to provide requested documents. 

4. Conclusion 

For the foregoing reasons, Alaska Building, lnc.'s Conditional Civil Rule 56(f) 

Request should be granted if the Legislative Affairs Agency's Motion for Summary 

Judgment Under the Laches Doctrine is not denied on the current record. 

Dated January 3, 2016. 

B. Gottstein, ABA # 7811100 
ey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. Cuddy and 
Jeffrey W. Robinson/Eva R. Gardner. 

5 Also pending is a motion for a protective order filed after the Motion to Compel. This is 
the proper way to handle confidential and proprietary documents, rather than flouting the 
discovery rules and withholding them. 

Conditional Rule 56(/) Request Reply Page 5 of5 
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FROM: 
Alaska Court System 
Nesbett Courthouse 

. 825 W 4th Ave 
Anchorage, AK 99501 

TO: 
JEFFREY ROBINSON 
1227 WEST 9TH AVENUE 
SUITE 200 
ANCHORAGE, AK 99501 

NOTICE OF DEFICIENT FILING(S) 

DATE: December 30, 2015 

CASE NO: 3AN-15-05969CI 
CASE Alaska Building Inc vs. 716 West 

NAME: Fourth Avenue LLC et al 
CLERK: PWilliams 
PHONE: 264-0480 

D Your documents are being returned to you. 

The document(s) you submitted to the court is/are deficient. Please provide the following: 

1ZJ Proper Proof of Service as required by Civil Rule S(a). All parites that have appeared in 
· the case must be served with any pleadings filed. 

Deficiencies must be corrected within 20 calendar days from the date of this notice. 

FILE COPY 

CIV-600 Anch (8/14) 
Civil Deficiency Memo I Notice of Deficient Filing(s) 
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• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

...... ~. . ' 
L,._.,_ •I• I \, _ • I~, 

·: '(: 
. - - - -

' ' 

) 
716 WEST FOURTH A VENUE LLC, and ) 

CaseNo.: 3AN-15-05969CI 

LEGISLATIVE AFFAIRS AGENCY, ) 
Defendants. ) 

~~~~~~~~~~~~~~) 

~\ 
AMENDED CERTICIFICATE OF SERVICE OF OPPOSITION TO 

PLAINTIFF'S CONDITIONAL CIVIL RULE 56(0 REQUEST 

I certify that a copy of the Opposition to Plaintiffs Conditional Civil Rule 56(f) 
Request was served by U.S. Mail on the 22nd day of December, 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:V~ Q.~ 
Heidi Wyckoff 

(I 0708-101-00310695;1} Page I of I 
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• 
NOTICE OF DEFICIENT FILING(S) 

FROM: 
Alaska Court System 
Nesbett Courthouse 
825 W 4th Ave 
Anchorage, AK 99501 

TO: 
JEFFREY W ROBINSON 
1227 W 9TH AVE STE 200 
ANCHORAGE, AK 99501 

DATE: December 28, 2015 

CASE NO: 3AN-15-05969CI 
CASE Alaska Building Inc vs. 716 West 

NAME: Fourth Avenue LLC et al 
CLERK: PWilliams 
PHONE: 264-0480 

0 Your documents are being returned to you. 

The Opposition to Plaintiff's Conditional Civil Rule 56(f) Request you submitted to the court on 
12/22/2015 is deficient. Please provide the following: 

The certificate of service for the above referenced motion was left blank. 

Deficiencies must be corrected within 20 calendar days from the date of this notice. 

FILE COPY 

CIV-600 Anch (8/14) 
Civil Deficiency Memo I Notice of Deficient Filing(s) 
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LAW OFFICES -OF 

JAMES B. Gorrsrn1N 
408 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
1907) 274·7686 

FACSIMILE 
1907) 274-9493 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

ORDER GRANTING 
ALASKA BUILDING, INC.'S CIVIL RULE 56(f) REQUEST 

Upon the motion by plaintiff, Alaska Building, Inc., pursuant to Civil Rule 56(f) for 

a continuance to Legislative Affairs Motion for Summary Judgment Under the Laches 

Doctrine, and after consideration of response(s), if any, it is hereby ORDERED the motion 

is GRANTED. It is further ORDERED, Plaintiff shall have until the time for responses to 

all other motions of law to respond to Legislative Affairs Motion for Summary Judgment 

Under the Laches Doctrine . 

Dated -----------

PATRICKJ. McKAY, 
SUPERIOR COURT JUDGE 
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IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN- l 5-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~~) 
f1J\ 

!PROPOSED] ORDER DENYING PLAINTIFF'S CONDITIONAL RULE 56 (F) 
REQUEST 

Having considered the parties' briefing regarding Plaintiffs Conditional Civil 

Rule 56(f) Request, the request is DENIED. 

{ 10708-101.00310120;1) Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregping was served 0 electronically 0 messenger 0 
facsimile0'°U.S. Mail on the 2"L day of December 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION TO COMPEL 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{ 10708-101-00310120; I} Page 2 of2 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
'. · ~ • _ '., 1 I I\+ • \ '.. '. , 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

#?1_, 

Case No.: 3AN-15-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S NOTICE THAT PLAINTIFF'S 
PREMATURE MOTION CONCERNING REP. HAWKER'S EMAILS IS MOOT 

On December 10, counsel for the plaintiff ("ABI") first alerted the Legislative 

Affairs Agency ("LAA") that it wished to. seek discovery of certain emails that are not in· 

LAA's possession, custody, or control. In that email, ABI asked whether Rep. Mike 

Hawker would request copies of certain materials from his Internet Service Provider. 

Two business days later, ABI filed a motion asking the Court to order Rep. Hawker to 

make this request to his Internet Service Provider. ABI provides no legal support for this 
., 

LAA'S NOTICE THAT PLAINTIFF'S PREMATURE MOTION IS MOOT 
ALASKA BUILDING, INC..v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
Page I of3 · 
80871347.1 0081622-00003 001750



t' • • 
request, noting only that it is precluded from seeking the information directly by a federal 

statute. ABI offers no authority for the proposition that any defendant - let alone a non-

party - should be forced to seek additional materials from an Internet Service Provider 

when those materials are not in his possession, custody, or control. 

This motion was premature and unnecessary. While LAA disputes that this 

extraordinary measure is required or appropriate, or has any impact on the pending 

summary judgment motion, Rep. Hawker is willing to request copies of e-mails that are 

not in his possession, custody, or control from January 1, 2013 to October 1, 2013 from 
oc .,., "' g: 2; his Internet Service Provider. Plaintiffs motion is moot. 
~~ 
<( "' 

DATED: December 28, 2015. 

STOEL RIVES LLP 

By:z:;,~ 
KEVIN CUDDY 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

LAA'S NOTICE THAT PLAINTIFF'S PREMATURE MOTION IS MOOT 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al .. Case No. 3AN-l 5-05969CI 
Page 2 of3 
80871347.1 0081622·00003 001751



··.:. • • 
CERTIFICATE OF SERVICE AND OF FONT 

I hereby certify that on December 28, 2015, I caused a true and correct copy of the 
foregoing to be served by U.S. mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite206 
Anchorage, AK 9950 I 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
· ith Al Appellate Rule 5 l 3.5(c)(l) and Civil Rule 76(a)(3). 

LA.A'S NOTICE THAT PLAINTIFF'S PREMATURE MOTION IS MOOT 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3ANcf 5-05969CI 
Page 3 of3 
8087134 7. I 0081622-00003 001752
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IN THE SUPERIOR COURT FOR THE STATE OF ALASUY,jf'J· of:- ,~/5 ·. --.. · 
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THIRD JUDICIAL DISTRICT AT ANCHORAGE,, 'EC 2,? 
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Ci" 

corporation, 
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"1L i'I 

'·Ou· Ii' T•. 
111' .-~ 

y ;-:---
./~ ' . i" ,.-,,)(--........__ 

ALASKA BUILDING, INC., an Alaska 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-l 5-05969 CI 

716 WEST FOURTH A VENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~------'-) 

::\f °>' 
OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE 56(0 

REQUEST 

Defendant 716 West Fourth Avenue LLC ("716"), by and through counsel, 

opposes Plaintiff Alaska Building, Inc. 's ("ABI") Conditional Civil Rule 56(f) Request 

for Additional Time to Conduct Discovery Regarding Legislative Affairs Motion for 

Summary Judgment under the Laches Doctrine ("56(f) Request"). 

On October 21, the Legislative Affairs Agency ("Agency") filed a Motion for 

Summary Judgment under the Laches Doctrine ("Laches Motion"), which was joined by 

716. ABI filed its opposition brief on November 5. Briefing concluded on November 

20. On December 9-over a month after filing its opposition, and less than a week _ 
. . . . 

before the December 16 oral argument-AB! filed its 56(f) Request, seeking to 

postpone determination of the Laches ·Motion pending completion of additional 

unspecified discovery processes. 
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The Court .should deny the 56(f) Request without further consideration for two. 

reasons: (l) it was untimely and procedurally irnproper, and (2) it fails to demonstrate a 

need for further discovery on any material fact. 

I. The 56(t) Request is Untimely. 

A party must state the grounds for a 56(f) request in its opposition to summary. 

judgment. 1 The Alaska Supreme Court has recognized this, holding that "it is necessary· 

that the party [making a request pursuant to Rule 56(f)] make it clear to the trial court 

and the opposing party that he opposes the summary judgment motion on this ground."2 

ABI failed to comply with this requirement. In its November 5 opposition to the Laches 

Motion, it presented only two arguments: that its delay in filing was reasonable and that· 

no prejudice had resulted from the delay. It did not mention any need for additional 

discovery and certainly did not "make it clear to the trial court and the opposing party" 

that it was opposing the motion on Rule 56(f) grounds. Even in its present 56(f) 

Request, ABI does not argue that any additional discovery is required on these two 

material facts of unreasonable delay and prejudice. 

Instead, ABI states an intention to conduct discovery on a single new issue: the 

unclean hands doctrine, which it asserts may operate as a defense to laches. But the 

unclean hands argument is not at issue in the Laches Motion because ABI failed to raise 

it in its opposition brief. To the extent ABI may argue that its failure to timely raise an 

unclean hands defense is excusable because it was previously unaware that the defense 

1 Rule 56(c); Rule 56(t). 
2 . . 

Jennings v. State, 566 P.2d 1304, 1313 (Alaska 1977). 

OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE 56(F) REQUEST 
Alaska Building, Inc. vs. 7 !6West Fourth Avenue, LLC, et. al. 3AN~15-05969CI 
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• I 
may be available, that argument is contradicted by the docket. ABI has been making 

similar allegations of corruption for months.3 And it articulated speculations identical 

to those in the present Affidavit in a brief it filed on October 27, 4 well in advance of its 

November 5 opposition to the Laches Motion. By failing to timely assert the unclean 

hands argument, despite being fully aware of all the alleged grounds for it, ABI waived 

the argument. 

Moreover, in the 56(f) request, ABI does not actually identify what additional 

discovery it plans to do on the new unclean hands issue; it merely speculates that 

discovery may support its vague accusations of "corruption" and "the extent of the 

pressure" that may have been exerted on Agency employees.5 Nor does ABI 

demonstrate the diligence in discovery required for a 56(f) request. ABI has in fact 

been dilatory in that regard. Since the discovery stay was lifted in August, ABI has 

propounded only a single round of discovery requests. As discussed in the 

accompanying affidavit of counsel, 716 produced nearly 6000 pages of responsive 

documents. ABI has expressed dissatisfaction with 7 l 6's responses and alleged that 

716 actually possesses documents not yet produced. 716 has repeatedly explained that 

certain requested documents never existed or are simply not within 7 l 6's control and 

3 E.g., ABI'S Opposition to 716 LLC Motion to Dismiss at 4 (" ... as a result of corruption, the 
LIO Lease violates AS 36.30.083(a)'s requirements ... "). 

4 ABl's Opposition to 716's Motion for Ruling of Law Precluding ABI's Claims for Qui Tam 
and Punitive Damages at I 0-15. 

5 Gottstein Aff. ~ 6. These speculations are without any basis in fact. As addressed more fully 
elsewhere, none of the thousands of documents produced to date suggests corruption was at play. See 
716's Reply to Opposition to Motion for Ruling of Law Precluding Alaska Building, lnc.'s Claim for 
Qui Tam and Punitive Damages at 4-14. 

OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE 56(F) REQUEST 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969CI 
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• I 
thus cannot be produced. _Despite this, ABI has failed to take any affirmative steps to 

obtain the information in other ways. The only new discovery action ABI has taken 

since August has been to seek recovery of Representative Hawker's deleted e-mails 

from GCI. It has not scheduled a single deposition, despite 716's repeated suggestion 

that deposition testimony may be the best (and only) way to obtain information that 

does not exist in documentary form. 

Rule 56(f) "will not be liberally applied to aid parties who have been lazy or 

dilatory."6 ABI's 56(f) Request-filed over a month after its opposition, without any 

showing of diligence in discovery or a need for more discovery-is inexcusably 

untimely and should be disregarded. 7 

II. The 56(t) Request Fails to Identify a Need for Discovery on Any Material 
Fact, as the Unclean Hands Doctrine Is Inapplicable. 

The 56(f) request also merits denial because it fails to identify a need for 

discovery on any facts material to the Laches Motion. As ABI acknowledged in its 

opposition to the Laches Motion, the defense of !aches is available where the plaintiffs 

delay in bringing suit was unreasonable and prejudiced the defendants. These are the 

only material facts at issue. 

ABI admitted it came to the conclusion the lease was illegal in early October 

2013 and considered asserting a claim at that time. Instead, it decided to wait until 

6 Jennings, 566 P.2d 1304, 1313 (Alaska 1977). 
7 While "excusable neglect" may be presented as justification for an untimely filing, ABI failed 

to present any such reason for its untimeliness here. Rule 6(b)(2); Erica G. v. Taylor Taxi, Inc., 357 P.3d 
783 (Alaska 2015). Indeed, the affidavit ABI attached to its 56(t) Request identifies no information that 
was unknown at the time it filed its opposition brief on November 5. 

OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE 56(F) REQUEST 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969CI 
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March 2015 to. file suit, deliberately delaying until construction was complete and the 

LIO building occupied: ·At the December .16 oral argument, ABI conceded that these.· 

facts· were undisputed. The prejudice to the defendants is similarly undisputed: in 

reliance on the Agency's good-faith determination that the Lease extension complied 

with applicable law, the parties expended millions-in 716's case, tens of millions-of 

dollars renovating the LIO building to meet the Legislature's specific needs.8 

Moreover, ABI has never requested additional time under 56(t) to seek discovery 

related to any actual issue it raised in its opposition to the laches motion (i.e., that its 

delay was somehow excusable or non-prejudicial to defendants). 

Even if ABI had timely raised the unclean hands argument, it has no application 

to the issues at hand. ABI's argument is circular: ABI brought suit because it believed 

defendants engaged in culpable conduct; defendants asserted laches as a defense; ABI 

now seeks to avoid the laches defense by asserting that defendants engaged in culpable 

conduct. As ABI's own case quotation demonstrates, unclean hands is a defense 

employed by defendants against culpable plaintiffs.9 Almost by definition, every 

8 At oral argument on December 16, the Court explored whether the 90-day termination clause 
in- the Lease diminished the potential prejudice to 716. That issue has not been briefed and is thus not 
susceptible to a decision on the current record. More significantly, it is irrelevant to the question at hand. 
Any harm 716 may suffer as a result of termination by.the Agency is distinct from and unrelated. to the 
harm 716 would suffer from judicial invalidation of the Lease itself. If the Agency were to teiminate. 
the lease, 716 would have an opportunity to explore-the legitimacy of the stated.reasons for termination, 
determine if the termination comported with tlie covenant of good faith and. fair dealing, and evaluate · · 
ariy claims it may· have for. breach of contract under .the Lease. By contrast, if the entire Lease were 
declared invalid as a result of ABl's suit, 716 would be- left without any remedy. The two scenarios are 
similar only insofar a~ the LIO building would be empty under both; legally and financially, 716 would_ 
be ih dramatically different positions, · -

9 56(t) Request at 1-2 (quoting Knaebel v. Heiner, 663 P.2d 551, 554 (Alaska 1983)); see .a/so, 
e.g., Cook v. Cook, 249 P.3d 1070, 1082 (Alaska 20l1) ("The doctrine of unclean hands is an equitable 

OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE56(F) REQUEST 
Alaska Building, Inc. VS, 716 West Fourth Avenue, LLC. et: al. 3AN-l 5-05969CI 
(I 0708-101-00308343;6} . . . - . . - . . . 
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defendant in every lawsuit is accused of some wrongdoing. Laches would never be 

available if a plaintiff could avoid it merely by reiterating its initial allegations, 

. 10 
reframed as an .unclean hands argument. No reported case in Alaska holds that the 

unclean hands doctrine bars a defendant from asserting the defense of Jach es. 11 

Finally, even if unclean hands could clearly operate as a bar to a )aches defense, 

ABI has not identified any conduct by defendants that meets the requirements for 

application of the doctrine. A party's hands are clean where it has acted "without fraud 

or deceit" 12 and where its conduct has not caused harm to the plaintiff. 13 ABI does not 

dispute, because it cannot dispute, that the Legislative Council chairman and chief 

procurement officer, Mike Hawker, was unanimously approved by the Legislative 

defense that, in some cases, bars a plaintiff from claims in equity."); Henrichs v. Chugach Alaska Corp., 
250 P.3d 531, 540 (Alaska 2011) ("To successfully raise the unclean hands defense under Alaska law, a 
defendant must show: (I) that the plaintiff perpetrated some wrongdoing; and (2) that the wrongful act 
related to the action being litigated.) (emphasis added) (internal quotation marks omitted). 

IO Indeed, ifthe unclean hands doctrine had any place in this action, it would be as a defense to 
ABl's claims: ABI, despite knowing full well of the alleged illegality of the lease extension, actively 
assisted in its performance, including by providing space to the contractor undertaking the work. It was 
thus an accomplice in the same "illegal" act of which it complains. 

11 Some federal appellate courts have explored the relationship between unclean hands and 
!aches in the narrow context of inventions and trade practices, but their holdings vary and often require 
the defendant's wrongdoing to have contributed to the plaintiff's delay. For example, the D.C. Circuit 
has held that "a plaintiff relying on the unclean hands doctrine to defeat a defense of (aches must show 
not only that the· defendant engaged in misconduct, but moreover thatthe defendant's misconduct was. 
responsible for the plaintiff's delay in bringing suit.'' Serdarevic v. Advanced Med. Optfcs,1nc., 532 
.F.3d 1352, 1361 (Fed, Cir: 2008). Here, defendant's alleged wrongdoing is entirely unrelated to ABl's 
reasons for delaying suit. · 

12 
Knaebel v. Heiner, 663 P.2d 551, 554 (Alaska 1983). 

13 
Cook, 249 P.3d at I 082 ("[T]he doctrine of unclean hands will not apply ifthe party asserting 

unclean hands fails to show harm resulting from the alleged wrongful conduct.") (citing 27A Am. Jur. 
2d Equity § I 05). 

OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE 56(F) REQUEST . 
Alaska Building, Inc. vs. 716 West FOurth Avenue, LLC, et. al. 3AN-15-05969CI Page 6 of9 
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Council to negotiate the extension with 716 and its representatives. 14 Instead, ABI 

alleges only that 716, while negotiating the Lease extension terms, engaged in a robust 

discussion of alternative legislative options to ratify the lease extension. Ultimately, the 

Agency, as it was authorized to do under state procurement law, decided not to adopt 

716's proposed option and determined that extending the lease under AS 36.30.083(a) 

was its preferred course of action. Negotiating a lease extension pursuant to the 

Legislative Council's authorized process hardly rises to the level of fraud or deceit; and 

as 716's proposal was not adopted, its conduct in advocating for it has no causal nexus 

to any harm alleged by ABI in this suit. 

III. CONCLUSION 

ABI seeks to postpone the Court's decision on the Laches Motion by raising a 

brand-new argument on an irrelevant issue long after briefing has closed. But the Civil 

Rules impose motion deadlines for a reason. If parties were allowed to supplement their 

briefing every time a new legal theory came to mind, courts would never be able to 

reach decisions, and cases would never be resolved. For these reasons, 716 respectfully 

requests that the Court deny ABI's Conditional Rule 56(f) Request. 

14 
See Procurement Officer's Findings under Legislative Procurement Procedure 040(d), 

attached to the Lease as Exhibit V. 

OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE 56(F) REQUEST 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, el. al. 3AN-I 5-05969CI 
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ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: By:~ 
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE 56(F) REQUEST 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969CI 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D facsimile 
D U.S. Mail on the __ day of December, 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By: __________ _ 
Heidi Wyckoff 

OPPOSITION TO PLAINTIFF'S CONDITIONAL CIVIL RULE 56(F) REQUEST 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- l 5-05969CI 
{ 10708-101-00308343;6} 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA''· . : ,'. 

((jll"{) . -. - '· I(.,. ,... ,, 
"i' 

THIRD JUDICIAL DISTRICT AT ANCHORAGE~.· ... _ <2 ~., . ..... ,j . . ....... 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

VS. 

) 
) 
) 
) 
) 
) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

Defendants. ) 
) 
) 
) 
) 

~~~~~~~~~~~~~~·) 

. t: r.· 

Case No.: 3AN- l 5-05969 Civil 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF 716 WEST 
FOURTH A VENUE'S OPPOSITION TO PLAINTIFF'S CONDITIONAL RULE 

56(F) REQUEST 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Opposition to Plaintiff's 

Conditional Rule 56(t) Request for Additional Time to Conduct Discovery Regarding 

Legislative Affairs Motion for Summary Judgment under the Laches Doctrine. 

2. Plaintiff has asserted that 716 has refused to produce certain documents 

relevant to its position that Defendants' laches motion should be barred by its newly 

(I 0708-115-00310012;2} Page I of5 
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asserted defense of unclean hands. 1 Plaintiff also· asserts that 716 is '.'over 90 days late. 
. . . - . 

in producing ~esponsive documents'' purportedly contained in already discovered e-

mails and related attachments.2 Plaintiff makes these assertions to support its position 

that additional discovery will uncover additional as-yet undisclosed documents. 

However, both assertions are factually incorrect. 

3. 716 has acted in good-faith throughout discovery and has been 

exceptionally diligent in its production efforts. 

4. To date, 716 has produced nearly 6,000 pages of documents to ABI. On 

June 6, 2015, 716 produced documents 716-000001-716-000263. On September 3, 

2015, 716 produced documents 716-000264- 716-001255. On October 14, 2015, 716 

produced documents 716-001726-7 l 6-'5870. 

5. ABI has never requested any additional discovery relating to the reasons 

it objected to the Agency's Motion to Dismiss under the Laches Doctrine: that its delay 

in filing resulted from alleged threats 716 made to damage ABI's gas line or building, 

and that it was simply not feasible for ABI to file suit in any of the 17 months between 

October 2013 and March 2015. 

6. The Court has yet to rule on ABI's Motion to Compel. 716 objected to-

ABI's Motion to Compel and filed an objection to ABI's Motion for Preliminary 

Injunction, which also· sought material related to 7 l 6's internal financi~I operations. 

1 See Affidavitof P,laintiff' s Counsel in Support of its 56(f) Request at §§4-5 . 
2 See Plaintiff's Affidavit at §9. 

AFFIDAVIT OF JEFFREY ROBiNSON 

Alaska Building, inc. vs. 716-West Fourth Avenue, LLC, et. al. 3AN-l 5-5969 
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• 
716 has already detailed the basis for its objection to producing this irrelevant and 

proprietary information, which does not relate in any way to the subject of Plaintiffs 

opposition to the )aches motion. 

7. Plaintiffs reply to its motion to compel included a letter to undersigned 

counsel requesting additional material. 716 supplemented the record in a court filing on 

November 24, 20 I 5, including a letter counsel sent to Mr. Gottstein once again 

reiterating its position that it has fulfilled 716's production responsibilities. Plaintiff 

replied to this letter on December 8, 2015 seeking the exact information which it had 

previously requested, and which 716 had already replied either did not exist or was not 

within the scope of Plaintiffs initial discovery request. 

8. Although these discovery disputes are not directly at issue in Plaintiffs 

56(t) request, this background is relevant to Plaintiffs assertion that additional 

discovery will yield heretofore undisclosed documents relevant to its allegations of 

0 Ill 
~ ,., misconduct. 716 has provided a fulsome response and made this clear to Plaintiff; 
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Plaintiffs continuing belief that additional documents exist is unfounded. 

9. Although 716 has provided numerous well-founded explanations 

regarding the adequacy of its discovery responses and the unavailability of additional 

documents, ABI has not sought to conduct a single deposition in this case to date. 

t/l _, 
<( w 

I-
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FURTHER YOUR AFFIANT SA 

SUBSCRIBED AND SWORN to before me this ~ day of December, 2015. 

~CG~ 
NOT ARY PUBLIC in and for Alaska 
My Commission Expires: YH /2ol-9 
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CERTIFICATE OF SERVICE 

I cer:tif?' th~} copy o~the fore?ing was served D electronically D messenger D 
facs1m1le ~U.S. Mail on the ;>-: day of December 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Robert J. Dickson 
Atkinson Conway & Gagnon 
420 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:_t"'--·~~· _r WfJlilV ______ · , __ 
Heidi Wyckoff 

AFFIDAVIT OF JEFFREY ROBINSON 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. JAN-15-5969 
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LAW OFFICES OF 

]AMES B. GOTTSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE. ALASKA 
99!501 

TELEPHONE 
(907) 274-7886 L FACSIMILE 

'\- 1907) 274·9493 

• .• 

i ;·· 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA .. ,, ; ·' c, 

THIRD JUDICIAL DISTRICT, AT ANCHORA'dED[C i 4 p '·' ~ ' .. cz 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CLt-::··· _ " . -2 11r, . ;4 

'''·. • • !._. 

8/: ~- •I 

tl:c-.-~;-, ;t-;1, ~~ ·-

MOTION AND MEMORANDUM TO ORDER REP. 
HAWKER TO REQUEST E-MAILS FROM GCI 

Plaintiff Alaska Building, Inc., hereby moves for an order requiring fonner 

Legislative Councµ,chair Rep. Mike Hawker, who negotiated the lease the subject matter 

of this action, to request GCI to provide to the Legislative Affairs Agency's attorney in this 

matter copies of all of his e-mail from January 1, 2013, to October 1, 2013, to enable 

compliance with Plaintiffs First Requests for Production to Legislative Affairs Agency. 

Exhibit A. 

As set forth at Paragraph 10 of the December 9, 2015, Affidavit Of Counsel In 

Support Of Alaska Building, Inc.'s Conditional Civil Rule 56(f) Request For Additional 

Time To Conduct Discovery RegardingLegislative Affairs Motion For Summary 

Judgment Under The Laches Doctrine (Affidavit of Counsel), and Exhibit 1, thereto, 

counsel for the Legislative Affairs Agency has reported that the Legislative Affairs 
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LAW OFFICES OF 

jAMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99&>1 

TELEPHONE 
(907> 2?4·7686 

FACSIMILE 
(907) 274·9493 

Agency is not able to produce responsive e-mails from or to Rep. Mike Hawker because he 

has deleted them. The Affidavit of Counsel is attached hereto as Exhibit B for the Court's 

convenience. 

Paragraph 10 of the Affidavit of Counsel states that the logical next step is for 

Alaska Building to subpoena the e-mails from GCI, but in preparing for such a subpoena, 

counsel became aware that cases interpreting the Electronic Communications Privacy Act, 

18 U.S.C. 2702, hold that it invalidates such subpoenas. See, e.g., Jn re Subpoena Duces 

Tecum to AOL, LLC, 550 F.Supp.2d 606 (E.D. Va 2008), citing to Theofel v. Farey-Jones, 

359 F.3d 1066 (9th Cir. 2003). Big concerns include that such subpoenas would obtain 

privileged and irrelevant, potentially embarrassing, material. 

Therefore, Alaska Building, Inc., has determined that the next logical step is for this 

Court to order Rep. Hawker to request GCI to send copies of his e-mails to the Legislative 

Affairs Agency's attorney in this matter to enable the Legislative Affairs Agency to be able 

to comply with Plaintiffs First Requests for Production to Legislative Affairs Agency with 

full attorney review. 18 U.S.C. 2702(b )(3) specifically allows for GCI to provide such 

copies with the consent of Rep. Hawker. Therefore, it is respectfully suggested this Court 

should order Rep. Hawker to provide such consent. 

Counsel sent an e-mail to counsel for the Legislative Affairs asking him to do this 

voluntarily, Exhibit C, but has not heard back. It hasn't been a long time since this e-mail 

was sent, but if such a request to GCI was made before the time for opposition hereto is 

due, it would merely render this motion moot. 

Motion & Memorandum 
Re: Rep. Hawker's Private E-mails Page 2of3 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
1907) 274-7686 

FACSIMILE 
(907) 274·9493 

A. Conclusion 

For the foregoing reasons, Alaska Building, Inc., respectfully requests the Court 

order Rep. Hawker to request GCI to send copies of his e-mails from January l, 2013, to 

October l, 2013 to counsel for the Legislative Affairs Agency . 

Dated December 14, 2015. 

Ja~s B .. Gottstein, ABA # 7811100 
/tto'tney for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 
date he mailed and e-mailed a copy hereof 
and proposed Order to Kevin M. Cuddy and 
Jeffrey W. Robinson/Eva R. Gardner. 

Motion & Memorandum 
Re: Rep. Hawker's Private E-mails Page 3of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAi.. DISTRICT, ATANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, et al., ) 
) 

Defendants. ) 

Case No. 3AN-15-05969CI 

PLAINTIFF'S FIRST REQUESTS FOR PRODUCTION TO 
LEGISLATIVE AFFAIRS AGENCY 

Pursuant to Civil Rule 34 Plaintiff Alaska Building, Inc., serves the following 

requests for production on Defendant Legislative Affairs Agency. If counsel for the 

Legislative Affairs Agency claims an attorney-client relationship with any current or 

former legislator(s) with respect to this matter such that counsel believes Rule 4.2 of the 

Alaska Rule of Professional Conduct applies, these requests for production include 

production from such legislator(s). 

Electronic production of hard-copy documents as word searchable Acrobat (PDF) 

files is preferred. Reasonably useable forms or-formats for electronically stored 
•, 

information include (i) word searchable Acrobat (PDF) for written documents, (ii) jpeg or 

·tiff for photographs or other images or graphics, (iii) MP3 for audio files, (iv) MPEG or 

I.Aw omm 
0

, MP4 for video files, and (v). pst (Outlook) or word searchable Acrobat for E-mails. 
jAMES-8. GOTTSTEIN 

o&OI& 0 9Till:IT. BUrTI 2oe 

ANCMOAAGI:. AL.As.KA ..... 
TEUPHONI 

C9071 87•·7600 · 

Exhibit A, page· 1 of _5 
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U:w OFFICES OP 

jAM£S 8. Go'ITSTE1N 
•OI 0 &TAOET. GUITa: aoG 

ANCHORAGI. ALASKA ..... 
Tl!Utl't<OH< 

!007• :ru.7aaa 

.. AC!llWll.I!: 
llKJ7J 27'-CMll3 

I. DEFINITIONS · 

Unless the request conclusively indicates otherwise, the following definitions apply 

to the words used in these interrogatories: 

A. LIO Lease: The words "LIO Lease" refers to that certain document titled 
"Extension of Lease and Lease Amendment No. 3," a copy of which is attached as 
Exhibit I to the June 12, 2015, Affidavit in Support of Plaintifl's Motion for Partial 
Summary Judgment. 

B. New LIO Building. The term "New LIO Building," means the completed 
building under the LIO Lease. 

C. Document: The term "document" is defined to mean and include any and 
all graphic or physical representations, including without limitation all handwritten, 
typed or printed material, photographs, copies of all the foregoing, and 
electronically stored information within the meaning of Civil Rule 34(a), including 
e-mail. · 

D. Relate: The words "relate" or "relating to" mean referring to, pertaining 
to, concerning, alluding to, responding to, connected with, commenting on, in 
respect of, about, regarding, discussing, showing, describing, mentioning, 
reflecting, analyzing, constituting, evidencing, or pertaining to, directly or 
indirectly, in whole or in part. 

II. CLAIMS OF PRIVILEGE: 

If any document(s) or other item(s) identified or requested herein are withheld for 

any reasons under a claim of privilege or any other claim, the particular document or other 

item(s) withheld are to be described as follows: 

(!) 
(2) 
(3) 
(4) 
(5) 
(6) 

(7) 

The date of the document or other item; 
The author or addressor of the document or other item; 
The recipient or addressee of the document or other item; 
The number of pages of the document; 
The general s_ubject matter of the document or other item; 
Each person who sent, received and obtained copies of the document or other .· 
item; · · 
A general description of the document or other item (i.e., letter, report, 
memoranda, audio or video recording); and 

Plaintiff's First Requests for Production 
To.Legislative Affairs Agency 

· Exhibit A:· page 2 of 5 

001771



· L\w OFFICES OF 
jA.MES·B. G~IN 
•Cle 0 8TAIUtT. 8UrTll: 200 

· ANCHOAAGll:. AL.A81lA . .... ,. 

•• 
. ~ 

(8) The.basis of the privilege asserted with respect to the alleged grounds for non­
production of the document or other item. 

REQUEST FOR PRODUCTION NO. I. 

Please produce all documents, from January I, 2010, forward, including without 

limitation, e-mails, relating to leasing or potentially leasing space by the Legislative 

Affairs Agency for the Anchorage Legislative Information Office when the then current 

lease terminated. This request encompasses all efforts relating to acquiring space for the 

Anchorage Legislative Information Office following the expiration of the then existing 

lease. This includes all responsive documents relating to the LIO Lease, including without 

limitation, negotiations and internal consideration. by the Legislative Affairs Agency. 

RESPONSE 

REQUEST FOR PRODUCTION NO. 2. 

Please produce all documents relating to the LIO Lease complying with the 

requirement in AS 36.30.083(a) that it extend a real property lease. 

RES.PONSE 

Plaintiffs First Requests for Production 
To Legislative Affairs Agency Page 3 

Exhibit A, page 3 of 5 
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LAW OFFICES OP 

· JAMES 8. GOTISTEIN · 

~ G GTREiri, BUITII 206 

. ANCHORAGll. Al..ASKAi .. ..,, 
rai.EPHoNa 

ll07t Z74·7tl011 

l'AC!!llWIL• 
1007l 27•·1M9!1 

REQUEST FOR PRODUCTION NO. 3. 

Please produce all documents relating to opinions, estimates or determinations of 

the market rental value and/or value of the New LIO Building relating to leasing or 

purchasing space for the Anchorage Legislative Information Office upon the expiration of, 

the then existing lease, except for (a) that certain "Rental Value Appraisal Report 

Anchorage Legislative Information Office," by Waronzof Associates, submitted October 

15, 2013, as of June 1, 2014, a copy of which can be accessed by going to 

http://bit.ly/lMCkd93, and (b) that certain October 10, 2013, Report by the Alaska 

Housing.Finance Corporation on the LIO Building Anchorage, Alaska, titled "Evaluation 

of Cost Estimate for Downtown Development," a copy of which can be accessed by going 

to http://bit.ly/l L V9MeW. This request includes communications with any and all persons 

regarding the market rental value of the New LIO Building, including without limitation 

during the planning phase and whether or not any opinion regarding the market rental 

value of the New LIO Building was formed or provided. In essence this request is for all 

documents relating to the value or market rental value relating to leasing space by the 

Legislative Affairs Agency for the Anchorage Legislative Information Office· after the 

expiration of the then existing lease. 

RESPONSE 

Plaintiffs First Requests for Production 
To Legislative Affairs Agency Page4 

Extiibit A, page 4 of 5 
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. l.A.W OFFICES OF 

jAMFS B. GorrsrE1s 
406 c;, STREET. SUITE 208 

Ai"ICHDR...01!.. AiLAi~otAi 

""""' 
Tln.l!"PMDNE 

lll071 274-76045 

l'"AiC51WILll: 
10071 Z7•·04.93 

.n 

REQUEST FOR PRODUCTION NO. 4. 

Please produce all documents relating to payments under the LIO Lease. This 

request should be updated monthly. 

RESPONSE 

DATED: August 3, 2015. 

a s B. Gottstein, ABA # 78 I I I 00, 
Attorney for Alaska Building, Inc. 

CERTIFICATE OF SERVICE 

I certify that on August 3, 2015, I hand delivered a copy h eofto Kevin M. Cuddy, 
Jeffrey W. Robinson/Eva R. Gardner, Blake Call · T. lfin. nthia L. Ducey, 
and mailed a copy to Mark Scheer . 

Plaintiffs First Requests for Produciion 
To Legislative Affairs Agency Page 5 

Exhib!t A, page 5 of 5 
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L\.W OFFICES of 
jAMES 8. GoTTSTEIN . 

406, G STREET. SUITE 200 

ANC:HOAAGE. ALASICA 
OOSCU 

TIELEPHONS: 
!9071 274-7e86 

P'ACSIMILS: 
c90'71 2'74-0493 

•• 
IN THKSUPERIOR COURT FOR THE ST ATE OF ALASKA .· 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, ) 
and LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

AFFIDAVIT OF COUNSEL 
IN SUPPORT OF 

ALASKA BUILDING, INC.'S CONDITIONAL CIVIL RULE 56(t) 
REQUEST FOR ADDITIONAL TIME TO CONDUCT DISCOVERY 
REGARDING LEGISLATIVE AFFAIRS MOTION FOR SUMMARY 

JUDGMENT UNDER THE LACHES DOCTRINE 

THIRD JUDICIAL DISTRICT ) 
)ss 

STATE OF ALASKA ) 

JAMES B. GOTTSTEIN, Esq., being first sworn under oath, hereby deposes and 

states as follows: 

. I. I am the attorney for plaintiff Alaska Building, Inc., in the above captioned 

action and this affidavit is submitted in support of the plaintiffs Conditional Civil Rule 

56(0 Request for Additional. Time to Conduct Discovery Regarding Legislative Affairs 

Motion for Summary Judgment Under the Laches Doctrine (56(f) Request). 

Exhibit B, page 1 of 9 

..·., 
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I.AW OFFICES Of 

JAMES B. GorrsTEJN 
-'CHI 0 BTAICICT. SUITE 208 

ANCHOAAGIC. ALASKA 
H501 · 

TICUlPHONlt 
. 19071 27•·7eatl 

l"AC51MIL8 
r9071 l7'-iM93 

2. The 56(0 Request is conditional, because Alaska Building, Inc., may very well 

be entitled to denial of the Legislative Affairs Motion for Summary Judgment Under the 

Laches Doctrine (Laches Motion) on the current record. 

3. However, if not, counsel believes that additional discovery could very well 

produce additional evidence supporting denial of the Laches Motion. 

4. Most particularly, additional evidence to support the defense of unclean hands 

could be discovered. 

S. Defendant 716 LLC has refused to produce certain documents relevant to such a 

defense which is the subject of a pending motion to compel production. This and other 

discovery could reveal even more evidence thaf7 l 6 LLC arid the Legislative Affairs 

Agency knew the no-bid lease the subject of this litigation was illegal. It might also reveal 

that the owners of716 LLC have pocketed millions of dollars from the illegal lease 

already. 

6. Other discovery might reveal the extent of the pressure Mr. Pfeffer and Rep. 

Hawker exerted on Pam Varni and Doug Gardner, the Legislative Affairs Agency's 

executive director and lawyer, respectively, to go along with the lease in spite of their 

concerns over its legality. It might even reveal more wrongdoing, such as payoffs, 

constituting classic corruption. 

7. Additional discovery could also very well reveal that the Tim Lowe appraisal 

used to justify the no bid lease under AS 36:30.083(a) was fraudulent and unduly 

Affidavit of Counsel In Support of 
Civil Rule 56(/) Request Page2 o/4 

Exhibit s_; page 2 of 9. 

' .. 
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influenced by Mr. Pfeffer or otherwise. This appraisal appears to have been used in a 

criminal act under AS 36.30.930(2) to justify the no-bid lease under AS 36.30.083(a). 

8. Alaska Building, Inc., has been very diligent with its discovery. It immediately 

propounded requests for production to both 716 LLC and the Legislative Affairs Agency 

when the stay of discovery expired on August 3, 20 IS, and has been working to obtain 

compliance, particularly from 716 LLC ever since, including the pending motion to 

compel production from 716 LLC. 

9. In its responses, 716 LLC complains that Alaska Building, Inc., seeks 

documents in addition to whatever might be contained in e-mail and related attachments 

and is over 90 days late in producing responsive documents. It has also made what 

appears to be unfounded claims of privilege. These are currently among the issues in the 

pending motion to compel. 

10. With respect to the Legislative Affairs Agency's responses to Alaska Building's 

first production requests to it, the Legislative Affairs Agency first asserted the private e-

mails of Rep. Hawker, the chair of the Legislative Council who negotiated the illegal no-

bid contract the subject of this litigation, were not subject to productiOn because they were 

not in the possession, custody or control of the Legislative Affairs Agency. See, Exhibit I, 

page 2. Then, when I_ wr~te that if Rep. Hawker was going to be considered his client for 

_purposes of the attorney-client privilege, such e~mail wiis subject to production, counsel 

for the Legislative Affairs Agency indicated he would consult with his client. See, Exhibit 

uw OFFICES oF I, pages I & 2. Counsel fo~ the Legislative Affairs Agency subsequently reported orally 
)AMES B. Go:rTsruN 

406 G STAl!IT, SUITE 200 

ANCHOAAG&:. ALASKA ....,, 

l"AC:9lMIU: 
· . Affidavit of Counsel In Support of 

Civil Rule 56(/) Request Page 3 of4 

Exhibit B,. page .3 of 9 
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L\\l' OFFICES OF 

·jAMF-" B. GorrSTF.1N 
406 C STR!liT. SUITE :!06 

ANCHORAGE; Al..A&KA 
. 90501 

TELEPHONE 
1!>071 27~·7000 

FACSn.llt.E 
i007t 2.74·0403 

·o· n 
that the e-mails had been deleted. I asked that he put that in writing, but have yet to 

receive such a writing. Alaska Building, Inc.'s logical next step is to subpoena the e-mail 

provider(s). 

I I. In order for depositions of Rep. Hawker and Mark Pfeffer (and others) to be 

maximally productive, Alaska Building, Inc., needs as much of a documentary record as 

possible and the obstructionist behavior of 716 LLC in particular has dragged out this 

process. 

12. Therefore, counsel believes it is appropriate to grant the requested Civil Rule 

56(f) extension if the court finds the current record insufficient to deny the Laches Motion. 

FURTHER YOUR AFFIANT SA VETH NAUGHT. 

DATED this 9th day of December, 2015. 

SUBSCRIBED AND SWORN TO before me this 9th day of December, 2015. 

Affidavit of Counsel iii Support of 
Civil Rule 56(j) Request Page·4 of4 

Exhibit B, ·page 4'of 9 
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James B. Gottstein 

From: 
Sent: 
To: 
Subject: 

Jim, 

n 

Cuddy, Kevin M. <kevin.cuddy@stoel.com> 
Monday. October 19, 2015 11:19 AM 
James B. Gottstein 
RE: Discovery Meeting 

That's fine. (I'm looking into the other questions you've raisdt. 

-K.evin 

From: James B. Gottstein [mailto:james.b.qottstein@qottsteinlaw.com] 
Sent: Monday, October 19, 2015 8:41 AM 
To: Cuddy, Kevin M. 
Cc: tames.b.gottsteln@gottsteinlaw.com 
Subject: Discovery Meeting 

Hi Kevin, 

Do you want to reschedule our discovery meeting to accommodate 716's continued deposition of me? 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GottsteinLaw.Com 

Exhibit 1, page 1 of 5 

Exhibit B, page· 5 ·of 9 
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James B. Gottstein 

From: 
Sent: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Sunday, October 18, 2015 il:2B AM 

To: 'Cuddy, Kevin M.' 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Discovery Meeting 

Thanks Kevin. 

I will plan on popping over iFthal is okay. 

With respect 10 Rep. Hawker's e-mails, it seems lo me that since you arc claiming the attorney-client privilege 
applies, that you are obligated to provide documents in his IJOSsession, custody or control. Will you agree to) 
SU(J(llement your rCSIJonscs to include such documents?) 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
Tel: (907) 274~7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GottsteinLaw.Com 

-----Original Message-----
From: Cuddy, Kevin M. [mailto:kevin.cuddyailstoel.com] 
Sent: Sunday, October 18, 2015 10:46 AM 
To: James B. Gottstein 
Subject: RE: Discovery Meeting 

Jim, 

I'm available al 2 p.m. on Friday. I trust you'll call me then. 

I do not know wh~ther this particular email was part or the se·veral thousand pages that LAA already produced, 
but I do note that it aJlIJears to be an email sent to Mike Hawker's JlCrsonal email account -- not his legislative 
account. LAA does not have IJOSsession, custody, or control over legislators' IJrivate email accounts (or their) 
private mail, etc .. )j 

-Kevin 

.From: James B. Gottstein uames.b.gottstein@gottsteinlaw.com] 
Sent: Sunday, October 18, 2015 10:35 AM · 
To: Cuddy, Kevin M. 
Cc: james.b.gottstei naileottstein law.com 
Subject: RE: Discovery Meeting 

Hi Kevin, 

Exhibit 1, page 2 of 5 

Exhibit B, page 6 of 9 
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How about 2:00 pm on Friday? 

(1 have been going through 716 .LLC's~~-mail production and there arc e-mails that the Legislative Affairs} 
~gcncy (LAA) should have produced too, such as the attached) If I am mistaken and it was produced by the 
LAA, I apologize. 
Otherwise, please explain/justify. 

James B. Gottstein 
Law Offices of James B. Gottstein · 
406 G Street, Suite 206 
An_choragc, AK 99501 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GottsteinLaw.Com 

-----Original Message-----
From: Cuddy, Kevin M.[mailto:kc1•in.cuddy@stocl.com] 
Sent: Sunday, October 18, 2015 8: 13 AM 
To: James B. Gottstein 
Subject: Re: Discovery Meeting 

Jim, 

Let me know some times that work for you. Wednesday is bad for me, but otherwise I'm pretty flexible. 

On Oct 17, 2015, at 10:08 PM, James B.·Gottstcin 
<:james.b.gottstein@gousteinlaw.com<mailto:james.b.gottstein@goustcinlaw.co 
m>> wrote: 

Hi Kevin, 

I totally forgot about selling a time to meet about discovery when we were together yester~ay. 

James B. Gottstein 
Law Offices of James B .. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@GottsteinLaw.Com<http://gottsteinlaw.com> 

2 
Exhibit 1, page 3 of 5 
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From: 
Sent 
To: 
Subject: 

FYI, 

. n. 

Marte Pfeffer 
Thursday, June 20, 2013 10:55 AM 
Mike Hawker (mhawker@gci.net) 
FW: LAA procurement.issues 

(thebackChannefbeJWeen La.1.11y.ers) 

Mark-Pfeffer 

PFEFFER DEVELOPMENT, LLC 
4E G Street, Suite 210 I Anchorage, Alas~a 99501 
p 907 646 4644 I l 907.646.4655 I 

Cell Phone 
907 317 5030 

From: John L. Sielner 
Sent: Thursday, June 20, 2013 10:39 AM 
To: Donald W. McClintock; Mark Pfeffer 
Cc: Heidi A. Wyd<orr 
Subjei:t: RE: i.AA procurement issues 

••• 
n 

Don, I just spoke to Mark (before either of us had seen your email) and reviewed some of the bac~ground stuff. I 
gnthered enough to know that the Intent was to extend based on beating the as-is BOV by 10%, but then NOT being 
lim.lted by that standard In the material modification. If the lease can be materially modified, why only In some respects 
and not in others? (That's a rhetorical question.) 

. ld~n~tJ5n_o~eJl!_e.r:..b.!'!!!!!!gE.1'.<!S_t-rer:!.O.J@tion.BP.Y..<1!:..ilP.P~YJ~~leasible,_but_l.d_o_n_o_t.~lie11.e.il:Oii! 
i):!a~1_~er_w.a1Jts.or_exp_ects.to_be.told.that.sta1JdardJimits.impr_o_v_em!!nts.to_the_bui!ding) Getting the full first year 
appropriation done next session should be done In ariy event. . 

I still have some stuff to look through to be prepared to talk to Ooue. but will get there shortly. 

Jolin·£. Steiner 
PrvJm Director arid CuiinKI 

Pfeffer Development, LLC 
C01tfl1'1U'dal HUI Esz~ D~qas . 
4?..i; G St:!!c~. Suite 210 I A!lCh.Jr.l!?.i!, PJasl::.s 9950 I 
p 9'.17.G#.-16-1+ 1 r ~o7.v4.:. . .v.;ss -
d 9l17 111i.""306 ! r ')07.JR2.230tl 

This email may contain confidential or attorney-client privileged information and is in any case confidential. If 
you arc not the intended recipient of this email please notify 1he sender then del_etc it permanently. 

· From: Donald W. McCllntock Cmiillto:dwm@anchor!aw.coml 
Sent: Thursday, Jun·e 20, 2013 10:18 AM 

716-001271 

Exhibit 1, page 5 of 5 
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To: Marie Preffei"; John L Steiner 
Cc: Heidi A. Wyckoff 
Subject: LAA procuremnt Issues 

Mark and John, 

• 

I had another call With Doug. He is certainly driving the form of the deal around his view of how the procurement issues 
line up; something.we prOba"bly should ·be In line with so long as it is not overly conservative and coSts real money. 

What he wanted to know was wtiether we would have an appraisal done on the completed loan. , I told him typically we 
would have one to support our construction loan so one should be ordered this summer once the plans and finishes 
have advanced enough. His vision of .083 and .040 Is that the rent should be 10% below appraisal. Mark Is that your 
financial plan? (you.ca[l.Pr.ob_abJy_ge_tJhe_n!Jm.1>.ers_to~~(Uielease rate assumes a 10 Y.~r_teU!!_a_n_c!..you_can' 
lqualify_f0i'.2s.vear_financing_or_the.inc_ome.appr_ofil:_h~.e~a_dl1tere~ cap_rate th_;i_n_Wb!!.t.v.o.!!.9.0::for_tl_le.financ:!O&:' But 
that Is the road he Is going down an·d. he really wants both leases done at the same time, one for the extension and the 
other for the material modification and new lease rate. The new lease would take place effective October 2014 on 
completion and acceptance and we wo_uld have some bridging lease until then. 

I have not given him permission to _talk to Mark, just because we want to keep Mark and Hawker only talking to each 
other, but r told him he should feel free to talk to John directly. 

During the discussion, he also said his plan B, which Is belts and suspen~ers, ls to have th_e 36.30 appropriation done 
next session as well. 

Call with questions. 

Don 

Donald W. McClintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(90n 276-4331 (voice) 
(907) 277-8235 (fax) 
vyww anchodaw com 

Tbls uansmlsslon Is Intended only ror the use or the lndlvldual or cntlry to which le Is addressed and may contain lnrormatlon that Ii 
prlvlleoed and conndcntJal. Ir the reader or this -message is not the Intended rcdpien1, vau are heroby notlncd that anv disclosure. 
distribution or copying ot this Information Is str1aly prohlbltl!d. Ir you have received thls uansmlsslon In CJTOr, pleoso notify us 
lmmedlatcly by return a·man and dC:leto this message and dcsuov any printed copies. This communication Is covcl'l!:d by the Eh:ctronlc 
Communications Privacy Act, 18 U.S.C. 2510·2521. Your caoparatlan Is appradntcd. 

2 
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James B. Gottstein 

From:. 
Sent: 
To: 
Cc: 
Subject: 

Good Morning Kevin, 

• 
James B. Gottstein <james.b.gottstein@gottsteinlaw.com >. 
Thursday, December 10, 2015 9:22 AM·· 
Cuddy, !(evin M. 
james.b.gotistein@gottsteinlaw.com 
GCJ E-mails 

As I was working towards issuing a subpoena to GCI for Rep. Hawker's e-mails I found that the cases 
interpreting 18 U.S.C.A. § 2702 hold 1 can't do that. See, e.g., In re Subpoena Duces Tecum to AOL, LLC, 550. · · 
F.Supp.2d 606 (E.D. Va 2008), citing to Theo/el v. Farey-Jones, 359 F.3d 1066 (9th Cir. 2003) 

I think the court can order Rep. Hawker to request GCI to provide them to you so that you can then respond to 
Alaska Building, Inc.'s First Requests for Production, but I wonder if Rep. Hawker will just go ahead do that 
without court involvement? 

James 8. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99!501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

• • .:~·J :.; /·,,. 

J;>' - • .. /;, ~;,~ /;; )/,~~ ::·/: ' 

IN THE SUPERIOR COURT FOR THE ST A TE:OFrALASKN· .r 
..._i... .... r• 

THIRD JUDICIAL DISTRICT, AT ANCHORAGEf;'' -, 
. . . . '1: " ? 

. . ; ... 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, 
and LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN-15-05969CI 

AFFIDAVIT OF COUNSEL 
IN SUPPORT OF 

ALASKA BUILDING, INC.'S CONDITIONAL CIVIL RULE 56(t) 
REQUEST FOR ADDITIONAL TIME TO CONDUCT DISCOVERY 
REGARDING LEGISLATIVE AFFAIRS MOTION FOR SUMMARY 

JUDGMENT UNDER THE LACHES DOCTRINE 

THIRD JUDICIAL DISTRICT ) 
)ss 

ST A TE OF ALASKA ) 

JAMES B. GOTTSTEIN, Esq., being first sworn under oath, hereby deposes and 

states as follows: 

1. I am the attorney for plaintiff Alaska Building, Inc., in the above captioned 

action and this affidavit is submitted in support of the plaintiffs Conditional Civil Rule 

56(t) Request for Additional Time to Conduct Discovery Regarding Legislative Affairs 

Motion for Summary Judgment Under the Laches Doctrine (56(t) Request). 
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(9071 274-7686 

FACSIMILE 
(907) 274·9493 

• • 
2. The 56(f) Request is conditional, because Alaska Building, Inc., may very well 

be entitled to denial of the Legislative Affairs Motion for Summary Judgment Under the 

Laches Doctrine (Laches Motion) on the current record. 

3. However, if not, counsel believes that additional discovery could very well 

produce additional evidence supporting denial of the Laches Motion. 

4. Most particularly, additional evidence to support the defense of unclean hands 

could be discovered. 

5. Defendant 716 LLC has refused to produce certain documents relevant to such a 

defense which is the subject of a pending motion to compel production. This and other 

discovery could reveal even more evidence that 716 LLC and the Legislative Affairs 

Agency knew the no-bid lease the subject of this litigation was illegal. It might also reveal 

that the owners of 716 LLC have pocketed millions of dollars from the illegal lease 

already. 

6. Other discovery might reveal the extent of the pressure Mr. Pfeffer and Rep. 

Hawker exerted on Pam Varni and Doug Gardner, the Legislative Affairs Agency's 

executive director and lawyer, respectively, to go along with the lease in spite of their 

concerns over its legality. It might even reveal more wrongdoing, such as payoffs, 

constituting classic corruption. 

7. Additional discovery could also very well reveal that the Tim Lowe appraisal 

used to justify the no bid lease under AS 36.30.083(a) was fraudulent and unduly 

Affidavit of Counsel In Support of 
Civil Rule 56(/) Request Page 2of4 
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• • 
influenced by Mr. Pfeffer or otherwise. This appraisal appears to have been used in a 

criminal act under AS 36.30.930(2) to justify the no-bid lease under AS 36.30.083(a). 

8. Alaska Building, Inc., has been very diligent with its discovery. It immediately 

propounded requests for production to both 716 LLC and the Legislative Affairs Agency 

when the stay of discovery expired on August 3, 2015, and has been working to obtain 

compliance, particularly from 716 LLC ever since, including the pending motion to 

compel production from 716 LLC. 

9. In its responses, 716 LLC complains that Alaska Building, Inc., seeks 

documents in addition to whatever might be contained in e-mail and related attachments 

and is over 90 days late in producing responsive documents. It has also made what 

appears to be unfounded claims of privilege. These are currently among the issues in the 

pending motion to compel. 

l 0. With respect to the Legislative Affairs Agency's responses to Alaska Building's 

first production requests to it, the Legislative Affairs Agency first asserted the private e-

mails of Rep. Hawker, the chair of the Legislative Council who negotiated the illegal no-

bid contract the subject of this litigation, were not subject to production because they were 

not in the possession, custody or control of the Legislative Affairs Agency. See, Exhibit 1, 

page 2. Then, when I wrote that if Rep. Hawker was going to be considered his client for 

purposes of the attorney-client privilege, such e-mail was subject to production, counsel 

for the Legislative Affairs Agency indicated he would consult with his client. See, Exhibit 

l, pages 1 & 2. Counsel for the Legislative Affairs Agency subsequently reported orally 

Affidavit of Counsel In Support of 
Civil Rule 56(/) Request Page 3of4 
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• • 
that the e-mails had been deleted. I asked that he put that in writing, but have yet to 

receive such a writing. Alaska Building, Inc.'s logical next step is to subpoena the e-mail 

provider(s). 

I I. In order for depositions of Rep. Hawker and Mark Pfeffer (and others) to be 

maximally productive, Alaska Building, Inc., needs as much of a documentary record as 

possible and the obstructionist behavior of 7 I 6 LLC in particular has dragged out this 

process. 

12. Therefore, counsel believes it is appropriate to grant the requested Civil Rule 

56(f) extension ifthe court finds the current record insufficient to deny the Laches Motion. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

DATED this 9th day of December, 2015. 

SUBSCRIBED AND SWORN TO before me this 9th day of December, 2015. 

Affidavit of Counsel In Support of 
Civil Rule 56(j) Request Page 4of4 
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James B. Gottstein 

From: 
Sent: 
To: 
Subject: 

Jim, 

Cuddy, Kevin M. < kevin.cuddy@stoel.com > 
Monday, October 19, 2015· ll:l9 ,A-M 
James B. Gottstein 
RE: .Discovery Meeting 

That's fine. (I'm looking into the other questions you've raisea. 

-Kevin 

From: James B. Gottstein [mailto:james.b.gottstein@qottsteinlaw.com] 
Sent: Monday, October 19, 2015 8:41 AM 
To: Cuddy, Kevin M. 
Cc: james.b.qottstein@gottsteinlaw.com 
Subject: Discovery Meeting 

Hi Kevin, 

Do you want to reschedule our discovery meeting to accommodate 7 l 6's continued deposition of me? 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

Exhibit 1, page 1 of 5 
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James B. Gottstein 

From: 
Sent: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com > 
Sunday, October 18, 2015 11:28 AM 

To: 'Cuddy, Kevin M.' 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE: Discovery Meeting 

· Thanks Kevin. 

I will pl_an .on popping over if that is okay. 

With respect to Rep. Hawker's e-mails, it seems to me that since you are claiming the attorney-client privilege 
applies, that you are obligated to provide documents in his possession, custody or control. Will you agree to 
sueplement your responses to include such documents?) --

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

-----Original Message-----
From: Cuddy, Kevin M. [mailto:kevin.cuddy@stoel.com] 
Sent: Sunday, October 18, 2015 10:46 AM 
To: James B. Gottstein 
Subject: RE: Discovery Meeting 

Jim, 

I'm available at 2 p.m. on Friday. I trust you'll call me then. 

I do not know whether this particular email was part of the several thousand pages that LAA already produced, 
but I do note that it appears to be an email sent to Mike Hawker's personal email account -- not his legislative 
account. LAA does not have possession, custody, or control over legislators' private email accounts (or their) 
private mail, etc.).) 

-Kevin 

From: James B. Gottstein [james.b.gottstein@gottsteinlaw:com] 
Sent: Sunday, October 18, 2015 I 0:35 AM 
Tei: Cuddy, Kevin M. 
Cc: james.b.gottstein@gottsteinlaw.com 
Subject: RE:· Discovery Meeting . 

Hi Kevin, 

Exh.ibit 1, page 2 of 5 
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How about 2:00 pm on Friday? 

I have been going through 716 LLC's e-mail production and there are e-mails that the Legislative Affairs 
Agency (LAA) should have produced too, such as the attached. If I am mistaken and itwas produced by the 
LAA,. I apologize. · ·· · -
Otherwise, please explain/justify. 

James 8. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
-Anchorage, AK 99501 
Tel: (907) 274-7686 Fax: (907) 274-9493 
e-JT!ail: James.8. Gottstein@ GottsteinLaw.Com 

--"--Original Message-----
From: Cuddy, Kevin M. [mailto:kevin.cuddy@stoel.com] 
Sent: Sunday, October 18, 2015 8:13 AM 
To: James 8. Gottstein 
Subject: Re: Discovery Meeting 

Jim, 

Let me know some times that work for you. Wednesday is bad for me, but otherwise I'm pretty flexible. 

On Oct 17, 2015, at 10:08 PM, James 8. Gottstein 
<james.b.gottstein@gottsteinlaw.com<mailto:james.b.gottstein@gottsteinlaw.co 
m>> wrote: 

Hi Kevin, 

I totally forgot about setting a time to meet about discovery when we were together yesterday. 

James 8. Gottstein 
Law Offices of James 8. Gottstein 
406 G Street, Suite ·206 
Anchorage, AK 9950 I 
Tel: (907) 274-7686 Fax: (907) 274-9493 
·e-mail: James.8.·Gottstein@ GottsteinLaw.Com<http://gottsteinlaw.com> 

2 
Exhibit 1, page 3 of 5 
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From: 
Sent: 
Tei: 
Subject: 

FYI, 

Marie Pfeffer 
Thursday, June 20, 2013 10:55 AM 
Mike Hawker (mhawker@gd.net) 
FW: LAA procurement issues 

(The back channel between lawyers.\ 

Mark-Pfeffer 
PFEFFER DEVELOPMENT, LLC 
425 G Street, Suite 210 I Anchorage, Alaska 99501 
p 907 646 4644 I t 907.646.4655 I 

Cell Phone 
BD7 317 5030 

From: John L. Steiner 
Sent: Thursday, June 20, 2013 10:39 AM 
To: Donald W. McClintock; Mark Pfeifer 
Cc: Heidi A. Wyckoff 
Subject: RE: LAA procurement issues 

Don, I just spoke to Mark (before either of us had seen your email) and reviewed.some of the background St!-Jff­
gathered enough to know that the Intent was to extend based on beating the as-is BOV by 10%, but then NOT being 
limited by that standard in the material modification. If the lease can be materially modified, why only In some respects 
and not in others? (That's a rhetorical question.) 

I don't know whether beating a J:!OSt-renovation BOV or BQQraisaf by 10% will Qrove feasible, but I do not believe Rep_,\ 
Q"!i\i!iker want? or exQects to be told that St<!n!'.lard li_mits imRrovements to the building) Getting the full first year 
appropriation done next session should be done in any event. 

I still have some stuff to look through to be prepared to talk to Doug, but will get there shortly. 

Jolin£. Steiner 
Project Dlrcctor mtd C<JUDS.d 

Pfeffer Development, LLC 
Cominudal. IWll .1!3t.ilm .Dt:tlettipt:n 
.J~.5 G Su-eel. Snite 21 <JI Andh.ll"'.!£", "'Jasf:~ 9950 I 
P 9>:17.G4t.A6.i.i 1 r !107.o.iv . .u;ss 
d 907 77fi.-l-306 l c 9oi.~R2.230t.l . ' - ' . . 
This email may contain cbnfidential or attorney-client privileged information and is in any ease confidential, If 
you are riot the intended recipient of this email please notify the sender then delete it permanently. 

From: Donald w. McCllni:ock Cmall!D:dwm@anchortaw.comJ 
Sent: Thursday, June 20, 2013 10:18 AM 

1 

716-001271 
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\1 • • c; 

To: Mark Pfeffer; John L Steiner 
Cc: Heidi A. Wyckoff 
Subject: LAA procuremnt Issues 

·Mark and John, 

I had another call with Doug. He is certainly driving the form of the deal around his view of how the procurement issues 
line up; something we pr()bab.ly should be In line with so long.as it is not overly conservative and costs real money. 

What he wanted to know was whether we would have an appralsal done on the completed loan. I told him typically we 
would have one to support our construction loan so one should be ordered this summer once the plans and finish~, 
hav.e advanced enough. His vision oL083 and .040.ls that the rent should.be 10% below appraisal. Mark is that your 
financial-plan? (You_car:1_1~robably_get the numbers to work out if the lease rate assumes a 10 year term and you canl 
(qual.ifv_for~.y_e_ar_fin.an~irJg or the income approach uses a different caE! rate than what you do for the financing,\ But 
that is the road he Is going down and he really wants both leases done at the same tline, one for the extension and the 
other for the material modification and new lease rate. The new lease would take place effective October 2014 on 
completion and acceptance and we would have some bridging lease until then. 

I have.not given him permission to talk to Mark, just because we want to keep Mark and Hawker only talking to each 
other, but I told.him he should feel free to talk to John directly. · 

During the discussion, he also said his plan B, which is belts and suspenders, Is to have the 36.30 appropriation done· 
next session as well. · 

Call with questions. 

Don 

Donald W. McClintock 
Ashburn & Mason, P.c. 
1227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
www.anchorlaw com 

This transmission Is Intended only ro_r the use of the lndlvldual or entity to which It Is addressed and may contain Information that Is 
prlvlleged and conndentlal. IF me· reader of this message is not the Intended reclplenl, vau are hereby notified that any disclosure, 
distribution or copying of t:hls lrirDrmatlon Is strictly prohibited. 1r you have received this transmission In 'error. plensa notify us 
tmmedlately by return e·mall and .delele t:his message and destroy any printed copies. This communication Is covered by the Elecuonlc 
Communications Privacy Act. 18 U.S.C. 2510-2521. Your cooperation Is appreciated. 

2 

716-001272 
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LAW OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
19071 274·7686 

FACSIMILE 
1907) 274·9493 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA _., . : 
THIRD JUDICIAL DISTRICT, AT ANCHORJXGE <"< : .-

c.· ' ,.-' . .:2~, '? :; (;~-:·' 
-=-J!~ \~ -,_.·;_ .... 1· ... • - ' · .. · ('. ' .. -- . ·" 

. .:..• ,.,_.....:.:.~.--:· .... 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

··\ 
r-'), ·.~.~~~::.~· .. -

·.~~ 
/ . .,. ..,"') 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

CONDITIONAL CIVIL RULE 56(f) REQUEST FOR ADDITIONAL 
TIME TO CONDUCT DISCOVERY REGARDING LEGISLATIVE 
AFFAIRS MOTION FOR SUMMARY JUDGMENT UNDER THE 

LACHES DOCTRINE 

Pursuant to Civil Rule 56(t), should the Court not find the current admissions, 

affidavits and other admissible evidence insufficient to deny the Legislative Affairs 

Motion for Summary Judgment under the Laches Doctrine (Laches Motion), plaintiff 

Alaska Building, Inc., requests a continuance to permit depositions to be taken or other 

discovery to be had or may make such other order as is just. This Request is supported by 

the accompanying Affidavit of Counsel. 

The discovery is expected to primarily be directed at the defense of unclean hands 

to the Laches Motion. In Knaebel v. Heiner, 663 P.2d 551, 554 (Alaska 1983) the 

Supreme Court adopted the following standard for the unclean hands defense: 

The equitable maxim, "He who comes into equity must come with clean 
hands," has been interpreted as meaning that, "since equity tries to enforce 
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good faith in defendants, it no less stringently demands the same good faith 
from plaintiffs." Chaffee, Some Problems of Equity 1 ( 1950). In order to 
successfully raise the defense of "unclean hands," the defendant must show: 
(1) that the plaintiff perpetrated some wrongdoing; and (2) that the wrongful 
act related to the action being litigated. Id. Although " 'equity does not 
demand that its suitors shall have led blameless lives,' as to other matters, it 
does require that they shall have acted fairly and without fraud or deceit as to 
the controversy in issue." 

(emphasis in original, citation omitted). Knaebel is still good law in Alaska. Henrichs v. 

Chugach Alaska Corp., 250 P.3d 531, 540 (Alaska 2011) 

In Alaska Building, Inc.'s view, on the current record, this Court should find neither 

716 LLC nor the Legislative Affairs Agency, through its then Chair, Rep. Mike Hawker, 

acted fairly and without fraud or deceit as to the controversy in issue here. Alaska 

Building, Inc., also believes other admissions and unrebutted evidence mandates denial of 

the Laches Motion. However, in the event the Court finds insufficient evidence on the 

current record to deny the Laches Motion it should grant Alaska Building, Inc.'s Rule 56(f) 

The undersigned hereby certifies that on this 
date he mailed and e-maild a copy hereof, 
and the accompany Affidavit of Counsel and 
proposed Order to Kevin M. Cuddy and 
Jeffrey W. Robinson/Eva R. Gardner. 

Rule 56(/) Request s Page 2 o/2 
001795



LAW OFFICES OF 
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• , .. -­
·- ' ... -

IN THE SUPERIOR COURT FOR THE STATE OF A.LASKA £-':_,;t··>-
1n 1,.. r ~· / 

THIRD JUDICIAL DISTRICT, AT ANCHORX©Ei[C _ l , 
Pr/ I· 3 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
and LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

C:Lr_;;·ii' -;_:,1 f, ~ ,'_ !~I.'._'.·,, •. 2 
!1/: . 

n/--;-;; ·;-;. -::1;:c;-'.;.- . 

AFFIDAVIT OF JAMES B. GOTTSTEIN, ESQ. 

THIRD JUDICIAL DISTRICT ) 
)ss 

ST A TE OF ALASKA ) 

JAMES B. GOTTSTEIN, Esq., being first sworn under oath, hereby deposes and 

states as follows: 

I. Attached hereto is a true and correct copy of the November 24, 2015, 

Memorandum to the Alaska State Legislature Legislative Council (Legislative Council) by 

Senator Gary Stevens, chair of the Legislative Council, titled "Anchorage LIO Office 

Space Report" (LIO Report). 

2. The LIO Report was downloaded from the Alaska Legislatures website at 

http://www.legis.state.ak.us/basis/get_documents.asp?session=29&docid=29009, and is 

still available thereat as of the date hereof. 
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• 
FURTHER YOUR AFFIANT SA YETH NAUGHT. 

DATED this 7th day of December, 2015. . n 
~=--:::>-/t B. Gottstein, Esq. 

SUBSCRIBED AND SWORN TO before me this 7th day of December, 2015. 

~\\\\\llfllll/f//qb 
~ ~ST,q,;·?"~ 
~ ~: ........ ~;::io~ ~ 

~ .. ::..~~ .. ~ cir-~ ::s l"""" ,... ~ 
- : NOTARY: :: --=-<...:~~~----­
~~\PUBLIC} ~ Notary Public in and for Al,ska 
;:::;.n· .:If;;;::; . • • 0 I 
~u~-.;"!'~ 1, 7S1\1 ••• {~~ My Comm1ss1on Expires: c. \ l q 
~~·r;;r;;.\:~~ 
~111111\\\\~ 

Affidavit of James B. Gottstein, Esq. Page 2 of2 
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ALASKA STATE LEGISLATURE 
LEGISLATIVE COUNCIL 

CHAIR: 
Sen. Gary Stevens 

VICE CHAIR: 
R_ep. Bob Herron 

SENATE MEMBERS: 
President Kevin Meyer 
Sen. John Coghill 
Sen. Lyman Hoffman 
Sen. Charlie Huggins 
Sen. Anna MacKinnon 
Sen. Peter Micciche 
Sen. Lesil McGuire - alt 

HOUSE MEMBERS: 
Speaker Mike Chenault 
Rep. Mike Hawker 
Rep. CraigJohnson 
Rep. Sam Kiro 
Rep. Charisse lv1illen 
Rep. Mark Neuman 
Rep. Steve 1l1ompson - air 

COMMITTEE CONTACT: 
Se.ssion/lnterim: 
Store Capitol 429 
Juneau.AK 99801-1182 
(907) 465-4925 

Committee Aide: 
Katrina_ l\fatheny 
(907) 465-4713 

TO: 

FROM: 

DATE: 

SUBJECT: 

MEMORANDUM 

Legislative Council Members 

Senator Gary Stevens, Chair 
Legislative Council 

November 24, 2015 

Anchorage LIO Office Space Report 

At the April 13, 2015 Legislative Council meeting there was general agreement 
that, in the face of enonnous financial problems, the Legislature musl reduce its 
cost of doing business as is being done in all other State agencies and 
departments. Specifically, the Council voted to direct the Chair to analyze 
options 'for legislative office space in Anchorage and report back to the full 
Council for consideration of the following: 

I. Purchasing 716 w: 4th Avenue Building and Land; 
2. ·Request Bonding Costs from Alaska Housing Finance Corporation 

(AHFC) to purchase 716 W. 4th Avenue; and 
3. Evaluate State-Owned Office Space. 

This memo and the attached documents comprise my report to Council. In 
working with the Departments of Revenue and Administration, as well as 
AHFC, the LAA and I have put together an Anchorage Legislative Offices Cost 
Comparison (summary attached). Below are five scenarios that compare annual 
cash outlays over a I 0 year period (2016-2025) not including tenant 
improvement costs: 

1. Continue Current Lease 716 W. 4lh Avenue: $40,320,000; 
2. Purchase 716 W. 4th Ave. funded by AHFC Issuing Fixed-Rate Bonds 

Plus Operating Costs: $48,850,000; 
3. Purchase 716 W. 4th Ave. Issuance ofVl!riable Rate Certificates of 

Participation Plus Operating Costs: $44,614,600; 
4. Cash Purchase of716 W. 4th Ave.: ($37,950,000 plus operating costs) 

$43,200,000; or 
5. Move to State--Owned Space at the Atwood Building: $6,647,760. 

Negotiations have been ongoing over the interim between the managing owner 
of 716 W. 4th Av_e., Mark Pfeffer; his attorney Don McClintock with Ashburn 
& Mason, P.C.; Serena Carlsen, our ou!Side real estate attorney with Stoel 
Rives, LLP; myself imd Council Chair staff Katrina Matheny; as well as, Pam 
Vami, Executive Director and Doug Gardner, Legal Director of the Legislative 
Affairs Agency. 

I am ready to discuss in detail the five different scenarios with the full Council 
and any other interested Members. 

Attachments 

Anchorage LIO Office Space Report 
· Page 1 of 6 
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J 

ANCHORAGE LEGISLATIVE OFFICES COST COMPARISON 

Scenario #1: Continue Current lease at 716 W. 4th Avenue 

Action Required: The Legislature needs to fully fund the Legislature State Facilities Rent Component 
every year for the remainder of the original 10 year lease, which expires on May 31, 2024. For 
comparison purposes, all the scenarios, including this one, are 10 year projections. Costs per square 
foot are based on usable space of 45,371 sq. ft. We have a total of 86 parking spaces. 

Costs to Occupy 716 W. 4th Ave. at Current Lease Terms, Fiscal Years 2016-2025 
.. .. -'. . . 

. Flscal·Year Lease Amount ·Operating Expei\ses Total Annual Cost . , - . 
. '· 

2016 $3,379,656 $652,344 $4,032,000 

2017 $3,379,656 $652,344 $4,032,000 

2018 $3,379,656 $652,344 $4,032,000 

2019 $3,379,656 $652,344 $4,032,000 

2020' $3,379,656 $652,344 $4;032,000 

2021 $3,379,656 $652,344 $4,032,000 

2022 $3,379,656 $652,344 $4,032,000 

2023 $3,379,656 $652,344 $4,032,000 

2024 $3,379,656 $652,344 $4,032,000 

2025 $3,379,656 $652,344 $4,032,000 

Total $33,796,560 $6,S23,440 $40,320,000 

Average Annual Cost $4,032,000 

Total Monthly Costs per Usable Square Foot $7.41 

.. 
Total 10 Year Lease & Operating Expenses $40,320,000 

Tenant Improvement Costs $7,S00,000 

Total Monthly Costs per Usable Sq. Ft. Including Tenant Improvements $8.i8 

Anchorage LIO Office Space Report 
Page 2 of6 001799



e. 

Scenario #2: Purchase 716 W. 4th Avenue Funded by AHFC Issuing Fixed-Rate Bonds 

. Action Required: The Legislature needs to pass a stand-alone bill to enable AHFC to finance the 
purchase of this building. Among the financing options available to the Legislature when it purchases 
or constructs facilities is the issuance of debt in the form of bonds sold to investors. Alaska's current 
credit profile would enable the issuance of bonds with a 10-year maturity at a fixed rate of 
approximately 2.16 percent. Summing all annual expenditures shows total annual costs of 
approximately $4.8 million. This scenario is based on a usable space estimate of 45,371 square feet. A 
building manager position has been factored in this scenario. The .Legislature would own an asset and 
be responsible for all ongoing maintenance and operating costs of this building. We have a total of 86 
parking spaces. 

Cost to Purchase 716 W. 4th Ave. by Issuing Bonds: Average Annual Costs, Fiscal Years 2016-2025 

- - ' 
.. 

'· Fiscal Year· Building Purchase Debt Service Interest Operating Expenses Total Annual Cost 
. 

Cost of Bond Issuance and Administration $850,000 

2016 $3,795,000 $480,000 $525,000 $4,800,000 

2017 $3,795,000 $480,000 $525,000 . $4,800,000 

2018 $3,795,000 $480,000 $525,000 $4,800,000 

2019 $3,795,000 $480,000 $525,000 $4,800,000 

2020 $3,795,000 $480,000 $525,000 $4,800,000 

2021 $3,795,000 $480,000 $525,000 $4,800,000 

2022 $3,795,000 $480,000 $525,000 $4,800,000 

2023 $3,795,000 $480,000 $525,000 $4,800,000 

2024 $3,795,000 $480,000 $525,000 $4,800,000. 

2025 $3,795,000 $480,000 $525,000 $4,800,000 

Total $37,950,000 $4,800,000 $5,250,000 $48,850,000 

Average Annual Cost $4,885,000 

Total Monthly Costs per Usable Square Foot $8.97 

Total to Purchase & Operating Expenses $48,850,000 

Tenant Improvement CostS $7,500,000 

Total Monthly Costs per Usable Sq. Ft. Including Tenant Improvements $10.35 
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Scenario #3: Purchase 716 W. 4th Avenue via Issuance of Variable Rate Certificates of 

Participation 

Action Required: The Legislature would need to pass a stand-alone bill outlining the project, cost, annual 

payment and total payments. With variable rate securities, the interest rate paid on bonds is reset periodically 

for the following week, month, or year. This has the effect of resetting the interest rate every so often on the 

short (lower interest rate) end of the yield curve. As a result, the Legislature would pay only the short term 

interest rate rather than the fixed long-term blended rate and will pay a lower rate at the point of issuance. The 

risk with a variable rate is as interest rates rise, the state's credit quality diminishes, or there is market dislocation 

that results in the interest rate changing from one year to the next. In this era of historically low interest rates, 

it appears reasonable to expect increases in rates over the life of the securities; however, attempting to predict 

the timing or amount of such increases would be purely speculative. As a result, the figures below are shown at 

a flat interest rate of 0.6 percent (the current variable rate available), and is therefore likely the minimum cost 

scenario. A building manager position is factored in this scenario. Costs per square foot are based on usable 

space of 45,371 sq. ft. The Legislature would own an asset and be responsible for all ongoing maintenance and 

operating costs of this building. We have a total of 86 parking spaces. 

Cost to Purchase 716 W. 4th Ave. by Issuing Variable Rate Certificates of Participation: Average 

Annual Costs over Fiscal Years 2016-2025 

Fiscal Year Principal 
Debt Service Operating 

Total Annual Cost 
Interest Expenses 

Approximate Cost of COP Issuance and Administration $265,000 

2016 $3,695,000 $216,615 $525,000 $4,436,615 

2017 $3,715,000 $194,385 $525,000 $4,434,385 

2018 $3,740,000 $172,020 $525,000 $4,437,020 

2019 $3,760,000 $149,520 $525,000 $4,434,520 

2020 $3,785,000 $126,885 $525,000 $4,436,885 

2021 $3,805,000 $104,115 $525,000 $4,434,115 

2022 $3,830,000 $81,210 $525,000 $4,436,210 

2023 $3,850,000 $58,170 $525,000 $4,433,170 

2024 $3,875,000 $34,995 $525,000 $4,434,995 

2025 $3,895,000 $11,685 $525,000 $4,431,685 

Total $37,950,000 $1,149,600 $5,250,000 $44,614,600 

Average Annual Cost $4,461,460 

Total Monthly Costs per Usable Square Foot $8.19 

Total to Purchase & Operating Expenses $44,614,600 

Tenant Improvement Costs $7,500,000 

Total Monthly Costs per Usable Sq. Ft. Including Tenant Improvements $9.57 

Anchorage LIO Office Space Report 
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Scenario #4: Purchase 716 W. 4th Avenue 

Action Required: The Legislature would appropriate in the capital budget $37,950,000 to go toward 
the purchase price of $37,000,000 plus the estimated cost of $950,0000 prepayment penalty of the 
landlord for his loan of $28,000,000. The Legislature would own an asset and be responsible for all 
ongoing maintenance and operating costs of this building. The Legislature would not be reimbursing 
the landlord for property taxes or insurance once we are owners. A building manager position is 
factored in this scenario. We have a total of 86 parking spaces. 

Cost to Purchase 716 W. 4th Ave. through Single Appropriation with Occupancy Costs, Fiscal Years 
2016-2025 

Fiscal Year Building Purchase Operating Expenses Total Annual Cost 

2016 $37,950,000 $525,000 $38,475,000 

2017 $525,000 $525,000 

2018 $525,000 $525,000 

2019 $525,000 $525,000 

2020 $525,000 $525,000 

2021 $525,000 $525,000 

2022 $525,000 $525,000 

2023 $525,000 $525,000 

2024 $525,000 $525,000 

2025 $525,000 $525,000 

Total $37,950,000 $5,250,000 $43,200,000 

Average Annual Cost $4,320,000 

Total Monthly Costs per Usable Square Foot $7.93 

Total To Purchase & Operating Expenses $43,200,000 

Tenant Improvement Costs $7,500,000 

Total Monthly Costs per Usable Sq. Ft. Including Tenant Improvements $9.31 

Anchorage LIO Office Space Report 
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SCENARIO #5: Move to State-Owned Space at the Atwood Building 

Action Required: Non appropriation of the lease with 716 W. 4th Avenue and enter Into a State lease 
with the Department of Administration for the Atwood Building. Of the total of 838 parking spots 
available in the linny Pacillo parking facility, we would be paying for 84 parking spots based on our 
square footage. There are also .80 underground parking spots reserved for Legislators on a first come, 
first served basis at the Atwood Building. There are an additional 266 spots available on a first come, 
first served basis located in Blocks 102 and 79. Figures are based on per sq. ft., per month, costs of 
$1.5375 for office space and of $0.3091 for parking, as quoted by Tanci Mintz, State Leasing and . 
Facilities Manager. At 716 W. 4th Avenue we previously had 811 sq. ft. of basement space. After the 
remodel there Is 10,080 gross sq. ft. and 8,048 usable sq. ft. of basement space that we are not utilizing. 
We will not have basement space at the Atwood Building. We also have extra offices at 716 W. 4th that 
we are not using and will not have at tlie Atwood. 

Prospective Lease of Office Space in the Atwood Building, Fiscal Years 2016-2025 

Fiscal Year 

2016 

2017 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

Total 

.. .. 

Office Lease Parking Total 
30,000 sq. ft. usable space 84 parking spaces 

. 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$553,500 $111,276 $664,776 

$5,535,000 $1,1~2,760 $6,647,760 

Average Annual Cost $664,776 

Total Monthly Costs per Usable Square Foot . $1.85 
. 

Total 10 Vear Lease & Ope-rating Expenses $6,647,760 

Tenant Improvement Cos!S For Atwood Building $3,500,000 ' 

Tenant Improvements Lost From 716 W. 4"' Avenue $7,500,000 

Total Monthly Costs per Usable Sq. Ft. Plus Operating Costs $4.90 

Anchorage LIO Office Space Report 
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LAw OFFICES OF 

}AMES 8. GOTTSTEIN 

408 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274-7686 

FACSIMILE 
!907) 274-9493 

·- j, . 

• •,; .-- 1· ... =- ': 
-' f ; . ~ I • '- -- J ·, ••• "' 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA':;.';_,: i:t~:; - ·. 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE Orr _? .. . 
,,, - -~ ?ft f: 32 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-l5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 

,;~~-t..:;;.: :.:ii,'.L .:u.J~ .· 

) NOTICE OF ADMISSIONS BY 
) LEGISLATIVE AFFAIRS AGENCY 
) 

PLEASE TAKE NOTICE that pursuant to Evidence Rules 80l(d)(2) and 1007, the 

November 24, 2015, Memorandum to the Alaska State Legislature Legislative Council 

(Legislative Council) by Senator Gary Stevens, chair of the Legislative Council, titled 

"Anchorage LIO Office Space Report" (LIO Report) attached to the Affidavit of James B. 

Gottstein Esq., of even date, constitutes an admissions by party-opponent Legislative 

Affairs Agency (LAA), that (a) there is space available in the Atwood Building for the 

Anchorage Legislative Information Office, and (b) the LAA will save $22,672,240 by 

moving to the Atwood Building, including taking into account the $7.5 million spent on 

tenant improvements. These admissions by party-opponent LAA belie contrary assertions 

in its Reply Briefln Support of Motion for Summary Judgment Under the Laches 

Doctrine. 

Dated December 7, 2015. 
es B~ Gottstein, ABA # 7811100 

omey for Plaintiff 
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LAW OFFICES OF 

JAMES B. GorrsTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7886 

FACSIMILE 
1907) 274·9493 

-~ ·. ; :-· -~; ~-~ ~---· . 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA~; {i;: i;';:~r·< 
THIRD JUDICIAL DISTRICT, AT ANCHORA{fi.Q Drr - 7 "' 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTIFICATE OF SERVICE 

I hereby certify that on this date I mailed a copy of: 

l. Notice of Admissions by Legislative Affairs Agency, 

•. ~ Pl! I: 3 ?. 
CLr·r, .. 

·-f\ti,-.,")~J -
.. •.·~- L ... .",_J{.;i~ .. -

2. Affidavit of James B. Gottstein (attaching November 24, 2015, Legislative 
Council Chair's Anchorage LIO Office Space Report), and 

3. this Certificate of Service, to: 

Jeffrey W. Robinson/ 
Eva R. Gardner 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 9950 l 

Dated: December 7, 2015 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 
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LAW OFFICES OF 

JAMES B. GOTISTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
19071 274·7686 

FACSIMILE 
1907• 274·9493 

• • 
IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

VS. ) 

) 
716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY 

) 
Defendants. ) 

Case No. 3AN- I 5-05969CI 

fl ORDER GRANTING 
MOTION FOR PRELIMINARY INJUNCTION 

Upon motion by Plaintiff, Alaska Building, Inc., for a preliminary injunction 

prohibiting Defendant 716 West Fourth Avenue LLC (716 LLC), from disbursing any 

funds received pursuant to that certain contract, dated September 19, 2013, by and between 

defendant Legislative Affairs Agency (LAA) and defendant 716 LLC, titled "Extension of 

Lease and Lease Amendment No. 3" (LIO Lease) except for required debt service and the 

necessary direct operating costs of 7 I 6 LLC pertaining to the LIO Lease, and consideration 

of opposition thereto, it is hereby ORDERED that the Motion is GRANTED. 

IT IS FURTHER ORDERED: 

I. Defendant 716 West Fourth Avenue LLC is prohibited from disbursing 

any funds received under the LIO Lease except for necessary direct operating 

expenses and required debt service, consisting of required interest and principle 
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LAw OFFICES OF 

}AMES B. GOTTSTEIN 

406 G STREET. SUITE zoe 
ANCHORAGE. ALASKA 

99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
C907) 274·9493 

• • 
payments on the existing loan or loans securing the building at 716 West Fourth 

A venue in Anchorage, Alaska. 

2. Defendant 716 West Fourth Avenue LLC is specifically prohibited from 

disbursing any funds received under the LIO Lease to its managers or members, 

including Mark Pfeffer, Robert Acree, Mount Trident, LLC, or any person or entity 

in which Mark Pfeffer, Robert Acree, or Mount Trident, LLC, or any combination 

thereof, have an ownership or beneficial interest. 

Dated --------' 2015. 

Order Granting 
Preliminary Injunction s Page2 
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IN THE SUPERIOR COURT FOR THE STATE'.b'f''At~SKA 
r·"_' - t"':"'"i' '/-j i)'~ t:;: il~· 

THIRD JUDICIAL DISTRIC~ _·.-;''.ANCHORAGE. 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 

-~~~~~~~~~~~~~) 

~ [PROPOSED) ORDER DENYING PLAINTIFF'S MOTION FOR 
PRELIMINARY INJUNCTION 

Having considered the parties' briefing regarding Plaintiffs Motion for 

Preliminary Injunction, the motion is DENIED. 

Alternatively, the Court will schedule oral argument on this motion at a time to 

be scheduled following the conclusion of oral argument addressing 716' s Motion for 

Summary Judgment under the Laches Doctrine, which 716 has joined. 

DATED: ----------
HON. Ekl(RI .1 , :J?McKA Y 

r. ;\ ~\ '---"' 
Su~@Ctiurt Judge 

{ I 0708-101-00297080; 11 Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile KJ U.S. Mail on the (I] day of October 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~~ 
Heidi Wyckoff 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 
Alaska Building, Inc. vs. 716 Wes/ Fourrh Avenue, LLC, et. al. 3AN- I 5-05969Civil 
110108-101-00297080;1: Page 2 of2 
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LAw OFFICES OF 

}AMES 8. GOTISTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274·9493 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

~~1} ORDER GRANTING 
ALASKA BUILDING, INC., MOTION FOR ENLARGEMENT OF 
TIME TO FILE MOTION FOR COSTS AND ATTORNEY'S FEES 

Alaska Building, Inc., has moved under Civil Rule 6(b) for an enlargement of time 

until 10 days after determination of the pending motion for reconsideration to file its 

motion for costs and attorney's fees against defendants 716 West Fourth Avenue LLC 

(716 LLC) and the Legislative Affairs Agency pursuant to Civil Rules 68, 79 and 82 due to 

the pendency of 716 LLC's motion for reconsider. 

Good cause having been shown, it is hereby Ordered the motion is GRANTED. 

Dated --"~""F'-"'-· _ _,_/.....,/
1 
___ ,, 2016. 

I cer lrly lhat on i../ / 1 I J / I,, cl coµy 
of the following was 1Pailei:H f;;irnd' ~;;ipd-deli11ered • d­
to each ol t11e lollowirm a))~l'ir.<;ddresses of e.inu.Jk 
record ~/'Y\.0-J .1tJ~t{'.Jffii{_~ 

~~e~0 ~lJVl<_J~ Cud!dy--
Aclministrntive AsMlstant <JZ.V 001811



.. --- ' .. •.-,. • 
Kevin Cuddy (Alaska Bar #0810062) 
s·roEL RIVES 1.u' 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN THE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff~ 

v 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN-15-05969 CI 

£) 
~I\ ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 

EXTENSION OF TIME TO FILE RESPONSE TO MOTION FOR 
RECONSIDERATION 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's ("LAA") 

Motion for Extension of Time to File Its Response to Motion for Reconsideration, and 

being duly advised in the premises, this Court finds and ORDERS as follows: 

IT IS HEREBY ORDERED that the Defendant's Legislative Affairs Agency's 

Motion for Extension of Time to File Its Response lo Motion for Reconsideration IS 

ORDER GRANTING LAA'S MOTION FOR EXTENSION OF TIME TO FILE RESPONSE TO MOTION FOR 
RECONSIDERATION 
ALASKA BUILDING. INC v. 716 WEST /COURT/-/ AVENUE. LLC el al .. Case No. 3AN-l 5-05969CI 
Page I of2 
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..... 

GRANTED. This extension tolls the Court's deadline for ruling upon the motion for 

reconsideration, as well as all applicable appellate deadlines. See Civil Rule 77(k)( 4 ). 

DATED this // day of_~~""--=-=· .__, 20 16. 

CERTIFICATE OF SERVICE 

Honorable Patrick McKay 
Superior Court Judge 

This certilies that on April 6, 2016, I caused a true and correct copy of the foregoing to be served on: 

James B. Gottstein, Esq. 
Law Offices of .lames 13. Gottstein 
406 G Street. Suite 206 
Anchorage, AK 99501 
(Allorney.fiJr Plainti.f/) 

I certify tliat on i-1 /11 )1 Y a coµy 
ul t11c loltowi11g WilS 11Mitedi' ldxecl/ t 1d11d-detiverad . , 
to c;ict1 ol ll1c lotlowing al the(r addresses ol e1ni:uJ.., c(I 

iecord ~-"' Gctls1~t"\. . . 

~-:'.j Rvbin.strvJK.w--w... Cud~ 
Administr;itive Assistant ./f'>...._ 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Allorneysfor Defendant 716 West Founh Avenue, LLC) 

. ORDER GRANTING LAA'S MOTION FOR EXTENSION OF TIME TO FILE RESPONSE TO MOTION FOR 
RECONSIDERATION 
ALASKA BUILDING. INC v. 716 WEST FOURTH AVENUE. LLC. et al .. Case No. 3AN-l 5-05969CI 

Page 2 of2 
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LAW OFFICES OF 

}AMES 8. GOTTSTEIN 

408 G STREET. SUITE 208 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7886 

FACSIMILE 
4907) 274·9493 

D 

~-l-LE[1 
_:, ;.'1T::: lJF !;l ;\SK!\ 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALA.SKA DI '.i lTY~ I 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ZO!~AP:\ ! l PM I~ 25 

<'i r:o,·t ·1·.-,; ·\I C'-" ·. ,-_. 
\.... ._ '- j\ \ 1 \If ~ I~ •• ·, 

ALASKA BUILDING, INC., an Alaska 
corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 
~'-':i 

ALASKA BUILDING, INC., RESPONSE TO 716 WEST FOURTH 
A VENUE MOTION FOR RECONSIDERATION OF THE COURT'S 
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT RE: 

"NOT EXTENSION" 

Defendant 716 West Fourth Avenue LLC (716) has moved for reconsideration' of 

this Court's March 24, 2016, final appealable declaratory judgment, titled Order on Motion 

for Summary Judgment Re: Lease Is Not an Extension (Declaratory Judgment) and this 

Court has requested responses. Alaska Building, Inc., is pleased to do so. 716 asserts two 

reasons for granting reconsideration: (1) that it was denied due process because the 

Declaratory Judgment did not allow it to further present a factual basis to support a /aches 

defense, and (2) that this Court erred in finding it had jurisdiction to decide whether the 

1 716 does not identify in which way(s) this Court has overlooked, misapplied, failed to 
consider or misconceived a directly controlling principle, or misconceived a material 
question as required by Civil Rule 77(k)(2). 
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LAw OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET. SUITE 208 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274-9493 

• 
LIO Lease complied with AS 36.30.083(a) because it was approved by the Legislature and 

therefore a nonjusticiable political issue. Neither assertion is well taken. 

A. This Court Correctly Held the Laches Defense Unavailable for the 
Declaratory Judgment 

In accordance with Laverty v. Alaska R.R. Corp., 13 P.3d 725, 730 (Alaska 2000), 

this Court held !aches was not available against Alaska Building, Inc.'s request for 

declaratory judgment. Order Denying Motion for Reconsideration Re: Laches, p. 4 ("The 

court does not find that the defense of !aches applies to the request for a declaratory 

judgment."). The Declaratory Judgment explicitly issued only a declaratory judgment, 

stating in footnote 45 that, "Declaratory judgment is the only remaining relief requested in 

ABI's Second Amended Complaint.'' Thus, 716's argument that it is a violation of Due 

Process because it has not been allowed to present its !aches defense is fallacious. It is no 

violation of Due Process to disallow evidence on an unavailable defense. 

Alaska Building, Inc., requested a hearing on further necessary or proper relief 

pursuant to AS 22.10.020(g) should declaratory judgment be granted.2 Alaska Building, 

Inc., contemplated such further relief would include recovery of payments under the LIO 

Lease should it be declared illegal. However, this Court declined Alaska Building, Inc.'s 

invitation for such a hearing. Should this Court decide to reverse itself and conduct a 

hearing on such further necessary or proper relief, then the question would arise as to 

2 Page 9 of February 23, 2016, Reply to: Legislative Affairs Agency's and 716 LLC's 
Oppositions to Plaintiffs' Motion for Partial Summary Judgment (Not Extension). See, 
also, page 9 of November 5, 2015, Opposition to Defendant Legislative Affairs Agency's 
Motion for Summary Judgment Under the Laches Doctrine. 

Response to Motion for Reconsideration Page 2 o/8 
001815



LAW OFFICES OF 

JAMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
19071 274·7686 

FACSIMILE 
1907) 274·9493 

• 
whether a !aches defense applies to such further relief. If so, the defendants would be 

allowed to put on evidence attempting to prove undue harm or prejudice, and Alaska 

Building, Inc., allowed to introduce evidence on unclean hands. 

There is a pretty comprehensive analysis of such further necessary or proper relief 

when a public contract has been judicially determined illegal in the Appendix to 

Earthmovers of Fairbanks, Inc. v. State, Dept. ofTransp., 765 P.2d 1360 (Alaska 1988), 

cited by 716 at footnote 3. Under this analysis, in light of 716 not only being charged with 

knowing the requirements of AS 36.30.083(a), but also actually knowing the LIO Lease 

did not comply, there is a good chance all of the money paid under the illegal lease should 

be returned. 3 At most, 716 would be entitled to retain fair market rent. Contrary to the 

suggestion of 716 in footnote 3, estoppel would not be available to 716. 

However, since the Declaratory Judgment foreclosed any remedy in this action 

beyond declaratory relief there is no prejudice to 716 that would make the lac hes defense 

available. There has been no denial of Due Process by holding !aches unavailable. 

B. The Lease's Non-Compliance With AS 36.30.083(a) Is Justiciable 

Citing AS 36.30.080(c)(l), 716 raises for the first time on reconsideration4 that by 

making the appropriation for the first year's rent, the Legislature approved the LIO Lease. 

In making this argument 716 also asserts for the first time that AS 36.30.850(b )(5) renders 

AS 36.30.083 a nullity. This cannot be so. 

3 See, footnote 6 of Earthmovers Appendix. 
4 This is grounds alone for denying the Motion for reconsideration, Katz v. Murphy, 165 
P.3d 649, 661-662 (Alaska 2007), however Alaska Building, Inc., will address the merits. 

Response to Motion for Reconsideration Page 3 o/8 
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LAW OFFICES OF 

}AMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99!501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274-9493 

• 
(1) The First Year's Rent Appropriation Did Not Constitute Legislative 

Approval 

First, by its very terms AS 36.30.080( c )(I) does not apply to lease extensions under 

AS 36.30.083(a). This Court made the distinction between leases, lease renewals, and 

lease extensions, and the separate statutes pertaining to each in its Declaratory Judgment. 

716 argues that the Legislative Council complied with the notice provision of AS 

36.30.080( c) and therefore the appropriation of the first year's rent constitutes approval of 

the LIO Lease. This is fallacious. AS 36.30.083 provides for a separate and different 

notice than AS 36.30.080(c). Neither AS 36.30.080, nor AS 36.30.083 provide that an 

appropriation of the first year's rent of an extension under AS 36.30.083(a) constitutes 

approval. 

In footnote 17, 716 cites to AS 36.30.850(b )(5) for the proposition that the 

procurement code does not apply to AS 36.30.083 because AS 36.30.083 is not listed as an 

exception to the exception. Or, rather, that AS 36.30.080 "is the operative procurement 

requirement," because AS 36.30.083 is not listed in AS 36.30.850(b)(5). AS 

36.30.850(b)(5) provides in pertinent part: 

(b) This chapter applies to every expenditure of state money by the 
state, acting through an agency, under a contract, except that this chapter 
does not apply to ... 

( 5) acquisitions or disposals of real property or interest in real 
property, except as provided in AS 36.30.080 and 36.30.085; 
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• 
Assuming arguendo that a lease extension is an acquisition of an interest in land, 5 then 

716's argument is that AS 36.30.083 is not part of AS 36.30. This makes no sense. 

Looking at the history of AS 36.30.850(b )(5), one sees that it was enacted in 1986 

SLA Ch. 106, and only included AS 36.30.080. In 1994 SLA Ch. 75, §3, the authority of 

the Legislative Council to exercise control over legislative space to lease or lease-purchase 

or lease-financing was curtailed in AS 24.20.060(5) and made subject to AS 36.30.080(c). 

Section 7, added AS 36.30.085 pertaining to lease-purchases, and Section 8 amended AS 

36.30.850(b)(5) to add AS 36.30.085. However, when AS 36.30.083 was first added 

through 1996 SLA Ch. 137, § 11, a corresponding amendment to AS 36.30.850(b)(5) was 

not made, nor was AS 36.30.850(b)(5) amended when AS 36.30.083 was repealed and 

reenacted to its current provisions through 2004 SLA Ch. 89, § 11.6 

716's analysis means that AS 36.30.083 is read completely out of the statutes 

because the corresponding amendment to AS 36.30.850(b)(5) was not made. This is an 

incorrect way to interpret statutes in Alaska: 

When construing a statute, this court "presume[s] that the legislature 
intended every word, sentence, or provision of a statute to have some 
purpose, force, and effect, and that no words or provisions are superfluous." 
"[A]ll sections of an act are to be construed together so that all have meaning 
and no section conflicts with another." If one statutory "section deals with a 
subject in general terms and another deals with a part of the same subject in a 
more detailed way, the two should be harmonized, if possible; but if there is a 

5 If it is not, then the AS 36.30.850(b)(5) exception to the exception does not apply. 
6 As originally enacted in 1996, AS 36.30.083 made lease extensions subject to procedures 
adopted under AS 36.30.020, but this was deleted when AS 36.30.083(a) was repealed and 
reenacted in 2004 SLA Ch. 89, § 11. 
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• • 
conflict, the specific section will control over the general." "[I]f two statutes 
conflict, then the later in time controls over the earlier." 

Nelson v. Municipality of Anchorage, 267 P.3d 636, 642 (Alaska 2011), footnotes omitted. 

As 36.30.083 is both more specific and later in time. It controls. It has its own specific 

notice requirement, which unlike AS 36.30.080( c )(1) does not provide that appropriation 

of the first year's rent constitutes approval. This Court should not graft it into the statute. 

(2) Whether the Lease Complies with AS 36.30.083 is Justiciable 

716 and the Legislative Affairs Agency both argue that the procurement decision by 

the Legislative Council under its Procurement Procedures is not justiciable, but the 

Legislative Affairs Agency's position is that whether the lease complies with AS 

36.30.083(a) is justiciable. Alaska Building, Inc., did not claim the lease violated the 

Legislative Council's procurement procedures; its position is simply that the Legislative 

Council was required to comply with AS 36.30.083(a), regardless of its procedures. This 

Court agreed with the Legislative Affairs Agency that whether the Legislative Council 

complied with its procedures was nonjusticiable. Alaska Building, Inc., did not agree, but 

did not claim a violation of the Legislative Council's procedures, relying instead on the 

LIO Lease violating AS 36.30.083(a), which is controlling 7 In any event, whether the 

LIO Lease complies with AS 36.30.083(a) is justiciable. 

Malone v. Meekins, 650 P.2d 351 (Alaska 1982), and Abood v. League of Women 

Voters of Alaska, 743 P.2d 333 (Alaska 1987) do not support a claim ofnon-justiciability. 

7 It might be worth noting that AS 36.30.020 does not authorize the Legislative Council to 
adopt procedures pertaining to AS 36.30.083(a). 
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• 
In both cases, the question was the Legislature's procedures. In Malone, the House voted 

to replace its Speaker. The Alaska Supreme Court held that so long as no constitutional 

provision was violated the issue was non-justiciable. In Abood the Alaska Supreme Court 

held it was up to the Legislature to decide if meetings of members to discuss and attempt 

to obtain agreement on the budget had to be open to the public under Alaska's Open 

Meetings Act, AS 44.62.310. The Alaska Supreme Court held it is the Legislature's 

prerogative to make, interpret and enforce its own procedural rules. 

This case is far different. Leasing space has nothing to do with the Legislature's 

procedures. None of the U.S. Supreme Court Baker v. Carr8 elements that must be 

"prominent on the surface," adopted by the Alaska Supreme Court in Malone, favor 

nonjusticiability. These elements are: 

1. Textually demonstrable constitutional commitment of the issue to a 
coordinate political department; 

2. A lack of judicially discoverable and manageable standards for resolving it; 

3. The impossibility of deciding without an initial policy determination of a 
kind clearly for nonjudicial discretion; 

4. The impossibility of a court's undertaking independent resolution without 
expressing lack of the respect due coordinate branches of government; 

5. An unusual need for unquestioning adherence to a political decision already 
made; 

6. The potentiality of embarrassment from multifarious pronouncements by 
various departments on one question. 

8 369 U.S. 186, 217, 82 S.Ct. 691, 710 (US 1962). 
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• 
In order: (1) the Judicial Council's only authority under the Alaska Constitution is 

that granted to it by the Legislature, Alaska Const. Art. II, § 11, (2) this Court had no 

trouble resolving whether the LIO Lease "extends a real property lease" under AS 

36.30.083(a); (3) no initial policy determination by the Court was required-the 

Legislature had already made that initial policy determination, (4) the Legislature did not 

ask the Court to refrain from ruling on whether the lease complied with AS 36.30.083(a), 

(5) there is no need, let alone an unusual need, for unquestioning adherence to a political 

decision already made-this was a procurement decision, not a political decision, and (6) 

there is not the potentiality of the type of embarrassment from multifarious 

pronouncements held applicable by the U.S. Supreme Court.9 

In Baker v. Carr the United States Supreme Court held that election redistricting did 

not rise to the level of a non-justiciable political question. If redistricting for elections 

does not rise to the level of being a non-justiciable political issue certainly neither does 

whether the LIO Lease complies with Alaska's procure 

Dated April 11, 2016. 
'-.1.i:mu:•~ B. Gottstein, ABA # 7811100 

ttomey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed copy hereof to Kevin M. Cuddy and 
Jeffrey W. Robinson/Eva R. Gardner. 

Dated April 11, 2016. 

9 The risk the U.S. Supreme Court referred to was "embarrassment of our government 
abroad, or grave disturbance at home." 369 U.S. at 226. 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP Z0/6 i!P,R -B P1'/ . 

. . 4: 28 
510 L Street, Suite 500 
Anchorage, AK 99501 
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Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD .JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff: 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- I 5-05969 CI 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF MOTION FOR 
EXTENSION OF TIME TO FILE ITS RESPONSE TO MOTION FOR 

RECONSIDERATION 

Pursuant to Civil Rule 77(k)(3), the Court requested that Legislative Affairs 

Agency ("LAA") tile a response to the pending motion for reconsideration with respect 

to the legality of the lease for the Legislative Information Office building (the "LIO"). 

That response would ordinarily be due by April 11. In light of recent events, including a 

LAA ·s REPLY RE EXTENSION TO FILE RESPONSE TO MOTION FOR RECONSIDERATION 
ALASKA lJUILDINCi. INC v. 716 WEST FOURTH AVENUE. LLC. e1 al .. Case No. 3AN-l 5-05969CI 
Page I of 5 
86281572.1 0081622-00003 001822
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contingent offer to purchase the LIO, LAA requested a three-week extension of time to 

tile its response. Plaintiff opposes that request, but none of its arguments has merit. The 

extension should be granted. 

Since LAA prepared its motion, it has been publicly reported that defendant 716 

West Fourth Avenue, LLC ("716") has conditionally agreed to sell the LIO pursuant to 

the contingent offer. 1 While Plaintiff complains that LAA improperly speculated that 

some decisions regarding the potential purchase of the LIO by April 17, 2016, 
2 

at least 

one of the key decisions was apparently made in the past few days. More decision are 

anticipated soon. 

In an effort to avoid potentially wasting the Court's (and the parties') time and 

effort, LAA asked for additional time before further briefing was required. Plain ti ff 

opposes that request for a series reasons, each of which is addressed in order. 

First, Pia inti ff asserts that it is extremely unlikely that a decision to purchase the 

LIO will be made by April I 7. 3 This may or may not be true, but it is likely that the 

parties will know whether or not the proposed purchase is viable by then. As Plaintiff 

1 http://www. k tuu. com/news/news/senator-owners-agree-to-se I 1-anc horage-o ffice­
bu i Id in g-to-leg is lat ure- for-325-m i I I ion/38884660 (last visited Apr. 7, 2016). 

2 Alaska Building, Inc., Opposition to Legislative Affairs Agency's Motion for 
Extension of Time to File Its Response to Motion for Reconsideration at I (filed Apr. 7, 
20 I 6) ("Opp."). 

3 See id at 1-2. 

LAA'S REPLY RE EXTENSION TO FILE RESPONSE TO MOTION FOR RECONSIDERATION 
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concedes, the Legislature may decide not to purchase the LIO by April 17.4 Or the 

Legislature may support the purchase and send it to the governor for a decision. If the 

purchase remains viable, a further extension may be warranted. But the parties can cross 

that bridge if and when we get there. For now, for the sake of judicial economy, it makes 

sense to grant a short extension so that the parties understand the lay of the land before 

expending additional resources on litigating these issues. 

Second, Plaintiff claims that LAA's request for an extension 1s somehow 

inconsistent with its earlier request for a prompt ruling on the legality of the lease.5 Not 

true. The Court did issue a ruling on its interpretation of AS 36.30.083, and this decision 

I 

helped facilitate budgeting and other decisions that had to be made by the Legislature. 

LAA' s requested extension seeks to give the parties' sufficient breathing room to 

determine whether the purchase will go forward (which will shape the scope of their 

relationship prospectively). There is no added uncertainty here. 

Third, Plaintiff asserts that 716's motion must be resolved no matter what happens 

and therefore no extension is warranted. 6 That may. or may not be true. It remains 

possible that 716 could withdraw its motion in connection with the sale of the LIO, 

4 See id. at 2 n.1. 
5 S "d t? ee 1 .a -· 
6 See id. at 2-3. 

LAA'S REPLY RE EXTENSION TO FILE RESPONSE TO MOTION FOR RECONSIDERATION 
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thereby mooting the issue. 7 Even if the motion is not mooted, however, there is no 

urgency to resolving this motion for reconsideration right now. In particular, Plaintiff 

does not even attempt to argue that there is some urgency that requires the motion to be 

addressed immediately. Plaintiff identities no prejudice it may suffer as a result of a 

three-week extension - or an extension of any duration at all. Plaintiff simply claims that 

the Court will ultimately need to rule on the motion for reconsideration and therefore the 

motion for an extension of time should be denied. LAA submits that a short 

postponement of time will not prejudice any party and may give greater clarity to the 

scope of, and possibly need for, any future litigation. 

LAA respectfully requests that its motion for an extension of time to respond to 

7 I 6's motion for reconsideration be granted. 

DATED: April 8, 2016 
STOEL RIVES LU' 

By:___,~'-"--=----"=---CL....:i...?--'-+-=-~~~~ 
KEVIN CUDDY 
(Alaska Bar #0810 62) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

7 This decision rests, of course, with 716. LAA does not presume to know how 
716 will proceed in this litigation. 
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CERTIFICATE OF SERVICE 

This certifies that on April 8, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Allorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Allorneys for Defendant 716 West Fourth Avenue. LLC) 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969Cl 

~~ORDER DENYING 
LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR . 
EXTENSION OF TIME TO FILE ITS RESPONSE TO 

MOTION FOR RECONSIDERATION 

Upon due consideration o.f defendant Legislative Affairs Agency's Motion for 

Extension of Time to File Its Response to Motion for Reconsideration (Extension Motion) 

l> 
;g and plaintiff Alaska Building, Inc.'s opposition thereto, it is hereby ORDERED the motion 
I 

LAW OFFICES OF 

}AMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
1907) 274·7686 

FACSIMILE 
1907) 274·9493 

is DENIED. 

Dated _______ , 2016. 

Hon. Palrick J. McKay 
Judge of the Superior Court 
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IN THE SUPERIOR couRT FOR THE STATE oF AD'A'.si£A.1~:ri~1~?· 

THIRD JUDICIAL DISTRICT, AT ANCHO%GE -
tU1GAPR-7 PM 1=26 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

El "r': 
.~') ,::--.. ,,-,,-) .-.--:-:-=-::----­
'' ' .. : './_/·:,'~ corporation, 

Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN-15-05969CI 
1'} 

~IA ALASKA BUILDING, INC., OPPOSITION TO LEGISLATIVE 
AFFAIRS AGENCY'S MOTION FOR EXTENSION OF TIME TO 
FILE ITS RESPONSE TO MOTION FOR RECONSIDERATION 

Plaintiff, Alaska Building, Inc. opposes the Legislative Affairs Agency's Motion for 

Extension of Time to File Its Response to Motion for Reconsideration (Extension Motion). 

As grounds for the extension, the Legislative Affairs Agency speculates that at least 

some decisions regarding whether the State will purchase the Anchorage Legislative 

Information Office Building (LIO Building) will be made by the scheduled end of the 

current legislative session on April 17, 2016. However, it is extremely unlikely that a 

decision to purchase the LIO Building will be made by such time. Unless the governor 

announces his intention to sign or veto a legislative decision to purchase the LIO Building 

before then, even if the Legislature passes a bill to purchase the LIO Building, no decision 
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will be made until the governor decides what he will do. 1 It is respectfully suggested that 

this litigation should not be delayed by speculation as to future events, which as set forth 

below do not change the necessity for resolution of the Motion for Reconsideration. 

In its Extension Motion the Legislative Affairs Agency is taking a position contrary 

to one it took just two months ago. At page 2 of the Legislative Affairs Agency's 

Opposition to Plaintiffs Motion for Partial Summary Judgment (Not Extension), dated 

February 3, 2016, the Legislative Affairs Agency asked this Court to provide a ruling on 

the potentially dispositive legal issue of the proper interpretation of AS 36.30.083(a) as 

soon as practicable because of the impact on budgeting and other decisions that will be 

made this legislative session by the Alaska Legislature. Now, in its Extension Motion, the 

Legislative Affairs Agency reverses course and requests that the Legislature and Governor 

act with such uncertainty.2 

Even ifthe Legislature decides to purchase the LIO Building and the governor goes 

along, the Motion for Reconsideration needs to be resolved. In fact, whatever the 

Legislature and governor do, the Motion for Reconsideration has to be resolved. That the 

scope of this litigation may be impacted by legislative and gubernatorial action is 

irrelevant. The status of the Declaratory Judgment is in limbo. No change in the scope of 

this litigation due to legislative and gubernatorial action can resolve that. The Motion for 

1 Of course, the Legislature very well might decide to not purchase the LIO Building by 
the scheduled end of the regular session. 
2 Of course, this Court's March 24, 2016, Order on Motion for Summary Judgment Re: 
Lease Is Not an Extension (Declaratory Judgment) would be subject to appeal and there is 
unavoidable uncertainty in at least that respect. 

Opposition to Legislative Affairs Motion 
for Reconsideration Response Extension Page 2of3 
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Reconsideration, and therefore the status of the Declaratory Judgment, can only be decided 

by: 

(a) action by this Court, 

(b) inaction by this Court for the time period specified in Civil Rule 77(k)(4), or 

(c) withdrawal of the Motion for Reconsideration by 716. 

The latter seems highly unlikely. 

This Court's request for responses under Civil Rule 77(k)(3) is a courtesy to the 

non-moving parties and this Court need not accommodate an extension request when the 

stated ground are so feeble. This opposition is being e-mailed to the Legislative Affairs 

Agency as well as mailed, so it will have plenty of time to file its response within the time 

requested by the Court if it should so choose. 

Alaska Building, Inc., respectfully suggests the Legislative Affairs Agency's 

Extension Motion be DENIED. 

Dated April 7, 2016. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 
date he mailed a copy hereof and 
accompanying proposed Order to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. 
Gardner and e-mailed a copy to Kevin M 
Cuddy. 

:::~?-;=> 
/ 

Opposition to Legislative A.flairs Motion 
for Reconsideration Response Extension Page 3 o/3 
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510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
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Allorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

°' "' °' - ALASKA BUILDING, INC., an Alaskan 
~ 1-.!. 
< !::; corporation, 

Plainti rt: 
v 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- I 5-05969 Cl 

v;1J 
~' 'LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR EXTENSION OF TIME 

TO FILE ITS RESPONSE TO MOTION FOR RECONSIDERATION 

On March 30, 2016, defendant 716 West Fourth Avenue, LLC ("716") filed a 

motion for reconsideration of this Court's summary judgment order concerning the lease 

for the Legislative Information Office building ("LIO") in Anchorage. On March 31, 

2016, the Court issued an order requesting that the other parties respond lo that motion on 

or before April 11, 2016. Later that day in a meeting that had been previously scheduled, 

LAA"S MOTION FOR EXTENSION TO PILE RESPONSE TO MOTION FOR RECONSIDERATION 
ALASKA !3U!UJINCi. INC. v. 716 WEST FOURTH AVENUE. LLC. et al .. Case No. 3AN- I 5-05969CI 
Page I of 3 
86244082.2 0081622-00003 

·' 
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the Legislative Council voted to make an offer for the State to purchas;~;ih~ LIO, subject 
·~ -

to certain conditions including budgetary appropriations and approval of the Legislature. 

The legislative session is set to conclude on April 17, 2016, and it is expected that at least 

some decisions will be made concerning any potential purchase by then, though 

finalization of any transaction could take longer. If the State purchases the LIO, it would 

impact the scope of this proceeding. 

In light of this intervening event, the Legislative Affairs Agency ("LAA") 

respectfully requests a three-week extension of time in which to tile its response to 716's 

motion for reconsideration. This should give the parties and the Court additional clarity 

about the direction of this proceeding. No party will be prejudiced by this extension of 

time. LAA 's response, currently due on April 11, 2016, would now become due on or 

before May I. 2016. This extension would also toll the Court's deadline for ruling upon 

the motion for reconsideration, as well as applicable appellate deadlines. See Civil Rule 

77(k)(4). 

Counsel for LAA has communicated with counsel for Plaintiff and 716. 716 does 

not oppose the requested extension of time. Plaintiff may oppose the request, but 

pursuant to this Court's order has no ability to file any response to LAA's brief. 

LAA'S MOTION FOR EXTENSION TO FILE RESPONSE TO MOTION FOR RECONSIDERATION 
A LASKA BUILDING. INC. v. 716 WEST FOURTH A VENUE. LLC. el al.. Case No. 3AN- I 5-05969CI 
Page 2 of 3 
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DATED: April 6, 2016 

CERTIFICATE OF SERVICE 

•• 
STOEL RIVES LLP 

B y:_'t...-1<-Ll<'--'.---"""_;_~~....J,L.----
KEVIN CUD DY 

. (Alaska Bar #081006 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

This certifies that on April 6, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Allorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Allorneys for Defen ant 716 We ·t Fourth Avenue, LLC) 
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.: • .:..iT OF i•U.1.SK.:, 

THIRD OISTl~lCi 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

2016 ftPR -4 PM I: 13 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., 
Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 

CLE i<K F<l 1\ '... C OUi"(I '.:~ 

) Case No.: 3AN-l 5-05969 CI 
) 

~~~~~~~~~~~~~~~~ 

716 WEST FOURTH A VENUE, LLC'S NON-OPPOSITION TO ALASKA BUILDING, 
INC. 'S MOTION AND MEMORANDUM FOR ENLARGEMENT OF TIME TO FILE 

MOTION FOR COSTS AND ATTORNEY'S FEES 

Defendant, 716 West Fourth Avenue, LLC, by and through counsel, Ashburn & 

Mason, P.C., hereby non-opposes Alaska Building, Inc.'s Motion and Memorandum for 

Enlargement of Time to File Motion for Costs and Attorney's Fees. 

DATED: 

{I 0708-101-00326917; I} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:~itJJL_ ...... -
Jeffrey/w-. Robinson 
Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically 0 messenger 
0 facsimile [}tJ U.S. Mail on the 4i1" day of April, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

NON OPPOSITION TO ALASKA BUILDING, INC.'S MOTION FOR COSTS AND ATTORNEY'S FEES 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969CI 
(10708-101-00326917;1) 

9 9 
Page 2 qf2· · 
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LAw OFFICES OF 

}AMES 8. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEf>HONE 
(907) 274-7686 

FACSIMILE 
C9071 274·9493 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

ALASKA BUILDING, INC., MOTION AND MEMORANDUM FOR 
ENLARGEMENT OF TIME TO FILE MOTION FOR COSTS AND 

ATTORNEY'S FEES 

Pursuant to Civil Rule 6(b) plaintiff, Alaska Building, Inc., moves for an 

enlargement of time until IO days after determination of the pending motion for 

reconsideration to file its motion for costs and attorney's fees against defendants 716 West 

Fourth A venue LLC (716 LLC) and the Legislative Affairs Agency pursuant to Civil Rules 

68, 79 and 82. 

On March 24, 2016, this Court issued its Order on Motion for Summary Judgment 

Re: Lease is Not an Extension (Order) as the final appealable order, a declaratory 

judgment that the September 9, 2013 agreement to renovate and expand the existing 

Legislative Information Office is illegal and invalid under AS 36.30.083(a) because it did 

not extend a real property lease. Under Civil Rules 79 and 82, Alaska Building, Inc., has 

ten days from the distribution of the Order to file its motion for costs and attorney's fees. 
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LAW OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7886 

FACSIMILE 
(907) 274-9493 

However, on March 30, 2016, defendant 716 West Fourth Avenue LLC filed a motion for 

reconsideration and on March 31, 2016, this Court requested Alaska Building, Inc., and 

defendant Legislative Affairs Agency to file responses on or before April 11, 2016. 

In Worland v. Worland, 193 P.3d 735, 742 (Alaska 2008) the Supreme Court 

indicated the proper procedure when a motion for reconsideration is pending is to file a 

motion for enlargement of time to file a motion for attorney's fees under Civil Rule 82. 

The requested enlargement of time is justified because, at a minimum, additional 

attorney's fees will be incurred responding to the motion for reconsideration. In addition, 

it is possible that reconsideration will be granted and some modification of the Order 

vitiating the triggering of the time to file a motion for attorney's fees will be made. 

Dated March31,2016. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 
date he mailed a copy hereof along with the 
accompanying proposed order to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. 
Gardner. 

Motion for Enlargement of Time to 
File Motion for Costs & Attorney's Fees s Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: JAN-15-05969 CI 
) 
) 
) 

~~~~~~~~~~~~~~~) 
~ IA.c> 

!PROPOSED! ORDER DENYING ALASKA BUILDING, INC.'S MOTION AND 
MEMORANDUM TO SHOW CAUSE WHY 716 WEST FOURTH A VENUE 

LLC SHOULD NOT BE HELD IN CONTEMPT 

The Alaska Building, Inc.'s Motion and Memorandum to Show Cause Why 716 

West Fourth Avenue, LLC Should Not be Held In Contempt is hereby DENIED. 716 

shall produce the remaining RFP 1 documents under seal for inspection by the court 

within 24 hours of the entry of this order. If the court determines the documents are 

relevant to the remaining causes of action, the court shall distribute the documents to 

ABI under the protective order previously drafted by 716 1 and subject to all its terms, 

including an absolute limitation on publication. 

DATED: 

~~ 
~~ 
~ 

HON. PATRICK J. McKAY 
Superior Court Judge 

1 [Proposed] Order Granting 716's Motion for Protective Order, received by the court on 
February 17, 2016. 

{I 0708-101-00318757;1) Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [!a'U.S. Mail on the Ol3 day of February 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:_~ .......... '. .'-=----::........:... -~~'-"--­
Heidi Wyckoff 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION TO SHOW CAUSE 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{ 10708-101--00318757;1} Page 2 of2 
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LAW OFFICES Of 

JAMES B. GorrSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274-9493 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 

ORDER TO SHOW CAUSE WHY DEFENDANT 716 
WEST FOURTH A VENUE LLC SHOULD NOT BE 

HELD IN CONTEMPT 

TO: MANAGER OF DEFENDANT 716 
WEST FOURTH AVENUE LLC 

Upon the showing of plaintiff Alaska Building, Inc., you are hereby ORDERED to 

appear on _________ , 2016, at ___ .m., in Courtroom 301 of the 

Nesbett Courthouse, 825 West 4th Avenue, Anchorage, Alaska to give any legal reason 

why this Court should not find you guilty of contempt, and order any appropriate sanctions 

for your willful failure to obey this Court's January 13, 2016, Order Regarding Alaska 

Building Inc's Motion to Compel requi~ing you to produce all loan applications and other 

documents relating to financing the New LIO Building. .. -~ 

Dated , 2016. ~lf:Jf§J 
PATRICKJ. McKAY, 
SUPERIOR COURT JUDGE 

001840
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE. 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
VS. ) 

) Case No.: 3AN- l 5-05969 Civil 
716 WEST FOURTH AVENUE LLC and,) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 

~~~~~~~~~~~~~~) 

!PROPOSED] ORDER GRANTIN~ ~?6'S MOTION FOR PROTECTIVE 
ORDER 

This Court, having reviewed 716 West Fourth Avenue LLC's Motion for 

Protective Order, and any opposition thereto, enters the following Protective Order: 

PROTECTIVE ORDER 

1. This Protective Order applies to all material ("Additional Discovery") to 

be produced by 716 West Fourth Avenue LLC ("716") pursuant to the Court's Order 

Regarding ABI's Motion to Compel, dated January 13, 2016 . 

2. The Additional Discovery may be used by ABI only to further Alaska 

Building Inc. 's ("ABI") pursuit of its claims or defenses in this litigation. Additional 

Discovery shall not be used for any other purpose. 

3. Copies of any Additional Discovery, unless otherwise ordered by the 

Superior Court for good cause shown, may not be produced for inspection or copying 

{ 10708·101--00314513;2) Page I of4 
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by, nor may its contents be disclosed to, anyone-other than ABI's own employees, 

agents, or representatives, including legal counsel retained for purposes of prosecuting 

or defending the above-captioned litigation-without the consent of 716. This 

prohibition on disclosing Additional Discovery includes a prohibition on publishing 

Additional Discovery online or in any other public manner. 

4. If ABI desires to attach Additional Discovery to any filing with the 

Superior Court, it shall make its filing (including exhibits) under seal, unless 716 has 

previously agreed that the filing may be made publicly. The Superior Court may at its 

discretion, after allowing a reasonable time for 716 to object, order any such filing to be 

made part of the public file. 

5. This Protective Order shall survive and continue in force after termination 

of the above-captioned litigation, whether by trial, appeal, settlement, or otherwise. 

6. The Court's Discovery Order, dated 1/15/16, remains in effect. 

Accordingly, financial documents of716 "may not be published without court order." 

7. 716 may raise any alleged violation of this Protective Order by motion 

before the Court. If the Court finds that a violation has occurred, it shall issue 

appropriate injunctive relief and award 716 its costs and reasonable attorney's fees 

incurred in bringing the violation to the court's attention. The Superior Court may also 

award compensatory damages for the violation. 

[PROPOSED] ORDER GRANTING 7 I 6'S MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. JAN-15-05969 

[ 10708-101-00314513;2) 
Page2 of4 
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8. 716 is not required in any way to tum over any "personal financial 

statements" or any information relating to 716's finances as may be contained in loan 

documents unless determined by the court after, in camera review, that this material is 

relevant to the instant cause of action. 

DATED this_ day of _____ , 2016. 

HON. PATRICK J. MCKAY 
Superior Court Judge 

(PROPOSED] ORDER GRANTING 716'S MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. JAN-15-05969 

{ I0708-I OI-003 I45 I 3;2} 
Page 3 of 4. 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the 17th day ofFebruary 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

(PROPOSED] ORDER GRANTING 716'S MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. JAN-15-05969 

(I 0708-101--00314513;2) 
Page 4 of4 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
VS. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH AVENUE LLC and,) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 
) 

~~~~~~~~~~~~~~( 

IPROPOSEDJ ORDER ON ALASKA BUILDING, INC.'S REQUEST FOR IN 
CAMERA REVIEW 

This Court, having reviewed Alaska Building, Inc. 's ("ABI") Request for In 

Camera Review and 716 West Fourth Avenue LLC's ("716") response thereto, orders 

the following: 

I. Within seven (7) days of the date of this Order, 716 shall provide its operating 

agreement, including material amendments, to the Court for in camera review. 

2. If the Court determines that the operating agreement should be produced to 

ABI, it will allow 716 an opportunity to seek a protective order in advance of the · 

production. 

(I 0708-101--00314826;1) Page I ·of 3 
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DATED this_ day of _____ , 2015. 

HON. PATRICK J. MCKAY 

Superior Court Judge 

(PROPOSED] ORDER RE RESPONSE TO ALASKA BUILDING, INC'S REQUEST FOR IN 

CAMERA REVIEW 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969 

Page 2 of3 
( 10708-101--00314826;1} 
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CERTIFICATE OF SERVICE 

I certify that a copy of the fore~oing was served D electronically D messenger D 
facsimile 11a'U.S. Mail on the Uo day of February 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~-~ 
Heidi Wyckoff 

[PROPOSED] ORDER RE RESPONSE TO ALASKA BUILDING, INC'S REQUEST FOR lN 

CAMERA REVIEW 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- I 5-05969 

Page 3 of3. 
{ I 0708-101--00314826; I } 
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• 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~·) 

CERTIFICATE OF SERVICE OF MOTION FOR RECONSIDERATION OF 
THE COURT'S ORDER GRANTING MOTION FOR SUMMARY JUDGMENT 

RE: "NOT AN EXTENSION" 

I certify that a copy of 716 West Fourth Avenue, LLC's Motion for 

Reconsideration Of The Court's Order Granting Motion for Summary Judgment Re: 

"Not An Extension" and (Proposed] Order Granting Motion for Reconsideration was 

served D electronically D messenger D facsimile ~ U.S. Mail on the ~ day of 

March 2016, on: 

( I 0708-10 i -00326294; I ) Page I of2 
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• 
James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 
W.11 ·A: I • \\1 .vO odlr 

By:_\-'--~---~---=-----
Heidi Wyckoff 

CERTIFICATE OF SERVICE 

Alaska Building. Inc. vs. 716 Wes/ Fourlh Avenue, llC, et. al. 3AN-15-05969 

I 101os-101-00326294;1 l 
Page 2 of2 
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ALASKA BUILDING, INC., 
Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 
~~~~~~~~~~~~~~~~~-

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-l 5-05969 CI 
) 

MOTION FOR RECONSIDERATION OF THE COURT'S ORDER GRANTING 
MOTION FOR SUMMARY JUDGMENT RE: "NOT EXTENSION" 

Under Civil Rule 77(k)(l)(i) and (iii), 1 Defendant 716 West Fourth Avenue LLC 

("716") respectfully moves the Court to reconsider its March 24, 2016 Order granting final 

relief. The Order raises serious due process and jurisdictional concerns that require resolution. 

First, the Order deprives 716 of its due process right to be heard on the issue decided 

~d present a defense.2 Entering a final order invalidating the lease, based solely on a record 

addressing the procurement process, exceeds the scope of the issues presented to the Court to 

date. Moreover, deciding the case on its merits, without allowing 716 to be heard on its )aches 

defense, violates 7 I 6's right to make a defense and conflicts with the Court's prior ruling. 

Second, the Order overlooks that the Legislature approved the lease extension under 

statutes that specifically commit approval of leases to that branch of government. When ruling 

that it had jurisdiction to review the Lease Extension's compliance with AS 36.30.083(a), the 

Court failed to consider AS 36.30.020's mandate that leases be analyzed in light of AS 

36.30.080(c)-(e). The Legislature's actual appropriation of rent under these statutes served as a 

1 Civil Rule 77(k)(l)(i) and (iii) (a party may seek reconsideration if "[t]he court has 
overlooked, misapplied or failed to consider a statute, decision or principle directly controlling" or 
"misconceived a material question in the case[.]"). 

2 716 raised this argument in its Opposition to ABl's Motion, but the Court did not address it in 
the recent Order. See 7 I 6's Opp. to Pl. 's Mot. for Partial S.J. (Not Extension) at 16-17. 

{ 10708-101-00325175; 13) Page I of5 
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legislative act of law, and is an independent basis for the validity of the Lease Extension. 

Additionally, the Legislature's approval of the lease renders any question over its validity a 

nonjusticiable political question outside the Court's subject matter jurisdiction. 

I. Due process requires further proceedings before a final order. 

Significant due process issues arise from the Court's entry of a final order. The Court's 

ruling "that the lease is invalid" resolves an issue that was beyond the scope of the question 

before it. The issue presented to the Court was whether the lease was in compliance with the 

procurement laws. The Court's finding that the procurement process was flawed does not 

automatically invalidate the lease, which was entered into with apparent authority and which 

engendered tens of millions of dollars of reliance by both 716 and LAA. This is a complex and 

factual issue that requires further development of the record as a matter of due process.3 

In addition, the Court's decision to enter final relief on the merits now, before 716 has 

had an opportunity to present evidence on its (aches defense, fundamentally infringes 716's 

right to due process.4 It was also in conflict with the Court's prior ruling, which expressly 

reserved the !aches defense for trial. 5 

The Court's January Laches Order held that "[u]nder the umque findings m this 

3 It bears noting that even a final judgment in this action does not end the relationship between 
716 and the LAA. Earthmovers of Fairbanks, Inc. v. State, Department of Transportation, 765 P.2d 
1360 (Alaska 1988), confirms that in the event of nonperformance, 716 will have an estoppel claim 
based on its reliance on the State's assurances regarding the Lease Extension's legality. 

4 
Smithart v. State, 988 P.2d 583, 586 (Alaska 1999) ("[A] defendant's right to present a defense 

is a fundamental element of due process."); cf Alaska Const. Art. 1 § 7 ("No person shall be deprived of 
life, liberty, or property, without due process of law."). 

5 Laches bars a suit if the defendant shows ( 1) that the plaintiff unreasonably delayed in 
bringing the action, and (2) the unreasonable delay has caused undue harm or prejudice to the defendant. 
See City & Borough of Juneau v. Breck, 706 P.2d 313, 3 15 (Alaska 1985). When raising the defense of 
!aches, prejudice is measured where "money or valuable services will be wasted as a result of the 
unreasonable delay[.]" See Bibo v. Jeffrey's Restaurant, 770 P.2d 290, 293 (Alaska 1989). 

MOTION FOR RECONSIDERATION: ORDER ON MOTION FOR SUMMARY JUDGMENT ("NOT EXTENSION") 

Alaska Building, Inc. ~s. 716 West Fourth Avenue, LLC, el. al. 3AN-15-05969CI Page 2 of 5 
( 10708· I 01-00325175; 13} 
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litigation, the court does find that the defense oflaches is available to this lawsuit."6 The Court 

also found that ABl's financial gains, combined with the seventeen months ABI waited to file 

suit, constituted "unreasonable" delay. 78 However, the Court went on to hold that it would be 

premature to rule on the defense, as the final criterion-prejudice-involved genuine issues of 

material fact.9 The Court expressly stated that "[t]his decision is not to be construed as a 

finding that the defense oflaches is unavailable to the defendants at trial." 10 

Laches acts as a defense to suit, separate and apart from the merits of the plaintiffs 

underlying claims. 11 Entering final relief against 716, before hearing its defense, violates 716's 

due process right to establish the prejudice it suffered from ABl's unreasonable delay. 

II. The Court lacks subject-matter jurisdiction to invalidate the lease. 

This Court acknowledged the Legislative Council's authority under AS 36.30.020 to 

adapt its procurement procedures to meet the special needs of the legislative branch as 

determined by the Legislative Council 12 and concluded that the procurement findings made by 

6 See Laches Order, Jan. 7, 2016, at 4. 
7 Id. at 6. 

8 Id. 

9 Id. at 9. 
10 Id. at 9. The Court's subsequent order denying reconsideration, dated January 22, 2016, 

appeared to hold that )aches defense is inapplicable to a request for pure declaratory judgment. Although 
the Court characterized its recent decision invalidating the lease as a "declaratory judgment," Order at 
17, the ruling is widely being perceived as effectively terminating the lease. This appears to be the result 
contemplated in the Court's original Laches Order, which discussed the potential fallout from such a 
ruling. See Laches Order at 9 (outlining two scenarios that could result from a ruling that the lease is 
illegal, both of which assume termination of the lease obligations). 

11 Conti v. Bd. of Civil Serv. Commissioners, 461 P.2d 617, 623-24 (Cal. 1969) (in bank) 
("laches constitutes an affirmative defense which does not reach to the merits of the cause"); Johnson v. 
City of Loma Linda, 5 P.3d 874, 884 (Cal. 2000) ("The defense of )aches has nothing to do with the 
merits of the cause against which it is asserted."); Danjaq LLC v. Sony Corp., 263 F.3d 942 (9'h Cir. 
200 I) (affirming trial court's bifurcation of proceedings to hear ]aches in advance of merits, and 
dismissal of claim for )aches). 

12 Order at 3. 
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the Legislative Council were not a justiciable issue. 13 The Court further acknowledged that the 

procedures "must be consistent with the provisions of AS 36.30.080(c)-(e) and AS 

36.30.170(b) [sic]." 14 Although the Court cited the AS 36.30.080 provisions, it failed to 

actually analyze or apply this statute, as it was required to do. But the Legislature's approval of 

the lease extension in accord with AS 36.30.080(c) explicitly places ABI's challenge to the 

validity of the lease outside of the Court's jurisdiction, regardless of its findings under AS 

36.30.083. 

AS 36.30.080(c) provides that a lease may be entered into by the Legislative Council if 

two things happen: (i) the Legislative Council provides notice to the Legislature of any leases 

in which the annual rent payment exceeds $2,500,000; and (ii) the lease is "approved by the 

legislature by law." A lease is approved by the legislature "by law" if the Legislature 

appropriates "rent payable during the initial period of the lease."15 Both of these requirements 

happened here. 16 Further, the Legislature's subsequent approval of the Lease Extension means 

that its validity is necessarily non-justiciable, regardless of this Court's finding of defects in the 

application of AS 36.30.083 prior to that approval by the Legislature. 17 

The presence of a political question deprives a court of subject matter jurisdiction. 18 

13 Id. at 11 n.30. 
14 Id. at 4. See supra n.3. (AS 36.30.020 refers to AS 36.30.085 not I 70(b)). 
15 AS 36.30.080(c)(l)(Emphasis added). 
16 Pam Varni notified the Legislature of the Lease Extension's statutory compliance. See Ex. D 

to the Lease Extension. First year's rent has been appropriated and is being paid. 
17 AS 36.30.850(b)(5) provides that the procurement code does not apply to "acquisitions or 

disposals of real property or interests in real property, except as provided in AS 36.30.080 and 
36.30.085." The point is .080 is the operative procurement requirement under this title. 

18 Corrie v. Caterpillar, Inc., 503 F.3d 974 (9th Cir. 2007). See also Marbury v. Madison, 5 
U.S. 137, 170 (1803) ("Questions, in their nature political, or which are, by the constitution and laws, 
submitted to the executive, can never be made in this court.") An objection to a court's subject matter 
jurisdiction can be raised by any party (or the court itself sua sponte) at any stage of litigation, including 
after trial and the entry of judgment. See Arbaugh v. Y & H Copr., 546 U.S. 500, 506 (2006). 

MOTION FOR RECONSIDERATION: ORDER ON MOTION FOR SUMMARY JUDGMENT ("NOT EXTENSION") 
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This Court acknowledged the guiding principles of Baker v. Carr, 369 U.S. 186, 217 (1962) in 

performing its justiciability analysis. 19 Baker demands a "discriminating inquiry into the 

precise facts and posture of the particular case" before a court may withhold its own 

constitutional power to resolve cases and controversies."20 This Court found that the only 

distinction between this case and Abood and Malone was the Legislature's failure in the instant 

case to ask for deference.21 As expressed in Corrie v. Caterpillar, the Court cannot fail to apply 

the political doctrine because another branch of government expresses hesitancy about the case 

proceeding; subject-matter jurisdiction is not waivable or left to the Court's discretion.22 

In light of the Legislature's express approval of the Lease Extension under AS 

36.30.080(c), this Court lacks subject-matter jurisdiction to find it is invalid. At a minimum, a 

final order cannot be entered finding the lease to be "invalid" for noncompliance with AS 

36.30.083 without resolving the separate question of whether the Legislature's subsequent act 

of approving the lease provides a separate basis for its validity. 

DATED: 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:~~~~~~~~~~·~~~~~~ 
Jeff~ 
Alaska Bar No. 0805038 

19 See Order at 7. See also Occidental of Umm al Qaywayn, Inc. v. A Certain Cargo of 
Petroleum, 577 F.2d 1196, 1203 (5th Cir. 1978) (reiterating that "the inextricable presence of one or 
more of the [Baker v. Carr] factors will render the case nonjusticiable under the Article III 'case or 
controversy' requirement .... ") The Court recognized 7 I 6's standing to present the question. Order at 
I 0, n.27 (citing Corrie, 503 F.3d 974). 

20 Baker v. Carr, 269 U.S. at 216. 
21 See id. 
22 Corrie, 503 F.3d at 982. 
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LAW OFFICES OF 

)AMES B. Gonsn1N 

406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 

~"' ORDER DENYING 
716 WEST FOURTH A VENUE LLC'S MOTION FOR 

PROTECTIVE ORDER 

In consideration of the second Motion for Protective Order filed under Civil Rule 

26(c) by defendant 716 West Fourth Avenue's on February 17, 2016, and the opposition of 

plaintiff Alaska Building, Inc., and in light of716 West Fourth Avenue LLC's non-

compliance with previous discovery orders, it is hereby ORDERED that the motion is 

DENIED. IT IS FURTHER ORDERED, that within three days hereof716 West Fourth 

A venue LLC shall fully comply with this Court's January 13, 2016, Order Regarding 

Alaska Building Inc's Motion to Compel, subject to the provisions of this Court's January 

15, 2016, Discovery Order. 

Dated , 2016. 
~~~~~~~~ 

Patrick J. M~~' Superior Court Judge 
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• 
IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA· 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-l 5-05969 CI 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~·) 

............. 

. ~ I . ; I I 

716 WEST FOURTH A VENUE, LLC'S PRELIMINARY WITNESS LIST 
AND EXPERT IDENTIFICATION 

COMES NOW, Defendant, 716 West Fourth Avenue, LLC, by and 

through counsel, and hereby submits its preliminary witness list: 

Lay witnesses. 

1. Alaska Building, Inc. 
c/o James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
907-274-7686 

Mr. Gottstein is expected to testify about the delay in filing suit, his acquiescence in that 

delay, and the potential prejudice it caused to the defendants. He will further testify to 

( 10708-101-00322792; I} Page I of7 

001856



~ "' M z M 
(I) 

0 
0 " 0 " M 

- M Vl 
w 0 " 

~ 
!:: ~ 0 

:i °' °' "' °' 
Ill ul < ~ 

~ 
a:~" ... 
w "' 5 )o > 
~<(<(, 
.( :I w 

~ 
...JJ;CI-< M 

I- <t M 

"' 0"'" 
~ J: • 

J u "' 
z " 

al I'- <( M 
M . 

I M ::; 

°' Vl .... 

< w 
I-

-
the legal and factual basis for any and all claims made against the 716 as it pertains to 

the lease extension at issue. 

2. 716 West Fourth Avenue, LLC 
c/o Jeffrey W. Robinson 
Ashburn & Mason, PC 
1227 W. 9th Avenue, Suite 200 
Anchorage, AK 99501 
907-276-4331 
Attorney-Client Privilege 

Defendant in this matter. Individuals from 716 West Fourth Avenue, LLC 

who may have relevant information in this matter include but are not limited to: Robert 

B. Acree, Robert O'Neil, and Mark Pfeffer. These individuals will likely testify about 

the factual circumstances of the lease extension and Project, including the historical 

leasing of space to the Agency for the Legislative Information Office building ("LIO"), 

the circumstances of negotiating the extension with the lessee, and the prejudice caused 

to 716 under the !aches doctrine. 

3. Legislative Affairs Agency 
c/o Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
907-277-1900 

Defendant in this matter. Individuals from the Legislative Affairs Agency 

who may have relevant information in this matter include but are not limited to: Doug 

Gardner; Mike Hawker, and Pam Varni. These witnesses will testify about the attempts 

716 LLC'S PRELIMINARY WITNESS LIST 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-15-05969 
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made to secure alternative space for the LIO, the negotiation of the extension, the 

Agency's compliance with the Alaska Procurement Code and the Alaska Legislative 

Procurement Procedures, and issues that touch on the !aches doctrine. 

4. David LeClair 
935 W. Third Avenue 
Anchorage, Alaska 99501 
(907) 278-2277 

Mr. LeClair is Mr. Gottstein's business associate, with whom he discussed 

various issues regarding the lease, including market rate and the lease's purported 

illegality. Mr. Leclair will testify regarding these themes as well as circumstances 

invoking the doctrine of !aches. 

5. Larry Norene 
3105 Lakeshore Drive A 107 
Anchorage, Alaska 99517 
(907)229-173 7 

Mr. Norene is a retired real estate appraiser enlisted by Mr. Gottstein to 

review the lease extension, Mr. Lowe's appraisal, and various other information. Mr. 

Norene submitted an affidavit in conjunction with Plaintiffs Motion for Preliminary 

Injunction, asserting that the LIO Lease is "for a completely net lease" and estimating 

that he believed the state overpaid the allowable amount under AS 36.30.083(a). 

6. De Wayne "Doc" Crouse 
Alaska Housing Finance Corporation ("AHFC") 
4300 Boniface Parkway 
Anchorage, Alaska 99504 
(907) 338-6100 

716 LLC's PRELIMINARY WITNESS LIST 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969 
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-
Mr. Crouse was the construction director at AHFC at the time the lease 

was executed. He has knowledge about the pricing of the Project, and actions AHFC 

took as the Lessee's representative in negotiating the lease extension, including assisting 

in managing the Lessor's compliance with the terms and conditions of the Lessor's 

improvements, as described in the extension. Mr. Crouse may also testify about 

AHFC's review of Mr. Lowe's appraisal, which established that rent due under the lease 

is I 0 percent below the market rental value of the real property. 

7. Michael Buller 
Alaska Housing Finance Corporation ("AFHC") 
4300 Boniface Parkway 
Anchorage, Alaska 99504 
(907) 338-6100 

Mr. Buller is the Deputy Executive Director of the AHFC at the time the lease 

was executed. He has knowledge about the pricing of the Project, and actions AHFC 

took as the Lessee's representative in negotiating the lease extension, including assisting 

in managing the Lessor's compliance with the terms and conditions of the Lessor's 

improvements, as described in the extension. Mr. Buller may also testify about 

AHFC's review of Mr. Lowe's appraisal, which established that rent due under the lease 

is 10 percent below the market rental value of the real property. 

716 LLC'S PRELIMINARY WITNESS LIST 
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8. Tim Lowe 
W ARONZOF AS SOCIA TES, INC. 
400 Continental Boulevard 
Sixth Floor 
El Segundo, CA 90254 
(310) 322-07744 

-

The Agency has retained Mr. Lowe as an expert. It is expected that he will 

testify with respect to his appraisal report, including but not limited to the existing 

market rental value of the LIO as of June 1, 2013, and the methodology he used to value 

special purpose office buildings. 

9. Members of the Alaska Legislative Council (and Records Custodian of the 

Committee Minutes) present either in person or telephonically for the June 7, 2013 

meeting 

Alaska Legislative Council 
State Capital 
Juneau, Alaska 99801 

Any or all of the 11 members of the Legislative Council, who were present in 

person (or telephonically) during this meeting may be called to testify about the series 

of motions they passed related to the extension of the Anchorage LIO lease. 

10. Any witness whose identity is disclosed in the course of further discovery. 

11. Any witness listed by any other party to the case. 

12. Any and all necessary rebuttal witnesses. 

716 LLC's PRELIMINARY WITNESS LIST 
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• 
I 2. Any and all necessary rebuttal witnesses. 

DATED: 

716 LLC'S PRELIMINARY WITNESS LIST 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:~~...u..i..-rjl __ 
Jtfifrey W. Robinson 
Alaska Bar No. 0805038 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-15-05969 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile 0U.S. Mail on the IS day of March 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 
w I\ ',..J ' I l I 1' /, .A/.-

By: __ ~----~-......_ __ _ 
Heidi Wyckoff 

716 LLC'S PRELIMINARY WITNESS LIST 
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LAW OFFICES OF 

JAMES B. GonsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274-7686 

FACSIMILE 
C907J 274-9493 

/·,'.~:.'.~·._:_,~-::/\ •: ·'. 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA ·· ::·. ·~:;.'. 

THIRD JUDICIAL DISTRICT, AT ANCHORAGIY!S f'fllR 14 . 
• f;J-1 10: 2 I 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

c~: ...... ~r '"11,. 
'""/ --n ·~·: . · .. ' · r...· ~ Ll, \' ~ ... · 

0--:~ -----.. __ 

ALASKA BUILDING, INC., PRELIMINARY WITNESS LIST 

Plaintiff Alaska Building, Inc., hereby submits its preliminary list of witnesses who 

may be called to testify in the above captioned case: 

I. Larry Norene, (907) 229-1737, 10938 Suneagle Cir., Eagle River, 99577. Mr. 

Norene is expected to testify as to the market rental value of the Anchorage Legislative 

Information Office Building. See, also, Alaska Building, Inc., Summary of Non-Retained 

Expert Testimony. 

2. John Schwamm, (480) 766-9990, 540 L Street,# 500, Anchorage, Alaska 

99501. Mr. Schwamm is expected to testify as to the market rental value of the Anchorage 

Legislative Information Office Building. See, Alaska Building, Inc., Summary of Non-

Retained Expert Testimony. 

3. Pam Vami, (907) 465-6622, State Capitol, Room 3, Juneau, AK 99801-1182. 

Ms. Vami is expected to testify about hers and the Legislative Affairs Agency's actions in 

001863



LAW OFFICES OF 

}AMES 8. GOTTSTEIN 

406 G STREET. SUITE 208 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
C907) 274-7686 

FACSIMILE 
l907) 274-9493 

negotiating and approving the LIO Lease. In addition it is expected Ms. Vami will testify 

as to the cost of alternative space. 

4. Michael Buller, Deputy Executive Director of the Alaska Housing Finance 

Corporation, P.O. Box 101020, Anchorage, AK 99510 907-330-8453. Mr. Buller is 

expected to testify as to the role and actions of the Alaska Housing Finance Corporation as 

they relate to this matter. 

5. Peter Shorett, 601 Union St., Suite 4720, Seattle WA 98101, 206.205.0201. Mr. 

Shorett is expected to testify about the market value and market rental value of the new 

Anchorage Legislative Information Office Building. 

6. Robert Evans, P.O. Box 100384, 330 L St., Anchorage, AK 99510, (907) 351-

7394. Mr. Evans is expected to testify about defendant 716 West Fourth Avenue LLC's 

understanding of the procurement requirements relating to the Anchorage Legislative 

Information Office. 

7. John Bitney, PO Box 521072, Big Lake, AK 99652, (907) 317-0038. Mr. 

Bitney is expected to testify about defendant 716 West Fourth Avenue LLC's 

understanding of the procurement requirements relating to the Anchorage Legislative 

Information Office. 

8. Tim Lowe, (310) 322-7744, 999 North Sepulveda Boulevard, Suite 440, El 

Segundo, CA 90245. Mr. Lowe is expected to testify about his Rental Value Appraisal 

Report-Anchorage Legislative Information Office. 

Alaska Building, Inc. 
Preliminary Witness List Page 2 of5 
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LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

9. Rep. Mike Hawker, c/o Kevin Cuddy at Stoel Rives, (907) 263-8410, 510 L 

Street, Suite 500, Anchorage, Alaska 99501. Rep. Hawker is expected to testify as to the 

negotiation and approval of the LIO Lease. 

10. Mark Pfeffer, c/o Jeffrey Robinson at Ashburn & Mason 276-4331, 1227 West 

Ninth Ave, Ste 200, Anchorage, AK 99501. Mr. Pfeffer is expected to testify as to the 

negotiation and approval of the LIO Lease. In addition, Mr. Pfeffer is expected to testify 

as to undue prejudice defendant 716 West Fourth Avenue LLC will or will not suffer if the 

LIO Lease is declared null and void and to facts constituting unclean hands under the 

Laches Doctrine. 

11. Robert Acree, c/o Jeffrey Robinson at Ashburn & Mason 276-4331, 1227 West 

Ninth Ave, Ste 200, Anchorage, AK 99501. Mr. Acree is expected to testify as to the 

negotiation and approval of the LIO Lease. In addition, Mr. Acree is expected to testify as 

to undue prejudice defendant 716 West Fourth Avenue LLC will or will not suffer ifthe 

LIO Lease is declared null and void and to facts constituting unclean hands under the 

Laches Doctrine. 

12. Greg Jones, former Director of the Alaska Mental Health Trust Land Office, 

(907) 250-6401, PO Box 670, Willow Alaska 99688, 23705 West Abbey Rd., Willow, AK 

99688, 11325 East Lake Joy Dr. NE, Carnation, WA 98104. Mr. Jones is expected to 

testify about land the Mental Health Trust Authority had at 7th and L Streets in Anchorage, 

Alaska upon which it was prepared to construct a building to suit the specifications of the 

Alaska Building, Inc. 
Preliminary Witness List Page 3 o/5 
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LAW OFFICES OF 

}AMES B. GoTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

Legislative Affairs Agency for the Anchorage Legislative Information Office and lease it 

back. 

13.Juli Lucky, (907) 269-0244, 716 W 4th Avenue, Suite 615, Anchorage, AK 

99501-2133. Ms. Lucky is expected to testify as to facts relevant to unclean hands and 

undue prejudice relating to the Legislative Affairs Agency's Motion for Summary 

Judgment under the Laches Doctrine. 

14. Don McClintock, 276-4331, 1227 West Ninth Ave, Ste 200, Anchorage, AK 

99501. Mr. McClintock is expected to testify as to facts relevant to unclean hands and 

undue prejudice under the Laches Doctrine. 

15.John Steiner, (907) 646-4644, 425 G St Ste 210, Anchorage, AK 99501. Mr. 

Steiner is expected to testify as to facts relevant to unclean hands and undue prejudice 

under the Laches Doctrine. 

16. Doug Gardner, (907) 465-2450, State Capitol, Room 3, Juneau, AK 99801-

1182. Mr. Gardner is expected to testify as to facts relevant to unclean hands and undue 

prejudice under the Laches Doctrine. 

17. Any witness identified on a witness list of any other party. 

18. Any witnesses called by any other party. 

19. Any witness necessary to lay a foundation for the admission into evidence of 

any exhibit. 

20. Any witness necessary in rebuttal. 

21. Any other witness who is deposed before trial. 

Alaska Building, Inc. 
Preliminary Witness List Page 4 o/5 
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I.Aw OFFICES OF 

]AMES B. GorrSTEIN 

408 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7606 

FACSIMILE 
(907) 274-9493 

22. Any witness made known through discovery occurring after the date of this 

Preliminary Witness List. 

Dated March 14, 2016. 

Ja ds B. Gottstein, ABA # 7811100 
4..tt4!.9ey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and proposed 
order to Kevin M. Cuddy and Jeffrey W. Robinson/Eva R. Gardner. 

Dated March 14, 2016. 

Alaska Building, Inc. 
Preliminary Witness List Page 5 of5 
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• • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 
• ~-~.,. i-• - ~ ! ! ~·-· ! ..... 
. 1 ___ :t1..;-.: -:· !- .• -·· 

: ,-: '/ .-

IN THE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- I 5-05969 CI 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S PRELIMINARY WITNESS 
LIST 

Pursuant to this Court's Routine Pretrial Order dated May 21, 2015, Defendant 

Legislative Affairs Agency (LAA), by and through its undersigned counsel, hereby 

submits its preliminary witness list. 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S PRELIMINARY WITNESS LIST 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of 5 
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.. • • 
By listing its employees and former employees here, LAA does not consent to 

Plaintiff Alaska Building Inc. 's communications with them, and does not consent to or 

authorize any communications otherwise prohibited by any applicable rule of 

professional conduct. 

Similarly, witnesses identified in this Preliminary Witness List may possess 

information or knowledge protected by the attorney-client privilege, the work product 

doctrine, or other applicable legal privileges and protections. By listing witnesses, LAA 

does not waive its right to assert any applicable privilege or protection as to the listed 

witnesses. LAA does not concede that the individuals listed necessarily have 

discoverable information regarding the claims or defenses in this action, but have 

identified such individuals reading broadly its disclosure obligations. 

POTENTIAL FACT WITNESSES 

I. James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 

Mr. Gottstein is expected to testify concerning the timing of Alaska Building, 
Inc.'s lawsuit, the motivation for the same, the reasons for any delay in bring that 
lawsuit, payments or promises of payment received by Alaska Building, Inc., and 
the legal and factual basis for the claims against the LAA. 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S PRELIMINARY WITNESS LIST 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC. et al .. Case No. 3AN-15-05969CI 
Page 2 of 5 
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2. Robert B. Acree 

Donald McClintock 
Robert O'Neil 
Mark Pfeffer 

3. 

4. 

John Steiner 
716 West Fourth Avenue, LLC 
c/o Jeffrey W. Robinson Ashburn & Mason, PC 
1227 W. 9th Avenue, Suite 200 
Anchorage, AK 99501 
(907) 276-4331 

Messrs. Acree, McClintock, O'Neil, Pfeffer and Steiner are expected to testify 
concerning LAA's history of attempts to secure alternative space for the 
Legislative Information Office building ("LIO"), the negotiation of the lease 
extension, the potential prejudice under the !aches doctrine, and the parties' efforts 
to comply with the Procurement Code and the Alaska Legislative Procurement 
Procedures. 

Mike Hawker 
c/o Kevin Cuddy, Esq. 
Stoel Rives LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
(907) 277-1900 

Attorney-Client Privilege 

Rep. Hawker is expected to testify concerning the history of attempts to secure 
alternative space for the LIO, his actions as the Procurement Officer, the 
negotiation of the lease extension, the potential prejudice to the LAA and the State 
under the !aches doctrine, and the LAA's efforts to comply with the Procurement 
Code and the Alaska Legislative Procurement Procedures. 

Pam Varni 
c/o Kevin Cuddy, Esq. 
Stoel Rives LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
(907) 277-1900 

Attorney-Client Privilege 

Ms. Varni is expected to testify concerning the history of attempts to secure 
alternative space for the LIO, the negotiation of the . lease extension, and the 
LAA's efforts to comply with the Procurement Code and the Alaska Legislative 
Procurement Procedures. 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S PRELIMINARY WITNESS LIST 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al .. Case No. 3AN-15-05969CI 
Page 3 of 5 
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5. Tim Lowe RETAINED EXPERT 

W ARONZOF ASSOCIATES, INC. 
400 Continental Boulevard 
Sixth Floor 
El Segundo, CA 90245 
(310) 322-7744 

Mr. Lowe is expected to provide expert testimony with respect to his appraisal 
report dated October 15, 2013, including but not limited to the existing market 
rental value of the LIO as of June 1, 2014, and the appropriate methodology for 
valuing special purpose office buildings. 

6. Any and all individuals, parties and other persons disclosed by Plaintiff Alaska 
Building, Inc. in its initial disclosures and any supplementation thereof. 

7. Any and all individuals, parties and other persons disclosed by Plaintiff Alaska 
Building, Inc. in its preliminary and final witness lists and any supplementation thereof. 

8. Any and all individuals listed or called by Plaintiff Alaska Building, Inc. or 716 
West Fourth Avenue, LLC to testify at trial. 

9. Any and all witnesses identified through further discovery and any 
supplementation thereof. 

I 0. Any and all rebuttal witnesses. 

DA TED: March 14, 2016. 

STOEL RIVES LLP 

By :__,~::::......:.---=::--k::::..-=.....j4.JC.~~----
KEVIN CUDDY 
(Alaska Bar #081006 ) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S PRELIMINARY WITNESS LIST 
ALASKA BUILDING, INC. v. 716 WEST FOURTH A VENUE, LLC. et al .. Case No. 3AN- l 5-05969CI 
Page 4 of 5 
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CERTIFICATE OF SERVICE 

This certifies that_on March 14, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Auorney for. laintifl) 

Debb 

84534543.1 0081622-00003 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Allorneysfor Defendant 716 West Fourth Avenue, LLC) 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S PRELIMINARY WITNESS LIST 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page 5 of 5 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• r 1L~:_-rj 
STAIE: QF •\LAS\U, 

THIRO O!STRiCT 

3y: -···. '.JEPUT v :-:i .:. '- · 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 
Case No. 3AN-15-05969 CI 

V. 

716 WEST FOURTH A VENUE, LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S EXPERT DISCLOSURE 

Pursuant to this Court's Routine Pretrial Order dated May 21, 2015, Defendant 

Legislative Affairs Agency (LAA), by and through its undersigned counsel, hereby 

provide notice that Defendant LAA may call the following expert witness to testify at 

trial in the above-captioned matter: 

I. Tim Lowe 
W ARONZOF ASSOC IA TES, INC. 
400 Continental Boulevard 
Sixth Floor 
El Segundo, CA 90245 

Retained expert 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S EXPERT DISCLOSURE 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, er al., Case No. 3AN-l 5-05969CI 
Page I of3 · 
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• 
Mr. Lowe is expected to provide expert testimony with respect to his appraisal 

report dated October 15, 2013, including but not limited to the existing market rental 

value of the LIO as of June 1, 2014, and the appropriate methodology for valuing special 

purpose office buildings. 

DATED: March 14, 2016. 

CERTIFICATE OF SERVICE 

STOEL RIVES LLP 

By:_4,.~~~~~~;::,__ __ 
KEVIN CUDD 
(Alaska Bar #08100 2) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

This certifies that on March 14, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Allorney for Plainlijf) 

84719364.1 0081622..()0003 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Allorneysfor Defendanl 716 West Fourlh Avenue, LLC) 

. DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S EXPERT DISCLOSURE 
ALASKA BUILDING, INC. v. 716 WESTFOURTHAVENUE, LLC, elal., Case No. 3AN-15-05969CI 
Page2 of3 
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IN THE SUPERIOR COURT FOR THE ST A TE 6~li){tA~\8fi 
7.U!6FEB 23 PM l4: 19 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
CLE~K 1;i1 .. \1_ cou1;; ·~ 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

VS. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-I 5-05969 CI 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~) 

~tfo 
716 LLC'S OPPOSITION TO MOTION AND MEMORANDUM TO SHOW 

CAUSE WHY 716 WEST FOURTH A VENUE LLC SHOULD NOT BE HELD IN 
CONTEMPT 

716 West Fourth Avenue, LLC ("716") complied with the court's January 13, 

2016 Order. 1 The Order invited 716 to "seek a protective order under Rule 26( c )" for 

the information the Alaska Building Inc. ("ABI") sought in Request for Production 

("RFP") 1.2 Consequently, 716 sought a protective order and made a contemporaneous 

offer to provide the information to the court "under seal for an in camera inspection."3 

ABI's reading of the Order to require 716 to produce the documents and simultaneously 

1 Order Regarding Alaska Building Inc's Motion to Compel attached as Exhibit 
_, A. ;. 

2 See Exhibit A at 2. 
3 Affidavit of Counsel in Support of Motion for Protective Order at§ 6. 

( 10708-101-00318755;21 Page I of3 
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seek a protective order defeats the purpose of seeking a protective order in the first 

place. 

716 's insistence on the requested documents being afforded judicial protection is 

warranted. Not only has the Plaintiff publicly disseminated all discovery related to the 

pending action, but the court has already held that the personal financial information of 

716's members and the business entity is irrelevant to the remaining causes of action. 

"The court has ruled against ABI on [the preliminary injunction] motion and 716's 

finances are otherwise irrelevant to the legality of the lease."4 

Based on this court's own finding of irrelevancy, 716 continues to object to 

production of "all projections and pro formas and personal financial statements." 

However, in a showing of continued good faith, a proposed order regarding the 

requested material associated with the loan applications is attached to this Opposition. 

ABI's other objections to 716's latest production efforts are difficult to ascertain, 

as 716 has complied with all discovery requests and court orders. 716 cannot produce 

discovery that does not exist. If the court wishes to inquire further into this matter, 

which appears to be yet another abusive litigation tactic, 716 invites the court to hold a 

hearing. Otherwise, 716 requests the court accept 716's proposed remedy-submission 

of RFP 1 documents under seal-and direct the parties to focus on the actual substantive 

matters pending before the court. 

4 See Exhibit A at 3, sustaining 716's Objections to RFP 2 and 3. 
716 LLC'S OPPOSITION TO MOTION TO SHOW CAUSE 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. JAN-15-05969 

( 10708-101-00318755;2) 
Page 2 of3 
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DATED: 

CERTIFICATE OF SERVICE 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

Jeffrey W. Robinson 
Alaska Bar No. 0805038 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile efu.s. Mail on the 6>.3day of February 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~~ 
Heidi Wyckoff 

716 LLC's OPPOSITION TO MOTION TO SHOW CAUSE 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. JAN-15-05969 

( 10708-101-00318755;2} 
Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc., 

Plaintiff, 

v. 

716 West Fourth Avenue LLC, and 
Legislative Affairs Agency, 

Defendants. 

) 
) 
) 
) 
) 
) 

) Case No. 3AN-15-05969CI ) 
) 

ORDER REGARDING ALASKA BUILDING INC'S MOTION TO COMPEL 

I. Background 

On September 9, 2013, the Legislative Affairs Agency (LAA) and the 716 West 
Fourth Avenue LLC (716) entered into an agreement to renovate and expand the 
existing Legislative Information Office (LIO Project). At the completion of this project, the 
LAA once again leased the office space.1 Construction began in December 2013 and 
was completed around January 9, 2015. 2 

The Alaska Building, owned by Alaska Building Inc. (ABI), is a building adjacent 
to the LIO Project whose president and sole member is James Gottstein. Mr. Gottstein 
filed a lawsuit on behalf of ABI and the Alaskan taxpayers on March 31, 2015 alleging in 
relevant part that because the LIO Project did not comply with the requirements under 
AS 36.30, the project is illegal. Under AS 36.30, leases into which LAA enter are subject 
to a competitive bidding process and legislative notice. AS 36.30.083 exempts lease 
extensions that will result in a "cost savings of at least 10 percent below the market 
rental value of the ... property." ABI filed this Motion to Compel when 716 failed to 
produce all of the documents ABI requested in its First Request for Production. 

II. Legal Standard 

Alaska Rule of Evidence 37(2)(A) allows a party to move a court to compel a party to 
disclose information required under Rule 26(a) or Rule 26.1 (b) if that party fails to make 
appropriate disclosures. 

'716's Opp. to Mot. for Prelim. lnj. 1-2. 
2 Id. at 4. 

1 

Exhibit A 
Page 1of6 

I 

I 

J 
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Ill. Issues Presented 

A. Claiming confidentiality or proprietary information is not a satisfactory 
defense against producing relevant evidence. 

B. Individual Requests for Production. 

IV. Analysis 
A. Claiming confidentiality or proprietary information is not a satisfactory defense 

against producing relevant evidence. 

As an initial matter, 716 repeatedly refused to produce documents claiming they 
were "confidential and proprietary."3 Valid defenses against producing requested 
documents include claims of privilege or that the materials were prepared in anticipation 
for trial.4 In either instance, the party claiming the privilege must "describe the nature of 
the documents, communications, or things not produced or disclosed in a manner that, 
without revealing information itself privileged or protected, will enable other parties to 
assess the applicability of the privilege or protection."5 If the documents do not fall into 
one of these privileged categories, 716 can request a protective order under Rule 26{c). 
Otherwise, the court finds that claiming confidentiality and proprietary information is an 
invalid defense for non-production. 

B. Individual Requests for Production 

Request for Production 1 

"Please produce all loan applications and other documents relating to financing the New 
LIO Building, including without limitation, all projections and proformas and personal 
financial statements .... "6 

716 produced five documents including two appraisals, two commitment letters and a 
terms and conditions letter from Northrim Bank. 716 objects to producing any additional 
documents related to this subject matter first on the grounds that this information "is 
confidential and proprietary.''7 As discussed above, there is no confidential exemption 
to discovery; 716 can instead seek a protective order under Rule 26(c) for this 
information. 716 also claims that these documents are protected by privilege and work­
product doctrine.8 716 has not provided a privilege log for these documents. 716 must 

'See e.g. Def."s Opp. to Mot. to Compel Ex. A at 4. 
4 

Alaska R. Civ. Pro. 26(b)(S). 
s Alaska R. Civ. Pro. 26(b)(S). 
6 Def."s Opp. to Mot. to Compel Ex. A at 4. 
1 Id. 
'td. 

2 

Exhibit A 
Page2of6 
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either produce these documents or provide a log as required by Rule 26(b)(5) including 
the requirements addressed in Request for Production 4 .. 

Request for Production 2 

"Please produce the financial records of 716 LLC, from January 1, 2012 ... ."9 

716 first objects on the grounds that this information "is confidential and 
proprietary,"10 which is an invalid objection. 716 also objects that this information is not 
relevant to this case.11 ABI counters that these documents are relevant to the then 
pending motion for injunction. The court has ruled against ABI on that motion and 716 
LLC's finances are otherwise irrelevant to the legality of the lease. The court sustains 
716's objections to this Request for Production. 

Request for Production 3 

"Please produce all documents relating to payments by 716 LLC to Robert Acree; 
Mount Trident, LLC; Mark Pfeffer Alaska Trust 12/.28/07; or Pfeffer Development, LC; or 
any combination thereof."12 

716 first objects on the grounds that this information "is confidential and 
proprietary."13 716 also objects that this information is not relevant to this case. 14 ABI 
counters that these documents are relevant to the then pending motion for injunction. 
The court has ruled against ABI on that motion and 716 LLC's payments to these 
parties are otherwise irrelevant to the legality of the lease. The court sustains 716's 
objections to this Request for Production. 

Request for Production 4 

"Please produce all documents, including without limitation, e-mails, relating to 716 LLC 
leasing or potentially leasing space to the Legislative Affairs Agency for the Anchorage 
Legislative Information Office upon the expiration of the lease in effect on January 1, 
2010 and thereafter. This includes all documents pertaining to the LIO Lease, including 
without limitation, negotiation. "15 

716 objects on the grounds that the!'.le documents are privi!eged and this request 
is "unreasonable, overbroad, and unduly burdensome in light of ... [these privileges]."16 

9 Id. at 5. 
'
0 Id. at 6. 

11 Id. 
12 Id. 
13 Id. 
14 /d. 
15 /d. at6-7. 
16 Id. at 7. 

3 

Exhibit A 
Page 3 of6 
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716 also objects that this request is "ambiguous as it suggest [sic] that the lease 
entered into occurred upon expiration and 716 objects to any legal characterization of 
the events and facts leading up to the execution of the Lease in dispute."17 716 provided 
eight documents in response to this Request for Production. 18 716 the provided 
supplemental disclosures a short time thereafter which included emails, 19 redacted 
emails,20 and a privilege log.21 

ABI argues that the privilege log fails due to a number of deficiencies including 
format and the inapplicability of this privilege between various parties.22 As it is currently 
structured, the privilege log does not provide critical information such as a general 
description of the emails' content and who else, if anyone. received these 
communications.23 The court is therefore unable at this time to determine whether the 
privileges are appropriately applied. The court is abstaining from overruling or 
sustaining 716's objections until it has supplemented its privilege log with: 

• The title of any addresser or addressee that is not a party to the case nor has 
submitted an official entry of appearance; 

• The name and title of all recipients of a communication besides the addressee 
and; 

• The general subject matter of the communication. 

Request for Production 5 

"Please produce the operating agreement for 716 LLC, including all amendments and 
any other agreements pertaining to the operation and/or management of 716 LLC."24 

716 objects on the grounds that this information is "confidential and proprietary" 
and irrelevant.25 716 also argues that it had previously offered to provide the operating 
agreement to this court for an in camera review to detennine any relevance it may 
have.26 This document does not seem particularly relevant but since 716 has offered it 
to the court for an in camera review the court will conduct an in camera review of this 
document if ABI requests it. 

Request for Production 7 

t7 Id. 
,.,d. 
"Pl.'s Reply to Def.s Opp. to Mot to Compel Ex. 2. 
20 Pl.'s Reply to Del.s Opp. to Mot to Compel Ex. 5. 
21 Pl.'s Reply to Del.s Opp. to Mot to Compel Ex. 1. 
22 Pl.'s Reply to Def.s Opp. to Mot to Compel at 2-3. 
23 See generally Pl.'s Reply to Del.s Opp. to Mot to Compel Ex. 1. 
24 

Def.'s Opp. to Mot. to Compel Ex. A at 8. 
"Id. 
"Def.'s Opp. to Mot. to Compel at 5; Pl.'s Mot. to Compel Exhibit 2 at pg 1of4 (these pages are numbered oddly). 

4 

Exhibit A 
Page 4 of6 
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"Please produce all documents relating to opinions, estimates or determinations of the 
market rental value and/or value of the New LIO Building and/or leasing or purchasing 
space for the Anchorage Legislative Information Office from January 1, 2010 except for 
[certain documents accessible online] ... This request includes communications with any 
and all persons regarding the market rent value of the New LIO Building including 
without limitation during the planning phase and whether or not any opinion regarding 
the market rental value of the New LIO Building was formed or provided."27 

716 responds that it produced an appraisal for Request for Production 1 then 
objects on the grounds that the information is "confidential and proprietary."28 This is an 
invalid objection. 716 should seek a protective order under Rule 26(c) for qualifying 
information. The court overrules 716's objections and compels them to produce any 
additional information that is requested in this Request for Production but has not been 
produced. 

Request for Production 8 

"Please produce all documents memorializing payments for costs under the LIO Lease 
for what is called renovations. In other words, this request is to obtain all cost records 
for construction of the space under the LIO Lease with the Legislative Affairs Agency 
occupied in January of 2015. This includes payments for project management to 
defendant Pfeffer Development, LLC."29 

716 objects on the grounds that this information is "confidential and proprietary," 
privileged, not relevant, duplicative, and "objectionable because it seeks the production 
of documents related to the business activities of third parties not named in Count 
One.30 Because this information may be relevant (or lead to relevant information) to the 
determination of whether the LAA is paying "at least 10% below market value, the court 
overrules 716's objections and requires that they produce any documents pertaining to 
this Request for Production or produce a privilege log which includes the requirements 
addressed in Request for Production 4. 

27 Oef.'s Opp. to Mot. to Compel Ex. A at 9-10. 
28 Id. at 10. 
29 Id. 
30 Id. at 11. 

5 
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Ill. Conclusion 

The court grants 716 LLC 15 days to comply with this order. 

I certify that on 02//t: , 
a copy of the above was mailed to each of · 
the following at their addresses of record: e<ma,,<lcd 

9t_1n1k! }jet(;; fetit- -· 
Cf4f'U: . ;~!/ct /tJ[YI_ Jj£Ht( flwfe1 
K. Nixon/Judicial Assistant 

\ 

6 
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LAw OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274-9493 

• 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORJ\'f!~FL; 22 PM I: 51 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH A VENUE LLC, ) 
and LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

AFFIDAVIT OF JAMES B. GOTTSTEIN, ESQ. 
IN SUPPORT OF MOTION TO SHOW CAUSE 

THIRD JUDICIAL DISTRICT ) 
)ss 

STATE OF ALASKA ) 

JAMES B. GOTTSTEIN, Esq., being first sworn under oath, hereby deposes and 

states as follows: 

1. I am the attorney for plaintiff Alaska Building, Inc., in the above captioned 

action. 

2. On February 18, 2016, I received 150 pages of documents from defendant 716 

West Fourth Avenue LLC (716 LLC), mailed the previous day, which 716 LLC purports to 

fully comply with this Court's January 13, 2016, Order Regarding Alaska Building Inc's 

Motion to Compel (Order to Compel). 
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LAW OFFICES OF 

}AMES B. GOlTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
C9071 274·7686 

FACSIMILE 
(907) 274·9493 

3. These documents consist of the following: 

(a) Pages 1-3, are an e-mail that was previously claimed as privileged, which it 

turns out was already in Alaska Building, Inc.'s possession, and had been produced to 

716 LLC by Alaska Building, Inc., 

(b) Pages 4-29 are a Construction Deed of Trust, 

(c) Pages 30-34 pertain to applications for payment by Criterion General, Inc., 

the general contractor, and 

(d) Pages 35-150 are the October 15, 2013, Rental Value Appraisal Report 

Anchorage Legislative Information Office, as of June 1, 2014, prepared by Timothy 

R. Lowe of Waronzof Associates, commonly (and generously) referred to as the 

"Lowe Appraisal," which appears to have been downloaded from my law office's 

website because it contains the same highlighting. 

4. No other documents were received. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

DATED this 22nd day of February, 2016. . ~ 

~==:->: 
/

1hmes B. Gottstein, Esq. 
lv-

SUBSCRIBED AND SWORN TO before me this 22nd day of February, 2016. 

FICIAI. SEAL 
THE STATE OF ALASKA 

NOTARY PUBLIC 
Llnd8c:am 

C-.. l!Jrpfts: - ·o. 2017 Comm. -.1SOJ1!9 

Affidavit of James B. Gottstein, Esq. 
In Support of Motion to Show Cause Page 2 of2 
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LAW OFFICES OF 

)AMES B. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
1907) 274·7886 

FACSIMILE 
1907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA '}.,-, .. 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE F[u zz 

ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 

corporation, 
Plaintiff 

PH I: 52 

VS. 

) CERTIFICATE OF SERVICE 
) 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 

I hereby certify that on this date I hand delivered a copy of: 

I. Motion to Show Cause Why Defendant 716 West Fourth A venue LLC Should Not 
Be Held in Contempt; 

2. Memorandum in Support of Motion to Show Cause Why Defendant 716 West 
Fourth Avenue LLC Should Not Be Held in Contempt; 

3. Affidavit of James B. Gottstein, Esq., In Support of Motion to Show Cause; 

4. (Proposed) Order to Show Cause Why Defendant 716 West Fourth Avenue LLC 
Should Not Be Held in Contempt; and 

5. this Certificate of Service, to: 

Jeffrey W. Robinson/ 
Eva R. Gardner 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Dated: February 22, 2016 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 9950 I 
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IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE - ::- :- - ') r .. 
LL ... : ____ .~ ; ; . I : c:; I 

,_;I 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MEMORANDUM IN SUPPORT OF 
MOTION TO SHOW CAUSE WHY 716 WEST FOURTH 
A VENUE LLC SHOULD NOT BE HELD IN CONTEMPT 

Alaska Building, Inc., has moved for an order to show cause why the Manager of 

defendant 716 West Fourth Avenue LLC (716 LLC) should not be held in contempt for 

disobeying this Court's January 13, 2016, Order Regarding Alaska Building Inc's Motion 

to Compel (Order to Compel), and its January 15, 2016, Discovery Order (Discovery 

Order). 

A. Facts 

The Order to Compel, required 716 LLC, among other things, to produce all 

documents responsive to Request for Production No. 1, 1 subject to (a) the right to seek a 

LAw OFFICES oF 
1 Request for Production No. 1 is for: 

JAMES B. GorrsTEIN 

•o• G STREET. suOTE •o• [A ]II loan applications and other documents relating to financing the New 
ANCHoR:.c;~·, ALASKA LIO Building, including without limitation, all projections and proformas 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274·9493 
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• • 
protective order under Rule 26(c) contemporaneously with producing the documents, and 

(2) providing a proper privilege log as required by Rule 26(b)(5) for any documents 

withheld. More specifically, paragraph 5 of the Discovery Order provides: 

5. A producing party wishing to ... keep any documents confidential 
must produce the documents when due and properly seek a protective order 
under Civil Rule 26(c).2 

In its February 17, 2016, Motion for Protective Order and Statement of Compliance 

With Court's Order Regarding AGI's Motion to Compel (Motion for Protective Order), at 

pages 2-3, 716 LLC states: 

At this time, 716 is not producing loan documents that may include 
"personal financial statements" or any material previously found by the court 
to be 'irrelevant to the legality of the lease," including 7 l 6's financial 
information and seeks a protective order from this court relieving it of the 
obligation to produce financial information as to 716 and its members .... 

Later on page 3, 716 LLC states: 

In compliance with the court's ruling with respect to RFP 1, and subject to 
the instant protective order, as requested by the court, 716 hereby produces 
the following loan applications and other documents relating to financing the 
LIO building: Bates Nos.: 716-006147-716-00006172. 

This statement is untrue. Bates Nos.: 716-006147-716-00006172 is the construction deed 

and personal financial statements. This includes, without limitation, both 
interim or construction financing, and permanent financing and loans that 
were consummated and loans that were not, if any. 

2 716 LLC is protected from dissemination during the pendency of any motion for 
protective order by paragraph 7 of the Discovery Order. In addition, paragraph 2 of 
the Discovery Order makes all personal financial information confidential and the 
interlineation by the Court at the end prohibits publication of financial information 

LAw OFF1cES oF not involving a public figure (legislator or state employee) without court order. 
JAMES B. GoTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7686 

FACSIMILE 
(907) 274·9493 

Memorandum in Support of 
Motion for Order to Show Cause Page 2 of4 
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LAW OFFICES OF 

)AMES B. GOTTSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE. ALASKA 
99301 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
1907) 274-9493 

• • 
of trust, Exhibit 1. That's it. No loan applications were produced. No pro for mas or any 

other information that may be indicative of the value of the New LIO Building supplied 

with the loan application(s), other than the Lowe Appraisal that Alaska Building, Inc., 

specifically indicated need not be produced were produced.3 See, Affidavit of James B. 

Gottstein in Support of Motion to Show Cause. 

In paragraph 6 of the Affidavit of Jeffrey W. Robinson in Support of Motion for 

Protective Order, Mr. Robinson states that if Alaska Building, Inc., wants 716 LLC to 

produce documents relating to the financing of the New LIO Building it has already been 

ordered to produce in the Order to Compel, it "should make a request to the court." 

A. Analysis 

Alaska Building, Inc., already made that request with its Motion to Compel and this 

Court ordered 716 LLC to produce documents responsive to Request Production No. 1 in 

its Order to Compel, which 716 LLC has willfully disobeyed. 

Civil Rule 37(b)(2)(D) provides in pertinent part: 

"If a party or an officer, director, or managing agent of a party ... fails to 
obey an order to provide ... discovery, ... the court in which the action is 
pending may make an order treating as a contempt of court the failure to 
obey .... " 

3 The copy of the Lowe Appraisal produced by 716 LLC appears to have been 
downloaded from the gottsteinlaw.com website because it has exactly the same 
highlighting where Mr. Lowe explicitly bases the appraisal on the rent being paid 
under the lease rather than market rates. See, Exhibit 2, which are the two relevant 
pages as they have been on the website since at least November 1, 2015, and Exhibit 
3, which are the same two pages produced by 716 LLC as 716-006180 & 716-
006182. 

Memorandum in Support of 
Motion for Order to Show Cause Page 3of4 
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LAW OFFICES OF 

jAMF.s B. GorrsTF.IN 
406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7666 

FACSIMILE 
(907) 274·9493 

• • 
In Lee v. State, 141 P.3d 342 (Alaska 2006), the Alaska Supreme Court upheld an order to 

show cause why the defendant should not be held in contempt for violating an order 

requiring production of documents. This is exactly the situation here. Frankly, Alaska 

Building, Inc., finds 716 LLC's flouting of this Court's Order to Compel and Discovery 

Order stunning. 

B. Conclusion 

For the foregoing reasons, the Manager of 716 LLC should be ordered to show 

cause why he should not be held in contempt for 716 LLC's flouting of this Court's Order 

to Compel. 

Dated February 22, 2016. 

Memorandum in Support of 
Motion for Order to Show Cause Page 4of4 
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Deed of ".TNsL 1nc:fuding the. Obl1i;ialioil. i.o" fridemrdfy Rrld iJefencf, shoB ;.u;vn..a. thQ ·P:1111ma.nr 
of. the lrldabtcdnc!i:i and .thC 5i:Jl1sfix;\JOn :and ~;arQ of· ll"le llttn Of ;n;,a :oeed b( ;ru&.( 
Brid.sliolfnm bc.nlfct:Uid by Li!rid&o ocquismo.. of any .,,1e;m.1n Che l'lqj8r1y, whethar·bv. 
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to:·any Qthcr·pa_rty tno:righl t0.r¢mpVc; bryy_Umbci', m1"'erars (lnc1udlno on,anc;t gas" ~I. 

· c'~y. eooria; eoil; ·aravel _ar rock pr_qducls VJl_thout Lenders pnqr untllon consent. · · · 

Rem av~ or lmprov~ts: .. Grun tor Sh8:i not damDIISh Or re~e. any lmProvemenm. rrorii 
thii RC.I: Praj:icrty wtthciu·• L<>ndo(li ~tto;.wnlten cOllsem.:: "":a. c;ondlllori 10 .,.. 11'.niavat or 

·any lmprwamenis. · Ltirn.Jar may :1eqi.nrc Granier to· make ommgcmems sausractofy 10. 
l:~ndcr 10 rcPleQJ' Guel'! :11nJ>rVvements Witt,. fmpwamonta or -at ·1oast cq~ .~i~9~.: : : _: .. : . . · 
LAini:tDr'ti :Rlght .iO.Eator. i.Drldi:ir'. :gnc. "Li:iridet.a' i:Jgeiils ·and iijirfte"ntatlve' rnDY Cr.lr8r upon. 
lhe Real Propcr1y ot all nD:ionabkJ .tlmCs to auend to Lonc:aro ·lnla1Bsls and ·10 lruipittcl lh• 
Rc:d Projnsrfy fQi s:UipOSOs: of Gran1Dr'1: CciRiphanCo .W.Hh lhe "lerrii:s _ 11r1d' OOn.dltiQn:i.of lh1µ: 
Di?caol:TnioC'"':':"::. ·: :· .. · · ... , ... ·o.::: :: · .... · 

; c~mpU~ftca· W1itl (;g~mmant;;i RequiiO~eriia.: -C~ .. ~.n,; shnfl pramplly' ci:,;mpr)' wuh afl Jaw::i.: 
. · ordlnaiiceS. :and~ _r89Wati0risi,: ·now :cif. ·hCri!aHar in: '1iffec:t;. of :di govi:immentaJ ·aulhoitllSs 
· iippllcablit tiJ"Uie u5eO:ar· :oecupijnc)i aUlui Prnpoity; ondudlng wllhout llmnauon., :~;o. 
: Airiorii:iirii> :w;u;: 01.abllitlo1. Aci1,::: <3nlnloi': 'iriaii: cql\Jelit': ii\' .m>9d .. f4>1!h' 'ilny· :~n: .Iii~:.: 
: a'dlriiliite: .. w:. iligulallon and: :•~Uhhol~ : ijojnjlllsi1ee: 6iii:ih9.: any : prace:qd!ng,o: including 
: oPP.rQPfiala· eppaBts.;oo ~Jpr;Ci O:;;Grunl~ tm$:".1.o~noc:1· Ld~~i:(i~ -.~l~inB: )I~- ~!->;~9i!IO:sa ~d; 

·: ua;{ong ,as: In '-l!i)ilqrasolei9P.m~;.~l)!l.qr• l~I!:~ .. 1n:tna Property'\IRI nD);i"!'f!'!'!dl•B!I-: 
: ~~: may: :re~~~~'.~~~. :t.o: :pa.~l. AA"'ua]e. ~~curlrj :ar :a· s~ ·~on~!: -~~~~ty 
:G.:iU_~f&1cto?'YJ9'.~~r;~.P.~~·e~IJ.~~nd9~~!'181'DSI." '.:.:. :·: .. "'.:~:::::·::· ::··· '":·: 

; D~l~ .~- :P(~1\ioi.:~ ~ntot;ti~~'.hcliti~r:.to. a~~n· Pf::~: Unm!~ ~e· f'rQp~: 
· GrentOr .Gf'i~ll; no; eQ :~1,1a;: S:C<a,' :1.rl:"~~~ll~. to thoso ·oclo :set for\'1: ~:~: tl\1s;:~!l~t9_1~.: 
; w~icl);lr:Ofl:i:l!lil:~raCJof. l!')D !IBe. i!! ,lhli; ~op~"Y ar&:ra~~v,~~~~ !!>;.~~,~.cl.'!':'~. 
:Jir.~~:e.t!!~!':ropeny,:.,,,o,:: :·o:. ,;·:.: :: : : : '.: .... '.:::::: ... ::;;,; .. : .. : ...... 

· ouE:ati 'SAJ..e;; ~ti~sair aV: LENDER.:, iienilcr:mily,: ~· ;Li!ridor's; opilo~;; ~·~· ~•!li.i(tilii · · 
auc: Gr1tl :Jlii,yublir; iiO: P~G_ eo~ liy- .lfii:a; -~CS: ·.ot::r:~sJ; µpan:~~.'!~."-~ -~~~~~=~~~.C?H'. · · 
LCOO'Ct"is' prior \¥rl1.~l'.':~na:"~~ :c;.r:D!J:o:r: p;ry):Pl!~·~r ~h.Q :~ p.:ap_eny~ ~r~y ~~~-~~~!!~'?:~~ _ .. 
~~~i:IY.": :~· :~Qpl9; or:~n~~11!"7· ~~:u:•~. ~If~~)'.~~ :ot ~~: P:~':o.r: :a~~ .ngh~ ~Ille; or:· 
VJ19~~~ :1_rt; ~h~: :m:t~I. '.~rtip~nv.;: '.t.il!l'.l~.1n~r: l?Q~ :~.'!l'.'!3;11~~: o_~ :~~1:110~. ~':'~.!!~: ~'?~n~rv: or.· 

:~~:~~:~0~t:ii~ro;~~~~~~=~~~:~;:~~~:!li1:~~t:s':t'!~J: · 
mtoll!lt with: o teJTii groaler tltBn·iivBe:(3) yeBta, leese-opl:aa·ctmUac~. et by:sille,' asil!lnnuin~· 
Dr irBiuiter:o;-m;y·bet.ii?ftQ:ii 1ntt:n:~1 ·1r\ :or:to:enj.tana 1n.1at tiDitnng:una ·tq:th~~Rcal:P.i*-~Y •. ~~ 
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DEED OF TRUST 
(Contlnuod) Page 5 

by ·eni olhcr melhOd of ""'1VcYana:" or .en tn:ercst In. :ho Real PrO!:crtY- II '!"Y ~ran!Cr I& a 
QC1p6rtui0n. paitfie~P. O:". Gittited · ~1!ty. coi'np:lny. ~sfcr ;:itso ~nrJude~ :1.~Y d!an;e U1-
oVme£$tl.ip- of fr1~ ~ lwe~ty-riue P,ert:ool-(2~:.) Of ~he voling &lo~ p:o'.lMn!:!tship 'd'ltC!ll?*-. 91: 
llrn!~.1~nny:c;:tmP?~·lntornm • .as_ lhb "ca!ie tytay ba; '?f ~;q.r~~l~r .. : -~· ~~-IS. ~l?!~n; 
~-n~I; ~ .~_rccscd_ DY .~nder if =~~ ~'?~e:1s ·p~l~ll~~Y federa! ~ ~ hy ~law~ . : 

TAX es .~~p .uENs .. TJt• (ollowirlg; prq\lisiDfla i"cl~tl~g \b the ta1'~s .and _tlcn5 en tf'iD Propt?~Y. ~!1': 
p~rtQ:T:U_1ji'Deti1.0::ifTr~_s1:·:: .; .. ;. ; :. · · 

· P.ayin(!ni.: : Gial\lDr ::ih3d · PDY: \Yt'iV.n :cue: (nnd i~ all inoittS PICr 10 detiriqi.uinCjj ·~n: .WfBti:.: 
·.pai:ial.iinuiD:·m;e3~--~ {Inducrtng willer arid:cmvo,,._r:U'l8:9 and lfflPOai~l!B. 
IR"Vied against or on accaunt· or tha Property, ancf&f\&!J pay wttcn'. due BD· daJms ror _work 

. danB on: or ror· aerv~es fU~~d: *·: fllP:IWi?I: £~.slle_d. t9. d:\9 Prap_ertv. •.. _Grantor ctmll 
malntDtn -lhe Prapc:fty "free ·or ~r ll•ns ~\/Wlg pr!orUy over ~r equal to 1!'•8 intBnl&I of Lcr.dcr 
'-"'?-;ff¥..~. q~: 9r.:r:~u~· ~-~t;CP.1 .. •or .!ha "be~ of taxes and ~ess:menta· not Cue end except. 
es ot~~ pm'lded In this Dei:d_or.Tru:;t. 

RJQht~ t~ :con~t. : Gi'anfQi' may· W!lhhold: p8ymanl or 8ny tDX1 BSSGSISIT\Cnl,. 0t C:~m. In 
cOnriCcll:Jf\ W!ttl:~· Qo~ ~~i.lh :41spilte .ov~r. the o!Jfi!J~!On µ» pay.: Ml lbf19. ~ 4~c;tm·r:n~~~!=1. 
in:lhe Prope:r:t)l·HI no1.Jeopardlz:cd. I~ ~·Uen nnses or:-aa Oled-N a re.'\uh nl no:1paymenl, 

.. GranlClf shall wllhUl nnocn ·(15) days ·aftcr·tho Ucrra11Ses ar. If ·a lle.n 1&:·tilad, wllh10 fdle_en· 
(1.s1 · ~aya· iiiei-: Gianior has: ·no11ca .of &hi!: nuDg, :ae=uftt ·u.a · ·disChin:;e: :Cr lhe · i1Cn: ·cir. II 
~ucsted bY: LcndOr, ·deposit W:llh Lanmir "cas·h or· .a suflioen~ cOrjjmam sUrcty. bilnd or 
olh8r· escUf11v·1aUsfllciDry fO. L~i-:in Dii. amount .&uf ficCnl 10 dl!ic.h8irje: th8: 'ieil ,phis- Bny 
coitS~ and. ·rBaSDri&ble :Uttoine)l8~· toi:iS; .or: Olh8r · d\Drges :that -:Ould aC:Cruo· ns:e· i-esull :or· a· 

: · 1orCdi:ieure· or. SD "UiidOr lhe: lnm:: :111 &ny. ~OO'tia4t, GrantOr at\all deterid Us"on. WtCI LCndet l:irid 
: '.:: sliOI~ tiaU&pY :any ::UtVeiee jUi::tgment .bPfcre &11forci:ri1Cnt BQDiriat :lhe' ·eriiPitrtY. · :Gtentcr: '5~i;.U. 
; -: i1Bme: :i:c"ridc:r: :o, ;en oddlObno! Ottn;e., ·t;ii'l4'J( :OnY. &Mr~!Y ~~- r:un:i~J:-~d: -~:tho. ~.1)!~!11· 
·:::pr;;a,;;di(IQ•i::"'." ::· ··::·::· ·:· ;: ·,: .: · ·;. · · 

E~idi~.;.:~: P.ti~~i .. GrMlor·~flhu upan:deriia'1d li.irrii:;~· to: LCndCf Bal~l~ti1i>rY ~ide;;~: b~ 
: .. paymer.1'.0f :ahti :iBii.ft: o;. otuiiliSsniehls: .;nd 8f1afl :autticin:u;: th.~ :a.P~i~1.a: 9Q~~m:ncn1a1_. 

: : · cifQr;liJI ;to;i:tenver: tQ ·Le11diir: a~ :an,. ;tiimt~ ·a·wriJl8~ al8h!lmenJ ~t tht! ta~ ~.t· os~sJ!!ents 
:· it:t!9~1.lhiiPiQP.erty,.::.::::·.::: ::::;;:::::: · · · ;: .. . . 

: : Ni.ti.:~ 'of i:c;;,;iri.c11~ii.: <~ntcr. sha1Cni1°dly: L.Cn~ili ilfl~ii:ii 1iftcori (161 ·o~. ~lot II'~ 
. worie: is: =commoncac1.: 'OJnY: rierVICUu· :an.· :r.urnisli~d; ac Pny: m&teria~~-~. suppqcci tb: :f.ll~; 

·• Pi0?9i1Y~ :U. :8hY= itii:!cRlnit'9 · uen:: in:iterUilrn&n'a: rran:: Qr :01hef :Ge;~;~~. :t:~ ;ezettcd;~n 
: oCcOUnt·Of: the :WOii<",· iilini~c;ea::i:tr. "1QIC~~ .... :~r3ftlar. wu1 ~n:r_8q~oBl·o.f.l.~1$.~~-~~I);~~~ 

, : : ~~i~~~~-~'.;'.';~: ~~!~,r~~~IT: 'n ~:n!~ 1h~1,aren~~, -~~~;~:P'!Y ~ ~~;;,; 
· PRbi>iiiltY °riili~.iice' INsiJAAi!cE.~ :.T~~ :to110:Wing:pm"""~• (oklilnu. t~: .;.:~~rini{1i;d:P•<>IM!~V 

"'~ ~!;flt~:t!:Z:1~W~~~,~~~.~ DriG . .noi ••• ~~ ~~~.;; J;).;.\~S1~ .. ~1ih 
· : : SLBndDni: inicndei:i : Ci:iveriijC: ;eiidCTisemeririi Uri it ·c8sti. basis· ror= Jh"ti '. ruu : iias'Ul"OlblB-: vmue 
: . : cDVi!rii-i9 ·ab·1mpri:iVeineftt.:i:ori ·U1ii Rial.Pn:n)itrly'.ift' ilri 8motiflt·sumce;,.t tP ~Va~.•.~¢!'.?~~~ 
···Dr: ilri;: CCNi.ir8"Ce: J:ti'W$B.: :and: With: :a: ":ilDnc:t:arci: )'.J16rf'109DB ·~eµ~; ;i!i~ ff~t. ~·· ~~~-: 

~ ~lOr .th3JI DJOO :~u~ :~·m~~1:81il ~mpre~rmslvO .. ~~~I ~D~~~~·~ I~~~ :m:~.~ch 
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DEED OF TRUST 
· (Continued) 

cove~_ge ~~OU!"lts Q:s -t..e,o;ir ~y. ~~I. ~!lh TruS:l.ee 8~ tfllldet'. tM-i11'!9 .ruamed BS 
a_ddlUona~ lnsurei;l'G in suctw · !lilDIDW nsura;nce .P~lda~. Addilionally, Grun101 shaD ~aum1iin 
such olher ansuranco. 1nchttUng but not _Dmltea to twzc:Jrc. bUSlrlCSS 1ruerrupllon. and l:JODar 
in1_uianc9. BB Lende~ may re~~bly require. Pollaoa sholl b~ 'l'lriUC!n :in ror"?, amount&. 
coversges and bn&!S rcascnsbly ·acc:optablB . to l.ananr end : issued by _ S -company or 
compamos rcasan:ibly i01CecplahlD ta LcridBr. • GrUntOr, upon reqUeat of Lender, wlll darJYar to 
L.8ndar froni lline la 1tma'.dui'Pi:Jnctf!s .. citi:erUllcota& of msW;JnCQ In form G;allDrDcl01y 10 
La!ndoi: uidudino .1UputationS lh&i ~,:wge, wlll_nol be canccQed or dlmint&hed wUhoul a\ 
lczc;( th'aly:(30' dayi PfiOr wril1eri iioliCe·to. Lf;mier. EHch inSurence Pci~Cy' Bl:iq:s.'UIIJ lhc.'µde 
an endoriiiDineF'll PiavldlnQ ·t~el r.z::iointaga m ra~Dr of LeMtir will !lot~ ,DJ'.lp_oirud a(any·way 

. by ony-ecL cm11:11on or dcfoUll of Grt1ntm' or.ariy other po•_s:cn. St~K~hi·ll'!e ~ Ptopelly ba 
locaht.J": in -dl1 ·~~ d~Jgnalolil by lht' · Qlrcelc:r _of th_e ~~der.P Emargu~cy ~anaoamenl 
Agency as a apeczal naoa hazard area, Granier ~rans ta abliJm and malnlcun Fcc!l.:rul Flood 
lnSllrance. U avaUabla, \"lllhrn 45 dB)'I al"ler nouce la g1von by Lender that tho Property Is 
located In a SpaOal flood hazDns an:11. foi- tliD run unpaid ·pnnelpBI b&lenCo of lha toan nnd 
eny pnor· Uans on Iha property securmg the IOan, up lo lhO maxlmum pollcy llmlls sal under 
lhc Nelioilel Ftoud lnsinanc8 ·Progra"',-, or as D1hCrwiso roQulrCd bY Lcrioer. 'Bncs:to m81nlmi.n 
such 111SU1'Dm:e for the term af the ·)o:in.: .. - .. .. 
ApP.li.Cn.t~a'! .f!f P~eod!! .. G~ntor GhD~ p~pUy noU~ ~der ol any lo::sa or dMlage 10 lha 
Propetlt. Lnru::lm may l'Daka proor.ar lo:s:a Ir Grantot folla to do co wllh1n ll:toen (15) days of 
tha. casualty: Whtr1her or _nol :Lendar'11 ·securlly Is vnpmred. Lender moy, :ti Lenoel"s 
t!:ecibi. · rCCO.VC' ii'riia' ri:itiriri the pfoceeds of any: in5uranGa and. apply ltie proceed.Ii to lhc 
redui:tlWi ~ot:ltie lnct0b1~5 .. payn;Crit Or.anv lien attacllng lha Propert)'.- or lha restoration 
ci:r.d riipair Of :lhe PiOperty: '. 1r0 L8rnfBr OICct3:tO cpply .lhe pn;cced:l LO .r'esloflllfon :m'.ld. .r~~r._ 

: Gi'Or;tor' ~II rSpaj~ ·or' ~a··u;e; :diiriii:tuetJ: Dr. ~e&lroy~. 1r'npfoi~~nta II'!. i!: !'Mnr.~r. 
ODtlsf.;JCICuY JD· i.cnd:cf.:: :tend~.r. o.~aJI~. µlion ss1iaraol01)' ~.f of cut;11 oxoen~!Ure,. pay ~ 
r11iinbUrsp Gr.intor. fn:i1Y1:t~o:p.··cu;eo111 (C!~:tha reasan~ll' ~~.• .nf ~pair ~r ~~!0''3U0~.u. 

· G_~lor ~' tiol'!~.daraµ~-~d~r.U,IG-D~:of TN1L :Any proceeds which. ha~e not bee!"' 
.. · dl~ura,e&;1:\'!1~t,~· 19~ days: ~l)er .1h&!l:f8C!!.ipt end wtuch l.Cnc!cr_tm~;not ~.lUad 'to. d1e 
· : rcpmr .ar -rostoraUon of: the :Prypcrty ahad' be used Orat to pay .nny 01mcunt. ~WJng ID: t..ondm 

undei:thiS;OCcd ·or TNSt.1hen ·ta .Prit:aCaUed :1riuireaJ. and.the. ·romatni::lor. irony; ~q11:bc' 
· . : ~SCI ·10 u1i.i =p;mc1p'11: t:i.obi1Cci · (jf lh'D · tndebtediieu. : · If Lerid8r' :t=.oliJ!i :aiiY · ~~i!-4~: ·;1~or 
' .. p.,ym·e;u: 1n· ru·ll ·nf. 11111 :1sidabto'dniiss; :~uch proceeds SnilU be: p,ejd: 10 .~at-lb':-' Bs. Grahtor'~. 

tntSi:Sl!;.iriQYDPPEiisf:::·:::·.. .... ... . : ·: ·;: .. ::: : .... :.·:::: .. :··::·::: :: : 
·Gr~~~'. ~mi 'vii J,is~~=o:: \)Poft -~~ · ~r .L~nd~~ ~~er· r;ot .~ ·lh~~ ·Orie~·~: 
: yeiii," Gniri1iir idiiili rUmiSll·tii lcildi!i ·a:iGpoit an eadi umlin!i ·pallcy ol"UlSUloncti •hov1ing: 
: c1f"lho ·numa or Iha liiiiu111r. C2l· 1ha'ia:lci mtlircd: 131: the amoim1 ar llie·pa~cY: 1~1 lh~ 
; pr0pCrty

0

hisUn:d, lhD llien :currirnl :~on!. valuit Of SU"'! pri>perty,: and llH(mannar Of 
· dolermlmng lhal value; and ·(SJ .lhc eapiiallon <1a10 .or lhB policy< ~o.nlOr'""'D,:•P.O!i 

· · ~ :::k;~;~~~~·~:~f~~~~~;~~~~ i~~~~~ ~~'.;~~~~~:·Ir ~~~1 f~~~c)'r; ~~ 
~Eilc'~·ii'tii>'eilcil:uliiis.·:i1'~·~:n;'~~:,,; oo~:!iiiii=v@.lr.i·~~~~"1•l 

: all'ecl "LeiiaO(S'. iidiircit :ai:lhii ~.or II .Gi;oti;rr. 18!19 :to.oornclY:V\'lt11;a11y; ~Sl<J!' . .'!( :~ 
. o.iod" or ::rrUsl.: er _eny;f.t>laUo'.d" IJOcuini;nl;;:Pli:fLl!!lng_ bu! ...... ~.'!' .. ~.~.~a:~ 
~~~.paywlien<lue ~~~Is reqUlr"!'I 10 ~ !" P,BY ~'.uu~-~ .. 
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DEED OF fRUST 
. ~C.011t1nuedl PiJge 7 

of; Trust a Jrri Ruiaieci ~""'' Llitd<K;!n):Gla111ot'&' beh&lf.!""Y'.(bUI ~!311 ll01.J?<l "1'!lgall:d 
ror l<lke'lmj.:i1~10r(!h?I ~-.. ~ :'!P?.1<!¢.ale; Jru:ludl"g IJ'l1 nol .IITTJ:lod. LO ~ .. g:_ng· or 
payll>g '!I!:~: Rens: lioC!Jfirv_ 1111=~•; ~naimtiranoes """ olhel' clarms. m any. ume Jevte:I or 
P!~.~.:9!!:!h~:~y·~:~ylng-~:~ for insunng, ~~:i1nd proserWig lhc 
Property.: . .<\11.SUCh cxpendllUres lncuned·or.~Bld by ~.for·suclq1U1posE>S"WUl:lhen:bear: 
intorasl ~t.ttto. :nato d"larged urH:1cii. 'tho. NO:ta ·uns:esu·s;iaymenl :of i'1teiv&t at thal rate ,.;ould '.bS 
ccnlimy ici appllcall!a law,: ii> wltlcl1 C\""1t:oucfl· orpcnsO!l shall bi:ar 1n1omst:at lho h!Jjhesl rir.e 
pormilled ·by appllcolite JioW limn ;!he rt.:e.incurTed oi' Prikl bii timer 10: tho 'di:i!Q ·or:~ 
t>y.Gr.rn!Or.: 1111 ·oiudi:e~ w;1n:ioc.an;,; ·,;:p;,n or. Ilia .lndeblaona.s Bild, iot ~eMete:DP•Jari, 
win ·cP.-i::!Je.PiiYBble.an.dtinland: (Ell. )>cl:liddad 1o:tliit tia1ana.:or.the .Note &nd:l/ii i>Ppo~~ 
"""''II ""d tc paya!Jlc wtlh eny·mslallnienl_paymtlnts to bCOOmO csuo dunro cllhct (t) .. tl'lc 
terrn Q~·any EJPi:liU:Wh;;~~~~'~.P.alicy: _qr·:~l :q10 ~ tcrm·iO~·"'° N~to::~· .cc•:·bc 
llealw ·ao a . ..- paymanr . .-m.lcl'.I wUI .l;Je '*!!'. ""!I PBYal?'~ al :!ho Ncta'IJ mQluJfty;: The .Deed 
at Trust amb 'NIW~ paymant:ct ~~ts. SUth right ahell be 1n s.:fditlan !a aU"othcr 
ng!lls ~ ~ If? whicl1 La'dl::r '"?>' 111> cntlUed upon Delaull 

WARRANTY! DEFENsE· -OF ·~ • the iooawmg provJSJon5 rc1aung 10 owncn;11111 o1 -ino 
~-:DP~~Y.~.~~_p;_rL91~~!~:~~~''.Tr~u(I_:·: ···· :· · · · 

TIU• .. Gh!ittar. weiranl• !hilt, (~l Graruor tiokls:oao.d :.nd ineilwlabloti!Je .. 01 -reeord 10 Ille 
; : p;op.;;iy:a1· ree &1niPle, ·free: and ·doafof· .en llon' Qne1: Crtec.nnbi'oincc"s other lh:3ri O\o&e set 

roith ·io u;e RG8' P.ib?Bi1Y"d&Darpup1;:9f~rft;ailY 1tt1e )t1.nl:l1''!e, PQlli:f, '11.I~ rop~.:9".~-~~! ~'-'°· · 
GProlOn r5sue4 Q1 .f~vor. qt ... and :ac_ceplei;t ".by, Lender in .connection with lhi!\ Deed or Trust, 

: ; Bii~.: @. t;rmjw _hll~ l~•:lulf; Jlght,:llOW.•1. a!'d ou1~orily 1o e"8alhl '!II<! ~Jl.ver ·~!~ :o.8!1 ~' 
••. Ttusflo-~~.:;;·: ::;:.::: :· ·. ·: ···.. . .. 

· . : DiifltnDB. :or. Till~~ : ~SubJBcl IP ·Iha· :excepuq;a; ir1 ih·e :P.~gruph: ab~. GranlOr: :~~~~t9 and 
. , . w)1J. r~: d.O~efic:(~: liU~,- ~b ~.he; ~~Ojl .. ~ .• -ag_ajl15~ tfU~;lor{~U! -~~~:ol;~I ~n~ : !".' ~ 
: '. · "oVOrlt :anY. :ad.)Qn -~=p1~ee41!lg-~-~d· ~hat que.sUOns Grantor"1:lll~~· ~r :d1a· interest 
•. ur:rtlJ.&tsa· or. L:ondct .under: this Deed.of. Trust. :Granb:lr 1haJl"darend :lhe. ac.tlon:at· Grantor's 
: . ; d~P.I!~~'.~!~~ ~~~ ~ ~U~~~~~I ~~: ~-~~~'.~~cpryg,_ ~."!l ~~!:~~~~=~~ ~~!B~ 

. IO'parlicfp3le ln·tfla: pro""eding:and: lo ·bo rcpmoonlod m lhn 'J>f(lrlDC!ding by; COUOGOI: a! 
: t.Citdci's:own ChCili:ii. =and.Gi3nll:ir i:tUI '.iliinvi!i,_ or. CBU&8 1u·ba .<hdlvered::lo:t-: sudt 

. . P1:5buinontS Z.Li!ridi:!r rmy:rcqUcst.fram:titite to" urrie~ tC.. pemill ai.idl piaitlciiiallrio.:. ~: : : ~:;.: . 
. ~.c~~'plla~o·:Wii~:~·-··:··Grantot:~i?a::that lhc.P~~i1V arid Gris,;~~ Jse:or·lhe 
: .. P~eriy: .COrTIPiliiei: :viitii. "Sil". 'BiiiihQ'.: BPPncabla Jawo. :on:tlrinhCoS~. :i::irid: reguiBlians": or 
.: i9~Y.~~~!~~~~;c!~~?~::~;·;~:~~~:~;:::~:::; · . ~:: · : ... ~-=:::: 

; : : -~~:~~· ~ ~r: ~ ~·~~~u,~~~fl~: '.1¥.1~. :~~!ra.l!o~~~ .. : . ~):; ~P.r~~ucnl!-·: =~-~~!!ft~.::~ 
. : • ~9.i11'~ ~~.l!Y. l:?!'~r'iy> :!l!i.~:~ .'!I :T~Sl ~hdl ""!"""',tho ~ocution.and duli""'}' 
: : : or:011s.OCec1 o~ -Trust.:GhaD:be:contin.JDl!i:m:~re:;_and shd:remmn an run :torco ena.·cffed 

. '11\~(~~m.;,:~~~!¥.(t~~~~;~Pl'!d'ln~:::::: :· .:::;;'::::::":::·::·:: 

; ~?s"~~:f ~~:::} mi~:~~~1f~·~~~f~t~\~?~ i1f:~~ ~·~ -~c'1~~rn:~~~~: P.~t~:~?!?~:~~ ~ ~~ ~~ 

·:::ili:t~~~~~~~=:ia;,.~=~i~.::~\~~J~r~ 
: · d•.~ .. I!'"' ·a::uon: ~ .':'-~: ~e: !'~· · :-~ ,rray :'"':Iha: _f!OIT!~ :J>Brtl'. :!'!: M1: 

. : ... ::;;. : ... 
; ::: :=::.=::·: . . ... 
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DEED OF TRUST 
1!:om1n\led) Paga e 

procaedlng •. hul LR'-1~· ~~ · ae encil..le~ .to .P~ntc.!J)&itc 1n. lhc procccalng. ~~ lo· be 
repmsentad m· 1h0 prococdino by: ccunsol ·or Iha own dlOtcc Gii al Granton ox:po~c •• wnd 
·Gmntar wlJI dcl~r er Cause· to be delh:orecS 'to .Lander such mStrumanis nnd doc:.imarilallcn 
'~ m"y ~ rcq""';ici<I bl(.~~·:~· uij>ii ID .ume to pc~H ou:h. parllcip:1Uon. · · 

• Appt~fi!!> oi. ~ol Proccado.· .U. Su .<?f "l'l" pAn or.100. A-~p.:_ny L• ~ l!Y. ai:rviant 
• dGn\'lln procoocllng3 or by any ~ ar pun:hasa in Ueu of condl!ITWllian, l..cndeT may 

. ·,<rt!"' CICCllCln ~ lh;Jl '!lJ or,any portion crf lhD nol ~ ol Iha EIWllRI be c;ipllcd lo 
~ ln:lctJ!cdncss err lhc n:;>:11t. or "'510mllon cl lhe Propmty. lhD ·nm pacr.ods or 1he 
award&ha'J moan1ha oward·ollar ooyrrontof all ~ccc~ ~ &ndottomeya' 
.,~~red by Tt-wsteB or ~VI~ with lho Qrldermattcn. · · · 

'IMPOSITION or TAXES, 'FEES ANO CHARGES BY GOVERN"1ENTAL AUTHORITIES. The 
·foU~Wlng ~vis1i:irii:rC1.0tmir lo 9'?~mmcn1a1 ~::ucu.' rc:is end chaivee em :a pan: or 1hrii' Dimd of 
ln1s1:. ·· ··· · ·· 

Curh3:'9.I :Taxa&, .F~~ an.cf ChilrSos: 'U}>O!"_ r~quo~I by· L:cru::tcr. :Granter sh.':111 ex~~. cua:­
doctamcnts In addlllon to Olis Deed-of 1·rus1 ond takt:i.whatever 01her HcliN'I is .m.QUeated by. 
Landor fa porfccl ond continue LcndcJ's llcn on lhe Rc:d Property. GmNOT ~haQ reuntwrsa. 
Lcndur for uD IJIXaa. m .duscrlbed below. lDgolhor wUh aD mcpcnscs rriairrCd.m recording". 
pcrladlng or contlnUlnD lh1a Dead or Trual, Uldudlng vll1hou1 llmllallon :all I=•· rceS; · 
documentary at.ompD, and alhcr chmgCD for recording or rogla:tBnnu"Uuu O.SOd of ·T1VGI. 

Tnxas. Th8 rOnowing ahd Cpii!sutute 1Dxos · tc»Wh1ch this &o;:tton a?pGaa: (°1 l a spttt:lflc tax 
upt;in 1~11 lypo, ~t ~~ or.Tr,4.l!l;or upon aD C?1.a!1.Y ;l&rt ar th~_ lndcbtecln~ss s~G? by: this 

·ocee1 at TruGt; (2) D i:pecmc.lax on Granter whicll.Grentar rs eulhorl:lDd or:·roquned tO 
dodua :!ram p;iymcnti cri '1tio lndoiii,,;,ne... ..,c,.;e,i :by .lhis typo or Daiitt or.Tnisl:. 'CJJ: a· 
181e Oia~liUii titP& Or .D£od or Trust c:hargttetJIQ Eigainst lhD LCnacr ar o;e· hold1f. Of Iha NQte:· 
and' ~(4\:~a:ip8Clr.c· 1nX on all Or ony j'Jartlan or tho lndcbtelln"e:os or ~n payrnanli Orprii:ttjiJril 
:ancfirilCi~tmiidDby·ar.:in1or~: ·:.· ::· · .... ... . : · ... · ·· : ...... : . . 

: · 61111,;.;c,u;;;r ~ox.;" '.ii ~ !<ix' th Whlci-i trirs ~~ ;.~.;. u ~ ~ ici u\o 
· · ciSiO'ar ihis.Doad Of ·TruOI. ihiS:..wnt ohiio liDvo.lnli """"Offed: <is aii EWril'of O<:laull; <ind 
: .. Leider '.tT-By, oxerdSe any. Df oll' of' it:i ;avtillabSe: ~ far Sri E\iei-c~ ~~ P•~~"'!1: M proVadad. 
'.t>eloW'uness Grahti:ii'iliilw.::"1::11eY->:ll'.u> lmO:bcloio ii batjorrai'daJJllQuen1;.or,. ~: 

' : ccnti>&tl lh~'taX "'°'PriM<l«I ~ in'th<O:T-~ ~:cDdlpr:> cn:l'~wllh-~ 
• cav.· Di a ~ffi~i-bn' ~te: aUf'6tY·baRi:f Dr. Olt\ar.fi'~ly ~l~D!Y. to ~1'!4er·: ·: ·:: ·:;:. 

sEtiimn' AliREEi.iEHT: 'l'INAHCJNG s:r.\-FEi.iENT&: :Tiu; 1oiici,~1ili1 pro¥1;1,;;,;; :(aia~iig:10 IN•: 
.OCedcrTiUi:if~3'S8MltV:iijOCriient·ant=8:P8rl Crth'1s Deiidof:Trllst: .... ;: · .. · :.··· ·: 

'. . : ~tii;,'. ~~qo~~~: '.~ ~l~~~i Uh~u:~D~lfu~: ~ S~~r!.Y. ~~i!~n~ i!> 'lri~: ~X!~~f 
: •• any or llMI ·Property· constUule nx1urc:;,: nnd 1;c:nc:cr etu:aU hBve:o.ll or :ho:ii!Jhto of a·oc:wt'C'd: 
· . -~~,(aidei:!•.'!'.!oi!ii!~'!!':~~ ~~';;$ ~i!'~~·r.riiin:um~ 10 ·~~,: ::: :~:,::.::. ·: :.:: 

: ... : S~~nY. in1C~~~ :~P.?~.'~~i:i?Y. ~!; G:r~ni'?f ~;a!•·~~ ~/fuie~~:~ .is. raqu~d 
by· Lender la P!'f:l!lcr and .conunuo . .Lundas'• aocwily uda1'831: In :thc .. Rcn!i;: ·ond Ptriiiiim 
Piw>iirl)'. 1ri· addition iii' rCCnniln9 ilus. o.CO al :riuSt. iii. inc ·1ea1 property :roi:iin:ls: 'Ll:indor : 

: mtiy. ai airy limit arid WutioU1 rUrthaf Mi1!10ni.atl0it"ffiuti. Ghrn10r. r.Ja Uecutea :cour.terpqrta,· 
coplns or· mpmducUono of lhio· Oood· of fnisl m a ·flnanc!ng· ·Gl.:Jtement· · -Grtvncr· &hell 
,;,mliUisa:teniiefrai ·;;u cixpcriues ·.ncuiiail In i>orfeeUnil o; c0011nulnii !~11: ~~~.~~!Y:I~,~~·.: 
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DEED OF TRUST. 
(<;ontinued) 

:lJPcin: dorouu:·GraiitOr:~on:not·rerTI~e: !over or'd&taCh the Ptmsm~1;p1oper1y rf?!I lhtt . 
. PcQPe~y.: Uptm;!:J~raµI!; -~~!"'~-~ .~l:l:lJ{ :a~:ambJEI" any ~onai:~n:>P&r:tY .n.~1 .amJte~. ·10 ~e 
Propet1y _iu a :mannet -111r1;t1"al ~. pla~ r~~~btY,_c;a~\'91'1e_nt1a 'Gmrr.or ~~;~er and m:lkc 

. : ll :a~~ ~~ L~~!i!! ~·~!~~!r.•: ~~·~~ :(3]: ~~ ~f_l~r receipt:or wrf[lon demutld from l:.c:mdC!r to 
~ ;GXt~!'f pc~lac.;t tl\i oppU~~ IBW: . ; : · 

Addr~::: :r1ui n~olliilfiJ BddfV:Ss~ ;Of. ~ra11t.~ (dot)tort ~e: t;cn;dei"; :~~!~ party): fli;>~· 
wtuch ti,,fci'!fi~llo_n :G?:1~tning· lhtt· Gl!C~ri~y m!m~_~t gr-!lnlcd: by-this ~~~- .~LT~;t :~{IY .l?e. 
~ta1neo:ceatf1 as requlr_e~ by -l~e;unµ"orrn Comrnrncfal ~) ~ ~ ata~:C?" ttie·or!l.1 p~ge 
or I his· Dced'of'Tru:.t:: · · · 

FURTiiER ASSURANCES: ·ATI'ORNEV.fN~ACT. Thc·fonowing :Pravistoris .:C101ing lo ~.,,.J~·r 
p)i:sla{~.qes· ~-'!(I ut19fn~y4ry-la!=.1 ~~ ~ puif ol 'ltus Deod or TrusJ: · 

. Futttwr· ASuuriiic;eit., : ~t.aiiy .llnie. Bili.I ·rrOrii 1iine IO)li"nQ.. tfPi:ir:\ ~ Pf'Uirid«', ~ 
,;,m·m:ii.,,, c....:ute.,;., clcllvcr, or-wtU cause 10 be made.·eixeaJtedcr ~~to ~or 
ta t:endCfli:~.: ;;nd wh<ori ~ by l.Jond!!r. """"' to be fllell; reaJilfad,. ~efoled. '<' 
~i&;ooda:I. a:> lh<j""""' nj<ly ba, at such limml End In sucn.oltlcl!s end it= as t..enoer.noUY. 
<leem ~": atiY:aH\l"!"!:~."'i!l n:<>/19";1es; ""5Jd!l" 111·1niot, ~--. •ocu;il>' 
&g1www1elfs .. -•. tlnanong·.~, :c:ontinualktn tiWIJ:are:llS. -instruments .of .further 
as&.asnce, certm~1as; ond other ·c::IDa.Jrrorus m mav, 01 the sole· gpraon :of Lerdar; be 
~or-..,oider.to Mfl'"o;i"~o. Mmplete, pelfect, ConWiuc,.or.~_·111.. 
Gr.lnlct'~·at11~""" UIXler .!ho Nole. this- Deed of Trust,-snd lhe-Relal!!d DoCUin:i1IO; 1'nd 
121 · ltiDUcns ard !lCCUJity inlD=t$ cicol!ld by .it.o Coo:! ot: TM! e.sr.n.1 ericf.pnor:aoriS'Oi> 

.. lh8 A'Oi>&i!Y: ;.;mailii?i ·.;,,;.; 'owiaid ciT ·11~ ti~ bii Granter.'· UriBS9 Prohlbaed ~ 

. , 1aw:nr.fendifr:~·1Ci lfiO"Cxi>Jtn;;y: in:.'ii'ttlnjji .Gianlcr:ohall n:•~.Lendjsr. for el!.<:QS.111 
~ricl e>i;>en:les l""""9d io ~IQil !Ni~:p,.; mOtler~ rcfe(l'cd to i~ this:~:'· · · ·: · · . . .. .. . . . - - . -·- . 
AHGriiay.fn-FacL· .. tr· ·Graitor: falla' to -do: ony or ih!i ; ih1Agt. reri!:Ted lli p., .ttie :~ 
~; Lendei-nisy. clo so lorn in the·"°'"" ot:Gr.intoi- iori1:f iot Giaiili:ir'o. ~-· · Fai 
8UCt1 ~; 'Gtimlci-:herl!b)i 1~1y '.;ppoii'.it'i~ aS UrafUOr'is" sttO~l-f:ad ro_r 
lh1hJi.aPoiSe'ol·ril3klng; C...cutlnil.: ditlili<liin9; :lillno. iei:Onjlng. !'1<1.dm.rye ~~ :OIJ'.ler ""'1!1?:1>;1 

·· ··· ·bli: · ····· · =or.dliilrable.·li1 L.8nr;I (s· ,,; Opinion.' to acmn10Ulil'flh0 mattonrrcfaTCd 

~~~:if~5~p.~:':~~~~'~1:~;~·aue: ~~~-~~o¥9 • 
:iii 11iii' J;t,l\;jaiiciiui :iri1X>S8<1 upon: GrunliX uncrif. lhli; Deed' iii :Tri!sli ·t;.oru!cr. ~h;lll _diCc(Jl~ """!! 
dolh:ei.iD.'.rruiiiee·a:reQliOst1oi.n.rll :~c)'.orice "'1cl sh811 execute end dc!1ver: 10 GranlOr 

:;::;:~~~~'.~~~~:=~;~~~eV~~~;;:, 
oh:IJ'~P~b)(~a(l)"folf:P!!~f!:~;~J;lle\""~:: :·:' , ...... :;:~:::'· :: ::···::····:·;; 

· EV.irra.DF. :DEF~UL'F.'.. Eili:li :or:llie'.tlillilwinli. :01 ~iin~iif' ~iillon: ·~611 ~·-~llM!>. ;>~:~••• '!!. ·.:., 

~·:~t¥:i'~;~ti~~::;~: ~ ~~~*:payn\~~I wh;; ~~;~ri~ai ~~~~~~bt~~s,·.: ~:. '::::;:' 
-. : . · _O~t: b~iJtti:(.:: :Gr:uitO,: .ra11s. ;1,;; CoiOP.~- ~1111~ 0r: 10 ~r>ci1cirin: Dny . .Clh~:term. ~abllDatt:in;: · .. : : 
·; :-co'4niini "Ot ·co~d1Ui:Hi :conb1n.eti ~n duS Dai.id or:Tnm1 m .in a,,Y Of thc.Re~:oc·cUmerits or.·.; ·: ·. 

=-~'U~i~=~~m~~~::r:~~':'-~;~~:~~Fn~ ~~~·~~ ~~'.'~~;~~~~-~ .~~~ · ·: 
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DEED OF TRUST. 
· (Conli_n~edl : Page 10 

CO;i,pUari.:e· :datOi.111; . :FWJute :to. roni?ly: "will"I Rn,. othir lcrm .. abnQitt"iori. cavc~onl or 
C:ini:l1Uan conlatn'tid ai·tli11 =c>cc:d or ·Tiu:Ot..Uir NOte. or. in uriY or lhe RetDl9tJ Oocumant~ .. 

· c8r8utt .;n oihar PiiyiiiRnts ... F.~~ or Grarimr .w1th1n ulii Umc r~Ufred · ~y lhrS: eeea a·1 
; TuiDt' i.o':inet.e iin)i. poyniCi1t' -rai tax~; ni :ins~iro'1iCii, ·ar a~y. othCr :pD).'mCnt ncCc:-.scry to. 
p;ev~~ ~ling.oi:or 1o·e<T~1:nis~&r~~-or~ny 1:an: · · · · · · · :.·: ... ·.: · · 
Oc1::1Uit :tn.Fo:iYOr: o; ThlRl:Part1es. ShOUld Granlor.aetaU.Ji i..crimu nny"io3o .. m:t!'nsinn af 

. Crndd."iiOC:Urlrr.aSrDOmant. pu:-Wsa.or r.:tlc$ 01gniani1trit. or.any other"agraam&rit.'.iri laVor cf 

. m•f. ~Oihiii · cradltoi· Or· pei-SDn · :uiai · · maY · iTI.i!OriB.llY · affect riny =ot : Gr11ntOrs . Prasi~rtY Or. 
GraiJtoni abilJty to' rOPaf"_lh,i.lr'.t:fubledm;iss or. Grnnt.rs ·ability tO'"poiforni =Gri:ihtOrO 

· obl~tl~~ils·~ci: 1his DeB~ D! !N~I or.any of _tho _Rttlffle.tJ OOci.Jmimla." 

Fatsto·Statt'mants; · Any·warronry; rePn:i~tlon or ~totomenr made nr turn1st1ad 10 L..onder 
b)r: GiBntOr "(u or.· G;aniOr'S 

0

baha1f:unt10r: UUs or!cct or TrU~t or :inc Related Documm\ls ~iii 
ta!m nr n1is1Mdii19 it. ·any riiaieriel rmpact. eUl\er now or at lhc Ume mnde or turrushoCI or 
beei::imo.S·f.11~ o"i iTu.steading.at"Brty Ume iliii"'af)er. · · · · · 

Dafltdtve CollntandizatlOn •. This.Oaed.or tn.isl Or ariy ot thC :Rctrtcd.DoQ.iim,"nis ·anmu:s to 
be·m·run·lorcs iind 8iiei:1 (irlc1in::11riq·ra11unJ·of uny·col/ateral d_oCumeni to·cn:i:ne a v8ud and 
s)eif~:;~i:-~ ~~~ri:IY; ini9r8&1 ~r Jlen"J at:B'nY tirAH Mild ror eny reason.'. • ·: ....... · . . 
oU8th or;; lnsoi\.oncV. 1'.nC -OISsOrU~on. ai Grantar'B (reoiirct1ass af. whether .CtectlOn ·to 

· ca~.ll".I~.~ :i.~ ·.'!1a~J. ~".'Y. '!'C~~ ~11h~ra~s· from the 11muce1· u.Bbl!ll)' company, .or. any olher 
. te~nattan of ~nlof.'s axistenCR 8:8 .a ~g business. or U1e de'5lh of any memtn?r, tno 
.1nsalvency of Gri11ntar, lhe appo:in1mant af.a.rsculvar for any part ·or Grantor's property, any 
· ans1gnment·ror uie bciioin Ot·cioclllora. Dny typa of crediiot worilou1, or lhe c:ormrMncamenf 
Dr anv Proc81!dln5:J 1111di!r BnY hankrUPtcY or lru;clvency la\Yc ~ Or ag81nsl Gi&ntor. : : : 

-~redl~~·a·;.p~rtal~. PrcicoDdlriS~. :bo~;;.11~camonl off~r~cios~c or lotfe.1iui-e Proca:edfnga." 
· V..tiDihBr. ~~;iudfdai proce&dtng: -88if~e1p: repcisittssmn or any ·olher ~tn:Dd; by uny credllor 
Df:GrantOr·oib}i:any·gOWriuneittm'898fiCy:atjafnst any J)rOPol't'J IHlcutfn9 the lndcbtadnesa~ 

... · nuD:i:nc:tUdte· ii Otiinliltiriient=or ilny" 0t ·araD~U aet:aunl.ai·•iicJudln9 ~dilpo51l"aC1:oiir;LSi :w11h· 
· · : britdei-~: :HOw9Var.: !Uii:i :EVcnr or oarault :Shiill ·ftDt ilPi:ttY: u uMtrii' ·15· a:gQ~ :ranh :c;r~~ :Q~ .. 
· -: : Gn:intOi:as:to· tnO :V81kilty. Or iil:ifPneb1~S.S Pl l~ .maim ~'f'ltch r:S .U!a:~ ~~ ~=~t(dn~r or. 

: fi:irf"ctlUri:: :.:;roceedtng:Bnd:u ~r&:ntor·gwe~ ·tetider:w~1.u~., .l)O~ <!f :11'.10 .. a.u~.1~r:9!' ,o_rfe_1;u~ 
p;Q;i?e~ln(I :enil 7claJ>9SJl5· Wlt'J: Lt:l)t1Ci! ;rt\Otl~ ·at :e: ;i_L!~~· bqn~ .~I ;lhB ~~~.Ito~; Dr. rO!f'~1!¥~ 

. ~=:":r~b::~~~~t~:~~tj~7:!:~~ ~: r;~~·: ~:II~ ~~:;·~l~cr:~~ ·~:~f1

~~~!f: ~r:~Yf~ 
Sj.,~h~ :~i: ·ou\of.: ·A&ivo~~~:: My_; bniai:h: t>y: .Gran~~~ urid~; itW : i~tiS; ~: !3;1iy: =~~ 
ugreenii:iir:ootWoOn :Granto~:~: :i;.endtr:.ttl~t: J~. :"!at :te~; ~i_thrn:.~)I_;~:~~~ .. : 
jir0vfoe1i:~1ii.: iril:l!Jdi.'l!J.,.;~riou, H'!P.IB.UQ!l !!l'Y. ~B'"f:'.ltie!l!:concem1ng_any·'!"!e.~!8•~'1!'". ~':: 
:·Q'Jlc:r:~lijPQOtj.Of:~~Wr.tO·~~.ar;\~~~ex~ng.~~!l'!!!l~~-~· ... ···: :.:· .:: · :· ···:: .. · 

: . : : : :Eve:ri~: i\fi~c.il~~: ou:.i~~hto,i.;: ;An~ :c;r: :ttio: .~h~ding :a~t.,;1ii -o~~r~: ·wi•h: ,~P~ :~q: ~,,y 
. : . · · GUBiimtcir :or; ;in)' Qf ·o;e: •iide>t~t: ~:~Y· G~~~Jor" ~1~ !I?!:~· .•n~~.19_~~.: ~:. 
· ·; .. "f'riOk"ciS'.Of:G~l&?i( lh& :vi?li.rfitY. p(.: ~r: 11pt;tmtv W,#r; nhy·~~1y·cf"lt!~: ~-.. ~~~".'e.~;:::::. 
: : Aifu,ii,ii;ei;~-~~ci.:' :il,:~j:~:i:ii.inue: ~ci:J,;;:in' Gtii~ta's: iii\iirielf,i i:inldit1'lfl:: D( 

··· L~r·~-'~e:~.or _P~-~~-~P€'1':f~~:ar ~·~~~;~-~re~: · 
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DEED OF TRUST 
{ConUnu~dl · 

· f~~ty. Lender·,~ "gcOO faitti:belleves ltS~1r inS&curo: 

Pllge 11 

RIGHTS ·AND.REMEDIES ON DEFAULT.: 1f;311 E\ltrt of DcbuD oc:LJ~ ~er tru& °'3ied.of.tn.ist. 
eJ Rny:fime ·~mrner, Tn.r.=;::ieB:at t.Bnder ·~ exefCl3G orr,r aio:or ~re er tflO:·tcuCV' ... ng ngnt:.1· 
an:i iemedi_er. : : : · ·:: . . · · · · · · · 

~~C~'! ;or.~~~~~(~~ . ~~I'.'. by L~!. ~o. P.Jr:iuc cny remcc:y MDU '!CJ.1. cXcti.icio P.U-~~· 01; 
a~y;plhet !e~~v.:.and e~:~ion .. t~:!~ t!?'P.ef!d!l·~~s·or,~·tn.kq ~n to ~:'1rl 
~~lig_a~.:wa .!'r. ~tcr under lh!ZJ: -~·~'· :rrue.I, anar. Gran~s faburu ·to perform. stdl no1 
anecl i:.ender:s nght ~ dadara :a:d!"rault ~:~'~ Us remadias. : · · · · 

AtcaJer'.lle·lndcblednCG_f!·. lender~! 'f!81V8;lhe ri~t.al ~la O?llan .. ~i!':1.~u.1:ne11c.f!·ta.~rantor 
. to dcc2:n-a the cnllrc lndcblaClness unmedbtcly due and payaDto. 1r.ctuding uny pu1payman1 
penally WhlCT! Gr~or would'l:I£ rcquD"eCI lo· P"'Y· • .: · · 

'FOtcclasura.· 'WID1 i"wpe~l lo .. tiD ai''Ei'iy·~r:fo.f th.e.Pr0par1y, J"~~ sha~ ~Ol~·~i;: rtghl lo 
soJI I~~ P,roport)I purouont to <I nan'jutliclal IOtoclOSLin! sale Rnrl Trustee at Ldl\d8r shAll have 
~ 1'1gli1·10-~~~-~-~ ~~~~~.fl?rc!cl~. '"'either cua ~·~r~cev.:ilh Hnd 
to Ille lull ""'""'· provjdad by •PP.1!"'ble '"""'· II the power cf =c "'mvokcd. :rruotea .slrall 
t3XOa.lla a \nttten notce of lhe occunenca of en Evant a1 Daf'aufl end of.1ho atectlan to 
ctl,f;C the Property.to bZ? sold Dhd.dlDU"fc'cOrdSutt. rioUCe 1n sac.ti Remrdln!J:Di!tncl.1n· 
\1'/h!Ch 11'18 Pragerty or same ·part· of the Prcpcrtj r:; locDted. : Tnr.:;teo 11tmll rnaD·mpies or lhe 
no1ice ar default, sit lha.menn:er:pi'oviaed by the laW3 of Almko, tO.GrentOt :Ind.to SUeh. 
either persons 8s tna laws or AJa.ske pn:scrtba. Trustee ahalJ give nDUCB cf ·s&Je er1d 5hall 
&ea:iha l=rQi>crty aecaiilliiii·IO: t~lci l~W. of /il;isk;;. ·Mer the 'IDJl$e of;\l!'>O :fflitiJolo!:bJi )al!t· 
r011awine 11ia '~n' c,1 lh<flri:illc:O of ilcl<luR, :Tnlslae,·~!;:iiou1 aemin<f Dl'1 q-.'rriaY. 

· oell:Ohe P.iope.!y 81 •IJ9. um.· •i*l:1>111cu >!II!! •b'1!tr!r 1~a:t111ma ~nol~d on: ll'lo no)!C1'. ~I t<!IG.. 
: 1tl ono· Or lttcr'9 ,parcels ·am:i In ~~ r;t!tf~r Ra Tnmaee ~y qotMTUna. :l'J'.&r-ile~ m:Jy. ~c 
:m~'al·llll!'r."'1Y:IJ:'ll'CCl:oJ lhe ~P!':fll':'1Y:P"bli'?.O!")CAJry~.~! U~Uma andJ!b>=e of 

.. ~ ~;;;~:i_~~~0~~;s~~!; ~~~~!j :~[:~~cf~ ~~:~e.ma·y:~~~:7'~~~~~ 
: Tnjstcc :4~1 Ptdfvcr 10 JhQ p¥.chascr:Trur;.~~·a_ p~ ~Qn~~g )t~o l"J!'PJleftY. ~ .~&;!d wtll'U?~l 
: DnY. COYc.~t~ or; ~arra.nty; ~>tpt~~ ~ ·lft)ll_lled. :~~ raci~:01 ~ l'~~~ dt!cd:shaD:bC 

. :~: (a~:~~~'!~~.o_r;~:~~~:q!.~ ~tcrr.cnts ~e lo_~ ~'~!~'a ~cs::.~~ 
·s11~.~y !l'.'~·~c;s~~~.9~'.~~-~o'.~.~:~'?llD~ orocr: ·(al lD ~:~ and;~i:s:ar 

• ·; tl'IO::;;de, mctudlng, but. nol ~imited.to;.1oaooriable·TnJ:S1cc1s and attorneyc;'. fees .. and.cost-a( 
U6e ,e;,ici;;;.c;;~ '~bl 1o ml:&;.;;; :secumtl bi': 1ri1ii :088il ·a1 T<US1:.n .UCti Oi.icr.:as: Lenaeri '"· 
a.eridiu'S·scle·i:11W1!t.1Dn; :dlicct!o::Ciid '(ci ttr.i e~>it GAy,:10 lhi:t i'le!aP""oi""i>arqonoJes:1DV. 
anL.~~~!~1tis·e><i:a!•~~c1s.· ,, ::::· :::· .':.,." : : : ,:, : ,:::::··=·:::,:::'::=·:: 
:~c~:f.:i:'~'=J~.!~~=:X;!;1:'h:;~~[,"~~~n~~ 
: ~~ti~=~ci~~.~-=~~.a:~;:~~-~i~~~~ :~: r1g~~.: w1ui~i '.~at~·~•? ~~nia~:1~=. ~:Eioss~~-. ;~;;, 
·a.id rrutn~·lhe Proparty ~nd conect the -Rents, .lndu.ting amou:mta past ·c:iuo :Md unp£1d., nnd 
: ~P~ =0tc. :nar :procam:fs; :wc.r: :amJ: imoitR :te~er'3!: ~st:i; · ;jgaiiut :~c :tnc1bb1edr.ess:: ·In:· 

.. rUrthcriimCa: a1 :lhls rignt.: Lahdirr :ma).'..rBi(u1re· ·any :tenan~:or. :OlhCi ucCr:.or .U1e ·PnwertJ. lD: .. 
. . : matii poymonliHif rarit er :w.;; Ion diiee11r:10:1.Si11tur. :ir •Ho. ~eritil oni:eoncctcd bi!'. Ldndot.: 
; · '!1tin'. ~!~niOi: :tire~'?~~!~. :dD~~gDuWS. -~~~~E?f"; es· Granter's ~llom(l~~~~c;t •~: c?;~~~-
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DEED 01' TRUST. 
· (Ccinlinued) Paga 12 

&nstriuii.E!nt!I teieiYed m 'pa)-rrient 1tikieof_ If,. 1he rien1R or Gian1or- end lo .ni..'fJCUalC I/lo" !ODnlb 
rind. cO!leci :ttie' ·p,aceecs. ·. P.~ms bj· t~l!I er olhef u:ieir. to ~er •i"i ·response:tc> 
lcmtfcr'O de;narld atmrl GoilkJfY. ttie: obllg~tief'ls. ror Which the payn:acnlS: ,;.r~ mad~ •. '!"'he:•h,r. or 
n0t·al"!y p;oper_gn::uhd6 fo"ftho:dc;moi!"d'.cxi!itOd.: l;n!iidor ~)' C?t~:na ngn~ undar lhl6 
5Ubpafagniph flllhtJr; 1i:i:per~n; ~r·ege!'\l; :l?r:t~ciJgh: a, nttav'~~ . . : · 

Appolnt: RiiCciVor~:: ~ Shall h:iviC1ne· ni;itif tO ·nave. a .r9c8i\ii;i1 ·a·ppoiiih:id Jci .. 1oke 
possa!f.ioii or:en Qr imy p:Drt' of :tne: P.roPer1v. V1Uh .lhO. 11owcr .to Pri:itecl o_nd pr~i!!r''~ .1ti,. 
F!roperty. _1o:OD6f8le.1rt4': .F:'rt>p,rty J)rCcc:dtng roroc~uro or·~. a~Jo -eallecl"tho"Rerrta 
r~Om ~ Praj:u[ufj: i:md- apply: 'lhe jlicu;~lids.~ ov~r- Bnd -above -lhe CO!ll ot the. ~lwerthlp,· 
agaln&l .l~f:l .. l.11de_bfadneu: :rtie '~f!l\lar r:iay· S8J'V!'! whhout ·ban~· !f. p_tt•i:r~u~~· IJy .law .. 
Llillnder'.eo ngh! tc lho oppa1ntmen: or.n rocowor c.h.all ox1s:l wholhor or nol the appaienl wtuo 
of Jhe Property· e_ici;ccds lht' ·1nctC?btcd~ess by a substcntlal amount. t:mp10;ymen1 try Lenaar 

· ishnn'.n.o1 dic:qu811rj p:pe,scr, from Se~ii.o: ~ . .a iuct.DVai: · · · · · · · . : . : · ... · · · · ·: 
Tenancy al Sutferanco. lf·Grard.ar ra~C. ir1 ~!=If Iha Propurly ofter t~ Prq:ety 
"'.~.II;>.~. ~.prJ.c~ :•l!':l!!l'IMSC bcaolros. enUUe<l.lo P""'P?'""'.at ·'"" 
Ptopeny upon delaul! ot GnJNa• Gran!ar _shsll .bccarc a tenant at oulfcranoc af ;L.end!!r or 
thcnucha..,..ol lhe Property and ohall, 111·Lender'a_Dplian. cllhcr (1) pay a ~c 
Ririial rar thci'USci DI tticl.P.rapciiy,''"'. (2l :va=1,; ihB f'Ripeityi~oly U;iari tlia'dari1and 
of Lander.·: .. · · · 

• Olher RcmodlUti: Truetee or. lentlur !ihall have any olhor nshi or remedy. pn:nnelt:d 1n uua 
~~-0~ lru_SI~ the Nole Or a~.?GBbla ai 1~ii. or m·eqully. . . ·: . • . 

. N~UCG ·ar=sma.: Lcnd8r .sHalf .aiva: Graif1t(jr :rcilsonoble :n_OUCI!! ;Df' the ·mn. an~ Jlllla?':Df srlv: 
PUt>.lk:=aare· :or: !M :P..~~n!'!al. ·Ptop~,,Y. ~ .l?r~ ~ho. um:e. o,n,r wh~· any :pnve.t~. ·~~ or .uth~r: 

· 1n1eiided di~P.Oaltrt>n .of th~ :PRreonar Proparty i9 to be ITlDdC. ·Rcw:)n:&tllo :nonce s:"lilJI maan 
; ~~-=:9:1~~r:'.~.l: !~~St :tBn: 1.1:Qi:~~y1. jjararG· ~~e :Ume of:lha !Ml?c.Dr. Ci1sP0'11UOn;. . _A.ny .i:.31a· ol 
: ~~-~DI ~P~~ m:1y·ba m:ldf!:!":l?O:"l~~t:Uo~ wll.h:any~ '!' .lh.e·Rt!f!I ~~DP.~rtr~. :. 
: SAiii ~f~thii ~roP.imj: jti_ 111~ :ex1ttni ·P"°"'l~.by apiiu~~ie_ ia.\v~;Giontor hef~Y-~~!'"!et~ '!ni': · 

• : QJJif _an: iiSh.UI ·10.ti.~~ .rr!a· Pr:oP.~"Y :~ra~e_CI: .,., ~~~Ing: µs nArilG ::afl:CI ;~~~; ·~!'~ 
· 'tnistD~ c;>r:Lcr:.cter. clUJll be=rree_· l9: -~··~· <!~ ~~Y. P.C'I~ .o~:~h~. P~apettJ:l;l:?g~~r ~~~~tel)'.; 

: : rn' onu eela or by ·separa1e·saJcs._: Lcn~or :sn::ui be enllUed lo bid al any publlc _sale en .oD or: 

:·:!tr~~=~:~tl~::::::::;~~~'..~;~~l~~:~~·~~;.~:~~~~k.~~~~~~~~~ 
: leri"m.Of ·tt'lls·D:ed or:Tn.ist; t.encser eh.311 ·~ onb1Jed .10.rU(;;CJ'.w· ~uch &Lft\.09 the.cogrt:l1'Q'f. 
:~d!lo1'~:~:~l"i'..r~.!!\.l/i;i!:iincs,upc,n.~,~::·~-Chcri:i~:~."">' 
court llCllcn;.s:irwoM:d·cr pendng. and ta lho.OXIGnt:ncit prohiblled:by.law.:an ,_;,_, 

:~~~Zl\~~::trJ.~!ai~~".'a~it~~:i~==,:. 
i~~~~z'=;~u.:3'~':1:::;:,;,~/~9~~;;.~n:':~::(=r~ : 

: : ·: iiilirest:in: ltiB:hliJh""'( mte:p.;m;ill8i:l w :~~ :••"' !'l:Onl: ltw>. t:1a!l1: !11 :•.h~: ""Pl!!"'Ml> 
: . · : unlll: ·n;p;;rc1.::: ~: ro;,~w: ~ :11'!~: i!31B!J)op!i :Ilic!~; wi1t10~1: !imtt!'!J~!!· :~""~,. 
· · Subjiic{ IP Oil\l llmlls li)dei appllO.IJI~ Im'': l..Rndat'll ~ allamcys· .fees anc1 Lender's· 

:::.~~;,~?:11;~=-~ll~~-~;,:;:;,~~~;;. 

·:_;;::::·:'.:::::::::···: .... 
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DEED:Of'. TRUST 
· · · '(Ccinlinui:d) .. Pa9e1J 

stay or lnjUnCUo~j.;~ppea!!i~ and a~y.WtiicrPBuid Po8H~d9~rit colledion:SatVices. ·the. cast 
:at: :searching m:Ord.:I:. · obtliiri1rtg: · tWc. :repart:s Oad~:rtg fmec:loSura rUPollsJ.- · a""-eyors• 
repOit&. iinil •Pinislil lee•; tilla msumiici!~"lmd rce. ror. lhcTr\lstCc-; IO"lhC extenl Reinlllled 

:b".1 :oiJPfii:ati!B·b\Y:· ·G1'3nter. Ql!JO WJll. Pay any ·ccllf1 ~sis, in; "ddll~:.1o;PJ1 .~~:!'urns 
. . prOiiK!od by '•"'· . . . . . . . • . . . . . : . . : ; . . . . . : . 

Rijjti~ :~r: T;uStaG. :TruS:C~: shQll have" an 'of. the! ·nunts ano ctu1l88 nl. lRNfl"j)t!I· 6~1 ror111:1n. 
owa Hction. ; .:::: '.. ··. · · · · ::· ~==· 

POWERS ·AND oaUGATIOldS .OF. :r:RUSTEE. The raUO\~ing prat1Ston:1 reladng to: the .poWei'e 
a:id obll;aoUonG gf :r1u1ta'e '(pU1SUanl:la Lonc:tens 111SltUctionS1 ai'c" Par1 of .U1i~ ·oac(I Dr :r.rUst: ~: · · . 

Powers of Tnmtea. - Jn nddlUon 10 .oll powers Of '.Trustee 'an;mg as a matter er law. ·Trustee 
shdD"hav1.-111a·JlO'v!'r !o ll!ka 111o·1011ow111g .ocllans with rcspeCJ 10 mo Propany upan Iha 
M1Ucn rcQuc:1..ot. Lender and Grenlul: (el JOU 111 preparing ilnd m1ng.a.m:ap or plat of lh!? 
Rcol Pr::lporty. incllldlng the ·dcdlc:JllDn ol 51n!ela or oUuwrighls. lo .Iha public; (bJ JDm 1n 
graniJny Bny ausen'IDOI er.creating any re:trictlcin or. me: Real PnJpertr, and (c) join. In ill't)' 
1uban1111.1bon ar :O!her agreamena affectin9: this ·Deed of Trurit -or the· lntef'Jnil of. Lendar 
under lhlO Deed orTriJsL · · · · 

Trualan. ... '.Trusts~ .shall:~·~ au :qua!JflcDtlcms n:t:p.lD'.Ctl_ for Truslll8 under applicable. la~. lo, 
.uddll1on ·to lhti n9hh1· orld rCmccnes Sct.forlh obcric, with ri:~ccl to-an m: aiiy·part or lhD 
:P.roj>Crly. 1h8 ."rtutiltte. sho!I,: upon d.efeuh. h&vil ·the: right'. to =ac11 lhi PicPCrt}i Dy; nobCC iiriCI 
nan.judldl11 "''"' and· tM1lea or Lander shall '"'"" ·111e rig~I lo soO lh• PrOi>al\Y by JUdlcl81 

· :acUori-and rarectosUrO·iDte,·in·elllici'"c.D:ic:tnJ~c:co~·Vr~Ui ;'.tn_d IQ l.~~'iJl! ~•liiril"p~e~ 
.. :by lipji!laWla ra..;.:-:: · :: . , . . . · .. : : . ·: , · · · :.,. . . . . . 
. :sUCii1:1•eor Trtlll~.; · Lendar •. 8t.Lendan apuon:rnaY rram omc ·tci ·umo =~m . ., ~~~~­
.. TrVStc?ii tCi :;;ii,oj 'TrUStee:Opj,o!jit&d: UndBr th~ ·Oa.e:I at .TRJ:sl· by: iin)n::.trumcot C:•cR.ili:fd ID'id~ 

. ei:linOw!Cdglid lij: Li:inilcii aiid . 111c;orded ui ·lhe: u1r.,e rc;,-1,;,, ~cha1ag"e . R°"oldinli: D~; 
. Tflmt "Jud;j:tal DIS&ICli Sloti; of Allisk<i, '. rijo. in111runionFal1'dl ·h!t a~OCl/!cd DJ1!1. ockJ1a~~. 

. : bV. Lefrduf Cir l.iu:lilqr'p :a~:::--..ot 1n· )lifefcGI~ ·a~ . ahaQ c0111a1n: &n. l!ddili;On; .t<?: ~II: other 
: n:iaucte .n::qu1re!:I: 11r. p1~1a .'Al!"·: Jf11! :d~~ ~~ ~oad· ~r Trunt· \~ ·cxc~i;i!:lt!~· 1r.wnes ~!:tf!e· 
· · origi~I; :l:-~l"!t#e,r,;;'l'.'l'.'Jt:lbd,' · ~; ;G_r~nt~1 ; ~; '1.a~ ~a; ·pogo_~~~-:'!!~:~~: of ·T~~!: ~: 

: rei:llldod; lho:-..mtj:ond.oddrcu:ol lhe-succosaor.llUalee.:unu ollhilr an:-edgmonl: 

. : ·:ru:\~~.ruS:~.~:m"ci~J~C:~!;:i ~t~~=~0!;;~7~~~~l:.:~'. 

. ·: ~!or: tr\.i:itcc. wllh"out GonYe.:fa"nr.8 Or th& Pi'aperty; shis~:Su.~ec:d lo. atrtno .IUl_i~ ·po~~r.· 
. : ond. dattaa: CDDreri1!d :ui:iQn :tnO: lNs1ci: .lii:ttii:i'DCC!'d :or. ~fus1: Bn:t tJy: DPP~lcablo_ luw .• :: ·TIU&;. 
· . : Pri::iceam.. tar. isiih.Suru110rta[ TM lea :1:1~1 DOv"<irn · tO thO exctuston or a11 Dltir.r:pfuv~!I ror. 
:·:sUbs:ltuUcm~ :::~~::::::;~:::·::::::::·:::;:::·:: ~: .. : · · • • - ·:_ •· 

:N0116~s~~ ~uitiess Dth~:nYiEiO: P~Vi1..1~. b'y app~J 18~ ... anY: rio1tcc. raqiJi,:cd: iD: be~s"'c~'. undtir­
'iti.S ·oeaiiiil. :tiD:st :&;i:lu~lnsi:W1tli0ii1 11rn;1~Uoii iini-:ncio;.; .ol:dilrault Bna-iini' noDri•t:o1.•DI~: ~11: 

• . :i>e 1jr.ieii'.ifi :WiJUrig,: BnCi iSh8U bi:i -·orrcCt1ve; When .oduP.UY i.:tlib\f&;ad.:~t1Qti .. &1~!a;..A~Y: HJ-~~41:1 .. t>r: 
:tci1C1DCSiiDl1D:tt.iilliiii :olhBiWiii& :r&;rifriri?d;by :filwl.- .wn~n :oepbSl~~ ;~v1.1ri: ;~; na~~!'l!~J". ~eni;z'!~. 
:oYCmtQht CCuiiCr." or~ 11 :rTiOilC:d. :Wlioii :doPDsftOtl;in fho United States· mon, au:rh1J:l ~aa. ~~ied 
:or. reiii&liinid: milU W.1Dli~ )ii~pl\l)l." :drrotl!Hf; lo ~h' '•dd!U.SO!I shown'"'''" uic: b_cg1n_n1ng:ar.1111s 
:[)QttiJ_ :or. ;l:{(sat; .. :~.lliQ.:IP•~. RC~:qti~~~R~ ]Qf•!=JO.lil!rv':rr~m~tt'~ · fu:!ll!~' ~~ ~ny: ~n: ~1~~: has 
:prrorUY .OYcr lhls· Deed of :r~e1; ~E!I~- b:fl .sa.nt 10: Landot's:addran; as shown· near· the bsg1nnfng 
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DEED OF TRUST 
(Contlnuedl. Puga 14 

cf lhis O..."d cl. :TIUSL. · /i.ny .PartY ITT.y· i:h~ ri.i aCd....,... ror nglicCS .under lhls.Oeti<I ofTrU:il 
by !livinil fQrmll1 w'r;u,;r. no!ce·to lhe<rther parties; &pio"cifyl1'9 lhBl.l!le'.fiulPll8'! of tho.f1011W .. 
lo "'8nge, lhG pan)I'& EiOdtCoO, ·F'I". nolioe p\jrPCt<IB, ;(;!'1"1at -- to. l\<IOP. Lendsi' Info~ el 
ell Urr.c:: or 'Grantor's'cl.b'f'\?n, ~~s •. ~~ ~~~ FOVi~ or.requre;cs by i:.w, 11 ~~e.~ 
m:ll1l Dl!Jl1 "°".'!' ~nl"!'· '!!IY. !)"~"Q 9111:>r1 by ,i,cr.ocr lo ~Y Gramorrs.de<;m?d ?!! I>!' l'!'!lco:ewen 
toaU.Gmni.ore.::·:· •· ·· ·:. · ·.; · · ·: · · • · •· · · 

CONSENT TO·~ ~9~~ :ijie: p .... ~~ -~~re_tO ·Dgfa'.a:·. (ol Lendbt:nia)' e~o ~r 1riarmrer .au or. part 
of th" loan-~o enc· ar._moro ~acots,·wtialher rn.tuoo or unrelated t:>'LendM, wnnt>ut.nollca 
a:nd ~iiriG;Ut :~o· ·Co~1. Or tna· P:ar110~; :(ti1 ·L.eri:mr: mav· p"ro.,k!C· to Dny:p~cr, :o! J:Jotantbi 
P.l!~~~·;an~ l~~'!rmauon or knlJW.le!jgc L~~ IJUlY "8va obpl:l~ :U'!e. pa~s .cr:~~l. ony _ol.J:lcr 
moUor .raJotb19 In Iha:. loan ·obligation. .without nutJc:o, uni.I lt'.o ~rtla.:1 wasvs. any right&. to 
privacy· It may have wlth·respeCI to suC:h mar.Sm: (c> lho .-putchaser of o;laon wiQ·be -COnaidered 
it!i aklSoh1t0:0WnOr"ofid"rim hiive·;li1 th8l)gh15 graiitDd Uridar h'le knin docUni8rit1 c;:ionrenienUS 
Qovammg·thc riiJIB°Cf·lhc"lo:in: (CU lhc pUlcruJ~ Of:B loan nwy enforce tl~"nllefest.S lri'Cspecllve 
or any:Cleiiri,·or. rick'~~. th~l ttie_per:tr1:;: may·h......yq aB'*"' lcrid~r: orid.(c))o)Vilt-.i"~::q!!.n~ 
or aa!~ ;or. -the_ :1aan.· ·aS··weU··aB alf: notices· of anY '.fupurchau. and an· _nghta -or .. ons.ol or­
i:ounlqrc;lat~ Jhdt the· port1a1 .ha.Va ~OW~Or !e~r og.,n~ ~r,d_e!i ·or 13galn,t_ 'm' .rt~a.ser ·or ~ 
IO&n. ·; ;. . • • : 

FAcsii..iiu;' AND :CDUNTERPART,·Tlianloeumerit me~ b8 alg~ed in ·any nuinboi "or· llllPlll'Gle 
ccplCD.: sioi:h 'cl: WfltCh. sliall liii cffcCIAAJ' iili 'ori or1g1niil, bot oU o! WhlCh _ toki.n k>ilcttuu: ohaD 
constitule a Bingle iiocwncnl: An cl111:tron10 tnin:unJ:stcn er other facsimlle or .lhJa documon1 or 
any rBIBl~:iJociimefi(t;hii(I .bO· ~·a.n.~pginnJ and Gh:JO be· .~mltslbl~:~.~Yl~Dl]CO ·cf"0\11 
~~m~1:~:~.MiQ~(1?.a)l;~~l'9'!·. : ··:::. ··· · · · : .:·:····· ··::::.::~:; 

COMMUNnY·AND oniEi!:PRDPERTY.:lri:iid1ff1laii'IO (he rlg~ts:or:Leoidq( un~lir'eiui appllcabhi 
c:OmrnunIIY. ;p;o·~crty-" lisW~.: BOirOWCt. :G.uWPnlcit .9r.Gran1Qr-who :h• o.~arr.1e~.~:an~:~h!:J: 
hn on inlArt1sl ln.rj'lariml:or.ccmmµ~!ty proJ)elt)' t;rnclcr nppUcabfo la~.acknawlt;u:sgea and agra~ 
lhul:h~W.ObflgoUOn fa ~:Bou~•r; Gu!lf~lcr 9r Grantor ia incu~d. In lho ~loresl of and to 
bcnollt lhc: mariW _co)ll111'!1111Y (or d!'"le•llc ,panna~~ U !'IJPlic3bla); and. expressly agrcos lhnl ""'°""'·" ·m~y m· had ogelnSI. ~:or; 11or !"'1'""'11! properly end ~ or her ~!ll!ta m communll)I 
prnperl)I '".'"d :CD11!mu.nI.lY. '.f!SSC!lll:!or:'!l!'~'d''" or. hl:r obfJgollons _ 1o Lender::!" ~ddl~: 1o _eny.: 
alhar property Iha' may. be aub1act:to _ righto of, Lander. Borrower: and Gum~ Zo a;N:I! net 
to, vi1ttiOut .L.Dridm"a prtOr:wrUiDri ·ciinuoril: 11ntm Into any co1nmuilny proparty aerccmOnt.tvhleh 
allorii iho i;i>pariila or 'cammurimy piOp&iiy chaiacter. of an1· or •ilch pe~y'1j' prop:or:tY.:. For (\lo 
puipaiB of lhia ProYl1ion; ''Mamcut P.ersOn"' me;m:; a Pcrten In a spous8I relalicinSJUP ~~WU 
ncJuilo' pllli&!8 lo :a. duly rQglsloted :arid/or' legally_~ same"'eli clvD \Jnltm, dorilrillo 
partri.e'ratilP; ~end~ a~er 1el'.fT11, wha~r: qr. ~al gancJar-ap_q~c In a s_p~snt. ~1a~9n~hlP:: ~.al.;:: 
dt!noto sP-OUsaJ. rCIDllonsntp. 'as :tt\bsa' :1etm• i:JrO · uaad' throughoul lho _ IG'WB.· ·cedes' ond:::: 
regulellon~ of_~ja~ ·~'1'1/0rJU!!•~ci(•~• .. ~i ~!""~ _t<iQ\>Dy mair;'oil .....,:;w. !'O"i>lii~. civil' 
~-~~'?'::cf?"!OS\b;::~or~iP.5;~~ ~~~to~ ~~~-person"! marita .. : 
llllltUs •h;I!• .~. dee."1'!'f. ~· :~ .'!'CIU~~- :~· l!Jl!IDcable :~sP<Jf!Cllng "'"'."· or othar,~ar.,.,..,.,, .. 
R!lllUng :~ -• 11attv.19 ;11 clyll un!On ;ar.d!!")~c. P:"rmerlih•p, .T~ ,tllo ~JC!on! lht• ~rcr":'lon may · 
oonRlc~ ~!II) !""'I!"'~ IJl:OVISlon ot .'!!is .~~"!""'Yo u,iat ~lh~!. prov la"!": sl18f1 ·~"!"''' ... : : · : 
EXECuTIDN: OF· i:Jcii:iJMENTii; '. i:ciN'siii. TA'rioN Witit cciil"Nsa Eacli .. aiirl)i .. ilaiaio:: 
acknowlodges· and -~ thal ha/ahelit hn · ~d. an· ·oppcl'tunttv ·ta ~ow arid· ·con:sldar lha · · · 
tcnn:; and pro\iiski~ ~r ~ -~~~DniOi\t Bnd·~ reiate:d.toari do~mSnt; tO 'caiiSUit \Yl1h· counsel · · 
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DEED OF TRUST : . 
!~~ri~nuedl · · 

o1 hii:lhcrJils Cha"'°' 1r :d~~ ·mil. to: ougg6su:11~es to. the &tiUclurC' ~- t;.;n.; :o·r· ih.;: 
agiE:en:e1ra:·E'adi pai1y:herliia:warr8nts end~ ttiat"hlslhCillis "eXCCUtJOn Of OiJSiJ~ 
1!l'd ;,.;.,; ralated.kieri <lOCumonts:ls ·m;.,i,, "cluntilrily Hild w!U1 run kna)Nledpci at <he·~ 
''*'1:lcff"Ci:1'otcudi'~Ollii::''" ····::::: ·:::: · · · · · · ·':'· ,... ··· · ·· · 
.oEAN1liiJN: OP. WnEBTEDNESS.· .The. detlntu~n :at. :-.ndebiei:hlf!15[;~· beriilri: irlCIUCJes· .. ~YllhOul 
iiITTilaUon~ aD.tIBbnitY of ;earmwer:cr. oJhQf .pnny· hOving-1ts Dbov-iuons· tD t:eiidei':GcC.m!::1 by·L.,i& 
bieo ;,n,.s1, ,,.;hOitlier. n~wdatod: iii:i•riDqiiiomo~.: denriea, .:onu,;g;,-.;1.::co~dlUl>lliiEor :or .,,;y· 
'offii?i. :ri111i.lni :whi:naa,Jvilt'; · 8rid ·aoi'foriniincii :o'f. Bt_I PUwii'- Dbtf911lkii1B: anliq\g; undCt ;8!1Y. ~N~P •. 
"di!rivOQvc· •. 1oto1gn 'c.itCh;;v"SiO·Or hCdgc.rrail&atlkm Dr.e~g1!rnQ11I (or Olhe_I' &rm~t uansac'Jon.or: 
on'.P,9(!n:¢1'1Ctto~~cr·:d~Ki"~(e::r·or-deRJlOCtl ·01 anv ·um~ ai,~ered .. l_rHo· ~~ ~er rn 
-GOOnecUon wilh the Nola,:: · · · : 

EHCUMiiRANC:Es. :Granlhr.'Mort0"90~1Truat~ :ih;rn' nnl. ,.;nhoUt ·Lenders COn:;cnt.· mortgage,. 
a:o:;·rgri; :grant :o: ~en: ijJ)Ori: a·~ :GoCUrRy ·1i"!te~sl !rl,: Or :clh~r:w;~ :en~~9t: I hit . prq~t1y .01 : Hny'. 
U1~e!>t:111 lhe PrDJ>ei'ty~ .or :auow such. -oi·nc11 ot security mterest :•o; axbst :or anea°-"·1het'1~ 
volurn~~y._inilpb.mlBrifY. ~:t;JY..Q~J:c!r:l:0:1 ~D'!f_.:o.~p~ ~~ ~ ~-cOCtJrtty;1.'11c~. ~- f¥.V9r: 
·ur ~er.:or pruperty-~~s.at~rlhu~b.fe lo 1~.l;'rope_rty:"i!h~ m.e.nol ~:du'? . .. 

APP!WsAi.s." AiEs AN·o· EXPENsi$.. GrorilOr/Truotor .;g, • .,. !hat Le~BI'. f!'llY'abtain;a;iprn;sa1s 
1>nd i'Oilppi.U,,.Jo. and: cerfolTI'. pr9pocty:ililDlll'IPon0 "D(ld "Olipr.11&.ll rllll)e)•~ .o!:lna .~\11 ·i:-:~;. . 
. wheri:iaqi.itred;by lhe regu!atlonls·of _u!t!l:fedCl:!BI ~~~er.the Cfflce ol ,the COmpb"~~r 
:or .lliQ: ~l'l)lncy; .~ "'1Y: ·01hor ~aguf_a\IJ!Y: :'19~~)'.·: :Of '~! ~¥<!>. ~~!"' :l!!n~.~: "-': !-,~~: ~v· 
.r~ly :~i:e:, _l)llll(i!ls;il~ ~nou :~~:~rlonncd -by ,en ll)aep~P.1)1. t'1l!"d: ·p;u:ty -""?'": 
a!"e;:t!ld .DY ~·~m,; P.(l?R'!(IY ~~.'!IU08!>0)S" !J!!d: ?J?prulSOI "."~ ""!Y. be _ll!'l"fcr~:~ lllil "rd party 
oppnusara. oi: app-alsBl'lil ·eno- arlilrl: at ·Lender.:: The; lee~: eJQJcnscs and :other cos ·Cf ·Si.JCI\; 
~i$~;: :raPpriisa!s::: PrOPertY: :~Va!UBtlDnii: ·.net; :n,lprisi!el'.: rc:Y1cvis.: shOtJ:: :be:: ,;Okl:: by; : 
·ornntcifrrUstor. · lir oddillan~'. OiiiriiOrlTrUs~f 'BhBd :be :ft!Si>onSlbl'O fi:ir :s.iiinicin( Pf :oir r~:P.nct: 
·a.p.;;w;,; cif'LCnlfcr. :and :lhiid· Paitltis. rotat!iljj :to:iit:ipiicitfng "ihio ·neai P•clJ!'rl~.: ·e~\rl"Oil(IJl'illill: : 
"rOvieW:-:uue:pnur.ieii and eiiitcrailri'IOnt& (Oi unt:: .~rc;tie:i.:Otjt:a1~1s or:nue:ot JDgiil:ap~_r;»r:.: 
:UUD \mare :epplaf.llit): . aiid: tilillillciiing: !~Ei: P.i!Ymi>ril .C?I l!l"PPol:tY. -~~q; :I!!\<! :\l!!l'; !JO';!'n1n".eh.I!"' .• 
:mxcs:1CC$:0n.d:(c!:brillri!i"¢.1!1S:(Olailng:1ond~,-: ·::: :·:·· ·• :···:···.:·: :•:::::. ;: ... · 
.W.iiEi!::~Nr:i :,iii\Nn1; ''Grariioiii"N',;b,;4\io~or~: piei.ini1;:: ,;,;;,;9,,;: · 1;1, .;_,,,,;1.;.:::mi: ~i 
:Gniri10ill:iUiiOrlMi:irtijogoi'S iiglif; uue· ,;,;er lntereSI l!(iind:lo: all iir98iiril ~ r1111110 :leaif!t! 5!1 :010· 
'PrciPiirlii 3iiil 'illl' ·,;;n1s: .rn;,;; 'tl1ii ·PRiiJiiny:.:: ·Thli :M>l9niftan1: P! :Rlilj1a: ••::SI~ :1~: ~·t;!lf~ :CAI" 
:eay..JM1 ar IJ\O lridatilCClni.i& ·and ·ceJ P.OrtOriniDito: "' any:a.n~ a~ obTJg~~~ .~~ -~"-~4:1,~·~n~. 
:r.lorlilii!iii!Oaiicl :9M"r¢.J;: ~r)in)orf.TiVSlcir™o"!l•e•;;'& irclJ•l)l "8".•'9~1 .'!' :l;.!rndar; ~er 
:i .. ~:aJ:an:~sent·:i;t~-~1~11if·~:ki~~~-:"'r~~-!~~·:~~:~s:a:m·!l~~!:· 
:OIP~ !i!:~v:~~oil •-~~119'\0 ti)~.~!\~ ;qccupa"!')' C?h1ny·ottJ1l1 ·Prof>Cr!r. b?9"1hm: ~·th 

:::~i:':::lc::Of;:r!~f ;~~~~m~1:~'.\i:~te=se~~::i~i;d=:~, : · 
:~~~J=!).'~i~mt=~~~1:.:::={~i~~~~=~~~=~~-,· 
·~onoitila:tai' riiforinlilii'iiri1: iir:Oio: :Obli!lii1'oilii :o( 111e.1eo:ior· !met~~ :lll1Y:~~-:: :~"'1'1lo1: · 
:· .,.. ·:· ·· ···;o ... T iT ""S!Oi'IMoitii · · · ... :1ic..· · -r· CQ!leo;t'~i~fielaioflJliiRclifS:.C1& 1hay coma 
::;~~n':'"tfilt ·=e~: Of'. ·any ~f"~ · or~r~r.: ·m '.wi1}Ch '. UMe:: this: ifccn9Q: ·sti;;g:·tiD'. : 
·wtomouc:eny,.tu~~:Md:t.~.r;:w.:~;d~!Dn;:i;~:~r:'':~y;:~::iJt-;:~P.t!~:~:i.:~m1ou1: 
:n«lc~.:~.' c»I'"'!! :~~: ,~r: !11."<lll'y '!'!'Y. ~-a ,or Ronlo. ,cello et ~:"\' ·~: cto· aov. acl•::. 
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PEEP :OF TRUST· 
··(Continued)" Plljjo16 

v.:tuch l.en;ter. deems~ m ·prctcd ttv.? sccuritY hereat ·m~cc Mii ·other. iiilhl Oi ramecY 
hefejuirffii.: · :Gr.1n1CitriusimfMcirtOagOr .i'eprssenlS · aiid warrants lhei . there-~· n] · matari::d 
detauh:unde: pn;sent ·ceRieS. enO Urui UioSS "teases 1-. •ri-fuD fori:e. and: errec:t.:. J.P.ndcr: "n1·11:, 
cwon iiricl ,Yithout:i>ollce: :rn:iy riotifv .siiY """"'' or: lhio asoilimienl or.1t1• l.ii3se.i 11(1'1 Rani&. 
Groritor/Tr\10\or/lll~or: ii1Jic¢,. ot 11s: extien:;e. [I) to :C?f11ply w1111 "1l<l."'1!otc0 .eJMlie ••rri!s 
end~~ ~~~JllCh'Lam~1 .~.dQfend in:eny ac:tlcn·~n ~z:iacUc~t(~111·~y:~~: C!n.~~ 
to. mod1ry:~;y-~ h~ ~ ·matet~ r~.: !l'!i":ac;cepl ~us:r~ -~- ~~ tarmmtc;t tn~ .t~~m 
or any~:~-~h?S or ~tD:J?.: ~- :!'?~.i?~.t· ~ ony. ~; (~) f1Dt..1c ~P.~~I?:~~ !!~ 
Undf1l:!111)1.~.~.11.'!P!Hl"!!tPl"CIT1l!l!)!>!ic;!' !",I.ender. of any .default by_~. lensnt un 
nny Lcnsc. .and.of ·anv .noaco ot.detwu on tl'"a part at Granmrf.Tn.atarJMQ;cgagor. undei: _ariy 
t.sasa rea,;...,d from D lenanl. Bhoukl_ GranlcrlTruotor1Mangogoi f.Jlllo do' any· oct o'liqul"'d to 
tie dDn8 b'y :aran1arff)us1or11.Aiir1ij8gor hereunder. lhtin· Lenilar. in 1to:aplliiri :arid .wllllou1: riotlc;c. 
rnsy· mske· or_ do· tha Sams :in such niaimer ·ar.d lo: &uch ex lent as Lender 1feC:n1s: hctcssmy· ~ 
pioiecl Clio" SCcUrtty: hereof.:. :eor:aillarfTiuatOj"~O~g~gijT lilu<- JO. P8Y: to. "4f!!ler ln)!Tllldi~lely 
upon dCmond Oii. sum:; C!J!pcndC4 urldCr: th~ °"'thorlty hereof. includlng f8:3SOl1&lble ~llOlneys' 
reea;: 't~lhp;r: .with .. in,lCresl: .\~_qn_. "'·' Jh~ · ~~ rpt~: P.D!" onnu_m ·pay~. -~~er. :;triY 
=~~: -~ .".'."'.°'.'".:'.' '" -~~"'!er;sop~an, nJSyba added to the lruh!b\~• 8ft!1 Rcur~ 

ASSPCIATI.O.N'.OnlNn:.QWN~S~"Tl\d"f6!l.,.,.~·~g pro_v!Slons lipp!y ll _lha.Rq31 f'rapa;ty"h•t"be.in 
Gubriiltted ·ttt · .Uflit. 9Wf1Br&_hip. ~uw_ ·or- _1irllilar law -fur lhe eslabUsl\mont or ca.ne1oml'llllms or 
c:qoP.,!IJU~•.P.Wn.crshlp of llio"Rto;d ~t<>~9'1Y=: 
,.;.· i;ow;,;··,;1Atiiim9Y.':Trusfa1amitct,gran1s:en'imM>c:aa1>a.;.,;,.-or:~ 't0:1.Dr'O:or 10 
vOle.fo'l'UiniJe;'s illSaclio:I ...,,_ milll« lhilf rmy'can> bCllDhi lliG" ossQn~lfoii al :1.1!1H aM>C"'· 
~ . .ta1'h!M!'the·ri!jlil:1o:execee:ll:uil~r.or:<t.tomoy Only :iftc(T~~ 
.~i.a~''''''"l.s"O>r~·~.l!>'~lli&pc~w("¥"~:~.~·······:.;'·.,::·. 
Ei.: JiiSU.i-MCii.. !'thn :mSWiirii:8. i:iS. rcqUtri:id hcrcin" 1TiaY. '.ba :cumc!d: bY. ltJa· =&iSDaedOfi ·or; unU 
OWliMii Orl ;1)uatal"'D/Gi'ririio~i =bDhAlfo:nnd ~!ho proCffdil OJ ~'Uch)riSlirQnee :n;oy .bO: PBfd:\O, lh~ 

. D'SDClahoi'I :or uitlt'.DWiiei'R:far; lho :ptirJj08ij or:rep&iririQ. Or i"OCOriS\r:UCt!ryg: U\~ .P.~r:t)I.: II .nol SCI 
u.Srd by the"Ds~aOori."&1,!cJ\Qr9c88~~~-~.I?~ la: Lander. 7 : :::::·;;::::::.::::·;:.::;; 

c: ::O.rauic:Tru~lo,.;,,c;,:..nta",;~''.1--1~-,iiart.;m\ ai1Y oJ:lliil :Oblr~:~rir;f Q1i 
:TrusiDotGrei"ltcr: tiy· 111,; · deClmadoii: iiUb"ri'llttiritf lhC' t:1co1 ;Properly: 1e;: uillt" ~01up;. l>Y. _l!>!j •. 
b,..;\>s of. the :a0!ilidalociil of :Unit .ownertii ·ai"bii mw. rue~ Pi' .r!ll'.l~~llohs 'lttl!~n-~~·. '!hPll .l>f> !?' 
c.mu of <101ou11:uiic10r: this:Dliod :olTiii"-: 11 :rru.~IOr:'•!G•&rJ!9!'.• :·~·~ iry,•h•· ~·Prop1>11y_1S ~: 

. lOilSOfiold:i~letR:!\ :llil4: s'IClt. PniPct:IY :I:=: !>cr;!n .5'Jb1Rlned: l!' ;u11;_1:.'1l"!''1~•hip.: .'!"Y :~. ~ 
1N•IP.JIG!•nlor:11( P&!foijr:I: !m': ~~ ~'!&>" bbllgiill~ !~•.d:on '"!"111rl~!'IO!"' )lY. ""!. ~~~B O! . . . 
th<! J\ool, f'iQPtiitY f rtirJ! :II!';~'•:"'"°' <lo.°"!11 U')llcr 11111:11 ICllSO Wh!Clr mgnl n•n11t ,in .t~lOn • • : : • 
~1""'.ld:ISl!l!S:i1:P.~""'"'"~~:~Y.·'!":~.r~~~of;_T~'?'~lllnt~~~~~~:or·:·:·:·: 

. mi BS.SDCleUon ar unit O\vm?1'S :to;Ulke miy reamrmt:lle:acti:on ~min· !rn:1Stm's:/Gmnl'1T.lt,pO'U'Cf _tc: . . . 
Pravent:8 derounin:ler·sUCh ta~O:b· :thC:~on of :Um1=fi11nsra.Dr. by:&nt:~:ar:UiQ· · ·· 
'!'~#.(tCn:Z!Ui" ~ii":~>§i:a! ~~!~i:llii~ -~ 01:1:01.isL :::-::; ,::::~:; :;:::';::: ·, : : ::: ::: :: 
~~!-_iiije: ~o: P~ol!ip~ :i~~@~~c)!; :~iD!d!i~"!•!#l~lii!iir!•. (:~n~r.1 : ·~~i;eiz, aiid , : 
asr~·.~ .t)!o~:!rti. ~~o/.:!~!i!': ~? ~ld-~:i'I'~}~'IUU"Bd ~~ .cwo:ln· ~:1am:is: ""~ ~~!Y':~o;-'?'th''!!. "·: 
~Y·:~l~~=--~~~~:or;f!ll~:~~.:~nu~:sucn.1.nsur~ _ ~':'~~ ~".' ~mp~~.wl . e. 
-'~!!~~~~~ ;~_r; :h.rs· BliJ!~a!1_1: ~~ ·~!'Y :~~ ~C?~~c~; .L:e~:~~~ .·P~.~·~~~~ .~~ · ·· · 
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DEED OF TRUST 
(Continued) Pago 17 

Owncr"s expense o:; provided thereil\. 5ur.h insuranca may pk,iec:1. umder's "1lcl'a."iiL' and rriBy 
othei'wae pfotect n0110 of. or IW lhan D.d of,· Owner':S ·lrilCrc:Jlo. The co_::il ol any such 
msur8nce ·shed tie.Corrie o part of lhl? lndi:btcdness arid"ehDD DP ~b:C on demand or a11:18CS to 
1!10 Nole "" pn;v;ded hare:n, al lendOl's. oplion. O'M,IER ACKNOWLEDGES THAT IF 1.8','!lER 
SO PURCHASES AH'f suc;H IN~ THE INSURANCE· MAY PROVIDE LIMITED 
PHOIECllON AGAINST PHYSICAL DAMAGE TO lHE cotl.ATERAL. UP TO THE BALANCE OF 
THE'lClAN: HDVl/EVER, OWNERS EclATY IN 1HE COi.LATERAL MAY NOT eE iNSllRED. IN 
ADDITION, THE INSURANCE MAY NOT PRovlDE ANY PUeUC LIABluTY OR FRCPERTY 
DAMAG!; INDEMMFICA110N AND MAY NOT MEET lHE REOUlAEMENTS OF ANY FINANCIAL 
RESPONSlBIUTY LAWS; . . . 

LENDER TC BE NAMED LQSS PAYEE. All ~ pa!ICIC• and certlficaleS or onsuranco shall 
name Martgsga"/Bener.~ m lau payee~ ano 52'1a!J ~ thzrt tne "1SU1"8nCO cannm bo 
lerminD1Cd.ou to MCntgsgee/BenBrciary .e.riept upon a 'rnnun .. rm or· ten (10) days: prtDt wrltton 
notice lo Mortgagee/Banallc:BJY... lmmadialely UJXll1 any request by 
landor/MartgagCatecnefooaiy, . . :GrantorrrNstaT/Mortgagar · llha!I · dull""' lo 
lend.,/Mortgagaa/Benefiamy lho ongnaJ Of ·all Suell palldos or certificates. Wllh 18C81p!S 
l!Vicfendng 81'11'1Ual p:repsyment of lhe p-OcTiumo: · 

AR.BITRAticJ:N A~~ei:JY!E~.'.l'rhll@\!oD ~ mm;tinu Arhllrft11an.: Le'1dai-~~.e~ ~a~_1c~t~1~· 
•JI"'~!· hm•!>Y::•e=;· upa.n <!"mond by any _p:uty, _lo. •.ub!".b any· Dlso'!'e _lo: ~orid"'D' 
mbiaroalon: in.~ce ,wbh lhD hums of lh11 Aibllr111on PJlilirmn.. ArbllRIUon .mor. bo. 
clern::Jndcd b4foro aria ·uiGtllUUon of EtJUdlcaal procoodlng. or duru:ig Ii jucllaaf praceedlng, buJ nol 
mDni thiin so: iiay;: attci :~;cc. ol:~; COmj:l1DIT'i1.; thq1f ·p~nf .colriPl$1itJi :~o~i :t>r'. any·­
a'15wirf Utart:1u.: or. ·any ·amanamcnr tQ'. MY. )1f:G~; ·p1cQdln,g8.; I\ ··o~pu1a;. shan· 1ndUde; ~tiY. 
dl.11pute~ :e1ai.'!1 :qr :cO;itrDtefGY'.O'.afly:k~~ .. :;m_q'1cf ln~co.,troct:or m-IOf!:, _189~:9! ~qull~h!i; -~"~ 
e,i1s1J1:1g .Qr:l'.l'!~~rt.~~~~ITTa::rer~Hng u!;atiy -~~v:~o_.~y-a_specl C!' tha~ ~grcc~nt.:or: D:"Y rolat8!'. 
l'\Oto. ln:otrumcnt oragraoinen1 lncorport1tln9.thl!l.Arbi1raUon Pragram·(tha:~D_oc.umc~t~·~. cruny 
reria~iaL axlonmail. modlfcallon .or· rannariCrng: or any_ lru:labtedneSa: :or. 0 obl1gauan · Ai18ilr1g 
lharalo, tn~dlnQ · \Vllhc_ut tinlllatton, · ;u.e1r: _ ~agotla~; emcutJCn.;:. i:ollaluiaumdOn~ 
a~ml.l)l.•1.~"°11; .. "1P.ul'!!'~"!• ~ ~ m~b'!c·.~· .. :~#~Ila~·~. ~il~1fU\il!Oii; :m~ii1i0ii;: ;~uce~iinl.' 
~nrarccman1:·oorcsull or. tormumUan: or.11riy .. request. for: sddltJoniil; t:md.....:: :Thu; p~1!l1on. ,,. D 

· mU1CriHi'.iiuJUCUinant tar :tnC:tmrdCS OiititriftQ! liiiO: ii,.O ir.lnsacUDn9 n11Pt1ni;i 1Q Uiis Agit!itmctnt:: 1n: 
lhB ·avenc ·or;a· CDuii :o~:ftrbbrDl:loh,· lhC :pprt,,: reciueet1ng irblfril:tici;1 &liBll t;e;;;oflfi~l~Jof: 
liriioiY -,u1;;g· lf11i :derM(nl 'ror;;.;~11"11cin· end i>ilYinil 'lhif ap~R!ll~•!o:m1r111; ~:~!!"1~ ;;J!!:!f!!P: ~! 
lhti iibD'tcirJicrd:Oidcif Or .lhe· tl.rtiB·iP.8cl1'~~ .bY:liju: .~_r:t:.'1!1;1:1>·.q~)l'_i; r~~ffi .•~ :~o: ~ :r;"~;~~u.1~ ·'"= 
lh1::!1. :PP.r:tY~$. :oohc· 1~: :c:iema~ Bibl~up_q.;: ,be!flb: ;aw?fn~~UY. :•~~-~!~'!~with: ~&pc_c~ :~: sui;:h 
Dia;>UI~." ;:C:ll;ME!e. SUBt-4~~: :ro. ~!T~l'.101'!; ;'IRE-:N01'. ;RE5QtVEO :I~ :C:OIJ!lT; SY: :A; 
JUDGE: :oR: "JURY:: :TO : THE· "EXTEJ\IT,: AlLOWED: :BY APPLICABLE; :LAW;·· THE: :PARTIES 
IAAEvOcAlii.¥. AN·o: :voi..UNTARJLY .. wiilvE :Aitv. RIG>tr:JHEY: MAY: 'i:JAVi;" :To: Ai :TRIAL: BYo 
JURY 'wrtif m:'sPE<:f !ri:i :iiNY: bisPliTE: ARDrTRAtED! PURSUANT ·T.0: 'lHls: ARelmATJIJN 

~~'>:=/====:= =::'<:" :n:n::=::: ~ : .. , :·=.::: :.· " . ~:>:::: .. ,, ::::,.,. 
A: GpybrnjnliJllJllll.: /l¥f't arbJlr;lllon~''!ID :fll:b!'.~1 .... ~·Arbl.li1l,l!an 

~::..,"'~=..~=1!:""'f'J·:r1 "1"ilbY:t.:T." .. ~"7...:i: ,, 
~:~i;:;.r~;:.:JW~~~~~~=: ·. 
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DEED OF TRUST 
(Conllnu~d) P"!ie. ,8 

counll!rdaim iS at iea~t $,:000.000.00 e=Ju!llll8 ot.claimmt iolBresl. ·art>itni!l<lrifaeo oiii1 i:iiSIS. · 
'" which case ·tt•s: atb!lmllon llhGl1 .1111. c:mdlictcd. 1i1 ili:mdanCe 1Yllh: .the :'IAP.i'i :olir.mill' 
:p:rocedurn··for:.tzirge:: COinplax :canYnmaat= 'cf"rspute:S : (lhQ · cw1p1icicial·:~o: .r=«uno.n: 
1Ji0ccdilri:S.or· 111c: oplliinol pracc<MC:. rur,rorge, Qan\j>lex :~ :d!ipUtea· On> :n11~ .. •.o. 
11erein.·as·ewlltablC;:u;;:1ha:'.l'lullio'.'J; !I. ~:i•:ony ln¢<inSt$letitjr ""~-~.!h!!:•~=~~~= 
:and. t'1•:~;1)16:te~an~ li(ot:~:~.r.rort11. hefC:ln:~:cD111te•.: Ad!'lro.l!o!' ~~: 
heruunde~ atmD be 5=~;md~~· at· ~ ~n· mutuorry ~gree2b'Jo to :ou: parties; :or. tf lftcy carmo1 
lJiP.f30.- -~o" :11[1~:~ IDcaUa~ ~!t:iat~:b'V ~'!'~A. ln tho -~!o. ar·tba op~D eubstanUYe law: 
pnm:lllly goveming 1110 Note.: :Aoy party.vlho fzdla:or refUSBll:lo submU la amlb1dlon:roaDW11111 o. 
dmir.md by a.ay olho:: party &h:ill bo:lr a11.cav11' .nd-;,,q,e;;.;,,; ..CUiTOd llY'.siJcti. i>lner.P&itY.Jn: 
""''.'~Ing erbllnlllon ol !"!Y Ol_sputc. Tiie ort>ltnitor GhOU 'award CJI ~·· 100 ..,.,,.,,... or lhe 
BJbilnltion :proce81!b19. " • : :; . . . : . : . . . • 

B Np Wnlvar gr pmyt:;rpnal Rqmnfir::h S<:tf.Hjitp UOd fpDislpmrm :lbe aibllratlon .rcQUlrmnenl. 
dO.,·not llmlt:lhe nglll :or any·porty1D·ro lora:lasc ag..,st rear- or pen;on2I propeny cDllalarat· 
.(ii) !l•ercn.w .li~1otp.1amodloo. rcla.tlug .ta ca11.:itC"21.o.r. iiiOC:DedS: "OtCOtiiGi'Rt: BuCti ·n afitQft :or: 
:reposaBSS1an: :or: (ID) "Ohtain .pnwlslonal :m anc:mBrY" reincdies· sucli ii:;; ri:?plOvin:: lnJliiM:Uve :rene.r.: 
·ou.iChm:cnl. .or: th·c: iipj:iciiritmorit "o"<:..:e · iiiCGIYU:: .tiekifit d~~ih9 ~' fia~i =~~ri :P.:tnJtqncy; Pr .. any: 
:erbbrBUari :pmceed1riQ;: ·Tti1i Cxch.l:uDn ·oo= itOI conatnule o'.watver: ar lh& ·nghl or DbDga11an ·Of 
'.enY. Pfil'.IY. 1i:J:eUbi6ll -8hY :01epute ,0 .ettlUrDtl~n or. ~f~~cc:heta\Jljcle:r, ~l~_dtf!9 lho1e .'!l~i_SlflD:. 
tram lho·ei<a(Ciae oHhit e~lli>n!l:illilelliid"oriaedtoos ~). tttl 111\d OR) or 111is·p:iroe111p11:: · 

1;·· Arbltrgtqr OVi!lffJg!Hons ·nnd·eawmt :Any:arbllraUOn. PrOc:eedlng:1n;\.;hidi:lho amounl:1n 
x:antnr-:is 55,000:000.00· or less wlll :ba ceoded by o'OJngle "'l>ilrator:sp(f,l;l<KI ~n'l1lf· 
:Iii ·u;e: R'Jeii.'. iiiiil: ;.,;;.;:shiil); n.ril ;-e;.u.;! .en·~= or: ~:Uli<ri $fi.-Oao;ooo.!JCJ.:: 1V1y Dl&Pu•• 
:m.wt11d>·im.smaun1 if.: coo~~:~ ~.QD:O;QpQ,9.o "'"1!1.~:~ :tiY:"1Gl<!ll!Y:~!~: 
:or ;,;paii:l: :o~ .11#9 :~rtil1tato:rs: .. ~~-~.:.1hs~ .!Ill .. ~ ""1!~."11:'!:.'!1'!~ .. •~ly: 
·partlcipute::;_n:Dll·!'C•.rtn!i•:ll"!I !kl~.~o,'::~ ·".lib!~ !!""11.:"!!:!!'~:P.'~~~: 
;..t!Dr~~:<ir:!I: ~<! ~ o! ""'· 61al•:or:fcG!:rul J\Jl!I ~· !n· ~ 1:1!"" . .n111 a mDlmum.ar: 
:\1!1:1 ~'!'!'.'.~l'.'!<'!!!1!".~-~11:1\Y.~!'!".c::!b!G.!~ lhe_sub~ ~"!:~•:lltspil!Jii:nic; 
·ort11tratar. wu1· ·cteremcne :wnether·or:nol· en· suo: m ertiSb"utabto am wtt.I :givo.of1od:~O:-rri8; 
:otolutan of:oin!=iuan. m'datarmznmg' any. c:lalm: '.tri ;,ny:ait>llillllrin: j:i,.,;a;QdJilii ~lie'iirt>Rril!Qr,\VJll: 
:daliide: (by:da:Umoiltii .only. :ar .. with :a hc:onilg: ii( :tne: <ir6Jini161'0 'dfscrelliilll'. QliY. 'Pii>'l\Clinn9 
:niatiaiiii '.whii:ti :a iliriillifr: lo :iilOUiiii!i ta: "dlsn\!lis· far 'laR(Jrii "lo iilala' a:cra1n1: Qi! :niallonil "lot: 
-~:;~.::;:Tha;·utt>1~rar:~1;,~SC1v&:'.~.:01sp4f:Cts:~m:~:!!~1J!~:~~: 
'ai>PDi:olilo·auli5t:inllYC liiw mi~ :"1SY. lil'.linl:llllY:~Y ""f!lll.•!:•.ha•: '!""!'rt.!!' :ll~"'l"ta: cou!<(,: 
:.,;.re; i:i' ijillhl"Yi!Wrl'.1111>'. jlQCjle)lloruof :0(1!! Sl)!:ll a~11:11)11Jll!~l:BB i'!:~.~ry,~ "!~ll!~Uvc: 
:~ :0w~~-: :JJ!i(iiJJ:inra!O:~ alJlll•. ~ ~:'!!9"P.~r !O;GW:IRl:fl!C!'M'lY ar·'!I' '!"'"':"'1"Ja .... ·1a. 
:1rfll!QS11 ''11111~: ~- IP .. '!!I!!': 8!!!'t! .~!!!!'!: ~;m lha:a.rl!llr.llor- cll:cm:I =iy :Ill :Iha soma 
.8Jd<int:a"judga_COUl!f Pun>UDn1 ~a;the_ F~rat ~ .... al 91~0;~.lbO ilppUCable <irata.rins· 
:~ 9"'!1,pmcoµutc;;ca:aJl\Dr;!~ ,.,...,_, :Judgmenl:"!"?" t11u1watd_ ~:by _1110;0Jllnratar: 
·may ba· enlBlml in sny :C<Nrt having :runsdlGUon: :The 1nstfWllan. oral, rru11n..,nlu!CQ. Of .on ~\On: 
"for:judlciai "ictiet ai: puraub·crt: a :piavt.ianal '.or' oncBIQiY'ii:mid)' iilia!I. no): !'!C!!U\qM(I; !! :Y'1l~¢(0f, 
: · · · rigm · · · · · · · · · · ·ny: 'i ·Cl·' lni:i'•liii .. liitrillll: Jo iiUbihQ'tm> contiC\tem ·iv cra.m lb <abumuon.rr: 

5::i:Ni'T:y~=::=:.::~1J.J.;~I~~~'.~~~~~'.~;~:~: 
·~os: :"All~;•.'!"" 11·-.~~~- !ln."!"d .• ~ ;n;a~tciti'!lJr•i:t!Y'ieliMiiil'JD' lhHl&~ulc be11111 
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DEED OF TRUST 
{Continued) 

:omliiJiteil slid musl"b& cnmprali>d na 1n1ar nwi 20 i!eyii tm:Orii the hcarrng·ctate;' MY:iequoi:J& 
.for~ ari: eJrt~nBlori .Pf tt18" ~iciQViiij;p~~:: i:ir. .GilY. ;tfliu:~very :dtsptiles.·Will:bo:si.Jt;>Joct, I~ f111nl 
'.dctarlrl~~-~Y:thc ori>.1va1or '"1PPn·a ,:'10'll7f~ thal the~· r~-: d~~r)i . .i~'.~1!f~:r 
Iha· purty~-i;>~i;>n ~r:id ~~! .".19 D:l!C(!'lqli~ :~:~~~ .~b~n~ ."1~0!' ~-~~~~· : : : . 

·e cij,p emSnndliieD aDd CgnQoHdotronn.:ND.PDrtr. here1a wu bti Cnt1cect ·to-,oiri ·C; :Co~;audato 
·disjitiiea' :or: :er: :iiii•i,,;t: ortiers: :m :;;ny,:6milnltii:ln,: elii:e!it Psiti¢s: •<> ''his: )iilriiO/niinr., :or: qny_ 
cOntiOCti ·m:;trumer}I or:d~i:IJ.ral.a~·~:4hjn ayr~~k~. _ro. ~e:JCt:.-.Y: &:~hr~~~ ~Y 
:~Js~1c;~. ~-:~~hl~DVb at memuer:~J;a ~..& • .;u-:~ ~:in C?nY ·arbl~IOn~ In: ~e ~~~~~.flf. 
·lho: ganersrp1blk: or tn o pnvoto:ottomoyganorat c:>pacrry. · · · · : :·::: .. ". :;:. 
F; :smiffl Clirfm.cpjuf Any pe.riy ·may ~-that:a:Dlspule b9 resa::itv'.ed ~· sman etarrns ~rt 
rr lhrfOlspute •ri<t'niflitad daim&"ln lully wllhff' lhot <;ou!f.'~ juHl;dlcl~. . .. :' : : .. : : : . . . 

·g Sblj'Srtt:cmc·etstJislpns•: _ .. :. 

Jf.Qrlmem pnilrm)ihfflntn m VJmfnta lnw 'savMnn IM P'ngutg,_tJ:lo.followJ"9.P.~~:1s. 
: aiiPUiialde' ·II: 1119;1! :I• .e tonl'O!Solon ·of,. Jlidlim•nl. :In the' Noto,: any . ~nty, : <!I' • Rolalod 
Da~~~nlA:. :(;jio:rfasi;I~~. '•! :Jiptjjrjiant; · · 111a~~-lrgj Jir:r1!!11!ng: ~(di) I!'. :1,1)tl :Q;lt)~; \I'!> 

·erbllmllal requlremonf d:eo' nor: llmlJ er: P')ldu;IB·lho _rfght, at: laldor' I~ :ccnr=Judgmcnt 
·~·to. o'~r'll:cnmctney prpvis!qrl_ 6¢.rr:ir!h :m:ll)!I f1ba. .il!'Y: ~;.'?!' ~~ 
;~ -~pmfy.otd! n3/e·.Ule 11gt1t-10-don'<nd:t.11'dre 111b!- or "i"Y"c:IZI'"' <!i""""" !"' 
'.all)l~y ~-10·~1 ~-ai--cpcn D"/Jdgmmt.cbtained by anession.puramal lo rai 
wmnmt or snomey CD'1lalnad in lhe Nole. uny Guaranly. :or .R:\:UXI. :D:x:um:r4s.. :or ~n 
etlllllO"Qll lhD:waiver. of 11 right 1o pncr l'IDlloo · Sid' a hriorir1i llebe iudiin'i:iril Is'. cntenOd; er. aftar. · 
Judgirenl.1s.eoten.d,:but::bel'cn e-..1ra.::upc;,:_u;;, .J~: : ~::ciam;; "<jlsputeo .e>r. 
:~:a;a1;;;g~:th&=~or;:m:~ ·shill:liio:4iri••«M>l:'Hl:I ~in 
""icimo Di 'Wit~ :11:1,;::~; ""'1 ;rQ111:1;: ioov. '" Jlio!: ~;~ed !i.Y:!f:li! ·"'p!Jafie:6"1!!>: 
l"Lft9 Of~ pnx.iedlirB or CUier" ~o:lll)~-v~ · · 

: : · '.. H: Mpw,.Pno ·my·. !ioY'Jt01t 'ltm··Di;!nUtO;; 1ho:r0Ji0Wfri9'.;~· ~ :"QPPlJC:.tila ;1; =tttrll: .hi :o 
Cunl',..olort .ol· JUdgmont: tn": lho: flDID, ;Grij; .Gu.nintyi or.-$~; DoiMilonwi: Ciliilealoij. Qf 
'•Udlimam: :NDiWtlliStonlllriii 'rinYlhiriQ: i;,,r-a;,: 10 Iha ccntri><Yi tt,.;,RJ)lrrrnuon :r'litit!i~:!fcirls: 
: noi nr'riit or. jir80MIO'ttie. iietil :01:1.enmr:19: ¢o!ir...,;judgmanti' ili!O: no p11r:tv :G(l:!ll ))a)(<!:ll!e: !'loll•. 
=1o:i!lilrlzfid:11;m1;;in;r!it!ilil!Q!\ "<iOlhii "trarrJ1.: i!illjiuli( ar .co~:sedo:in9 !!>! ~n,o Mill~ 
: obl;l\!11?~ .llY. :<»;rl'ris!;l!>r\: : :!'!¢h!l'll :!><!r'.1!"1; ;~u!'!!lll II)!> :•t!>!~: ~; ~D l'!!'f! ;Iha 
: !fght; pl; )lnY plirtj,< _lo '.fOIOCIO!'G Jud:l!:!;>!f)I :~: ~'!!lld;J)IY "II~ :"!'Y !"'!!: !!'; ~:~ 
:~~e~1i;~~:~·~~:j~~.E!t;!l?r:~~~~:~CY.'t!r of. ~c:.nght:o: : ~:prcvin~.regardlng 
=C'Ubn'US.Slen to a·i~risdlclfon'.andfor:vunw·1n-sny r:ourt:or. lha:~ivcr of.eny.~t to.'tnal.by.Jury. 
1:i ·triiOndo:i ·0.· iihDD· 'bu: consinii.d 'io: tie·ln: derooanoo: or .Clio: rimw:ioiui. far. nrbllmlloli:oo;;,y 

:di a:. ;Any =a.;;,;, w:coUn1=1:111n .;,. .smeioSii f.lli:ecl'lri CiiniiediUn mth' lBiirli>i'o'cxerase: or: 

i~~~::~~~~mm~:7:TI~;:r:~~~~~::0:r:1:=lh0'.: .. 
: . ·: ,;75gy1b r.:imnn,,·· 1:.W nov!m•·•hri a1rirj1iia; :cti0:101mwm;:pv;isl0rt ra:1nC1Udaa:;wA1ys& oE 
JUW · JBIAl : : : NDlWITH~ ANDING : ANYTHING : Hl:REINo .TO. :THE : CONTRARY i: ~niOIT.T:: 
•INTENDING:!~· AN'i': WA'V. ro: UNllT: l'Hl:.PARnEs: A~REEMEHT. TD. AllBl'TRJ\TE 'AN)'. DIS.~. 
AS sl;.j 'FlilltH "llHHIS MORT.GAGE,; '.1'.D :THE: EXTENT. ANY: PISPu:rE.1!; .lllQ:t: ~!l!!l!'ll.IJ~ :rt! 
ARBTTRATIDN:DR IS:DEEMED BY .1HIO'A~IT~TDR· DR BY ANY COURl'"Wlrn·JURJSDICTIDN 

. ·······-·· ········-····· ··········· . ... . . .. ............... .. .. .. . ......... ................. .... . 
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DEED:OF TRUST 
· (Continued) Page 20 

:ro·ae: NOT.ARBITRABLE.OllNOT REQUIRED TO BE NUl.ITRATED. LENDER AND. MORTGAG.O.R 
WAIVE 'TRIAl.i BY ·JURY: IN RESPECT:'°" AN'\' BUCH: DIS~: AND AN'f'Acl1Ql\l .. ot,i: s!.l.cH. 
DISPIJTI>..: THIS WAlVER IS l<N!)WINGlV;:VVJt!JNGLY 'ANO-VCL~TARILY 'MAQE BY LENDER· 
AN!! M~~.A'30~ ,.NP.:T!!!!:'f.~r;m'.REPi:u;sENT:nfAT'NO REPRESENTATIONS.Of.FACT' 
0R'0PINION.HAVE:BE£N:~1AOE:BYAl'IY PERSON OR ENTITT TO INDLICE:THIS .WAIVER.OF: 
TRlAL' iiY. ;iuR't. ·oR w iN :ANY .WAY i~DDIFY:OR NUUJFY:ITS EF:nCT" THIS ·PROVISIOH:IS' 
A MA~ INCUCEMENT. Rm .THE .PARnEs. ENJERING INTO' 'THE :LOAN DOCUMENTS;; 
l.BloEii :Aili:>: 1\lORTGAiiOli ARI!. eActi' tiEliESY AUTHORIZED :TO ALE :;1,. CCiPV.:ol'' TH1s· 
SECTION IN: ANY: P.ROceEDJNa :AS . CONCLUSIVE 'EVIOENCE ·or :TklS' 'WAIVER :DF: .JURV' 
TRIAL:: MORTOAGOR'.'.FURTHER'.llEPRESMS :AND:. WARRANTS: 1'.HAT.·.rr: ff~.~· 
REP.RESENTED IN THE SIGHING.OF THIS MORTGAGE AND IN 'THE' MAKI.NG OF· TillS WAIVER· 
BV INDEPENDENT. LEGAL .CQU"5e;L.; ;OR HAS. HAO THE'. DPJ?QIUUNJTY TO ·m; .R"".'~Etni;Q. 
BY.IND~ENDENT'.LEGAL·COUNSEL &ELECTED OF ITS OWN FREE WILi:; AND THAT'IT'HAS 
HAO THE OPPORTUNITY TO'.DISCU58 THlSWAlVER:Wmt COUNSEL· · 

if Bjiil jfro@[ay" -GPJhittmJ: . : · : . : : : · 
:-~U:¢nfi_r9mra jcjw"gQYiim, jhrj p1,quiQ·.:~r.0 ronoidng ~:arc lnduded:.RaalPropert~ 

COllablQJ; ;JudlclDJ:Rolmna:•: NulvAlhslandlng:unylbing herein to Iha conlmry, ·na Olopule lllloD 
bo cubmltted ID Dlbllratlon If lhe.D/opUto concams'iridall!odni= seaa~d dlreclly DI' lndlrcct1y,1n 
whole. er. 1n·p:ut,: by any rem ·property l.D'1leas. (l):the' hddaz'. or lhe m&Jrtgag9. 'Den :or &ucurUy· 
in10rei1.spedl!i:iiuy ·91,;ci;. Iii w:r;u,;g: 'ID'~ will\ llio: arlilli'lillOii: :or: i1n: ·BIJ: iiaifl8\! :IQ: l!l<i 
srbllriitiOri 'waive· pny. nglilii 0r ·J;anOnlll :ll!Dl m.ghf DCcn.iO: to 'tham0by "!fl~• o~ Iha &l'!!Jl!o. adJon. 
Rile atilUlii of 'Ctilllorni~::i!'l~A!(ili :«Pili!i:ii9:11)!!1. ~ ·1ntl@loa:nes• an<I obll9b.l!on•.91:~ ~'!II, 
ilild dlE(OQrtirll.!ieG.' UW>s: ;\tlll. ?~:'1'1e~ ... acur1ng ·~ ~~. !lnd o.Jl!l~~ano. =a· 
.11l1Tiell): Miy. )(~ :Jirt~ :<11)fctcx1~!>1!!< .11: :1!111' :~ :~•le .'1' not .•!Jb~le.d: lo :arb~. '!'<?· 
DlsJll'lt-"""8be'rufonml.lo:a:referea·.,:=o111:uw .v11n cautomm·COda al. Civil PmcmJuru 
--oti: i!Je. al. aaci.; 'and: ituo· .gOncinl· :n:imanm agiciingni .,,, inJcnired ~i:i rm·'ipaclni:tidy 
cnriiriiiimla' bi: aCCori:JanCBwhli '.said SiidJan lilil; :a5'8nierded Or ri>pl;jccil :tri:im 'llmO 'IO)ii,;i>'..l( 
:re~ wiui' tlie· Qiiiiiutciiuons'i · · ··,;;.;: 1;,m;in:1ar:Brti11i81Dtii ahirn·lxi SclCdoa: Pur1uan1:io: Ilia: 
·,.;.A~a:seiedlcn iiroii.dini$; :.iuti~ Ui>iiri'.lhe' idci:ii;iDii iOridoiiid.bY;; ri;r.;;u;. a~ell ti8.el)f0"'~­:in :u;e:iiOuil :iri'.Whli:ti ·ciidl' P.ci:occilni:i wuo:ca~ •n' liCi:Onlani:e. <Vllh' :cD11fclr'n111:C6<JB-Of: 
'civlr l'iOCCdiliii~llriii!i 64.4 :ano:l:11<1s,'~~.m~,;~ er:"'~ r~m. l!mC.19 um9;::::::::: ·::::::: 
: :::ii~nnact1_Wt triw gmrrMs thp o•&Quic;ihe:tad~ii pivviah:ui IBlriC&ii:r.id::;RUUf property: 

:~:u~~i~n::=-~&~~~~:.;::7~'.!fi:=:~.~-:l:e~:\~: 
~rt; :llY n;r; 'irial 'i>ii>i>oitj i0ca1cd: in· Ciir\necucu. :~'01.(liD ·1;;,l(IQ; :or:~ ·rnaruii>lib::ePil .QI': 
oicrihi 1n18imt ;;pec1nc:BDY :cm1;: 111:;,v;111;19 :tr1 :ptl)Caad '!"lh. ii.;· ~11Ji1re1!Qt1.: I": 1n1. ~! ~91!1!!~ .Iii!: 
'the'Giblli81;.;n: Wii!Vii :rjijy' i>iltt11t m "1wiilfll.•. lti"t '.flu11~1.~a:lq .'-""11 l!Y v1!1 . .,.: pr~ "~'1: 
'oil<! ·411-:1~: :01.¢.cl: :or: I!>!! :~tj~i:;!!~: !?~.~ :~"'1Ufoo; '~ amond!"! ·.'?'° !~"""" ·1rom :llma "!: 
t~.: ~by:~"*'9: '!>!!!:!ii; !!'!!•!>:l!'!!~:!'.'!'i ~~·:al :the; l!"~Dj .and,all nmrtgagaso:. 
~M :ol!'!!:~~~.11! !!'.l~.~!';; !'<'CWl"ll ~~ch:~hldness and :a~;~ .n>m:nn:fu!fY:wJh:I: 
~~~_.::::::::::::":.:::::::':"'~~:=::::,: ... : : .. : : :;· .. : ·: . :;:': 
;.:::11 'tihibQ Krio:m; MQrif8TJD· 'NpYodiJ ·§Qnlh Qj!Pretn m YJtqtntg '""' PCl'*"1''~bp_·pl'~ts;~ .~:;-;: 
fol.lo"1!nu.~roVlolOll:fiilh):lUc!~it :::;;:,::,:;,;;.::;· · · · · · ... · · · :::: ... :.-- :· ... : ::: ·· 

';,i, =:::.%~'\?:~~~~i:in~~=~:~~=~~~:':"lfJ'w r::~t:~: 
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DEED OF TRUST 
· :(Conll!i'!edl Paso z:i 

who!<! or',;, pan, by any real im>Pcttv IJnlliS. (I) .lne lioitter or Iha morlgaiJei <i~n "nr sei:urlly 
_inlBl"ll•I i;jjoclllcaUy "eloct5 in wiiUng io·~ wllh. Ilic mbl!TaUOn: or (lil all'porllc:i:to'lhO 
erblllBUon \vAIVe any. righlS Or .biiniir.IS thal"r\iighc" oCcnic' to l!ioin bY"vtrti.le·of tho $L'lgl~ !lcilOn 
nile s1a1utc :.;r ltflll\O,' KanSiili; l\Pil<l<i!i.' Novad!!; South l;lidqJ!o .or Y1r!i01"1. :111erq1>y -ng 
tliol ~11' lnijeble!!rle"ss' en!! ,9bllga!Jo~~ ·or: tt>S ·pon.'.e•:: Bnd .all ·m<J!lfl"!l!'S·'. · r"'!!" :an:1 =~•<;urUY 
mtere3~s·sec&i!i~ 1\tCh·1~~=-~~ abJlg~. ~·~~r' ruay v~jc:j·~-~~~a~. 

. ., Utah : 1,,J..,. mom,; ·Ina· -omnurri.: 'tho. followl~g s5nMSabn ts· ~i.iditd: ~eal -Propctly 
C..llatiiii~ :luillctnt Rorereneo. · NofwilhSlondln~ "lin)'t""1g hcr~.lo .lhc conlro,Y. no :~:thall 
OC :rt.ictnln9d: to· Q.rtinraUo11 1r Um· D1&pu1e· ~~ma·lndat:ledne&:J sec:LRd ~r~y_ er. lnttlrci;ny;in 
.v.'hale-or 1r1 ·p-art; ~\r: an)' 'real pro~erty on1ess :(i) lhe ~ ol lhe mortgage. llcn .or sccw1ly 
inlel8St,i;pCdfoeolly dcc:o m wrt~ng' .C<i prDcci;d v11iti •h•i tirbilnitton. or ~ll ...U.paiua:ra"iliti 
·a1bllration:war1e ony righl9 or bene.nts that mtght accrue to tnem by virtue of Iha mngla:eclian 
N10 olliuili or. Ulih, :1here6Y. egrealrig lhal Bii lndt?bledi.ss :n'ul obll!i:aUoiis ·c.r aie "piuuu:. am 
..,, mortgi>.lcis; Deno "on:! securlly · 1ntaresm am:urino 1Wch· tncr.ctedness StJd obfigallon:i. l5hall 
nioiatP" runy '.Vmld and .cnrOn::c~tile. :1r. -llhi · inich :oJc:PUta 19 not :eutJriiiued: 10· :"rbltrallohi ltic 
Di:lputo Gh:lll. be re!e:riKMo' a rnaater 1n aa:crwnca wilh UIDh·RulB of CMl Proc8dura 53, .as 
am:ndCd 'oiiOpbc::O:f frDni"tinitt"to time: ·Bm Ui19 QeiiC!ial.r8('8rerico qjrCorrierll:is 1rilcfldqd.t,(r:;o· 
soccHicall)l ·enforo:oblc. ~ "'3!Jter with 'the Quaunc:at1ons.reciUirad hertPn ror1c1rbUra10r1 GtlBf1 be 
..,1.;deo purB1Jonl Ip tflo. !'AA.'~. ~la~Uan p~ureo: Ju"9rn•f)( liP!l'1 !f'.la :~~ """""''*" !>Y. 
o master &hall· bie-entered=in:lhe. court in W1.1fch ~-uch PfOCC!Cl'dll"IR .w;i:; ~!1C~~ 111 '!CCU!rtance 
)Nill'~ R\l!l>.ot.CMI ~ ~~·1: ~-~""'!d•d o/ "'rt•...,tr-om·dmo 10 ~c.:··:. · · · ·:· 
1 · "'h&CtfriDcou:; ·:TO tho. rM::ririiurn. D°xlti:-it'preClical;Jlo.:O!e:l\Ai-'· lh& ;afbt!te~,- ~Ill~ P.ort~ 
)ltiaU liilia:oR iicl!Ori rQ<luirad"lo:<llrlC:lill!O .ohY ·~(IJ~riinon,p~dtng \vilhiri 1P.Q:~•Yl! ~r 1ha ,ra:mg 
:or ~ :DioPalt~= wlfll: t~a'l'A.<\.:: .fl!<i. P.rl!lf!~lof: Qr otliCr=p~!I)! 10: l!n. •rllll!"".1!9~ pr~.~1119; ~Y 
:dbc1o:c· U"IQ. :q¢1~, :t;°".'Ktril :~- ra'l:Cu~. '-~~; :~!U;ept· f?f: cmdo~s· (!f ~~C?Mn?.l.~I"! ;':'V:-!J: 
'pi;1rty l't!·~iroc1 m: lf'.lb' ort;tlrnuy.ccurae·of_ Ila :busl~1eas. or by a~P!lcable taw or. roguLDllDn. If racro 
.than ·Qi~ ·~·..ccmeni 1cir =.afbiu3UOn: Dy· at 1ieiVia&n. Ute pa rues·· pineTid~ny: appUBs · ~· a :01~t0~ · 
lt1e: aftiillijaon: pmYLsion: :moSt. "dlr"ccily '. r~t.Cd: i~ :Ute· dOCu:ic~t·. between lh!!a : ~aitlu ·or' um; 
'subl&ci. mausr.. D;: trio . .oj9,niie": .atiou· Can~1.:: -1111:; :aibltrattOit PriNuitori =1snao· :.;ur\olWj :Jtte. 
nipii;Tnen\ ;;1 uio: Na10: a Oil 111e .tUnnina1iQii; inriendmcni ot. c><Piro~on or .•i>li :01: Ille .DiiciJiQaQls' 
·ci!a;;,;~l;'!~ii~~)c~mt!"''~~n1e1.::··:==·=:.:::: .• ; ·,. · :·= ;;:.;=;:=: ... =:·,,:::~_·:, 
.~!IScEL~NEauS .PRdVISJoNS.: TnC: iollOWrnQ: nu:;ec1mnaouD 'pio\u1DriB ~n ii ·pan of :ttir:s :Oecd 
~OfTrUc~·:·:::::··::.:. :;·::::··· ·:::::::· .. ·::: . . . : . : ..... ::·:.:: :: ==: ::::: 

~ARic~d~~~f!I;: '.-fti1~ ~~ ~t:t~~~ :l~l~~·~i1~ :~y: ~~ 1?~~~~~~: ~~~~e~ ~ '. 
;dn~~: li.nd~(~~i19'.Cuu:t~Q'!=_qmmt ~~ ~:p~ea:a;1 ·~th~ ~~ers s.e• r~r1_h .i!" 1~ -~·'?!: 

• . .:Trus.1: · :Nd"aJtmatlcn: or. or .amandnumt.to. thla.Daao or TN:Jt ahaU.bts erreettva unlssa OMln 

.. ,'~;r~~~1~Tir~n~,\~f ~~~t:IT'.f~~~~,-~ .f:~~:0·~~?~t:~::1~~1r.: .. 
; :.:!i~i.~i'..Roiliiiia . .;i:t.:(li& ~,:;,;=~.=ro.:~·otiiei- :i~:Gimjtors ~•#<!:': 
'·''.q(~&rlalt~:!o.!,t!n_<!oriuPl"l~~u~~-BIBI~!'':~~::: 
; . :==~:,:,;;.,~;: :m:.=.!-.. Ji.n~~ ~ ','ri!,'~'s:f~':: ~:' 

IBSS ai1 msii B.ipeiii;!Jliiie! ;;;;.:r,; ~ ~.x. ;,,1u; u;a i:iPiiiiillm .;ni;;.: P.iop:cey: : : : ·: ·::::. =. 
. . ~iari :t.amrin~: .. CB.Pi1cn: head~: m·. ih.ls iJDea ot ~Tni;t ir& :Ior :canv.mmnee- purpmes ... : : -· . ; ; -. : : - . : ; : : - .. ~ - ; ; .. . : . . : . : . - . : . . . ' - . . .. : . . . : .... ' . . . . .. . . . ' . . .. 
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DEED OF TRUST 
: ·(Continued) Pogo 22. 

· onty ~ a~ rial lo bO ~ to. ~o~rat a"r define th~. J:ro\'ISKili~ o~ Ou& Do&d Of_ !-ru!:l: : 
Me1Bli!:r. Thero_ .eheu.be iio.meroer or lho_intereRl_ or ctirnta aoalod b:,i:th1s ocOd:of tNrot" 

. with; B.l!Y: Ctner· ln~er8s1 ·C?r· estsre :~ :U:.1:s: _ProP~~y: oi: Bny; tinie: tjoJit bf ~ r~·, 1he ~erieGLr:if 
·Lend.er ~r.:~y cpi:iai;nv. wr~a~t ~~.'! .".'"·r:t~~~~ .i:o~e!fi cf Le~r.: · · 

Gol!Hlmfryg ~L~W.-: :t:l'.lis D~~d ~r Trost wlil" be go~eei ~Y: J~eraJ t:1w· ~J!p!rcat11e: tD ~~i;tcr, 
·o·n~ la"lhu"eatanl"hot praamptad l:ly fodensl law, Um la#.& or the·stafa of ~ska: wt1hout 
roUa;a· 10 Ha cOnf11CtO ot.iDW:PraYlsJOrni. Th1!1 "ooe_d.af Trim hDs bo~n ·.accaPtad tiy t.Ondar in 
thl! Si~D. Or Ati?~: · . . . : . . . . . . . . . . . . . . : : . . 

No:~l!lvilr. by '-'!ni:fat. 4J~a"r_ -~~;.JI. nb_t be decrilc.:t 10 nove waM1d"a'!Y. rfgh,ts .~!1."°8' lh1s 
Deed or Trull: un111u such '11.'aiV&.r 111 gi'.1an .1~ wrWng and :ngned- tly7 Lend~r. No Ge~ er 
orruaaion on Iha part or Lantier in exera11n9 any nghl-shnu·oper.atc as :n w~rvcr of ~ch.nght 

·or osny other· r19hl. ·. · 4 wmvcr. ·by. landar or a Provia"mn -ar ttu:a DCiod: of :r..USt: Gllilh. Jlcl 
· pn?JUdlcc or canslitule: a:! waiver of ·Lender's right olherwlse · 10 -~nrt Hlrict ·compliance 
with lha'I prov1~a.an oiDny OthCtF~oVrs1on of U':is Deed ofTru1t. NO.PnOr:,•iin\rer. b; Lfindttr. 
11ur·m1y ·cour1ta·uf doalirig lieiweeri'Leridor snd G:entor. shoQ corisUli.Jlc a· woi\'Qr of ony of 

· Lei1Cler'8°ri;h15 ·or Or ·any cif .G.1'.3i11cfr'& Dbllf;iBUOna.11i·s to Bny f~h.rra ~ron&~~(lo~s.· :~n-dWr. 
Iha :Con:icnt of Lcnctcft:; roqulfci::I undo; lhlli ·coed· of ·rrus:t, lf\8 granttng of suCh Consent by 
LQntfr.r 'in· ~r:.y· &1slai1Co. shoD nql eon,Ututc. _co~ttnusng: cohsanl 10· _au.b.1vq~~f!I. _mcta~~~if 
where aUch cc:1r1S.Onl iii requ.~ed Hnd In all ca!lal sucri ~o~senc may be grantc~ or-v1it:-tncJd !n. 
lhU G~e d~c;rol1o~ oLl;e!Uf!I!:: .. ·· · · ·· · · · · · · · · · 
scVi:rnbUllY: ·11 a cciri or airr.,ctent 1unoi:IJC11c>n r.ni:!s eriy"piuVitiiqr> oru9a.Doec! ¢. :rru;;no 
be.m,;g.,1,:•nvslid. :or:Liii.,.raiccable.o:i 10 ·any c1iCutnstancc .. lhal ftndin!I' shall. !'QI nla!\'!.1~9 
offe~f1!J:mDVAiiori:~~J.:.·;!"lval(d;_or~u_~ra~~qs t?.~.:~ ~ •. ::1r 

: 1<3Sll>I~-: lhe ort~ndllj:i li/.Oil!1119!1 ·l!hel1 ~:CD\sldere<I ~f'9d. so \hat 11 lxcorms legal;·~~ 
: lir.:I C!nfon:.clllJI!>,: · I!' IJ:I<! ol~IJ'!ldlng ~?!011 -~ bo so rrc~lfl":d; 'I:~ ·"" ~ 
d•lt!tad ftatn .Q•• i;>ee<1;01, :r"'!'1:: ·\.!')lc?'C!l!1~~:requiroc1;1>y 1'!"'; !h.'!:lllegarit:1; .~ldlly,' 
or una11f'aroeab1Uty·or·pny provuuon.of. tlib1.0Cad or. TnJsl:Dholl not:Bffect tha::legahl).•,· 
·,;,;u<!J!l':eir:iii•W.i:M.~~uiy_a.r:~nlht?i;~~Siiii!a'!~~·ar:Tru.t; ·''•', .:"::: .. :=:" .. : 
· s~ce.issani:n;,~;-AcdBn:S:: Sub1Cct 1D i.nY. lm1ti!uoru~ stiteci i'1 the. oeSo Or. :rnlai_ On ·lrBnSreJ·.; 
: or Gte:,..iUt·~ iH1~rU8i; :fhia ~8d Or:TMi.ShQO.bc:biiidlng uPon afac:t 1nurc:io.th9 berlulit":ir:1na: 
p_ani~.: ·u;~~ :~~~sii~: ~~ ~u~~~: '.1f .~e;~p: '?~~~~ _r:'r~c~ ~~mes: .~CGied ~:a_· 

.. param1:crthor.1~n: .Gran~r.: Lender, wllhoul n_oU~ _tu Gr.:antor •. m:Jy. daat:wJlh .. Grantcr:'1~ . 

. :t;i,.icCCssotS: 1.Vltfr:reiC:rlinCC: io.1ti1s: Oecc!:·Ot :Tr.usi'.;Bid·:uia: lni:feb1BdBeas:;b)':WBy: or:. 
'. r;,ibe:Srancii :or. ui1Bn5i0rl: 1\i}ibCUl'. i-crCsiirig'. GrOri.lDr: fram' :liia· ."ob1lgiiUOi'ili .Or- :u;1a:~od- o_r.: 
'.TfUS1.arliirbUi1JundS:1rie:1ru:teb·1ec1ncss:=::::. :.;·:: ::: ::: =:.:,. :: :;::.:::;::·=.·. ·:: 

• ·;. :~:~r~t~:t~~::~~tir~.r~ :::~::~:~~;::~:':!~~~~~~~;;~J~=,:,. 
; . : . ~~ntin1$: ~~ ;\fi~( .~o.rri_e'il~~=~_,~~roP.1.1c;m -~~'!: C!r. .n~e_: s~~- o!~~~ ;a?: t!=! :~ ~-~-:1~'-~dpe~s ; : :: 
:::&r.Ll!l!~'byq,1o;Qa!i!d.~f:T!!!~F:.:::::.··:::::.::. ·::::·:. ··:·: .: :: ... :::::.::::::::::::;:;·:: : 

· iiEFINilioNs'.: :i:no:iiiii~\;Jne i<:iip;tiiiiZo~ ·w~Fii~:~iid; 1~rin!i :$lo .hi!~P iii~: ioiiow!~ii:m~iifti"s~::,.:: 
W11R.;: U:.Cd ri1 :th1~ D:?Cd ·ot:Tr)i&I:: :unroU· &pecUicallf -scetud to ~~ ~.,,~~i =a!I. r.~tcra.1ce~:t1?:: · 
~P!krf-0rii0"iil9 "eh8Jl:me;iri DiiiDu!ilti 'bi 'fchYrl,11 :mw.eiy· O:f UJ:o: Unllad· Sleles or· Amcrtm;.:: ·Word's 

and t~rms· ~sad_!~· _ui~'.~~o:l!~' :~~q ~~~Ud~ ~?iPr~1;:ai1e1 ·i:-,c> ·p1~i6ha~:~~ :t!i'a ~!~-ut&i.: 
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DEED OF TRUST 
(Continued) Pogo 23 

03 lhc context mav reQutre. Word& and lerms not otheMise de"'1ed 1ri Uua Deed Or Trusl shoJ.D 
hava Iha meonmga 8Ur1b~tad 10 such torms tn Iha Uniform Commen:s:11 Code: 

Boneftc~. ~ ~ord "BUnertaory• maans ~eUs F.~ Bank. N~nol A&&OCleUon. and ~s 
tuc.ce~ors and m;agns. 

Borrower. Tfto word •eorrowof':' mcnno 716 West.Fourth Avenuo, Uc and 1ncl'udos aD 
co-s.1giiern ones co-mmccrs Gt$iririig tne Nata and au Ulcir Qlcces&on ana ·aasiDna. 
Daad of TruilL 'The \VDrdo -OOcd of Trual•. mean this Deed or Tru1t omorig Granlor, Lendor, 
and TNclali, and Includes wllhoul trri'llteuon an asargnment nnn aar.urtty lntnn:ist provi:uon.::1 
rolaUnO lo 1no R?rsonal.P~P.G!TY anc;s R~nta. 
Defaull. Tho word •oefou1t• means Iha Dabuh cot forth 1n Ch•S Dead or Tru~t tn II'!• ~ctio.n 
UUod •oeraulr. 

Envlronm~ Laws. The words •environmental Lawa• mean eny and Bfl Bfala. federa1 and 
local •latulsa, ragulaUons and ordinances n:bung· 1a lho prclecllon of hldllan lleallh or lhe 
e.nvtronmanl, lndudlng wflhoul nmneuan Iha Campretumsiva Env1rcnmcntol RcaDansa. 
Compcn"'1llon, cnd U:lblily l\cl of 1980, be °"""'dail; 42 0.6.C. Sacllan 0601, al aaq. 
rcERCLA"), lho Suparllmd Amondmenlr and Reauthonza~on Acl of 1988. Pub. L. No. 
9Jl·4Q9 !"SARA"), lho Hmardauo ~l!Wll~ TrcnoportaUon J\cl, 49 u.s.cc Socllon 1801. el 
&uq., Iha Rasowca Conaervaliori end Rticuvary Act, 42 U.S.C. Section ·8901. cl aaq., or 
alhor appllcublo &tale or fadera:l luwa. rulaa, or r~;ulalioru. adoplbd purauonl tharcta. 

Evant of OafaulL The worcf1 •Even't al Oelauu•. niian any or lhe events or default &l!lt fcirth 
~i lhi• Dee~ of 'Trust in lhc events cil dofallll"sccllilri ofllim Doo6 orTrusl: 

Orantar. Th& V10rd ~ranto·,- means 718 WClSI FOurth Avcriui:. LLC. 

Gu>1rantar. TI.a word •Gu~tor"' n1aatia any guarantor, surety, or aa:ornmodaUari party ol 
any ar ao or the ·1noet11cdncss. 

Guarul;rty. Too. \;On.I •Guaranty"' means tho gd61r.mty rrom Guaranlbr lo Lander, lncluzt1no· 
WllhoiJI timl'8Uati esuera111y of an Dr:P8~ «;>f Iha~~-

~~~ S~ti~DRCU. Tha .Wonts 1-tm.aidOi.&s SUb&tancea" rrieatj mAlertflls lhilt, ix!cDU""...c 
or 1he1r' Cjuanllly, ·ciJtlcanlralfan or pllyuii:li~ · clleQ1Jcal "or inl•cliaUll. c~~1,q1a11sllcl, may 
caui8 ·or. posa ii ,prosenl pr :P.O~OUSl'.hPifrd to. ttum;lf! '1e&!U' 01; ll~e. :envl19r1menC When 
improperly used, llJIPlod, il)i>njd,· :cr .. poi!Gd or, genarafOd,' '1'~uro.i;tl!'Cd.; trontpolfed or 
o.ttteiwlsa h"'1.dkic;I. · .Th8 ·words '!'Hmardauu Sutrstancea•· are used ·.n their very: bra:rd!e~1 
aun:aa end lnc:lude \vilhoul Dmilalibn Ai'ly Dlld au tlazardouo or to1uc uubalanccs, ma1mlul9 or 
wu1110 es "dad~Od by .. or. Dsled und~r . lha Envlrcnman~ LGWa. . 1 ho .term ~eia~~ 
Sub11ancei•.:aJsO '.rnCrudea •. wlthOui Um11aiioft,; PalrDtcum and potralcu"m by:.J>roclucli"Or;any 

·riiii:tioniliiiitoiimdasbC"stDs: ···=:=:.:·:··: · · · ·· · · · ·· ··: ·:: · · · :· · 
-.~~~~~~~.: T~e. ~~: ;.~in~V~~tfia~t~.-; ·~.~.Bu ~tti-Q •r~d· t~t~~: :1~Provcmcn1s. 
buU~inga1 <;lruc1ura1. mobDo hllm<a am•ed: an 1118. Roal P1opelfy,: rai:ilillaa: adlllUons. · 
ro~~l'.l~~i:i0~~~~1n1c~·~~·r~ProPO~.· ·:· · · ::;:.:: ··· 
lild.;i,tsiiii~&e. 'llic W;;,.j:;inli.!i.ii.'ciiiai~~· inii~nii "ail j.;ift!=ipal. lntoiosi; 111\d oliuir emuon!S. 
ci>lilB: an~: ~•i>i!••O:u:iii)'jl~!q .Ul'.ld4r:.l!ltl. ~.•: or:~•la!od. Da!"lm•n~, IDG•l~r wit!) all 
rencwills of, ,e11ensfana or, .modincaPonc .or. conso11Gation1 of and aUbalilulio'1i ri:ir the" 
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DEED OF TRUST 
"(Conllnuedl Paga 24 
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oa:D' Of ll'IUST 
(C1>nUnued) · : 

GRANTOR ACl<NOl'JLEDGES HAVING READ ALL THE PROVISIONS OF nne DEED OF 'TRUST, 
AND GRANTOR AGREES TO ITS TERMS. . .. . . . . 
GRANTOR: 

::~v~~1~ _ 
Robert B Acree, Member ol 716 \'lest Fourth Avenue, 
LlC 

MOUNT -~ENT, U.C, lllem~ 91.7.18 Weal Fourth Avenue, U.C 

. . .. . . . '' . . . . ... . 
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DEED OF TRUST 
(Continued) Pllge 26 

LIMITED UABIUTV CO.MP~NY ACKNOWLEDGMENT 

SrATEDF~( __ f _____ _ 

~to . 
------· --··-···:;__ ~UDICIAL DISTRICT 

J SS 

) 

. . ""' 
On this \ i..f,..;->-· day al ~ 20L, before ma. th9 
undl!rsgn<!d Notary PubUc, pcr.:aruiJly apPeared Robert e· .Ac:ra&, fJenitier: iii 71 B w ... t FOUith 
~wnue, U.C; end 1<navm la me to be e member or. designated 11gan1 or lhe llmlled llabilily 
camp;jny.1nat.execUIBd.1ne Deed al Trust end acknowlei!esd lhe Dead at Trust 10 lio lhe rroo 
e1ld' volunuuy aer and "'~ed. at "the. Mi:r!!!•~ !la~lllty COrnP.!'"Y.- "Y ;iu11U!r\1Y .'?!: sltllute, it~· enrdes 
or cirgantz.atlOn :or lta oporaung agreemenJ1 ·rqr tho LJse:;j.ancJ purposes therein mentloneo. anti on 
adlh alillcd lhilr ne cir ·~ne ·r.; <WlhOrlz~d 10 qxe<;Uis llas Deed or:Trua1 and In feel ~•PPUl!ld the 
°""'Jiol_ Trust· a~ J"'hn:;.:n11sd liablllly ~paAy. 

ey/(p1Jsxf( f;w/JL~fg Residing~ l/Jttt~ ~4r1 9117@ 
Nolary:Publfc In ond far tho.Slate al l:!:rvx,q(I My CDlll/nl&aian mcplras l!...;t'\--1.o 1,.C 
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Downloaded from http://gottsteinlaw.com/AkBldgv716W4thAve/ 

Anchorage%20LI0%20Rental%20Value%20Appraisal%20Report%20101513.pdf 

Mr. Michael Buller 
October 15, 2013 
Page 2 

Our estimate of Market Rent is based on the specific terms and conditions of the lease extension 
agreement now being finalized. Included in these terms and conditions is an agreement wherein the 
tenanl (Legislative Affairs Agency acting on behalf of the Alaska Legislative Council) will contribute $7.5 
million to the cost of the renovation and expansion project for tenant improvements. We refer to this 
lease as a modified triple-net lease, and under its terms and conditions, the landlord ""'ill have certain 
maintenance and replacement obligations, while tenanl will pay normal operating expenses, to include 
utilities, taxes, insurance and other usual costs of building operations. Our estimate of Market Rent is 
presented under the assumption that the tenant contributes $7.5 million for tenant improvemenls costs; 
thus, the tenant's cost contribution is reflected in our conclusion of Market Rent. Our estimate of Market 
Renl also includes costs to the landlord for certain maintenance and replacement obligations specified 
under the lease extension agreement. 

You have also asked us to express our opinion of Market Rent as if the lease terms and conditions were 
modified to reflect a level annual rent over the ten year term of the lease extension. Our conclusion of 
Markel Rent stated above contemplates a two percent (2%) annual escalation in r~nt. We have performed 
an analysis to convert our estimate of Markel Rent from an amount which escalates al two percent 
annually to a Market Rent estimate that remains level for each year of the ten year lease extension. Based 
then upon this analysis, we have formed the opinion that the estimated Market Rent for the renovated 
and expanded Legislative Information Office building, as contemplated by the lease extension agreement 
nov.· under negotiation, and assuming a level rent payment for each of the ten years of the lease extenion 
period, as of its effective date of June 1, 2014, assuming the building is compleled per the lease agreement 
and landlord proposals, is: 

THREE MILLION NINE HUNDRED AND EIGHT THOUSAND DOLLARS PER YEAR 

$3,908,000 PER YEAR 

LEVEL ANNUAL RENT 

The specific terms and conditions embodied in our conclusion of market rent a~e fully described within 
this appraisal report. (Our conclusions of Market Rent)both(incorP.orate~y~thetical condition that lhe 
building is completed per currenl plans on or about June 1, 2014, !ifldlthe extraordinary assumP.tion that) 
~send conditions of the lease ere as P-resently under neg~ 

Our recommendations for a purchase price under a purchase option provision to be incorporated into the 
lease extension agreement is also described in our report. 

The landlord's proposed rent under the lerms and conditions of the lease extension agreement now 
under negotiation is $247,756 per month plus Waronzof's estimate of the landlord's service obligations 
under the lease agreement, or $12,687 per monlh, for a total of $260,443 per month, or $3,125,316 per year, 
with rent escalations of.2% per year over lhe ten year term of the lease extension. We find that for an 
escalating lease, the proposed contract rent of $260,443 per month represents 86.48% of our Market Rent 
conclusion of $301,167 per month ($3,614,000 annually). 

Landlord has also agreed lo a level annual equivalent rent of $3,379,658 per year, or $281,638 per month, 
for each of the ten years of the lease extension, inclusive of the service obligation cost component, under 
an alternative rent escalation structure. Our Markel Rent conclusion, under a level rent structure for ten 
years, is $3,908,000 per year, or $325,667 per month. We find thal for a level lease, the proposed contract 
rent of $281,638 per month also represents 86.48% of our Market Rent conclusion . 

• 
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Downloaded from http://gottsteinlaw.com/AkBldgv716W4thAve/ 
Anchorage%20LI0%20Rental%20Value%20Appraisal%20Report%20101513.pdf 

t\nclwrng1.• Legishitin• Jnformalinn OffiCl• 
EslimalL' ol l~l'ntal V;ilue 

EXECUTIVE SUMMARY 

Subject Property: 

Location: 

Property Owner: 

Property Rights Appraised: 

Date of Value: 

Hypothetical Conditions: 

(Extraordina!)'. Assumpi!2!!i} 

Site Description: 

Existing Building Improvements 

Proposed Building Improvements 

Highest and Best Use 
UVacant: 
As Improved as Proposed: 

Valuation Analysis 

Market Rent - Project Cost & Rate of Return 

Direct Rent Comparison 

Conclusion of Market Rent 

Alaska H,1using Fi11;uKe Cor1111rnti1m 
As of .lmw l, 2014 

An expanded and renovated 64,068 gross sf six story 
special purpose office building leased for ten years to the 
Alaska Legislative Affairs Agency on behaU of the 
Alaska Legislative Council, serving as the Anchorage 
Legislative Information Office. 

716 & 712 W. 4"' Avenue, Anchorage, Alaska 99501 

716 West Fourth Avenue, LLC or affiliate 

Leasehold interest, subject to specific terms and 
conditions of a lease extension agreement nov..· under 
negotiation. 

June l, 2014; the effective date of the lease extension. 

Completion of the building and availability for 
occupancy on or about the lease extension date. 

Estimate of Market Rent expressed solely in the context 
of the lease extension agreement now under negotiation. 

31,129 sf comer site, zoned 82-B 

Existing six story office building containing 45,623 sf 
Existing commercial building containing 11,630 sf 
Existing approximately 100 space two level parking 
structure, containing approximately 40,000 sf. 

Six story office building with basement, containing 
64,048 sf 

Office, Hotel, Retail or Commercial Development 
Special purpose occupancy by state agency. 

$3,614,000 per year (Year One of a ten year lease) 

[to be determined] 

$3,614,000 per year (Year One of a ten year lease) 

Exhibit 2, page 2 of 2 
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Mr. Michael Buller 
October 15, 2013 
Page2 

Our estimate of Market Rent is based on the specific tenns and conditions of the lease extension 
agreement now being finalized. Included in these tenns and conditions is an agreement wherein the 
tenant (Legislative Affairs Agency acting on behalf of the Alaska Legislative Council) will contribute $7.5 
million to the cost of the renovation and expansion project for tenant improvements. We refer to this 
lease as a modified triple-net lease, and under its terms and conditions, the landlord will have certain 
maintenance and replacement obligations, while tenant will pay normal operating expenses, to include 
utilities, taxes, insurance and other usual costs of building operations. Our estimate of Market Rent is 
presented under the assumption that the tenant contributes $7.5 million for tenant improvements costs; 
thus, the tenant's cost contribution is reflected in our conclusion of Market Rent. Our estimate of Market 
Rent also includes costs to the landlord for certain maintenance and replacement obligations specified 
under the lease extension agreement 

You have also asked us to express our opinion of Market Rent as if the lease terms and conditions were 
modified to reflect a level annual rent over the ten year term of the lease extension. Our conclusion of 
Market Rent stated above contemplates a two percent (2%) annual escalation in rent. We have performed 
an analysis to convert our estimate of Market Rent from an amount which escalates at two percent 
annually to a Market Rent estimate that remains level for each year of the ten year lease extension. Based 
then upon this analysis, we have formed the opinion that the estimated Market Rent for the renovated 
and expanded Legislative Information Office building. as contemplated by the lease extension agreement 
now under negotiation, and assuming a level rent payment for each of the ten years of the lease extenion 
period, as of its effective date of June 1, 2014, assuming the building is completed per the lease agreement 
and landlord proposals, is: 

THREE MILLION NINE HUNDRED AND EIGHT THOUSAND DOLLARS PER YEAR 

$3,908,000 PER YEAR 

LEVEL ANNUAL RENT 

The specific terms and conditions embodied in our conclusion of market rent are fully described within 
this appraisal report '.Our conclusions of Market Rent both.incorporate" a hypothetical condition that the 
_building is completed per current plans on or about June 1, 2014, and the extraordinary assumption that 
the terms and conditions of the lease are as presently under negotiation., 

Our recommendations for a purchase price under a purchase option provision to be incorporated into the 
lease extension agreement is also described in our report 

The landlord's proposed rent under the terms and conditions of the lease extension agreement now 
under negotiation is $247,756 per month plus Waronzors estimate of the landlord's service obligations 
under the lease agreement, or $12,687 per month, for a total of $260,443 per month, or $3,125,316 per year, 
with rent escalations of 2% per year over the ten year term of the lease extension. We find that for an 
escalating lease, the proposed contract rent of $260,443 per month represents 86.48% of our Market Rent 
conclusion of $301,167 per month ($3,614,000 annually). 

Landlord has also agreed to a level annual equivalent rent of $3,379,658 per year, or $281,638 per month, 
for each of the ten years of the lease extension, inclusive of the service obligation cost component, under 
an alternative rent escalation structure. Our Market Rent conclusion, under a level rent structure for ten 
years, is $3,908,000 per year, or $325,667 per month. We find that for a level lease, the proposed contract 
rent of $281,638 per month also represents 86.48% of our Market Rent conclusion . 

• 
716-006180 
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Anc:horagc Legislati\'C Information Office 
Estimate of Rcnlal Value 

EXECUTIVE SUMMARY 

Subject Property: 

Location: 

Property Owner: 

Property Rights Appraised: 

Date of Value: 

Hypothetical Conditions: 

Extraordinary Assumptions:' 

Site Description: 

Existing Building Improvements 

Proposed Building Improvements 

Highest and Best Use 
If Vacant: 
As Improved as Proposed: 

Valuation Analysis 

Market Rent - Project Cost &: Rate of Return 

Direct Rent Comparison 

Conclusion of Market Rent 

Alaska Housing Finance Corporation 
A5 of June 1, 2014 

An expanded and renovated 64,068 gross sf six story 
special purpose office building leased for ten years to the 
Alaska Legislative Affairs Agency on behalf of the 
AlaskD Legislative Council, serving as the Anchorage 
Legislative Information Office. 

716 &: 712 W. 4th Avenue, Anchorage, Alaska 99501 

716 Wl?St Fourth Avenue, LLC or affiliate 

Leasehold interest, subject to specific terms and 
conditions of a lease extension agreement now under 
negotiation. 

June 1, 2014; the effective date of the lease extension. 

Completion of the building and availability for 
occupancy on or about the lease extension date. 

Estimate of Market Rent expressed solely in the context 
,of the lease extension agreement now under negotiation. 

31,129 sf comer site, zoned B2-B 

Existing six story office building contalning 45,623 sf 
Existing commercial building containing 11,630 sf 
Existing approximately 100 space two level parking 
structure, containing approximately 40,000 sf. 

Six story office building with basement. containing 
64,048 sf 

Office, Hotel, Retail or Commercial Development 
Special purpose occupancy by state agency. 

$3,614,000 per year (Year One of a ten year lease) 

[to be determined] 

$3,614,000 per year (Year One of a ten year lease) 

• 
716-006182 
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LAW OFFICES OF 

JAMES B. Gorrsrn1N 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
19071 274·7888 

FACSIMILE 
1907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAQfj~ rT.-: 2 n~ I: 51 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION TO SHOW CAUSE WHY 716 WEST FOURTH 
A VENUE LLC SHOULD NOT BE HELD IN CONTEMPT 

Alaska Building, Inc., hereby moves for an order to show cause why the Manager 

of defendant 716 West Fourth A venue LLC (716 LLC) should not be held in contempt for 

disobeying this Court's (1) January 13, 2016, Order Regarding Alaska Building Inc's 

Motion to Compel, and (2) January 15, 2016, Discovery Order. 

Dated February 22, 2016. 
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ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

vs. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~) 

716 LLC'S MOTION FOR PROTECTIVE ORDER AND STATEMENT OF 
COMPLIANCE WITH COURT'S ORDER REGARDING ABl'S MOTION TO 

COMPEL 

Defendant 716 West Fourth Avenue LLC ("716"), by and through counsel, 

brings this motion for a protective order governing the additional production ordered by 

the Court on January 13, 2016. 1 716 brings this motion pursuant to Civil Rule 26(c) and 

at the Court's invitation as announced in its January 13, 2016 order. 

I. Court's Previous Discovery Related Orders 

On October 29, 2015, 716 moved for a protective order that would require ABI 

and its attorney to remove discovery published on the internet and to relieve 716 of any · 

obligation to produce further documents unless ABI agreed to enter into a 

1 By agreement, the parties have extended the original 15-day deadline for compliance with the 
Court's order to mid-February. 

{ 10708-101-00314510;3} Page.I of8 
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confidentiality agreement. The court issued a discovery order on January 15, 2016, 

holding, in part, that "a producing party wishing to redact documents in any other 

manner or keep any documents confidential must produce the documents when due and 

properly seek a protective order under Civil Rule 26( c ). "2 The court further ordered that 

financial documents "which do not have a public figure (legislator or state employee) as 

a party may not be published without court order."3 

Two days prior to issuing the discovery order, on January 13, 2016, this court 

issued an order regarding ABI's Motion to Compel. 716 submits the instant motion for 

two reasons: 1) to inform the court that as a result of this production (and prior 

production efforts) 716 is in full compliance with all discovery requests and court 

orders; 2) to ensure that ABI strictly adheres to the requirements of the Alaska Civil 

Rules with respect to the possession, distribution, and retention of the material 

contained in the instant production. To date, 716 has produced more than 6,200 pages 

of responsive documents to ABI. 

II. Report of Compliance 

RFP 1 

The court invited 716 to seek a protective order under Rule 26(c) for the 

information sought by Plaintiff in Request for Production ("RFP") 1.4 At this time, 716 

2 See Discovery Order, dated I /I 6/ 16. 
3 See Id. 
4 See Motion to Compel Order at 2. 

716 LLC'S MOTION FOR PROTECTIVE ORDER 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969 

{ I0708-I OI-003 I45 I 0;3} 
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is not producing loan documents that may include "personal financial statements" or 

any material previously found by the court to be "irrelevant to the legality of the lease," 

including 716' s financial information and seeks a protective order from this court 

relieving it of the obligation to produce financial information as to 716 and its members. 

716 is producing recorded loan documents as requested by Plaintiff, consistent with 

Plaintiffs request for this information. 

In the event that this Court still finds upon a proper showing of relevance (and 

despite previous court orders to the contrary) that "personal financial statements" or 

information regarding "716's finances" contained in the loan documents could be 

relevant to ABI's cause of action, 716 asks that the court order that such documents will 

first be provided to the Court under seal for its examination prior to any production to 

plaintiff .. 

In compliance with the court's ruling with respect to RFP 1, and subject to the 

instant protective order, as requested by the court, 716 hereby produces the following 

loan applications and other documents relating to financing the LIO building: Bates 

Nos.: 716-006147-716-00006172. 

This court indicated it was abstaining from overruling or sustaining 716' s 

objections until it has supplemented its privilege log with: 

5 The Court sustained 7 l 6's objections to Requests for Production 2 and 3. 

716 LLC'S MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, llC, et. al. JAN-15-05969 

( 10708-101-00314510;3) 
Page 3 of8 
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• The title of any addressor or addressee that is not a party to the case nor 

has submitted an official entry of appearance; 

• The name and title of all recipients of a communication besides the 

addressee and; 

• The general subject matter of the communication. 

Accordingly, 7 I 6 has updated its privilege log and provided it to Plaintiff. 

Furthermore, 716 is producing to ABI an email (originally marked as No. 5 in the 

privilege log) previously withheld on privilege grounds upon a determination that the 

email is not privileged. Subject to the instant protective order, this email is identified as 

Bates Nos. 716-001306. 

RFPS 

Given its prior rulings on 716's financial operations, the Court found that 716's 

Operating Agreement did not appear to be "particularly relevant."6 However, given that 

~ "' 7 I 6 previously offered for the court to inspect this document in camera, the court ,., 
z 0 :il 
0 ~ I::: indicated it would conduct an in camera review of the document upon ABI's request. 
'" - N ~I ~ 0" < 5 ~ ~ l "' a- ABI has since requested this document. On February I 6, 20 I 6, 7 I 6 submitted a 

~ ~ ~ ~ i 
w w ~ i ~ < response to ABI's request, which sought material beyond the operating agreement (and 
< I W 

z...Jc1:~-
.J ,... ~ ~ asserted new grounds for the request.) 716 also submitted a proposed order responsive 
LL. iflzV 

J ~ ~ ~ 
"' " <( "! 
""' N i'o 

I N O 
- C-

V) _, 

< ~ 
6 See Court's Order at 4. 

716 LLC'S MOTION FOR PROTECTIVE ORDER 

Alaska Building. Inc. vs. 716 West Fourth Avenue, LLC, et. al. JAN-15-05969 

Page 4 of8 
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to RFP 5. Once ordered by the Court, 716 will submit the operating agreement to the 

court for in camera inspection. 

RFP7 

The court advised that 716 should seek a protective order under Rule 26( c) for 

any material yet to be produced under this request and to produce such infonnation. 

The Court should be aware that the construction loan appraisal prepared by Reliant 

(I 0/28/13) was already produced as Bates Nos. 716-000546-716-001156. The final 

appraisal prepared by Everbank (12/12/14) was previously provided in Bates Nos. 716-

001104-001156. Plaintiff has already obtained, and produced on his website, Waronzof 

Associates' appraisal as prepared for AHFC. (Plaintiff indicated it did not need "certain 

documents accessible online.") Nevertheless, in an abundance of caution, 716 will 

supplement production with a hard copy of this document, attached here as Bates Nos. 

716-006178-716-006293. 
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The court overruled 716's objection to production of the requested material 

sought by Plaintiff in RFP 8. 716 hereby notifies the court it has already produced 

documents indicating payments made for project management to defendant Pfeffer 

Development, LLC. This payment information was previously included in the 

Development Agreement, previously produced in 716's initial disclosures and marked 

V'i .... 
<( w 

I-
as Bates Nos. 716-000021-000032 . 
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In response to RFP 8, and subject to the instant protective order, 716 hereby 

attaches the following additional responsive documents memorializing payments for 

costs under the LIO Lease for renovations. These documents are included as: Bates 

Nos. 006173-006177. 

III. Protective Order 

Discovery's purpose is to allow litigants a fair opportunity "to investigate their 

opponent's claims and gather evidence to support their own assertions."7 The discovery 

process thus allows ABI to obtain private information not ordinarily available to the 

public-but only for the limited purpose of advancing its litigation position. 8 Indeed, the 

U.S. Supreme Court has held that discovery is "conducted in private as a matter of 

modem practice."9 

As detailed in 716's October 30, 2015 Motion for Protective Order and 

subsequent Reply in support of that motion, ABI has-contrary to established local 

practice and in an abuse of the discovery privilege-publicly disseminated every 

discovery document produced by 716 in this action. 10 The additional production 

recently compelled by the Court includes confidential and proprietary business 

documents. Publication of these sensitive documents would expose 716's finances and 

7 McCormick v. Chippewa, Inc., 330 P.3d 345, 351 (Alaska 2014). 
8 Cf Seal/le Times Co. v. Rhinehart, 467 U.S. 20, 30-35 (1984). 
9 Id. at 35. 

IO Law Offices of James 8. Gottstein website, "Discovery" tab of litigation-specific webpage at 
http://gottsteinlaw.com/ AkBldgv716W4thAve/ AkBldgv7 I 6W4thAveLLC.htm. 
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inner workings to the public, to the detriment of its business relationships and future 

negotiation power. 

There is no legitimate litigation-related reason for ABI to publicly disseminate 

716 's production online, and good cause exists to continue to protect this information 

from publication. 716 accordingly requests that the Court enter the attached protective 

order applicable to the additional compelled discovery, which will protect 7 l 6's 

confidential business information from improper dissemination by ABI. 

Additionally, as described in 7 I 6's summary regarding RFP 1 supra, if the 

Plaintiff wishes to pursue 716's personal financial information or any internal 

documents regarding 716's finances included in loan documents, it must make an 

argument that this material is relevant, despite court order to the contrary. Plaintiffs 

request to examine this material may be mooted by the Court's expected forthcoming 

review of 716's operating agreement, which it has already described as "not being 

particularly relevant" to the instant causes of action. 

716 LLC'S MOTION FOR PROTECTIVE ORDER 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth A venue, LLC 

By:~~---
1?.ffrey W. Robinson 
Alaska Bar No. 0805038 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. JAN-15-05969 

Page 7 of8 
( 10708-101-00314510;3} 

001928



<.i Ill 
~ ,., 
z ,.... 

a> 

0 
0 

" 0 ,.... " - ,.... 
Vl ~ 0,...: 

~ 
- Ill 0 

::i "' "' Ill "' 
"' ui < ~ 

~ 
a:~~u.. 
~ ~ 5 
~ <( <( • 
( J: ui 

z .... Cl 
...J "' ~ ;;; 

" 
t;; 0,.,.. 
w J: "'" 

J ~ u '° z " 
a'.l ~ <( "! 

I 
,.... :; 

"' Vl -' 

< w 
I-

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile (9-U.S. Mail on the 11 day of February 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 
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IN THE SUPERIOR COURT FOR THE STATE OF/ JXLASKA 
"··r./:1-1- I I] ~. 

''I •, ! J. f) r 

/{1_, !J_. • 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
i~ ................. 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

' .. ; '/If..:---
· .. 

) Case No.: 3AN- l 5-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLA TIYE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~~~~~) 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF MOTION FOR 
PROTECTIVE ORDER 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Motion for Protective Order. 

have personal knowledge of all facts described herein. 

2. 716 has previously attempted to negotiate a confidentiality agreement 

with ABI governing discovery in this matter without success. The parties could not 

agree on how the operating agreement would be provided to ABI or whether it should 

f 10708-101-00314832;1} Page I of4 
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... 

be subject to judicial in camera inspection. A motion is pending before the court to 

review the operating agreement. 

3. The court issued a Discovery Order on 1/15/16, and further requested that 

716 move for a protective order under Rule 26(c) in response to Plaintiffs motion to 

compel. 

4. The additional production compelled by the Court's January 13, 2016 

order is comprised of sensitive business information. In compliance with the court's 

1/15/16 order, ABI may not distribute or publish the material provided to it by 716 on 

2117116. 

5. Dissemination of these documents would have a detrimental effect on 

7 I 6's business operations. 

6. As the court has already found in both its denial of Plaintiffs motion for 

preliminary injunction and in its order regarding Plaintiffs motion to compel that 716's 

u "' ~ ,... finances are irrelevant to this cause of action, "personal statements" or any other 

z "' co 
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information regarding 716's finances are being withheld in response to RFP I. If 

Plaintiff still wishes to obtain this irrelevant information purportedly contained within 

loan documents, he should make a request to the court. If the court wishes to inspect 

this information, 716 will provide the information to the court under seal for an in 

camera inspection .. 

Vl _, 

< w 
I-

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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7. Entry of this proposed protective order would significantly reduce the risk 

of this harm and does not prejudice ABI in any way. 

FURTHER YOUR AFFIANT SA YEW NAUGHT. 

If/IL 
JeffreytW. Robinson 

SUBSCRIBED AND SWORN to before me this ( 1 day of February, 2016. 

NOTARY PUBLIC in and for Alaska 
My Commission Expires: UI\ / 20l 9 

I I 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-15-05969Civil 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [9iJ.S. Mail on the It day of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION FOR PROTECTIVE ORDER 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, llC, et. al. 3AN- I 5-05969Civil 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA; 
I~ :~ ~ 

.. :: I ;: : _,., 
THIRD JUDICIAL DISTRICT AT ANCHORAGE?' b:j 

-:=I -

ALASKA BUILDING, INC., an Alaska ) 
) 
) 
) 
) 
) 

~1 . a> 

;~\ i:;: ; corporation, 

Plaintiffs, 
:;>;I ::; U1 

r· 

vs. 
) Case No.: 3AN- I 5-05969 Civil 

716 WEST FOURTH AVENUE LLC and ) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

~' RESPONSE TO ALASKA BUILDING, INC.'S REQUEST 
FOR IN CAMERA REVIEW 

~.:; p·; .. , 

C::J C; . 
:::i -""':1 ;-·-

(./) :; ,. ;·: 
--·r-1 ... ...... ., 
.,..·.J .,. ... 

c=; (.," 
-~ :."J 

As noted in the Court's Order Regarding ABI'S Motion to Compel, Defendant 

716 West Fourth Avenue, LLC ("716") previously offered to provide its operating 

agreement to the Court for in camera review. Without waiving its relevance and 

confidentiality objections, 716 intends to follow through on this offer and provide the 

operating agreement to the Court if ordered to do so. 

716 notes that in its Request for In Camera Review, ABI asserted new grounds 

for relevance. As these grounds were not raised in its Motion to Compel, and as they 

moreover seem inapplicable to a mundane business document such as the operating 

agreement, 716 respectfully requests that the Court disregard them. 

{ 10708-101-00314514;1 I Page I of3 
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If the Court ultimately determines the operating agreement should be produced to 

ABI, 716 further requests that the production be subject to a protective order. 716' s 

operating agreement is confidential and proprietary, and having it publicly disseminated 

by ABI would be detrimental to its business practices. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: By: ~W-
Jeffrey W. Robinson 
Alaska Bar No. 0805038 

RESPONSE TO REQUEST FOR IN CAMERA REVIEW 
Alaska Building, Inc. vs. 716 West Fourth Avenue, llC, et. al. 3AN-15-05969CI 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [!?U.S. Mail on the lb day offebruary 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~·-·~ 
Heidi Wyckoff 

RESPONSE TO REQUEST FOR IN CAMERA REVIEW 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969CI 
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FILED 
'.~ r.~\ T t~ or -:-i. L ;\SK/" 

IN THE SUPERIOR COURT FOR THE STATE OFD 14.l;AJgi(i{_f·:ICT 

THIRD JUDICIAL DISTRICT AT ANCHJ~f&"3 ! 6 PM [i: i 9 

ALASKA BUILDING, INC., an Alaska) 
Corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC and) 
LEGISLATIVE AFFAIRS AGENCY., ) 

) 
Defendants. ) 

) 
) 
) 

~~~~~~~~~~~~~~·) 

~u 

8Y: 
. nr·i·'I_!!'"( CL[i\K 

Case No.: 3AN-15-05969 CI 

716 LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT (NOT EXTENSION) AND REQUEST FOR ORAL 

ARGUMENT UNDER CIVIL RULE 77(E)(2) 

Plaintiff Alaska Building Inc. ("ABI") requests that this Court rule on matters 

that are consigned to the discretion of the Legislature and that are non-judiciable. ABI 

claims that the "Extension of Lease and Lease Amendment No. 3" ("Lease Extension") 

between 716 and the Legislative Affairs Agency ("Agency") violates AS 36.30.083(a). 

Specifically, ABI alleges that as a matter of law a lease extension can never involve 

demolition work on an existing structure to any degree that would necessitate a tenant to 

temporarily relocate until the remodel is complete, and that the modification of various 

{I 0708-101-00316236;4} Page I of20 
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lease terms in the Lease Extension preclude the lease from actually being an 

"extension" under AS 36.30.083(a). 1 

The Legislative Council has the authority under the State Procurement Code to 

modify its procurement rules and to authorize lease extensions. ABl's motion should be 

denied since (1) Plaintiffs request for the Court to declare that the lease extension is not 

actually an "extension" would require the Court impermissibly interfere with the 

Legislature's procurement findings, (2) the Lease Extension is in fact an extension 

under the Procurement Code, and (3) genuine issues of material fact exist precluding 

summary judgment. 716 requests the Court hear oral argument on the motion under 

Civil Rule 77(e)(2). 

I. BACKGROUND 

On April 6, 2004, 716 and the Agency entered into a lease for the LIO Premises:2 

The lease was competitively bid under FRP 391, which was publically issued on July 

17, 2003. The Lease contained five one-year renewal options and was amended various 

1 See Plaintiff's Memo in Support of Summary Judgment at 5. The cost savings 
compliance issue is not subject to the instant motion. 

2 Recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial 
District State of Alaska. Attached as Exhibit A with Amendments. 
716 LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
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times. 3 The lease was renewed for a final one-year term on May 20, 2013 and was set 

to expire on May 31, 2014, unless the parties agreed to extend the lease. 

On June 7, 2013, the Legislative Council met to discuss a series of four motions 

related to the extension of the Anchorage LIO lease.4 Eleven (l l) of the Council 

members participated in the hearing.5 Mike Hawker, Chairman of the Legislative 

Council and the Legislative Council's Chief Procurement Officer with respect to 

contracts of the Legislative Affairs Agency, reported that the Council's efforts to find 

other downtown space suitable to legislative function had failed,6 and as a new state-

owned building was not a desirable outcome, the council wanted to move forward by 

improving the existing location. 7 Senator McGuire indicated that there were 

"significant health and safety issues" associated with the current building, and 

3 In 2006, the number of parking spaces was decreased and the rent reduced to account 
for the change in the amount of rented property. See Lease Amendment No. 1, recorded in 
Book 2006-0635690. In 2006, the lease term was extended an additional year by exercising a 
renewal option, and the rent was modified to reflect changes in 716's variable costs. See 
Amendment No. 2. And Renewal of Lease, recorded in Book2009-0l 7284-0. Both 
amendments were submitted as exhibits attached to the Agency's opposition. 

4 281
h Legislature (2013-2014) Committee Minutes from June 7, 2013, attached as 

Exhibit B. 
5 See Id. at I. Eight (8) members of the Council were physically present and three (3) 

members participated telephonically. Three members were absent: Senator Gary Stevens, 
Senator Charlie Huggins, and Representative Mike Chenault. 

6 Chairman Hawker indicated that the most recent RFI generated two responses, neither 
of which would accommodate the Legislature downtown and that both responses had "limited 
utility regardless of location." See Id. at 2. 

7 Id. at 2. 
716 LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
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Representative Stoltze indicated that the public would benefit from "larger meeting 

spaces" and other modifications designed to meet the needs of the legislature.8 

After significant debate, the Legislative Council unanimously passed the 

following motions with no objections: I) a motion allowing the Chairman to negotiate 

all the terms and conditions necessary to extend the lease under AS 36.30.083(a); 2) a 

motion for the Legislative Council to adopt Amendment No. 12 to the Legislative 

Procurement Procedure 040 to allow the Agency to "materially modify an existing lease 

that was previously competitively procured."; 3) a motion to authorize material 

amendments to the lease, including the addition of 712 West Fourth Avenue with other 

terms and conditions necessary to accommodate renovations, and 4) a motion for the 

Legislative Council to authorize the Alaska Housing Finance Corporation to act as its 

representative during negotiations. Upon passage of the final motion, Chairman 

Hawker declared that this was "the beginning of a fabulous project to establish 

legislative facilities that will accommodate legislative needs for the next I 0 or more 

years."9 

Prior to the execution of the lease extension, on September 16, 2013, in 

compliance with Alaska Legislative Procurement Procedure 040( d), Chairman Hawker 

made detailed written findings that the Lease may be materially modified without 

s Id. 
9 See Id at 4. 

716 LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
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procurement of a new Lease. 10 The modifications included, as discussed at the June 

meeting, adding additional adjacent property at 712 West Fourth Avenue to the existing 

premises, and amending other sections of the Lease to allow for renovation of the 

expanded premises. 11 The written findings were included as an addendum to the lease 

extension. 

Having satisfied the procedural and statutory requirements for the Lease 

Extension, the parties entered into the agreement on September 19, 2013. 12 The Lease 

Extension, which was made between the same exact parties as original lease, extended 

the existing lease from June l, 20 I 4 to May 31. 2024. 13 Also on September I 9, 20 I 3, 

Pam Varni, Executive Director of the Legislative Affairs Agency, in compliance with 

AS 36.30.083(b), certified to the Legislative Budget and Audit Committee that the 

Agency was entering "a 10-year lease extension of the Anchorage Legislative 

Information Office"14 and that the lease met the requirements of AS 36.30.083(a). 15 

10 See Procurement Officer's Findings Under Legislative Procurement Procedure 
040(d), incorporated into the lease extension as Exhibit C and attached here as Exhibit C. 

11 Id. at I. 
12 See Extension of Lease and Lease Amendment No. 3, Attached as Exhibit D. 
13 See Exhibit D at 2. 
14 See Exhibit E, marked as Exhibit D as incorporated into the Lease Extension. 
15 AS 36.30.083(a) provides: Notwithstanding any other provision of this chapter, the 

department, the Board of Regents of the University of Alaska, the legislative council, or the 
court system may extend a real property lease that is entered into under this chapter for up to I 0 
years if a minimum cost savings of at least I 0 percent below the market rental value of the real 
property at the time of the extension would be achieved on the rent due under the lease. The 
market rental value must be established by a real estate broker's opinion of the rental value or 
by an appraisal of the rental value. Plaintiff separately challenges whether the lease extension 
exceeded 10 percent reduction under the statute. 
716 LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
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II. ARGUMENT 

A. Plaintiff raises a non-justiciable political question. 

In compliance with AS 36.30.020 and the Alaska Legislative Procurement 

Procedures, the Legislative Council, as it deemed necessary, properly adapted its 

procurement procedures to meet the special needs of the legislative branch and entered 

into a proper lease extension under AS 36.30.0SO(a). Because the legislature adopted 

and followed its own rules of procedure, Plaintiffs claim that the lease extension is not 

an extension is not justiciable, and thus as a matter of law ABI's motion for summary 

judgment should be denied. 

The Alaska Legislative Council is a constitutionally created permanent interim 

committee and service agency of the Legislature. 16 It is composed of fourteen 

legislators, seven from each chamber, including the president of the senate and the 

speaker of the house. 17 The legislative council has numerous powers, including the 

power to organize and adopt rules for the conduct of its business, 18 and to exercise 

control and direction over all legislative space. 19 The council has further power to "do 

16 Alaska Const. art. II, § I I: There shall be a legislative council, and the legislature 
may establish other interim committees. The council and other interim committees may meet 
between legislative sessions. They may perform duties and employ personnel as provided by 
the legislature. Their members may receive an allowance for expenses while performing their 
duties.; see also AS 24.20.0I 0 

17 AS 24.20.020. 
18 AS 24.20.060(I ). See also AS 24.20.060(6)(granting the council further authority to 

produce, publish, distribute, and to contract for the printing of reports, memoranda, and other 
materials it finds necessary for the accomplishment of tis work.) 

19 AS 24.20.060(5) 
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all things necessary to carry out legislative directives and law, and the duties set out in 

the uniform rules of the Iegislature."20 Under AS 36.30.020, the Legislative Council 

shall adopt and publish procedures to govern the procurement of supplies and services 

by the Legislature "and [the procedures] must be adapted to the special needs of the 

legislative branch as determined by the legislative council."21 Accordingly, the 

council adopts and publishes the Alaska Legislative Procurement Procedures. 

Section 040 of the Alaska Legislative Procurement Procedures exempts various 

contracts from competitive solicitation requirements if various conditions are met.22 As 

discussed supra, on June 7, 2013, the Legislative Council passed various motions 

related to the lease. First, it adopted Amendment No. 12 to the Legislative Procurement 

Procedure 040, which provided the Agency with the ability to materially modify an 

existing lease that was previously competitively procured. Second, it authorized Mr. 

Hawker, Chairman of the Legislative Council and its Chief Procurement Officer, to 

"remove the limitation of amending a lease that amounts to a material modification," 

and to include adjacent space at 712 West Fourth Avenue into the definition of 

premises. Accordingly, subsection (d) was added to Legislative Procurement Procedure 

040, which permitted the lease to be modified by an amendment and without 

procurement of a new lease if the following terms were met: 

I) The reasons for the modification are legitimate; 

20 AS 24.20060(6). 
21 AS 36.30.020(emphasis supplied.) 
22 Attached as Exhibit F. 
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2) The reasons for the modification were unforeseen when the lease was 
entered into; 

3) It is not practicable to competitively procure a new lease; 
4) The modification is in the bests interests of the agency of the 

committee; 
5) The procurement officer makes a written determination that the items 

in paragraphs ( 1)-(4) exists, the determination is attached to the 
amended lease; and 

6) The use of this subsection is approved by the procurement officer and, 
in the case of an amendment to a lease concerning a legislative 
committee, by a majority of the committee members.23 

Representative Hawker made detailed written findings as to why the Lease 

Extension complied with the requirements of Alaska Legislative Procurement 

Procedures as outlined above.24 Importantly, the legislative council expressed that the 

modification of the lease to include the addition of the 712 West Fourth Avenue space 

allowed "the Legislature to extend its current Lease."25 This was so because the 

Legislature needed additional space, but also wanted to keep all the present legislative 

offices in one building.26 As the council put it, "modifying the Lease by adding 712 

West Fourth Avenue to the 'premises' and by amending other lease terms to 

accommodate the expanded premises and the Lease Extension under AS 36.30.083(a) 

23 See Exhibit C. 
24 See Id. On a fundamental level, the Legislative Council, in adopting the June 7, 2013 

motions and subsequently making written compliance findings, was executing its 
constitutionally mandated function to meet, perform its duties, and regulate and adopt 
appropriate rules. 

25 Exhibit 8 at 4. 
26 Id. 

716 LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. JAN-15-05969 

Page 8 of20 
{ I 0708-10 I -00316236;4) 

001944



~ "' ,., 
z N 

CD 

0 
0 r..: 0 " N -"' ti) w 0,..: 

<'. tU\O :;) a- a-

J 
"' a-

VI W° <( X 
a;::l><< z "' u. 
~ ~ ~ 
~ < < • 
( J: w 

z ...J ~ ~ -"' ,., 
d. 

,... 0 ,., 
~ :c ~ 

J $': u '° z " 
cO " < "! N " I N 0 - a-
ti) .... 
<'. 

w 
I-

does not subvert the purposes of competitive bidding, and is a legitimate exercise of 

the Legislature's procurement authority."27 

In Abood v. League of Women Voters of Alaska the Alaska Supreme Court held 

that "[t]he Alaska Constitution expressly commits to the legislature authority to adopt 

its own rules of procedure."28 Abood involved a challenge from the League of Women 

Voters of Alaska, the Anchorage Daily News, and the Fairbanks Daily News Miner (the 

"League") that various closed committee meetings of the Senate and House Finance 

Committees violated the League's implied right of public access to legislative 

committee or caucus meetings under the Alaska Constitution.29 

The Legislators opposing the challenge argued that under Article II, section 12 of 

the Alaska Constitution30
, the Legislature was "specifically and exclusively authorized 

to adopt its own rules of procedure."31 Under that authority, the legislature adopted a 

Uniform Rule addressing which types of meetings should be held open to the general 

public. The legislators therefore argued that "only the legislature may determine 

whether the Open Meetings Act should apply to the legislature, and how [the Act] 

27 See Exhibit Cat 5. 
28 74YP.2d 333, 337 (Alaska 1987). 
29 1J. at 333. 
30 "The houses of each legislature shall adopt uniform rules of procedure. Each house 

may choose its officers and employees. Each is the judge of the election and qualifications of 
its members and may expel a member with the concurrence of two-thirds of its members. Each 
shall keep a journal of its proceedings." See Alaska Const. art. II, § 12. 

3 Abood, 742 P.2d at 337. 
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should apply consistent with [the Uniform Rule.]32 Relying on Malone v. Meekins33 and 

Abood v. Gorsuch34
, the Court agreed that it was the legislature's prerogative to make, 

interpret and enforce its own procedural rules, and the judiciary could not compel the 

legislature to exercise purely legislative prerogative. 35 

Under Alaska law, in order to survive a justiciability challenge, ABI' s claim that 

the lease extension was "not an extension" would have to involve a right protected by 

either the Alaska Constitution or the United States Constitution. 36 Abood is consistent 

with the long-standing and much emphasized principle that the judiciary must avoid 

engaging in unwarranted interference with a coordinate branch of govemment.37 

Although courts may intervene to protect constitutional rights from infringement by. 

Congress, "where constitutional rights are not violated, there is no warrant for the 

judiciary to interfere with the internal procedures of Congress."38 Plaintiff has never 

asserted that the lease extension has violated any constitutional right. 

32 Id. 
33 650 P.2d 351, 357 (Alaska l 982)("For the courts to assume responsibility for 

overseeing the officer selection process of a legislative body would be highly intrusive and, in 
our opinion, inconsistent with the respect owed the legislature by the judiciary.") 

34 703 P.2 1158, 1160 (Alaska 1985)( "There are certain questions involving coordinate 
branches of the government, sometimes unhelpfully called political questions, that the judiciary 
will decline to adjudicate.") 

35 Abood, 7zl2.,-P.2d at 338(citing Moffitt v. Willis, 459 Sp.2d 1018. 1021 (Fla. 1984).); r / 
see also Green Part of Alaska v. Stale, Division of Elections;{-) 4 7 P .3d 718, 735 (Alaska 2006). 

36 ,, .. , 
Abood v. League of Women Voters of Alaska, 71'3 j>.2d 333, 340 (Alaska 1987) 

37 Exxon Corp. v. F. T. C., 589 F.2d 582 (D.C. Cir. lr978); see also Railroad Comm 'n v. 
Pullman Co., 312 U.S. 496. 500, 61 S.Ct. 642, 85 L.Ed 971 ( 1941 )(holding that Courts should 
refrain from creating "needless friction" with a coordinate branch of government)). 

38 Id at 590. 
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Both Abood and Malone hold that the Baker v. Carr39 elements should also guide 

the trial court's decision whether the political question at issue is non-justiciable and 

thus immune from judicial scrutiny.40 These elements include: (I) a textually 

demonstrable commitment of the issue to a coordinate political department; (2) the 

impossibility of a court's undertaking an independent resolution of the case without 

expressing lack of respect due coordinate branches of government; and (3) the need for 

adherence to a political decision already made. Here, Mr. Hawker's findings under 

Alaska 040( d) that the original competitively procured lease could be materially 

modified by an amendment without the need for procurement of a new lease were in 

compliance with AS 36.30.020, which explicitly permit the Legislative Council to adapt 

its procurement procedures to meet the "special needs of the legislative branch as 

determined by the legislative council." 

It was the Legislative Council's explicit prerogative to make, interpret and 

enforce its own procedural rules in determining how best to extend its existing contract, 

accounting for the modifications encompassed in the extension. The Legislative 

Council thus, consistent with the authority vested in it under the Alaska Constitution 

and AS 36.30.020 could rightfully "adapt" its published procurement procedures "to 

meet the special needs of the legislative branch as determined by the legislative 

39 369U.S.186,217(1962). 
40 Abood v. League of Women Voters of Alaska, 743 P.2d 333, 337 (Alaska 1987); See 

also_Malone v. Meekins, 650 P.2d 351, 357 (Alaska 1982);. 
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council"41 Consistent with the principles of Abood and Baker, the Court must defer to 

the political decision already made by the legislative council. Indeed, one cannot think 

of a greater infringement on the Legislature's prerogatives than to second guess its 

application of its own procurement rules in effect at this time. Plaintiff's challenge is 

not justiciable and summary judgment should be denied. 

B. The Lease Extension is an "extension" under the State Procurement 
Code. 

Even if the court were to independently attempt to resolve and scrutinize a 

decision already made by a coordinate branch of government in that branch's sole 

discretion, ABI 's argument that the lease extension is "not an extension" still fails. 

Plaintiff argues that the lease extension does not comply with the "plain enough 

meaning of AS 36.30.083(a)," yet the only requirement for a lease extension to be valid 

under AS 36.30.080(a) is the achievement of a IO percent savings as established by a 

real estate broker's opinion of the rental value or by an appraisal of the rental value.42 

~ ,..., 

Z "' The statute at issue contains absolutely no restriction on the degree to which the existing 
0 Cll 

0 0 r-. 
"' - ~ VI ~ o ,...: premises can be modified under a lease extension. The statute similarly does not restrict < 5 ~ ~ 

~ VI Cl' 

~ ~ ~ ~ in any way the degree in which the terms may change from the original lease to the 
~ ~ :'J 
~<<· 
< r ..r "extended" lease nor how many terms may or may not change. 

Z ...J ~ ~ -" ,..., ..J ,_o,..., 
~ ::0 :I ~ 

J ~ ~ ~ 
co r-.<~ "' r-. 
I "' 0 - Cl' 

VI 

< 42 Plaintiff's Memorandum in Support of Motion for Partial Summary Judgment Re: 
Not Extension at 6. 
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Plaintiff offers no authority whatsoever for the court to conclude that the contract 

at issue is not what it purports to be - a lease extension - simply because some of the 

lease extension's terms or the building structure changed as part of the extension. 

Plaintiffs inflexible belief that a lease can only remain an "extension" if only the lease 

end date changes runs afoul of basic rules of statutory interpretation. When interpreting 

statutes or contracts, "unless otherwise defined, words will be interpreted as taking their 

ordinary, contemporary, common meaning."43 Legislative history is useful only to the 

extent that it helps demonstrate the intent of the legislature. 44 The plainer the language, 

the more persuasive any legislative history to the contrary must be.45 

There is no question that the subject of the Lease Extension is a real property 

lease. It relates to the Agency's leasing of defined real property rights from 716, its 

Landlord, with whom it had an existing lease. The recorded contract at issue is called 

"Extension of Lease and Lease Amendment No. 3" and establishes the effective term of 

the lease extension: June 1, 2014-May 31, 2024. Both parties to the actual contract -the 

Agency and 716 - continue to maintain that the contract at issue is an extension, and the 

Agency continues to make timely monthly payments under its contractual obligations. 

This is consistent with the intent of the contracting parties at the time the Lease 

43 State v. Neidermeyer, 14 P.3d 264, 272 n/ 38 (Alaska 2000)(citation omitted); See 
also Restatement (Second) of Contracts § 201 cmt a: "Unless a different intention is shown, 
language is interpreted in accordance with its generally prevailing meaning. See § 202(3)." 
Section 202(3) provides "[u]nless a different intention is manifested, (a) where language has a 
generally prevailing meaning, it is interpreted in accordance with that meaning." 

44 See Heller v. State, Dep't of Revenue, 314 P.3d 69, 74 (Alaska 2013) . 
45 Id. 
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Extension as evidenced in the language of the lease and the supporting documents, 

principally Pam Vami's certification to the Legislative Budget & Audit Committee that 

the Agency was entering into a IO-year "real property lease extension" of the LI0.46 

· AS 36.30.083(a) allows the Council to extend a real property lease if certain cost 

savings are achieved; the statute does not restrict the parties from renovating - either in 

a minimal or substantial way - the premises subject to the extension. Plaintiff can point 

to no language in the statute itself to support its proposition that the statutory language 

restricts lease or premises modifications in any way. As a backup, Plaintiff argues that 

even if the statutory language is not entirely clear, the legislative history "seals the 

conclusion" that the lease extension is not actually an extension under AS 

36.30.083(a).47 ABI argues, for example, that the lease extension cannot be a true lease 

extension because the occupants of the LIO had to move into interim space as the 

renovation and expansion project took place.48 The argument, however, also lacks 

support in the language of the actual statute; there is nothing prohibitive in the plain 

language of AS 36.30.083(a) that would disallow a tenant from moving into interim 

space after an extension has been reached with the landlord. 

The purpose of the 2004 bill at issue was to "increase the State's ability to 

negotiate lease extensions" by reducing the threshold from a ten to fifteen percent 

46 See Exhibit E. 
47 Plaintiff's Memorandum in Support of Motion for Partial Summary Judgment Re: 

Not Extension at 7. 
48 See Id. at 3; see also Plaintiff's Affidavit in Support of Motion for Summary Judgment 

at§§ 4,5. 
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reduction off of the existing lease rate (as was required at the time), to a ten percent 

reduction of the current market rate.49 In other words, tying the lease rate to the 

percentage of the current market rate would help the state negotiate more frequently and 

avoid an inefficient re-procurement process. While the legislature discussed th-at cutting 

out re-procurement would allow the state to avoid the cost and disruption of not having 

to move, the intent of the statute was to increase extensions for real estate leases with 

the State's existing landlords. 

ABI has presented no factual evidence that the State was prejudiced financially 

(or in terms of lack of productivity caused by the relocation) by working in the interim 

space its lessor provided while it worked on the remodel and expansion of the LIO. 

Additionally, the state bore no additional expense at all during the renovation and 

expansion of the LIO. The lease specifically provided that the state would pay its then 

current base monthly rental rate until it took over occupancy in the refurbished 

building.50 Lessor provided the interim office space and parking during the 

Renovations, and set forth a comprehensive schedule notifying the LIO tenants of the 

construction schedule - all of which was incorporated into the lease as Exhibit B-1. 51 In 

short, the fact that the state offices had to be temporarily relocated while the renovation 

49 See 5107104 Legislative Minutes for CS HB 545 (L & C) in the Senate Finance 
Committee at 24 as attached to Plaintiffs Memorandum in Support of Motion for Partial 
Summal6' Judgment.( emphasis supplied.) 

5 See Exhibit D, Sec. 1.l(c) on Page 3. 
51 See Exhibit D Sec. I.I (c)(2) on page 3 and Exhibit B-1 of Lease Extension. 
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and expansion project that the legislative council specifically contracted for was being 

constructed does not, in any way, disqualify the lease as an extension of real property. 

C. This Court has already found issues of material fact exist relating to 
Defendants' defense of laches, such that summary judgment is 
inappropriate at this time. 

Defendants previously moved for summary judgment under the equitable 

doctrine of !aches arguing that ABI's unreasonable delay in filing suit prejudiced 

Defendants. This Court denied the motion in an order dated January 7, 2016,52 finding 

genuine issues of material fact exist as to the extent ofhann 716 (and the Agency) may 

suffer if the lease were declared "illegal, null and void" and thus decided that summary 

judgment was inappropriate as of the time it issued its order.53 The court made several 

additional important findings. First, it found that Plaintifrs "financial gains served as 

acquiescence to the alleged wrongdoing and, combined with the seventeen months ABI 

waited to bring the lawsuit, this delay seems unreasonable'. 54
" Second, "[u]nder the 

unique facts in this litigation, the court does find that the defense of !aches is available 

to this lawsuit"55 and that its order should "not be construed as a finding that the defense 

of !aches is unavailable to the defendants at trial."56 The court found that the following 

material facts remain: whether the Defendants may renegotiate the contract "to reflect a 

52 Attached as Exhibit G. 
53 Id. at 9. 
54 Id at 6. 
55 Id. at 4. 
56 Id. at 9. 
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10% below market value" rate, which would incur harm to 716 if it had to amortize the 

renovation's expense over a longer period of time and thus lose the benefit of the 

bargain.; or whether upon declaration that the lease is illegal, and provided the Agency 

and 716 cannot reach a new agreement, 716 may succeed in renting the building at a 

rate greater than the 10% below market value of the current lease, and therefore profit 

from a declaration that the lease is illegal. Because the Court has already concluded that 

these material issues of fact entitle 716 to explore the prejudice prong of !aches, partial 

summary judgment setting this Lease aside for non-compliance with AS 36.30.083(a) 

must be withheld until 716 has an opportunity to present all of its defenses in this case 

at trial. 

IV. CONCLUSION 

The Alaska Constitution expressly commits to the Legislature the authorit~ _to 

adopt its own rules of procedure and to the Legislative Council the ability to perform 

the duties assigned by the Legislature.57 In properly exercising its authority, eleven 

members (11) of the Legislative Council unanimously approved four motions proposed 

by Chairman Hawker "related to the extension of the Anchorage LIO lease" in a June 7, 

2013 Legislative Council session. Consistent with internal Legislative Procurement 

Procedure 040(d), as authorized by AS 36.30.020, Chairman Hawker provided a written 

57 See ALASKA CONST. ART. II,§§ 11-12. 
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determination that the material modifications made to the existing lease were 

appropriate. 

Based on these findings, Pam Varni certified that the Agency's would be 
. -- -

entering a "I 0-year real property lease extension" of the LIO in compliance with AS 

36.30.083(a). As the Legislative Council was constitutionally authorized to exercise 

and adapt its rulemaking prerogative, as it did here, Plaintiffs request that the court 

invalidate its decision to extend the lease is simply not justiciable. 

Likewise, nothing in the plain language of the statute (or the legislative history) 

precludes a finding that the Lease Extension was indeed an "extension." The parties in 

this case unquestionably intended to enter into a lease extension when they executed the 

lease extension on September 19, 2013, and did in fact enter into such an extension. 

The Court should deny Plaintiffs motion for partial summary judgment and rule as a 

matter of law that the Lease Extension qualifies as an "extension" under AS 36.30.083. 

A finding in Plaintiffs favor is further precluded by the existence of genuine 

issues of material fact regarding the availability of a complete defense to ABl's claim 

under the doctrine of )aches. Finally, 716 requests that the court calendar oral argument 

on this motion under Civil Rule 77(e)(2). 
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DATED: 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By~-
effreYW Robinson 

Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile 0"u.s. Mail on the lb day ofFebruary 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 
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LEASE AMENDMENT NO. 1 

TH!S LEASE AMENDMENT, made and entered into on the date the Legislative Affall'S 
Agency Executive Director or her designee signs the lease amendment, is by and between 
716 WEST FOURTH AVENUE, LLC, an Alaska limited liability company, whose address is 
P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," and the 
LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3, Juneau, Alaska 
99801-1182, hereinafter referred to as "Lessee•, hereby amends the lease dated April 6, 
2004, recorded In Book 2004-024411-0, Pages 1 - 18; Anchorage Recording District, Third 
Judicial District, State of Alaska, 

WITNESSETH 

WHEREAS, Lessor is leasing to Lessee the following described premises, hereinafter 
"premises", 

Approximately 22,834 square feet of office space, which consists of all net 
usable office space on the second through sixth floors and approximately 811 
square feet of storage space in the basement, at the building located at 716 
West 4lh Avenue In Anchorage, Alaska at Lot 3A, Block 40. of the Original 
Townslte of Anchorage, according to the official plat thereof, Third_ Judicial 
District, State of Alaska; 

WHEREAS, thelll has been a dispute between lessee and Lessor es to the size and 
number of the reserved parking spaces provided to Lessee under the Lease; 

WHEREAS, during the dispute described in the previous whereas clause, Lessee has 
rented additional parking spaces from another person and deducted the rental amount 
for these spaces from the rent paid by Lessee under this Lease; and 

WHEREAS, this Lease Amendment represents a settlement of the dispute described 
in the previous two whereas clauses. 

NOW, THEREFORE, LESSOR AND LESSEE AMEND THE LEASE AS FOLLOWS: 

1. Section 1, "Rental Property and Rental Rate,• of the Lease is amended by amending the 
phrase, "and Ninety-Eight (98) reserved off-street parking places," to now read "and 
Eighty-Six (86) reserved off-street perking places," 
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2. 

• 
Beginning on June 1, 2006, the monthly rental rate will be decreased by $1,000.00 each 
month to r~nectthe reduced number of parking spaces that the Lessor will be providing 
to the Lessee. · 

3. The Lessor will pennit the Lessee's security guard to occupy space in the first floor· 
lobby common area space across from the elevators at no additional cost to the Lessee 
until the first floor lobby common area space is needed by the Lessor to fulfill space 
requirements of other tenants in the building. 

4. Section 15, "Parking Requirements,· of the Lease Is deleted and replaced with the 
following section: 

15. PARKING REQUIREMENTS: The Lessor shall ensure the requirements of this 
section 15 are met. 

A. Lessor will provide at no additional cost to the Lessee 86 off-street 
parking spaces In the upper and lower parking lots adjacent to the west 
side of the 716 West 4th Avenue building for the use of the Lessee and 
Lessee's Invitees to the building. These 86 spaces must be available to 
Lessee and Lessee's invitees 24 hours a day 7 days a week. 

B. Each parking space provided under A. of this sec. 15 shall be marked 
"Reserved" to identify the private parking nature of the space. The 
current striping of each parking space located In the upper and lower 
parking lots adjacent to the west side of the 716 West 4"' Avenue 
building will remain in effect for the duration of the lease. In this 
subsection B, •current" means in existence on the date this lease 
amendment is entered into. 

C. Parking spaces provided under A. of this sec. 15 must be of sufficient 
size to allow proper and easy parking and must have a hard and well­
drained surface. Each parking space must be marked to provide for 
proper parking. All parking locations must be well lit and have good 

. accessibility in and out of the parking area. 

5. Notwithstanding any other provision In the Lease, Lessor waives any and all claims that 
Lessor may have or allege against the Lessee for or arising out of the Lessee's 
Withholding of rent from the Lessor during the dispute between the Lessor and the 
Lessee over the size and number of the reserved parking spaces provided by Lessor 
.under the Lease. 

6. AUTHORIZATION; CERTIFICATION: 

·Execution of this lease amendment was authorized by a majority of the members of the 
Alaska Legislative Council at a meeting on May 22, 2006. 

Execution of this lease· amendment by the Legislative Affairs Agency Executive Director 
or her designee hereby constitutes a certification that funds are available in an 
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• 
approprlallon io pay for Lessee's monetary obligations under the Lease through June 
30, 2006. Availability of funds to pay for Lessee's! monetary obligations under the 
Lease after June 30, 2006, Is contingent upon the appropriation of funds for the 
particular fiscal year Involved. In addition to any other right of the Lessee under this 
Lease to terminate the Lease, if, in the judgment of the Legislative Affairs Agency 
Executive Director, sufficient funds are not appropriated, .the Lease will be terminated 
by the Lessee or amended. To terminate under this section, the Lessee shall provide 
notice of the termination to the Lessor. 

7. All other provisions of the Lease will remain the same. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this lease amendment 
and renewal on the day, month, and year indicated below. 

LESSOR: 

716 WEST FOURTH. AVENUE, LLC 

Robert B. Acree Date 
Member 
Tax Identification No.: 03-0443569 
Business License No.: 423463 

CERTIFYING AUTHORITY 

~n~~~~· 1 /,y/o{, 
Pamela A. Varni 
Executive DlrectOr 
Legislative Affairs Agency 

Page 3 of 5 

LESSEE: 

STATE OF ALASKA 
LEGI AFFAIRS AGENCY 

Rep 
Chair 
Alaska Legislative Council 
Procurement Officer 

9-11- ti~ 
Date 

APPROVED ASTO FORM: 

~'fu. ~ ~ 1'1- u,o(, 

Legal Counsel Date 
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• 
l-b.~ii ,..,..­

STATE OF ALAS!~ 

Cl;l.Jt'l\~ o" \\~"'Al:I-V 
THIRD ~E)telAI: DISTRIGT 

) 
) SS. 
) 

THIS ·IS TO CERTIFY that on this ~ 31-tl day of l\yt)J.J- , 2006, before me the 
undersigned Notary Public in and for the State of/'.J!.~!tJ.-duly commissioned and sworn as 
such, personally appeared ROBERT B. ACREE, Known to me and to me known to be the 
Individual named in and who executed the above and foregoing lease amendment on behalf of 
716 WEST FOUFffH AVENUE, LLC, and who acknowledged to me that he had full power and 
authority to, and did execute the above and foregoing lease amendment as his free and 
voluntary act and deed of said company, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written . 

. .. ~.··· 
I i • 
.: .:....: 

... J : l.!J 

\~~~\~. s 
~;,.-~'··· .. :· . ,,,, ,.,.....,. ..... . 

"·•,,•_/I 

~ .. 

STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

Notary Public in and for At9ske &........., .. • ~ 
My commission expires: ______ _ 

JACLYN R. MILLER 
Notary Public, State of Hawaii 
My Cammisslan Expires June 04, 2010 

THIS IS TO CERTIFY that on the ~ day of Q • ...,L... .• w 2006, before me, the 
undersigned Notary Public in and for Alaska, duly ~ed and sworn as such, 
personally appeared REPRESENTATIVE PETE KOTT, known to me and to me known to be 
the individual named in and who executed the above and foregoing lease amendment and 
renewal as the CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and he acknowledged to 
me that he executed the foregoing instrument as the free and voluntary act and deed of his 
principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

STATE OF ALASKA e 
OFFICIAL SEAL 
Wen C. lbdale .• 

NOTARY PU!!UC 
Notary Publi~ in and for Alaskp. / ?-
My commission explres: _ _.9 ... ~~~'f'--o_.J_,__ __ _ 
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STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT . ) ' 

THIS IS TO CEFfflFY that on the . 1'2.*'-day of \l_,.L ... L.r2oos. before me, the 
undersigned Notary Public In and for Alaska, duly ~d and sworn as such, 
personally appeared PAMELA A. VARNI, known to me and to me known to be the Individual 
named in and who executed the above and foregoing lease amendment as the EXECUTIVE 
DIRECTOR of !he STATE OF ALASKA LEGISLATIVE AFFAIRS AGENCY, and she 
acknowledged to me that she executed the foregoing instrument as the free and voluntary act 
and deed of her principal for the uses and purposes therein set forth. 

IN WITNcSS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

STATEOFALASKA e I OFFICIAL SEAL 
Wan C. Ii.ate '' 

'IOTAAY PUBLIC 

Notary Public in and for Ala.!jtt' / I My commission expires: 'J{~/cff 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording return to: 
Jan Price, Supply Officer 
Legislative Affairs Agency 
State Capitol 
Juneau, AK 99801•1182 
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RENEWAL OF LEASE 

LEASE AMOUNT FOR RENEWAL PERIOD: $663,246.48 

THIS RENEWAL OF LEASE, made and entered into on the date the Legislative Affairs 
Agency Executive Director or her designee signs the Lease, is by and between 716 WEST 
FOURTH AVENUE, LLC, an Alaska limited liability company, whose address is P.O. Box 
241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," and the 
LEGISLATIVE AFFAIRS AGENCY, whose address Is State Capitol, Room 3, Juneau, 
Alaska 99801-1182, hereinafter referred to as "Lessee", hereby amends and renews the 
lease dated April 6, 2004, recorded in Book 2004-024411-0, Anchorage Recording District, 
Third Judicial District, State of Alaska, amended September 12, 2006, and amended and 
renewed on March 11, 2009. 

WITNESSETH 

WHEREAS, the Lessor is currently leasing to the Lessee the following described premises, 
hereinafter "premises," described as follows: 

Approximately 22,834 square feet of office space, which consists of all 
net usable office space on the second through sixth floors and 
approximately 811 square feet of storage space in the basement, at 
the building located at 716 West 4'" Avenue in Anchorage, Alaska at 
Lot 3A, Block 40, of the Original Townsite of Anchorage, according to 
the official plat thereof, Third Judicial District, State of Alaska, 

and Eighty-Six (86) reserved off-street parking places. 

NOW, THEREFORE, LESSOR AND LESSEE, AGREE AS FOLLOWS: 

1. That the Lease is renewed for a term of one (1) year beginning June 1, 2010, and 
terminating at 11 :59 p.m. on May 31, 2011, with the Lessee having three (3) remaining 
one (1) year renewal options to be exercised by giving notice in writing to Lessor at the 
Lessor's above address at least thirty (30) days before the expiration of each term. 
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2. The monthly rental rate of Fifty-Four Thousand, Twenty-Four, and 84/100 dollars 

($54,024.84) remained firm until July 1, 2010, at which time the rent was adjusted to 
reflect changes in the Lessor's variable costs. The annual adjustment will be base_d on 
the percentage of change between 2003 and the calendar year before the calendar year 
of the adjustment, in the U.S. Department of Labor Consumer Price Index for All Urban 
Consumers, Anchorage Area (CPl-U). The Annual Adjusted Monthly Rental Rate will be 
computed as follows: 

PERCENTAGE OF CHANGE IN CPl-U 

(Annual average CPl-U for the calendar year preceding the year of adjustment) -
(Annual average CPl-U for the calendar year 2003 (162.50) = x 

x / 162.50% = y% 

ADJUSTED MONTHLY RENT AL RA TE 

((35% x Base Monthly Rental Rate) x % of change in CPl-U] + Base Monthly Rental 
Rate =Adjusted Monthly Rental Rate. 

((35% x Base Monthly Rental Rate) x y%] + Base Monthly Rental Rate = Adjusted 
Monthly Rental Rate. 

The monthly rental rate for the year beginning July 1, 2010, is computed as follows: 

Annual average CPl-U for the calendar year 2009 (191.70)­
Annual average CPl-U for the calendar year 2003 (162.50) = 29.20 

29.20/162.50% = 17.97% 

((35% x $52,000.00) x 17.97%] + $52,000 = $55.270.54 

3. AUTHORIZATION; CERTIFICATION: Execution of this Renewal of Lease was 
authorized by a majority of the members of the Alaska Legislative Council at a 
meeting on July 19, 2010. 

Funds are available in an appropriation to pay for the Lessee's monetary obligations 
under the lease through June 30, 2011. In add~ion to any other right of the Lessee 
under this Lease to terminate the Lease, ii, in the judgment of the Legislative Affairs 
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Agency Executive Director, sufficient funds are not• appropriated, the Lease will be 
terminated by the L.essee or amended. To terminate under this section, the Lessee 
shall provide written notice of the termination to the Lessor. 

4. All other provisions of the original lease, as amended and renewed, will remain the 
same. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Renewal of 
Lease on the day, month, and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

/JJf' 
R~rt B. Acree 
Member 

cikfi"' 
Date 

Tax Identification No.: 03--0443569 
Business License No.: 423463 

CERTIFYING AUTHORITY: 

f~~ 10(11/10 
Pamela A. Varni Date 
Executive Director 
Legislative Affairs Agency 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVfi' AFFAIRS AGENCY 

~~,L·~ 
fu Re. \'[o-f.....-fb~ 
Representative John Harris Date 
Chair I o - ')- I o 
Alaska Legislative Council 
Procurement Officer 

APPROVED AS TO FORM: 

Date 

111r~~m1m111rn1~11m11 
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STATE OF ALASKA ) 

) SS. 
THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this ~ day of ~~bw, 2010, before me the 
undersigned Notary Public in and for the State of Alaska, duly commissioned and sworn as 
such, personally appeared, ROBERT B. ACREE, known to me and to me known to be the 
individual named in and who executed the above and foregoing Renewal of Lease on behalf 
of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that he had full power 
and author~y to, and did execute the above and foregoing Renewal of Lease on behalf of 
and as the free and voluntary act and deed of said company, for the uses and purposes 
therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

Notorr Pulllie 
.lfAN JOHNSTON 

61111 ol Ainu 
llJ COftlnlalloft fap~H Aug 11. 2014 

STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) SS. 

) 

THIS IS TO CERTIFY that on the 'r> day of {)@biL , 2010, before me, the 
undersigned Notary Public in and for Alaska, duly commissioned and sworn as such, 
personally appeared Representative John Harris, known to me and to me known to be the 
individual named In and who executed the above and foregoing Renewal of Lease as the 
CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and he acknowledged to me that he 
executed the foregoing Renewal of Lease as the free and voluntary act and deed of his 
principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

STATE OF ALASKA •. 
OFFICIAL BEAL _ 
Tina Strong •· 

NOTARY PUBLIC 
"" aommi.11on l1alrn Wllh 0111 .. 
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STATE OF ALASKA ) 

) SS. 
FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the JJ.!i!:.. day of Ot.fo~V, 2010, before me, the 
undersigned Notary Public in and for Alaska, duly commissioned and swom as such, 
personally appeared PAMELA A. VARNI, known to me and to me known to be the individual 
named in and who executed the above and foregoing Renewal of Lease as the EXECUTIVE 
DIRECTOR of the STATE OF ALASKA LEGISLATIVE AFFAIRS AGENCY, and she 
acknowledged to me that she executed the foregoing Renewal of Lease as the free and 
voluntary act and deed of her principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and yaar first above written. 

STATE OF ALASKA. 
OFFICIAL SEAL 

Wen C. lbesate ·' ' 
NOTARY PUBLIC 

My Comml11lon E•plrea With Office 

Notary Public in and for Al~~kfl, ,.., 1 r • 1 
My commission expires: "WW. t.LH-14:!' 1 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording retum to: 
nna Strong, Supply Officer 
Legislative Affairs Agency 
State Capijol, Rm 3 
Juneau, AK 99801-1182 
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RENEWAL OF LEASE 

LEASE AMOUNT FOR RENEWAL PERIOD: $667.876.56 

THIS RENEWAL OF LEASE, made and entered into on the date the Legislative Affairs 
Agency Executive Director or her designee signs the Renewal of Lease, is by and between 
716 WEST FOURTH AVENUE, LLC. an Alaska limited liability company, whose address is 
P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," and the 
LEGISLATIVE AFFAIRS AGENCY. whose address is State Capitol, Room 3, Juneau, 
Alaska 99801-1182, hereinafter referred to as "Lessee", hereby amends and renews the 
lease dated April ·6, 2004. recorded in Book 2004-024411-0. Anchorage Recording District. 
Third Judicial District. State of Alaska, amended September 12, 2006, amended and 
renewed on March 11, 2009, and renewed October 11. 2010. 

WITNESSETH 

WHEREAS, the Lessor is currently leasing to the Lessee the following described premises, 
hereinafter "premises." described as follows: 

Approximately 22.834 square feet of office space. which consists of all 
net usable office space on the second through sixth floors and 
approximately 811 square feet of storage space in the basement, at 
the building located at 716 West 4"' Avenue in Anchorage, Alaska at 
Lot 3A, Block 40, of the Original Townsite of Anchorage, according to 
the official plat thereof. Third Judicial District. State of Alaska, 

and Eighty-Six (86) reserved off-street parking places. 

NOW, THEREFORE, LESSOR AND LESSEE, AGREE AS FOLLOWS: 

1. That the Lease is renewed for a term of one (1) year beginning June 1, 2011. and 
terminating at 11:59 p.m. on May 31, 2012, with the Lessee having two (2) remaining 
one (1) year renewal options to be exercised by giving notice in writing to Lessor at the 
Lesso(s above address at least thirty (30) days before the expiration of each term. 

Page 1 of5 
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2. The monthly rental rate of Fifty-Five Thousand, Two Hundred Seventy, and 55/100 
dollars ($55,270.55) will remain firm until July 1, 2011, at which time the rent will be 
adjusted to reflect changes in the Lessor's variable costs. The annual adjustment will be 
based on the percentage of change between 2003 and the calendar year before the 
calendar year of the adjustment, in the U.S. Department of Labor Consumer Price Index 
for All Urban Consumers. Anchorage Area (CPl-U). The Annual Adjusted Monthly 
Rental Rate will be computed as follows: 

PERCENTAGE OF CHANGE IN CPl-U 

(Annual average CPl-U for the calendar year preceding the year of adjustment) -
(Annual average CPl-U for the calendar year 2003 (162.50) = x 

XI 162.50% = y% 
--------- --- . ·- -·-----·- ------· .. ------------

ADJUSTED MONTHLY RENTAL RATE 

[(35% x Base Monthly Rental Rate) x % of change in CPl-U] + Base Monthly Rental 
Rate =Adjusted Monthly Rental Rate. 

[(35% x Base Monthly Rental Rate) x yo/o) + Base Monthly Rental Rate = Adjusted 
Monthly Rental Rate. 

The monthly rental rate for the year beginning July 1, 2011, is computed as follows: 

Annual average CPl-U for the calendar year 201 0 ( 195. 14) -
Annual average CPl-U for the calendar year 2003 (162.50) = 32.64 

32.64/162.50% = 20.09% 

[(35% x $52,000.00) x 20.09%] + $52,000 = $55,656.38 

3. AUTHORIZATION; CERTIFICATION: Execution of this Renewal of Lease was 
authorized by a majority of the members of the Alaska Legislative Council at a 
meeting on March 17. 2011. 

Funds are available in an appropriation to pay for the Lessee's monetary obligations 
under the lease through June 30, 2012. In addition to any other right of the Lessee 
under this Lease to terminate the Lease, if. in the judgment of the Legislative Affairs 

Page 2 ors 
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Agency Executive Director. sufficient funds are not appropriated, the Lease will be 
terminated by the Lessee or amended. To terminate under this section, the Lessee 
shall provide written notice of the termination to the Lessor. 

4. All other provisions of the original lease, as amended and renewed, will remain the 
same. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Renewal of 
Lease on the day, month, and year indicated below. 

LESSOR: LESSEE: 
716 WEST FOURTH AVENUE, LLC STATE OF ALASKA 

LEGIS~~~~~,;~IRS AGE>'<' 

~ •iff bl ~ '----!"'' L ""?"" 
Robert 8. Acree _Date ~d >efd -~------·-· 

---·---·-·--Me111be1 -·------- -·-----Chair -
Tax Identification No.: 03-044356g Alaska Legislative Council 
Business License No.: 423463 Procurement Officer 

CERTIFYING AUTHORITY: APPROVED AS TO FORM: 

P~~ 4-/r~/11 
Pamela A. Varni Date 
Executive Director 
Legislative Affairs Agency 

i1~m11111mm111m1m111 
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STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this ~ day of~ l . 2011. before me the 
undersigned Notary Public in and for the State of Alaska, duly commissioned and sworn as 
such. personally appeared, ROBERT B. ACREE. known to me and to me known to be the 
individual named in and who executed the above and foregoing Renewal of Lease on behalf 
of 716 WEST FOURTH AVENUE. LLC, and who acknowledged to me that he had full power 
and authority to, and did execute the above and foregoing Renewal of Lease on behalf of 
and as the free and voluntary act and deed of said company, for the uses and purposes 
therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the 1.3 day of h~ l . 2011. before me. the 
undersigned Notary Public in and for Alaska, duly commissioned and sworn as such, 
personally appeared SENATOR LINDA MENARD. known to me and to me known to be the 
individual named in and who executed the above and foregoing Renewal of Lease as the 
CHAIR OF THE ALASKA LEGISLATIVE COUNCIL. and she acknowledged to me that she 
executed the foregoing Renewal of Lease as the free and voluntary act and deed of her 
principal for the uses and purposes therein set forth. 

~1H11m111~1mm1111m11 
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STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the \";~ day of _6 ·"'( ~ \ . 2011, before me. the 
undersigned Notary Public in and for Alaska, duly c~ed and sworn as such, 
personally appeared PAMELA A. VARNI, known to me and to me known to be the individual 
named in and who executed the above and foregoing Renewal of Lease as the EXECUTIVE 
DIRECTOR of the STATE OF ALASKA LEGISLATIVE AFFAIRS AGENCY. and she 
acknowledged to me that she executed the foregoing Renewal of Lease as the free and 
voluntary act and deed of her principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. 

OFFICIAL SEAL 
Wen C. lbesate 
NOTARY PUBLIC 

My Commission E1pires With Office 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - Stale Business 

After recording return to: 
Tina Strong, Supply Officer 
Legislative Affairs Agency 
State Capitol. Rm 3 
Juneau, AK 99801-1182 
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RENEWAL OF LEASE NO. 4 

LEASE AMOUNT FOR RENEWAL PERIOD: $675,624.30 

THIS RENEWAL OF LEASE NO. 4, made and entered into on the date the Legislative 
Affairs Agency Executive Director or her designee signs the Renewal of Lease No. 4, is by 
and between 716 WEST FOURTH AVENUE, LLC, an Alaska limited liability company, 
whose address is P.O. Box 241626, Anchorage, Alaska 99524, hereinafter referred to as 
"Lessor," and the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capltol, Room 
3, Juneau, Alaska 99601-1182, hereinafter referred to as "Lessee", and hereby amends and 
renews the lease dated April 6, 2004, recorded in Book 2004-024411-0, Anchorage 
Recording District, Third Judicial District, State of Alaska, amended September 12, 2008, 
amended and renewed on March 11, 2009, and renewed October 11, 2010 and April 13. 
2011. 

WITNESS ETH 

WHEREAS, the Lessor is currently leasing to the Lessee the following described premises, 
hereinafter "premises," described as follows: 

Approximately 22,834 square feet of office space, which consists of all 
net usable office space on the second through sixth floors and 
approximately 811 square feet of storage space in the basement, at 
the building located at 716 West 4°' Avenue in Anchorage, Alaska at 
Lot 3A, Block 40, of the Original Townslte of Anchorage, according to 
the official plat thereof, Third Judicial District, State of Alaska, 

and Eighty-Six (66) reserved off-street parl<ing places. 

NOW, THEREFORE, LESSOR AND LESSEE, AGREE AS FOLLOWS: 

1. That the Lease is renewed for a term of one (1) year beginning June 1, 2012, and 
terminating at 11:59 p.m. on May 31, 2013, with the Lessee having one (1) remaining 
one (1) year renewal option to be exercised by giving notice In writing to Lessor at the 
Lessor's above address at least thirty (30) days before the expiration of the renewal 
term. 

Page 1of5 

716-000895 

Exhibit A 
Page 16 of 38 

' 001972



• • • 

2. The monthly rental rate of Fifty-Five Thousand, Six Hundred Fifty-Six, and 38/100 dollars 
($55,656.38) will remain firm until July 1, 2012, at which time the rent will be adjusted to 
reftect changes In the lessor's variable costs. The annual adjustment will be based on 
the percentage of change between 2003 and the calendar year before the calendar year 
of the adjustment, in the U.S. Department of Labor Consumer Price Index for All Urban 
Consumers, Anchorage Area (CPl-U). The Annual Adjusted Monthly Rental Rate will be 
computed as follows: 

PERCENTAGE OF CHANGE IN CPl-U 

(Annual average CPl-U for the calendar year preceding the year of adjustment) -
(Annual average CPl-U for the calendar year 2003 (162.50) "x 

x t 162.50%" y% 

ADJUSTED MONTHLY RENT AL RA TE 

((35% x Base Monthly Rental Rate) x % of change in CPl-U] + Base Monthly Rental 
Rate "Adjusted Monthly Rental Rate. 

[(35% x Base Monthly Rental Rate) x y%] + Base Monthly Rental Rate " Adjusted 
Monthly Rental Rate. 

The monthly rental rate for the year beginning July 1, 2012, is computed as follows: 

Annual average CPl-U for the calendar year 2011 (201.247) -
Annual average CPl-U for the calendar year 2003 (162.50)" 38.927 

35_g211162.50% "23.96% 

[(35% x $52,000.00) x 23.96%] + $52,000" $56,360. 72 

3. AUTHORIZATION; CERTIFICATION: Execution of this Renewal of Lease No. 4 was 
authorized by a majority of the members of the Alaska Legislative Council at a 
meeting on March 22, 2012. 

Funds are available In an appropriation to pay for the Lessee's monetary obligations 
under the lease through June 30, 2013. In addition to any Other right of the Lessee 
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under this Lease to terminate the Lease, if, in the judgment of the Legislatlve Affairs 
Agency Executive Dlredor, sufficient funds are not appropriated, the Lease will be 
terminated by the Lessee or amended. To terminate under this section, the Lessee 
shall provide written notice of the termination to the Lessor. 

4. All other provisions of the original lease, as amended and renewed, will remain the 
same. 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Renewal of 
Lease No. 4 on the day, month, and year indicated below. 

LESSOR: 
716 WEST FOURTI-t AVENUE, LLC 

/~!>/,0/1-; 
Robert B. Acree Date 
Member 
Tax Identification No.: 03-0443569 
Business License No.: 423463 

CERTIFYING AUTHORITY: 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

APPROVED AS TO FORM: 

P~~ 1{ter[1ir //u .. IJA.!- .t&i~-uAif_ Jf-1~-1d-
Pame1a A. Vami Date Legal Counsel Date 
Executive Director 
Legislative Affairs Agency 
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STATE OF ALASKA ) 

) SS. 
THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this I~ day of N\.dM . 2012, before me the 
undersigned Notary Public In and for the State of Alaska, duly commissioned and sworn as 
such, personally appeared, ROBERT B. ACREE, known to me and to me known to be the 
individual named in and who executed the above and foregoing Renewal of Lease on behalf 
of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that he had full power 
and authority to, and did execute the above and foregoing Renewal of Lease on behalf of 
and as the free and voluntary act and deed of said company, for the uses and purposes 
therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and aff1>Ced my notarial seal 
the day, month and year first above written. 

Notary PuWc 
.llAll JOHllSTON 
Slrtl at Alaska 

llJ ConrnllllDn EJl!llm Aug 16. 2014 , 

STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) SS. 

) 

THIS IS TO CERTIFY that on the I~ day of Jul"(' 2012, before me, the 
undersigned Notary Public in and for Alaska, duly commissioned and sworn as such, 
personally appeared SENATOR LINDA MENARD, known to me and to me known to be the 
individual named in and who executed the above and foregoing Renewal of Lease as the 
CHAIR OF THE ALASKA LEGISLATIVE COUNCIL, and she acknowledged to me that she 
executed the foregoing Renewal of Lease as the free and voluntary act and deed of her 
prtnclpal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above wri~ 

6 
__-

STATll OP ALASKA. ~and for Alas.kB_, I.{ 
O•F•Cl4L IUL My commission expires: "run-.. ;I! la 
Tln1 Strong "- ,- • ~ ·-

NOTARY PUBLIC 
... !IGmmJulon lx•llH Wltft OfftH 
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STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
·)SS. 
) 

• 

THIS IS TO CERTIFY that on 'the ~ day of .J..t \>( 2012, before me, the 
undersigned Notary Public in and for Alaska, duly commiSliioned and swam as such, 
personally appeared PAMELA A. VARNI, known to me and to me known to be the individual 
named in and who executed the above and foregoing Renewal of Lease as the EXECUTIVE 
DIRECTOR of the STATE OF ALASKA LEGISLATIVE AFFAIRS AGENCY, and she 
acknowledged to me that she executed the foregoing Renewal of Lease as the free end 
voluntary act and deed of her principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year flrst above written. 

STATE OF ALASKA. \UM, C • ~ 
OFFICIAL SEAL Notary Public in and for Al&Ma, I ~,,, ,, 

Wen C. lbeaate · • : My commission expires: ''WI& ~~ 
NOTARY PUBLIC ·--'""""'-''---"--'-'"--

My CommJ11ron E1ptra1 With Qffla• 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording return to: 
Tina Strong, Supply Officer 
Legislative Affairs Agency 
State Capitol, Rm 3 
Juneau, AK 99801-1182 
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Recordrn~st: 301 - Anchorage 

~ 4/9/2004 3:31 PM Pages: 1 Of 18 
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LEASE 

LEASE AMOUNT FOR FIRST YEAR: $597,000.00 
(excluding CPl-U adjustment amount) 

·THIS LEASE, made and entered into on the date the Legislative Affairs Agency Executive Director or 
her designee signs the Lease, is by and between 716 WEST FOURTH AVENUE, LLC, an·Alaska 
limited liability company, whose address is P.O. Box 241826, Anchorage, Alaska 99524, hereinafter 
referred to as "Lessor,' and the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, 
Room 3, Juneau, Aiaska 99801-1182, hereinafter referred to as "Lessee". 

1. 

W I T N E S S E T H: 

RENTAL PROPERTY AND RENTAL RATE: The Lessor leases to the Lessee and the Lessee 
leases from the Lessor the premises, hereinafter "premises," described as follows: 

Approximately 22,834 square feet of office space, which consists of all 
net usable office space on the second through sixth floors and 
approximately 811 square feet of storage space in the basement, at the 
building located at 716 West 4lh Avenue in Anchorage, Alaska at Lot 3A, 
Block 40, of the Original Townsite of Anchorage, according to the official 
plat thereof, Third Judicial District, State of Alaska, 

and Ninety-Eight (98) reserved off-street parking places, for a term of five (5) years beginning 
June 1; 2004, and terminating at 11 :59 p.m. on May 31, 2009, with the Lessee having five (5) 
one (1) year renewal options to be exercised by giving notice In writing to Lessor at the Lessor's 
above address at least thirty (30) days before the expiration of each term. The Base Monthly 
Rental Is Fifty-Two Thousand and No/100 Dollars ($52,000.00) each month; however.for the 
period June 1, 2004, through May 31, 2005, the Base Monthly Rental y.'111 be reduced by 
$2,250.00 ea:ch month by the Lessor to partially offset the costs incurred by the Lessee in 
purchasing and installing security camera equipment and any HVAC work that will have to be 
done as part of the Lessee's renovation. 

The rent shall be adjusted the first of July of each year beginning in 2005. to reflect changes in 
the Lessor's variable costs. Variable costs are defined as ell operational costs other then debt 
service and profit and further defined for the purpose of the Lease as thirty-five percent (35%) 
of the Base Monthly Rental Rate. The adjustment will be based on the percentage of change, 
between 2'!(J2I" and the calendar year before the calendar year of the adjustment, in the U.S. 

~~ 
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• 
Department of Labor Consumer Price Index for All Urban Consumers, Anchorage Area (CPl­
U). The {\nnual Adjusted Monthly Rental Rate will be computed as follows: 

; 

PERCENTAGE OF CHANGE INCPl-U 

(Annual average CPl·U for the calendar year preceding the year of adjustment) - (Annual 
average CPl·U tor the calendar year XX (XX) = x 

xi Annual average CPl·U for the calendar year XX (XX)% = y% 

ADJUSTED MONTHLY RENTAL RATE 

((35% x Base Monthly Rental Rate) x % of change In CPl-U] + Base Monthly Rental Rate= 
Adjusted Monthly Rental Rate. 

((35% x Base Monthly Rental Rate) x Y"kl + Base Monthly Rental Rate =Adjusted Monthly 
Rental Rate. 

Retroactive adjustments will not be allowed. 

The monthly rental payments shall be due and payable on the first day of each month of the 
Lease and shall be sent by first class mail to the office of the Lessor whose address is listed 
above. 

2. ADA COMPLIANCE: On the date of occupancy and throughout the entire occupancy of the 
Lessee, the Lessor shall ensure that the premises (Including, but not limited to, restrooms), the 
reserved parking spaces, the common areas (Including, but not limited to, restrooms and 
parking area), and any subsequent alterations to the premises shall meet the specifications of 
the ADA Accessibility Guidelines for Buildings and Facilities per the Americans with Disabilities 
Act (ADA) Appendix A to 28 CFR 36, as currently written and as they may be subsequently 
amended (hereafter referred to as ADA compliance). 

Under the previous paragraph, the premises (including, but not limited to restrooms), the 
reserved parking spaces, the common areas (Including, but not llmit8d to, restrooms and 
parking area), arrd subsequent alterations must meet the ADA compliance requirements as 
they apply to a public entity. The Lessor must provide space that meets the same level of ADA 
compliance as if the leased space were in a newly constructed State-owned facility from which 
all program services are directly delivered to the public. 

The Lessee's acceptance of the Lessor's space and alterations and any Inspection by the 
Lessee do not reHeve the Lessor of responsiblllty for ADA compliance. The Lessor further 
agrees to perform and pay the costs of any alterations needed to meet the above-prescribed 
ADA compliance. 

The Lessor must furnish an ADA Facility Audit Report from an architect registered to practice in 
the State of Alaska, at no cost to the Lessee, after the completion of any new construction or 
any alteration, except for Lessee's and Lessor's improvements under section 3 of this Lease, of 
the existing space undertaken during the Lease. The ADA Facility Audit Report must ir'ldicate 
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that the offered space complies with all the requirements of the ADA compliance and this 
section. 

if these provisions on ADA compliance conflict with another provision in this Lease, these 
provisions govem. · 

I 

3. DELIVERY OF PREMISES; RENOVATIONS: The Lessee is currently occupying the premises 
under the cunent lease, which terminates May 31, 2004. Except for Lessor's carpeting 
obligations in this section 3, the Lessor will not be reconfiguring or making other improvements 
to prepare the premises for this Lease, unless the improvements are required by another 
section of this Lease. The Lessor has agreed to allow the Lessee to perform renovations to the 
current premises before the Lease term begins on June 1, 2004. Although Lessor and Lessee 
are currently leasing most of the premises under the current lease, this Lease will apply to the 
renovations allowed under this section 3, and the current lease is amended to that extent. 
These renovations will be paid for by the Lessee and will include, but are not limited to, the 
following: 

1) re-locating the Data Processing Staff to what is currently Suite 240A, constructing a 
separate.entrance to the room to split up the suite from what is currently 2408, and 
Installing appropriate electrical, data, and phonejacks; 

2) re-locating the Network Room from the basement area to what is currently the Supply 
Room orHhe second floor of the premises, and Installing appropriate electrical, data and 
phone jai::ks; 

3) re-wiring all Offices located on floors 2 - 6 with Cat Se or Cat 6 wiring; 
4) re-locating the Legislative Ethics Office to what Is currently Suite 2408, constructing a 

separate: entrance to the room to split up the suite from what is currently 240A, and 
installing·appropriate electrical, data, and phone jacks if required; 

5) expanding the current large teleconference room by taking down a wall of what is currently 
Suite 230 and making Suite 230 part of the large teleconference room; 

6) constructing walls, adding a door, tearing down walls, and installing appropriate electrical, 
data and phone jacks to make 3 House offices out of what is currently Suite 380 and the 
Storage f:loom; 

7) constructing walls, adding a door, tearing down walls, and installing appropriate electrical, 
data and phone jacks to make 3 House offices out of what is currently Suite 470 and 2 
Storage Aooms; 

8) . constructing a new office in what Is currently open space·in the hallway by the Senate 
. Conference Room and installing appropriate electrical, data, and phone jacks; 

9) enlarging What Is currently a Storage Room, Suite 680, into a larger House office by 
constructing walls, tearing down a wall In House Conference Room, Suite 670, adding a 
door, anct installing appropriate electrical, data, and phone jacks; 

1 O) re-balancing the HVAC system due to the above remodel. 

The Lessor has agreed to provide, at no cost to the Lessee, up to an additional 540 square 
yards of new high quality commercial quality carpet that matches the existing carpet In the 
amount necessary to patch any carpet that had been re-carpeted in the fall of 2002 in the 
offices.affected by the above renovations. In addition, the Lessor has also agreed to provide 
and Install new carpeting and cove base in all offices that were not re-carpeted in the fall of 
2002, at no cost to the Lessee. The Lessee will notify the Lessor when these offices will be 
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ready to be carpeted, and the Lessor will complete the. installation within one month after 
Lessee's notification. 

UT!LmES AND SERVICES: The Lessor will provide at no additional cost beyond the rental 
payments all uttllties, Including heat, electricity, sewage, potable water, and trash removal from 
the premises, and janitorial services, except that the Lessee will pay its own telephone utility 
bills. The.Lessor will also provide, at no additional cost beyond the rental payments, Its building 
maintenance staff to promptly lower and raise the Alaska State Flag and the· United States 
Flag, that are installed outside the building, whenever requested by the Lessee to do so. 

5. ELECTRICAL REQUIREMENTS: The Lessor shall ensure that the requirements in this 
section 5 are met. 

A. ELECTRICAL WIRING STANDARDS: All electrical work performed and electrical 
systems shall comply with the current applicable editions of: 

1. the National Electrical Code of National Board of Fire Underwriters; 
2. the rules, regulations, and codes of the State and applicable municipality; 
3. the standardized rules of the National Electrical Manufacturer's Association. 

The above minimum requirements shall not preclude the use of higher-grade materials or better 
workmanship. 

B. MAIN SERVICE FACILITIES: The main service facilities and meter panel shall be 
adequate to provide the electrical load that will be required. This service shall be 
enclosed in a suitable enclosure which is readily accessible for inspection. Single 
phase, 60 cycle, 120/240 V service shall be supplied. 

C. LIGHTING: Lighting fixtures shall be provided which are capable of producing well 
diffused illumination at working levels of no less than 75 FT-C in office and clerical 
areas; and no less than 50 FT -C In lobbies, restrooms, parking areas and similar 
areas. Fixtures shall be provided with louvers or plastic diffusers. Bare lamp fixtures 
will not be acceptable. 

D. 

Spe'cifled Illumination levels must be at task.surface height (generally 30 Inches above 
float) unless noted otherwise in this section 5. For types of spaces not listed in the 
previous paragraph, illumination levels must be in accordance with current I ES 
recommendations. 

All lilmps shall be consistent throughout space with regard to color, temperature, 
quality, and type. A maintenance program shall be conducted throughout the duration 
of the Lease to maintain this consistency. 

SWITCHING: Individual switching shall be provided for each room or area .. Switches 
shall be located inside the lighted space, adjacent to the entry, accessible with doors 
open or closed. In lieu of or in addition to the previous sentence, lighting may be 
controlled by a building control system. Motion detectors are acceptable in lieu of 
switches for all spaces except open offices. Three- or four-way switching, as 

Page4of18 

~111m11m1mm11m1m fl 
4of 18 

2004-024411.0 

LAA_000209 

Exhibit A 
Page 24 of 38 

001980



b.ditJf 

E. 

• 
appropriate, shall be provided in corridors and large ro.oms with more thah one entry. 

ELECTRICAL OUTLETS: Existing outlets in the premises currently occupied by the . 
Lessee are sufficient. If additional outlets are required, the Lessee shall be · 
responsible for these costs; however, the Lessor shall be responsible for maintaining 
all outlets In good working order. . . . . 

Legislative Information Office: A 120V, 20 amp dedicated outlet shall be provided in 
the copy room for the LIO copier. 

Senate Space: A 120V, 60hz, 20 amp dedicated shall be provided in each of the two 
(2) copy rooms. 

House Space: A 120V 20 amp dedicated shall be provided in each of the two (2) copy 
rooms. 

In toilet rooms a minimum of one duplex receptacle (with ground fault protection) shall 
be provided above the counter (adjacent to sink or mirror) and a minimum of one 
general use receptacle shall be provided. 

F. DOCUMENTATION: The Lessor shall post a floor plan at each circuit breaker panel 
with labeling to correspond to individual circuit breaker labels, and keep the posted 
floor plan up to date. 

6. DRINKING WATER AND RESTROOM REQUIREMENTS: The Lessor shall ensure that the 
drinking water and restroom facilities meet the requirements In this section 6. · 

A. DRINKING WATER: Water suitable for drinking purposes shall be provided through 
drinking fountains or water coolers located at a central location in the main hallways on 
each floor. If water coolers are provided, the delivered bottled water _with disposable 
paper cups shall be supplied by the Lessor at no additional cost to the Lessee. 

B. RESTROOMS: The Lessor shall provide separate adequate toilet and lavatory 
facilities for men and women in compliance with all applicable codes and the state's 
safety regulations, and section 2 of this Lease. Each toilet room shall have single 
entrance doors, with automatic door closers or other approved entrance arrangement. 
They shall be equipped or provided with stall partitions with doors. They shall also be 
provided with adequate mirrors, soap, tissue and paper towel dispensers, sanitary 
napkin dispensers In the women's restrooms, deodorizers, sanitary tissue seat cover 
dispensers, and ventilation. Each restroom shall have hot and cold running water. 
Public restrooms shall not be located within the Lessee's leased space. Access to the 
public restrooms may not be through the Lessee's leased space. 

7. · HEATING. COOLING. AND VENTILATION REQUIREMENTS: The Les8or shall ensure that 
the requirements of this section 7 are met. 

A. HEATING AND COOLING: Facilities shall be provided to maintain a temperature in 
all the offices and similar type space uniformly within 68 degrees F to 78 degrees F 

j : 
~ The existing configuration of the thermostat control units and heating zones in the ·, > "-I premises currently occupied by the Lessee are sufficient, however, the Lessor shell be 
~ . V ~ } responsible for maintaining such in good working order. . 
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range. The temperature to be maintained in this zone is the area two (2) feet above 
the floor to a height of five (5) feet above the floor. 

If the tetnperature is not maintained within the 68 degrees F to 78 degrees F range, as 
required by the previous paragraph, for a period of more than one (1) working day, the 
Lessor shall, upon receipt of a written complaint from the Lessee,! provide suitable 
temporary auxlllary heating or cooling equipment, as appropriate, to maintain the 
temperature In the specified range. If such temporary auxiliary equipment is 
necessary to meet normal weather contingencies for more than 21 consecutive 
working days, the Lessor shall not later than the 21st working day Initiate a continuing 
and dingently applied effort to rec1ify the deficiency causing the failure in order to 
uniformly maintain the 1emperature range required. If after 42 consecutive working 
days the temporary auxiliary equipment is still necessary to meet normal weather 
contingencies, the Lessee shall be free to hold the Lessor In default, it being 
considered that the Lessee has proffered a reasonable amount of time for the Lessor 
to effee1 suitable modification or repair to the building in order to maintain the specified 
temperature range without resort to temporary auxiliary devices. "Working days• for 
the purpose of this section shall be defined as days normally scheduled by the Lessee 
as open for the conduct of its normal operations. 

B. VENTfLATJON: All occupied areas of the building shall be provided with at least the 
minimum amount of outside (ventilation) air prescribed by ASH RAE Standard 62-89: 
"Ventilation for Acceptable Indoor Air Quality". This ventilation air shall be Introduced 
by mechanical means. A minimum of six air changes per hour shall be provided in 
occupied spaces. Exhaust air systems serving toilet rooms and Janitor's closets shall 
be sized to provide a minimum of 10 air changes per hour. 

WINDOW COVERING REQUIREMENTS: The Lessor shall comply with this sectiol"! 8. All 
outside windows shall be equipped with blinds, or other approved material and shall be 
installed, ready for use with all necessary hardware when the Lessee occupies the rental 
premises. Window coverings shall be of good quality and appearance matching the decor of 
the space and Shall adequately reduce incoming heat and light to a comfortable level. The 
Lessee reserves the right to select the color of the window coverings, if new window coverings 
are to be Installed. 

FLOOR COVERING REQUIREMENTS: The Lessor shall comply with this section. 9. Office 
floors shall be covered with a good quality of commercial grade carpeting. Other floors shall be 
covered with carpet, suitable linoleum, or tile of standard size which Is free of defects. The 
Lessee reserves the right to select the color of the floor covering, If a new floor covering Is to be 
Installed. Carpeting shall be of a good quality commercial grade and shall not generate more 
than a minimal amount of static electricity under normal use. New floor coverings shall be 
Installed In a skilled manner common to the trade. 

ACOUSTICAL REQUIREMENTS: All offices and similar type space shall be equipped with . 
acoustical ceiling tiles, panels, or other sound absorption material. The overall noise factor shall 
not exceed 90 decibel (dba) for an eight-hour workday at level A reading. Acoustical control 
must be sufficient to permit conferences, waiting room noise, and office work to progress 
simultaneously. It is the Lessor's responsibility to furnish the proper combination of sound 
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absorptive material on ceilings, walls, and floors to achieve the specified preferred notice 
criteria level. · 

11. PARTITION REQUIREMENTS: Unless otherwise specified by Lessee, the Lessor shall ensure 
that all partitions are floor to ceiling, flush type, and of drywall construction, and that the finish is 
paint, panelillQ, or other Lessee-approved material. . · 

· 12. PAINTING REQUIREMENTS: The Lessor shall ensure that all surfaces which normally would 
be painted are finished with a minimum of.two coats of interior latex paint on walls and suitable 
semi-gloss enamel on woodwork and bare metal. The Lessee reserves the right to (a) select 
the colors for areas to be newJy painted; or (b) determine whether existing painted surfaces are 
satisfactory, If the Lessor wants to use the existing painted surfaces without painting them for 
the Lease. 

13. DOOR HARDWARE REQUIREMENTS: The Lessor shall ensure that the requirements of this 
section 13 are met. All doors shall be equipped with all necessary hardware. Cylinder locks 
and door checks shall be furnished and installed on all doors which open into public corridors or 
space otherwise accessible to other than those persons to be employed in the premises. All 
locks shall be masterkeyed and duplicate individual keys shall be supplied as required. Outside 
door keys shall ·be supplied as required by the Lessee. 

14. VOICE AND DATA REQUIREMENTS: The Lessor shall ensure that adequate telephone 
service Is be available and that all necessary conduit and other features necessary to satisfy the 
telephone company's requirements are Included In the building. The Lessee will be responsible 
for the actual connection of telephone and communications equipment required by the Lessee 
and as stated in section 3 ("Delivery of Premises; Renovations"). Under section 3 of this Lease, 
the Lessee wlll be responsible for the re-wiring at the start of this Lease of all offices on floors 2 
through 6 in the premises with Category Se or Category 6 compliant wiring, including, but not 
limited to, the installation of any necessary conduit. 

15. PARKING REQUIREMENTS: The Lessor shall ensure the requirements of this section 15 are 
met 

Reserved off•street parking shall be of sufficient size to allow proper and easy parking, and 
have a hard and well-drained surface. The area shall be marked "Reserved" to Identify the 
private parking nature of each reserved space, and each space reserved by the Lessee within 
the area shaR be at least 8-1/2 feet wide by 17 feet Jong and shall be marked to provide for 
proper parkim! and otherwise Identified as private parking. 

Ninety· Eight (98) reserved parking spaces shall be provided for the exclusive use of the 
Lessee. These ninety-eight (98) parking spaces must be provided at no additional cost to the 
Lessee. 

Ninety (90) of the reserved ninety-eight (98) parking spaces provided for the exclusive use of 
the Lessee must be located In the parking Jot adjacent to the west side of the 716 West 4"' 
Avenue building. All parking locations must be well lit and have good accessibility in and out of 
the parking area. 
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An additional eight (8) reserved public parking spaces must be provided for the exclusive use of 
the Lessee far the Lessee's invitees to the building. This parking must be located no more than 
two blocks walking distance from the office location and have good accessibility in and out of 
the parking area. ' 

FIRE PREVENTION: The Lessor shall maintain the premises in keeping with goo~ fire 
prevention practices. The Lessee reserves the right at reasonable times to.enter and·make fire 
prevention and fire protection inspections of the building and space occupied. 

HAZARDS: The Lessor shall maintain the building free of structural or mechanlcal hazards. 

JANITORIAL.SERVICES: The Lessor shall be responsible for janitorial services as outlined 
below for the entire premises, common areas, and private parking areas. Janitorial services 
must be per!Ormed by competent employees of the Lessor or by a competent janitoiial 
company and the Lessor must notify the Lessee of all names of who will be performing these 
janitorial sel"1ices. The Lessor must give the janitorial employees or company a copy of the 
actual janitorial duties that are stated in the Lease. The Lessor must notify the Lessee of all 
janitorial employee or company changes relating to who will be performing the janitorial 
services. When the janitorial work is being performed, a person not performing the janitorial 
work may not enter or remain on the leased premises, except as otherwise authorized by 
Lessee. 

Janitorial services shall be performed after office hours unless otherwise specified or as 
conveniently as possible to the occupying entitles. The premises generally are occupied 
Monday through Friday except State holidays. In the event that various areas are occupied at 
times other than specified herein, the janitorial services shall be performed at other times as 
convenient. The Lessee prefers the following: 

A. DAILY SERVICES: 

1. 

2. 

3. 

4. 

5. 

Empty wastebaskets. Empty and wipe ashtrays and place contents in a metal 
container separate from other waste material. Collect all wastepaper and trash and 
dispose of it away from the premises. 

Sweep halls and floors in the interior of the building. Tile floors are to be swept with 
a yam broom or a dust mop treated with polyethylene glycol or similar non-injurious 
material. (If lobby area is tiled, B-1 will become a daily service.) 

Vacuum all carpets in offices, conference rooms, workstations, hallways, aisles 
used for circulation within said premises, common areas, entryways, elevator 
lobbies and corridors. 

Dust all visible surfaces of furniture, fixtures, and equipment to a height of six (6) 
feet. 

Mop or scrub toilet room floors, wash all plumbing fixtures with warm water and 
soap. Disinfect urinals and water closets. Damp wipes all dispensers, tiled portion 
of toilet room walls and stall partitions. 
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6. Provide and maintain adequate supplies of toilet paper, seat covers, deodorizers, 

sanitary napkins, towels and soap in toilet rooms. These supplies are to be of 
standard or better quality and are to be furnished by the Lessor. The Lessor shall 
also provide a closed disposal container for waste sanitary napkins. · 

7. Clean and disinfect any drinking fountains. 

8. Police sidewalks by collecting and removing all trash and other discarded materials. 

9. At the end of each workday,· the Janitorial supervisor must Inspect the entire building 
to ensure that all work is complete and all necessary doors are locked. 

B. WEEKLY SERVICES: 

1. Damp mop all waxed floors and machine buff to remove traffic marks and restore 
luster of wax. 

2. Remove all fingermarks and smudges from walls, woodwork, and glass surfaces. 

C. MONTHLY SERVICES: Vacuum fabric furniture. 

D. EVERY SIX MONTHS SERVICES: 

1. Dust or vacuum window coverings such as blinds, etc., as may be the case, 
overhead pipes, ventilation vents, or molding, etc., that must be reached by ladder. 

2. Dust or wash light fixtures as appropriate for greatest light efficiency. 

3. Wash windows and glass wind deflectors inside and out leaving no streaks or 
unwashed places. Wipe water spots from sills and frames. Use drop cloth as 
required to protect adjacent surfaces, fixtures, and furniture. Wash windows at 
equal intervals of time, weather and conditions permitting. 

4. Wash all wastebaskets. 

5. Wash walls in public halls and stairwells where wall covering permits. Wash pipes 
and rails in stairwells. Clean and wax all paneling. 

6. Shampoo carpets in high traffic areas of the premises. 

E. AS REQUIRED: 

1. Replace burned out lamps (to be furnished by the Lessor). 

2. Remove snow and ice from sidewalks, entrances. outside storage areas, parking 
areas, and other areas as applicable to an extent which will render the areas safe to 
pedestrian traffic and automobile operation. 

3. Shampoo ALL carpeted areas of the premises. 
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4. · Remove spots and stains from carpets, tile and linoleum. Remove all foreign 

matter (gum, smudges, etc.) from floors, handrails and furniture. 
' 

5. Remove all wax from all floors by mopping or scrubbing with a synthetic detergent 
or wax remover, rinse thoro1.1ghly and apply good skid resistant wax of a type 
recommended by floor tile·manufacturers. When wax Is dry, machine buff to 
smooth sheen. 

6. Clean or replace all entry rugs. Rugs are to be furnished by the Lessor at· each 
building entrance and will be of sufficient size to preclude the tracking of dirt and 
mud Into the building. 

19. COMPLIANCE WITH LAWS: The Lessor shall comply with the requirements of this section 19. 

A. Except as otherwise provided elsewhere in this Lease, all improvements and new 
construction of existing structures, and all appurtenances, improvements, new 
construetion, and existing structures shall conform to all applicable state, Federal and 
local laws, ordinances, codes, and regulations pertaining to them. In the absence of 
local or B1ate regulations, national codes shall apply. Minimum requirements of the 
Lease shall not be construed as lowering the standard established by local regulations, 
and when local regulations and codes contain more stringent provisions, they shall 
govern. The Lessor shall be responsible for obtaining all required permits. The 
premises and the common areas must comply with Federal and state law relative to 
occupational health and safety regulations. The Lessor shall be responsible for the 
accomplishment and cost of any building alterations necessary to comply with these 
requirements. 

B. The Lessor must comply with all other applicable federal and state labor, wage/hour, 
safety and associated laws that have a bearing on this Lease and must have all 
licenses and permits required by the state and/or municipality for the performance of 
the wotk required by this Lease. 

20. MAINTENANCE AND REPAIR: The Lessor shall at all times maintain the premises and 
common areas in a safe condition and in ·a good state of general repair, maintenance, and 
tenantable condition, including, but not limited to, the roof and the heating, electrical, 
ventilation, pli.Jmbing, sanitary, and any elevator or escalator facilities. The Lessor shall keep 
the roof free from roof leaks. The Lessor shall keep the common areas in a clean condition. 
The Lessor shall keep the building and the areas immediately surrounding and belonging to the 
building free ftom objectionable tenancy, odors, vermin, rodents, and other features that will in 
the opinion of the Lessee be detrimental to Lessee's operation. The term 'repair' Includes 
repairs of any typa, including, but not limited to, exterior and interior, structural and 
nonstructural, routine or periodic, except in the case of damage arising from the· negligence of 
the Lessee's agents or employees. 

21. SIGNS: The l.essor shall provide and erect/affix adequate slgnage to identify the Lessee's 
presence and to easily direct the public to the Lessee's space. The Lessor shall provide and 
erect, at no cost to the Lessee, signage as follows: in all buildings, entrances, and common 
lobbies, hallways and elevators, and on all doors or walls at entrances to the Lessee's leased 
spaces. 
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The Lessee reserves the right to erect or affix additional door or wall signs, at the Lessee 's 
cost, within its leased space to further Identify room names and/or numbers. The size and 
character of the signs shall be at the Lessee's discretion and shall not unreasonably detract 
from the aesthetics of the building. 

22. ELEVATORS: The Lessor shall ensure that the premises under this Lease which are on the 
second floor and above are served by an elevator that, in addition to complying with section 2 
of this Lease, complies with the current applicable editions of the rules, regulations, and codes 
of the State, and the applicable municipality. Documentation from a licensed elevator 
repairperson stating that the elevator is in good working order and meets all the minimum 
standards shall be provided by the Lessor, at no cost to Lessee, if requested by the Lessee. 

23. RENOVATION: At least every five (5) years of occupancy or at the reasonable written request 
of the Lessee, the Lessor shall renovate the premises by refinishing all damaged or worn walls, 
ceilings, floors, or built-In fixtures or replacing damaged or worn wan, floor or window cciverlngs 
or paint. If ttTe Lessor does not respond to such reasonable renovation requests by the Lessee, 
the Lessee reserves the right to hire competent workers to accomplish such renovation(s) at 
the Lessor's expense, and may deduct the costs from the rent payments. For any renovation, 
the Lessee reserves the right to make on-site Inspections and to determine If and when the 
renovation is complete and satisfactory. The Lessee reserves the right to select the color(s}' of 
the floor covering, if a new floor covering Is to be installed, window coverings, If new window 
coverings are to be installed, and paint for areas to be newly painted. 

24. WAGE-RELATED REQUIREMENTS: If the Lessor performs construction, alteration, repair, 
renovation, or redecoration work while the Lessee is occupying the premises, and if this work 
amounts to 20 percent or more of the entire term of this Lease (excluding optional renewals), 
the Lessor Is advised that the Lease will be considered by the Lessee to be subject to the 
minimum wage and other requirements of AS 36.05,010 • 36.05.11 O; the current minimum 
wages for various classes of laborers, mechanics, and field surveyors (as these terms are 
defined in AS 36.95.010), and the rate of wages paid during the contract must be adjusted to 
the wage rate Indicated under AS 36.05.01 O; the Lessor and Lessor's subcontractors must pay 
all employees unconditionally and not less than once a week; the scale of wages must be 
posted in a prominent and easily accessible place at the site of the work; the Lessee shall 
withhold as much of its payments under this Lease as necessary to pay to laborers, mechanics, 
and field surveyors employed by the Lessor or the Lessor's subcontractors the difference 
between (A) the rates of wages required by the contract to be paid laborers, mechanics, or field 
surveyors on the work, and (B) the rates of wages in fact received by the laborers, mechanics, 
or field surveyors that are less than the required wages; the Lessor is encouraged to contact 
!he Wage and Hour Administration of the Department of Labor for more Information. 

25. INGRESS AND EGRESS: All space shall be available on a 24-hour day, seven days a week 
basis to the Lessee and its invitees. The Lessee shall have full access to and use of all 
common areas of the building including, but not limited to, elevators, lobbies, stairwells, and 
restrooms. The Lessor shall proVide seven·day a week security patrolling for the building and 
parking area·at no cost to the Lessee. The Lessee will be responsible for purchasing and 
Installing sec1:.1rify cameras in the lower parking area, and for their operation and maintenance, 
including any monitoring. 
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26. ACCESS BY LESSOR: The Lessor and its agents will have the right to enter the premises at 

any time during business hours and after reasonable notice to Lessee (in case of emergency, 
· at any time and without notice) to examine and make the repairs, alterations, improvements, or 

additions that Lessor detennines to be necessary or desirable, or to show the premises to 
actual or potential Lessees, purchasers, workers, or contractors. II the Lessee is not personally 
present to petmlt entry and an entry Is necessary to make repairs, Lessor may enter the same 
by master key (or force If an emergency) without rendering.the Lessor liable for the actual 
eritry. The Lessor may not enter the premises for other reasons without the permission of the 
Lessee. Nothing contained In this section shall be construed to Impose on the Lessor a duty 
of repair of the building except as provided for elsewhere In the Lease. 

27. USE OF PREMISES: The Lessee will use the premises orily for an office and in a careful and 
proper manner. Use for an office Includes use for public meetings. The Lessee will not use or 
permit all or part of the premises to be used for another purpose without the prior written 
consent of the Lessor, which shall not be unreasonably withheld. The Lessee will not use or 
occupy the premises or permit them to be used or occupied for a purpose or business 
considered extra·hazardous on account of fire or other hazard, or in a manner which violates 
federal, state, or local laws or regulations. 

2e, QUIET ENJOYMENT: If the Lessee pays the rent as provided by the Lease and keeps, 
observes, and performs all of the other covenants of the Lease by it to be kept, performed and 
observed, the Lessee shall and may peaceably and quietly have, hold, and enjoy the premises 
for the term of such Lease. 

29. LESSEE ALTERATIONS: Except as provided for in section 3 ("Delivery of Premises; 
Renovations") and section 33 ("Remedies on Default"), the Lessee may not make, or allow to 

· be made, alterations of the premises without the written consent of Lessor, which shall not be 
unreasonably Withheld. Alterations shall be performed in a professional and skilled manner. 
Lessee will not allow or permit a lien or other encumbrance to be placed against the premises. 

30; LESSEE-INSTAL.LED ITEMS: All fixtures and/or equipment of whatever nature that are 
installed In the premises by the Lessee, whether permanently affixed or otherwise, shall 
continue to be the property of the Lessee and may be removed by the Lessee at any time, 
provided, however, that the Lessee shall, at its own expense, repair any Injury to the premises 
resulting from such removal. However any conduit or wiring installed by the Lessee shall 
remain. 

31. RESTORATION LIABILITIES: Lessee agrees to leave the premises at the expiration or 
termination of. this Lease in as good a condition as when first occupied, except for ·reasonable 
wear and tear and loss or damage caused by fire, explosions, earthquakes, acts of God, or 
other casualty. A1 the termination of the Lease, the Lessee Is not required to restore the · 
premises to their ·condition before the Lessor or Lessee made the improvements required for 
the Lessee to occupy the premises under the current lease or before Lessee or Lessor made 
the improvements under section 3 of this Lease. 

32. UNTENANTABILITY: During the term of this Lease, if the premises or any part is rendered 
untenantable by public authority, or by fire, the elements, or other casualty, a proportionate part 
of the rent according to. the extent of such untenantability shall be abated and suspended until 
the premises are again made tenantable and restored to their former condition by the Lessor; 
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and if the premises or a substantial part of the premises is rendered untenantable by public 
authority or casualty and remain untenantab!e for a period of thirty (30) days, the Lessee may, 
at its option, terminate this Lease by written notice to the Lessor. The Lessee's decision shall 
be controlling as to whether or not the premises are fit or unfit for occupancy. This 30-day 
period shall not be so restrictively construed t~at the Lessee is bound to remain in the leased 
facillty if the Lessee's business cannot be safely executed. 'If warranted due to unsafe. 
ccinditions, the Lessee is free to move elsewhere. If the premises are made tenantable again 
within this 30•day period, the Lessee will retum to the facility for occupancy, The Lessee may 
also choose to recover from Lessor any excess costs, over the abated Lease payments, 
occasioned by·relocation due to untenentability. 

33. REMEDIES ON DEFAULT: If the Lessee shall at any time be in default in the payment of rent, 
or in the performance of any of the terms of the Lease and shall fall to remedy such default 
within sixty (60) days after written notice of the default from the Lessor, the Lessor may retake 
possession Of the premises by an unlawful detainer action or other lawful means, and the 
Lease will terminate, without prejudice, however, to the right of the Lessor to recover from the 
Lessee all rent dYe up to the time of such entry. In case of any default and entry by the Lessor, 
the Lessor shall relet the premises for the remainder of the term for the highest rent obtainable 
and may recover from the Lessee any deficiency between the amount obtained by relettlng and 
the rent specified by the Lease. 

If the Lessor shall at any time be In default in the performance of any of the terms or obligations 
of the Lessor under this Lease, the Lessee may fix the problem Involved and deduct the cost, 
including, but not limited to, administrative costs, from the rent, if the Lessor fails to fix the 
problem within a reasonable time after Lessee notifies the Lessor in writing of the default. If the 
Lessee chooses not to fix the problem or cannot fix the problem, the Lessee may deduct from 
the rent the Lessee's damages, which are to be determined by the Lessee's Supply Officer; 
when deducting damages under this sentence, 'damages' means either (1) the costs 
(including, but nQt limited to, administrative costs) of alleviating or adjusting to the problem, or 
(2) the diminlJ!ion of the value of the Lease to the Lessee caused by the Lessor's default. 

. IAsteaa el pt1l'91:1l11g t"e et"er rem.eaies pl'Elviaea lly '"is paf8grep", If t"e Lesser fells te serreet 
a aela1:1lt wiOJiA a reeseAable lime after reeei ti Ag .. ritteA AstilieatleA el '"e aefa1:11t frem '"e 
Lessee, the l:Oessee may teFmiAete t"e Leese b~ gitiAg 19 days nrilleA Aellee el '"e termiAetieA 
te u~e Leaser aAa may reee\'er aamegee !rem Ole Leeeer. This paragraph does not apply to a 
situation covered by section 32 ('Untenantability'). 

INDEMNIFICATION: The Lessor shall Indemnify, hold harmless, and defend the Lessee from 
and against any claim of, or liability for, error, omission, or negligent act of the Lessor urider 
this Lease. The l.essor will not be required to indemnify the Lessee for a claim of, or liability 
for, the independent negligence ofthe Lessee. If there is a claim of, or liability for, the joint 
negligent error or omission of the Lessor and the independent negligence of the Lessee, the 
indemnification and hold harmless obligation shall be apportioned on a comparative fault basis. 
In this section 34, "Lessor' and 'Lessee' include the employees, agents, and other contractors 
who are directly responsible, respectively, to each. In this section 34, 'Independent 
negligence" means negligence other than in the Lessee's selection, administration, monitoring, 
or controlling of the Lessor and In approving or accepting the Lessor's work. · 

35. INSURANCE: Without limiting the Lessor's indemnification responsibilities under section 34 
("Indemnification"), it is agreed that the Lessor shall purchase at its own expense and maintain 
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in force at all times during the Lease the following insurance, except as provided elsewhere in 
this section 35: 

A. workers' compensation insurance as required by AS 23.30.045(d) for all employees 
engaged in work under the contract and as required by any other applicable law; 

B. comprehensive general liability Insurance covering all business premises of, and 
operations by or on behalf of, the Lessor In the perfom\an6e of the contract, including, 
but not lirnited ti:>, blanket contractual coverage, products coverage, premises and 
operations coverage, Independent contractors coverage, broad form property damage 
endorsement, and personal Injury endorsement; the policy must have minimum 
coverage limits of $1,000,000 combined single llmlt per occurrence; unless waived by 
the Lessee, the Insurance policy shall name the Lessee as an additional Insured; 

C. commercial automobile liability insurance covering all vehicles used by the Lessor in 
the performance of the contract, with minimum coverage limits of $500,000 combined 
single limit per occurrence. 

The Lessor is an entity without employees and does not have the workers' compensation 
insurance required above. II at any time during the term of the Lease, including any renewals, 
the Lessor hires one or more employees, the Lessor wtll purchase at its own expense and 
maintain in force at all times workers' compensation insurance under A. of this section 35 for 
the employee or employees and submit proof of the workers' compensation insurance to the 
Lessee. 

Upon request, the Lessor shall provide the Lessee with evidence satisfactory to the Lessee of 
the insurance identified in B. - C. above. Each of the required insurance policies must provide 
for the Lessee to receive a 30-day prior notice of any cancellation. Where specific limits are 
shown above, it is understood that they are the minimum acceptable limits. If a policy.contains 
higher limits, the Lessee will be entitled to coverage to the extent of the higher limits. All 
insurance policies must comply with, and be issued by, insurers licensed to transact the 
business of insurance in Alaska or in anothei state. 

In addition, the Lessor shall require any contractor or subcontractor to provide and maintain for 
its employees workers' compensation insurance. 

36. DELAYS IN PERFORMANCE: Delays in performance by the Lessor due to unforeseeable 
causes beyond the control and without fault or neglect of the Lessor may be excused. 
Unforeseeable causes may Include but are not limited to: (1) acts of God, (2) public enemy, (3) 
acts of the state in its sovereign capacity, (4) acts of another contractor In the performance of a 
contract with the L.essee, (5) fires, (6) floods, (7) quarantine restrictions for epidemics, (8) 
strikes, (9) freight embargoes, (10) unusually severe weather conditions, and (11) delays 
unusual in nature by subcontractors or suppliers. Notification of such delays must be made to 
the Lessee's Supply Officer In writing within ten (10) days of the commencement of the 
unforeseeable cause. The Supply Officer shall ascertain the facts and the extent of delay and 
the extent of the time for completing the project The Supply Officer may approve an extension 
when, in the Supply Officer's judgment, the findings of fact justify an extension. Pending final 
decision on an extension of time under this section, the Lessor shall proceed diligently with the 
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performance of the Leese. lnabillty to comply with state or municipal construction or zoning 
laws or ordinances or restrictive covenants shell not be regarded as. en unforeseeable cause. 

37. EXTENSION: Any holding over after the expiration date of this Lease or of a renewal of this 
Lease shall be construed to be a tenancy from month-to-month at the same monthly rental rate, 
and on the same terms and conditions as specified In this Lease. 

38. TIME: Time is of the essence. 

39. ASSIGNMENT OR TRANSFER: Assignment or other transfer of this Lease Is subject to 
Section 160 of the Procurement Procedures of the Alaska Stele Legislature. The Lessee's 
interest in thisLease mey not be assigned without Lessor's prior written consent and Lessor's 
consent will not be unreasonably withheld. 

40. BINDING ON SUCCESSORS: Subject to section 39, this Lease and all the covenants, 
provisions and coi'ldltlons contained in the Lease shall Inure to the benefit of and be binding 
upon the successors and assigns ofthe Lessor and the Lessee. 

41. USE OF LOCAL fOREST PRODUCTS: AS 36.15.010 requires that In e project financed by 
State money In which the use of timber, lumber, and manufactured lumber products Is required, 
only timber, lumber, and manufactured lumber products originating In this state from local 
forests shall be used wherever practicable. Therefore, if construction, repair, renovation, 
redeooration, or other alteration Is to be performed by the Lessor during the Lease, the Lessor 
must use, wherever practical, timber, lumber, and manufactured lumber products originating in 
this state from loQBI forests. 

42. LEASE AMENDMENTS: In addition to any other amendment the parties may be allowed to 
make under the Lease, the terms of the Lease entered Into may be amended by mutual 
agreement ol the parties, if the Lessee determines that the amendment is in the best Interests 
of the Lessee and If the amendment does not amount to a material modification of the Lease. 

43. AUTHORIZATION; CERTIFICATION: Execution ofthis Lease was authorized by a majority of 
the members of the Alaska Legislative Council at a meeting on January 15, 2004. 

Funds ere available In an appropriation to pay for the Lessee's monetary obligations under the 
lease through June 30, 2005, The availability of funds to pay for the Lessee's monetary 
obligations um:ler the Lease after June 30, 2005, Is contingent u pan appropriation of funds for 
the particular lisc:al year involved. In addition to any other right of the Lessee under this Lease 
to terminate the Leese, If, In the'judgment of the Legislative Affairs Agency Executive Director, 
sufficient funds ar.e not appropriated, the Lease will be terminated by the Lessee or amended. 
To terminate LJnder this section, the Lessee shall provide written notice of the termination to the 
Lessor. · 

44. VENUE AND CHOICE OF LAW: In the event that the parties of the Lease find It necessary to 
litigate the terms of the Lease, venue shall be the State of Alaska, First Judicial District, at 
Juneau and the Lease shall be interpreted according to the laws of Alaska. 
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45. ENTIRE AGREl:MENT: This Lease sets forth the entire unde~standing of Lessor and Lessee, 

and no modification may be made to this Lease except by written addendum signed by all 
parties. 

I 

IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month.­
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

~/JP/~ 
Robert B. Acree Date 
Member 
Tax Identification No.: 03-0443569 
Business License No.: 423463 

CERTIFYING AUTHORITY 

p~~"le4 
Pamela A. Varni Date 
Executive Director 
Leglslative Affairs Agency 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

~~b't?!w 
senateneTherriaultate 
Chair 
Alaska Legislative Council 
Procurement Officer 

APPROVED AS TO FORM: 

11 . ·' ... ;.v.: t ( l,h /1 

Legal Counsel 

/;: i. 11 c ,!;._ ..:/-/ 7- c</ 
Date 
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~;~;?ALASI~, IL. ) ~fs(if~se1~ ss. 

• 
THIS IS TO CE~TIFY that on this !/.? day of,4.,c,/. 2004, before me the undersigned · 
Notary Publlc in and for the State of Alaska, duly commissioned and sworn as such, personally. 
appeared, ROBERT B. ACREE, known to me and to me known to be the individual nained in and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that he had full power and authority to, and did execute the above 

· and foregoing Lease on behalf of and as the free and voluntary act and deed of said company, 
for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

• 

OFFICIAL SEAi. 
DOllA LEllAlllll 
NOTARI PUSUC.oREGON 
COMMISSION NO. 345389 

. l6t aJMt.tlSSllN EllPRS JJJ 10. 2006 

STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) SS. 

) 

;J_, . .,,.~ 
Notary Public in andOf= ~4 
My oommisslon expires: ~Y:-~- 2-oef 

THIS IS TO CERTIFY that on the«M • day of0 ~004, before me, the undersigned 
Notary Public in and for Alaska, duly commissioned ahdSWOm as such, personally appeared 

·SENATOR GENE THERRIAULT, known to me and to me known to be the individual named In 
and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing instrument 
as the free and voluntary act and deed of his principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

STATE OF Al.ASKA ~ 
OFFICIAL SEi\L v 

Jeannine M. Price · ·' 
NOTARY PUBLIC 

My Commi$&lon Expires ~Zll08 

~~-D~ NOPUbiiCil18nd for Alask~ 
My commission expires: . .3 :>ci\ c$ 
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STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) SS •. 

) 

• 
' 

THIS IS TO CERTIFY that on the ~day 0~2004, before me; .the undersigned 
Notary Publlc in end for Alaska, duly comniissionedOdSWOm es such, personally appeared 
PAMELA A. VARNI, known to me end to me known to be the Individual named in end who 
executed the above end foregoing.Leese es the EXECUTIVE DIRECTOR of the STATE OF 
ALASKA LEGISLATIVE AFFAIRS AGENCY, end she acknowledged to me that she executed the 
foregoing Instrument es the free end voluntary act and deed of her principal for the uses end 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand end affixed my notarial seal the 
day, month end year first above written. 

~~·~ 
talYPUllllCill8or Ala~ 

My commission expires: .3~ °' \ 0 '2>" 
My CommlHlon E.lplrn l'2M8 

STATE OF ALASKA ~ 
OFFICIAL SEAL • 

Jeannine M. Price '" • 
NOTARY PUB~IC · 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

Alter recording return to: 
Jen Price, Supply Officer 
Legislative Affairs Agency 
State Capitol 
Juneau, AK 99801-1182 

Page IS al 18 

~111mm1111~m11111101~ 
18 of 18 

2004.024411.0 

LAA_000223 

Exhibit A 
Page 38 of 38. 

001994



211612016 

28th Leg;sfnturc(2013-2014) 
Committee Minutes 
HOUSE LEGISLATIVE COUNCIL 
June 07, 2013 

Ccmmlttee Minutes 

House Friday, June 07, 2013 9:53.:0D AM 

Qownlm1d Mp3 <.Right click :ind save file '15 

MEKBERS PRESENT 

JUNE 97, 2913 
19:0B'AJll 

Representative Hike Hawker, Chair 
Representative Max Gruenberg 
Representative Craig Jo~nson 
Represenf3tivc Lance Pruitt 
Representative Bill Stoltze 
Senator Dennis Egan 
Senator Lesil McGuire 
Senator Kevin Meyer 

MEMBERS ON TELECONFERENCE 

Senator Peter Micciche~ Vice Chair 
Representative Peggy Wilson 
Senator John Coghill 

MEl'IBERS ABSENT-----·-- ---

Senator Gary Stevens 
Senator Charlie Huggins 
Representative Hike Chenault 

AGENDA 

APPROVAL OF MINUTES 
RATIFICAT£0N OF CHARITY EVENTS 
CONTRACT APPROVALS 
OTHER COMMITTEE BUSINESS 

SPEAKER REGISTER 

DOUG GARDNER, Legal Services Director, Legislative Affairs Agency 

I. CHAIR MIKE HAWKER called the Legislative Council meeting to order 
at 10:00 a.m. in room 670 of the Anchorage Legislative Office 
Building. Chair Hawker noted that the meeting would start with 
the executive session first and then Council would proceed to 
routine motions and business activities. Due to a technical issue 
with the recorder's microphone, Chair Ha~ker recited the roll 
call for purposes of establishing a quorum. Present at the call 
were Representatives Hawker, Johnson, Stoltze and P. Wilson (via 
teleconference); and Senators Coghill (via teleconference), Esan, 
and Micciche (via teleconference), and Hoffman (alternate 
member). 

REPRESENTATIVE JOHNSON moved that that legislative Council go 
into executive session under Uniform Rule 22 (b) for the 
discussion of matters the immediate knowledge of which would 
adversely affect the finances of a government unit. 

10·06·s0 AM 
legislative Council went into executive session. 

1•02•43 PM 
Legislative Council came out of executive session. 
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CHAIR HAWXER called the roll. Present at the call were 
R<!prcsentatives Hawker, Johnson, Pruitt, Stoltze and P. Wilson 
(via teleconference); and Senators Egan, McGuire, Meyer and 
Hoffman {alternate member). 

II. ANCHORAGE LIO LEASE 

Chair Hawker noted that the 
of four motions related to 
lease. 

MOTION LEASE EXTENSION 

first order of business is a series 
the extension of the Anchorage LIO 

SENATOR MCGU
1

IRE moved that Lesislative Council authorize the 
chairman to negotiate all the ter~s and conditions necessary to 
extend Lease 2004-024411-0 pursuant to AS 36.30.083(a). 

REPRESENTATIVE STOLTZE objected to ask for a brief description of 
the thought process for this item for the public record. 

CHAIR HAWKER said this suite of motions allows the Legislature to 
extend our current lease under AS 36.39.0Bl(a), which provides 
for lease extension on a sole source basis as long as certain 
financial conditions are met; amends the Leclslature's 

procurement procedures to allow ~atcrial amendments to existinc 
leasesj empowers the Chairman to negotiate material amendments to 
the existing lease - a~ending paragraph 42 to comply with the 
amended procurement procedures and incorporating the leasehold 
improvements proposed by the landlord to modernize the existing 
LIO facility, limited in cost to be less than similarly sized, 
located, and apportioned newly constructed facilities in downtown 
Anchorage as determined by the Alaska Housing Finance Corporation 
(AHFC); and allows AHFC to be engaged as the Lecislature's tenant 
representative for lease negotiation with the landlord and 
project_ oversight .. He further_ noted_for_the_record _that_ Council_ 
sought other downtown Anchorage properties suitable to 
legislative function and found none, leaving the option of 
constructing a new building. Council has definitively said that a 
new state-owned buildinc is not a desirable outcome, leading to 
the decision to improve the existing location. 

Representative Gruenberg joined the meeting at this time. 

REPRESENTATIVE STOLTZE spoke to the suite of motions. He said he 
was inclined to support these motions noting the lack of suitable 
alternative space. He said that the current option of improving 
the existing space would allow for the possibility of 40 members 
and 20 members having the ability to meet on some basis. He said 
he was not talking about a capital move, but under certain 
circumstances where the public would be served, and he thinks the 
Legislature would be well-served by the opportunity to meet in 
Anchorage in possible special sessions. The opportunity to have 
larger ir.eeting spaces for the public and for the entire 
Legislature for short-term meetings is so~ethinc his district 
would support. He said he has some reservations about parts of 
the process, is little bit hesitant about sole-source 
procurement, but under the circumstances and with the meeting 
space accortmodations being offered, this option has his support. 

SENATOR MCGUIRE said for the record that considering the 
controversy generated when previous legislative Councils have 
considered the option of purchasing a building, the current 
members felt that purchasing a new building at this stace is 
simply not something this Legislative Council wants to go 
through. She said they think it is more in the public benefit to 
keep this particular building on the municipal tax rolls; that 
keeping with the existing leaseholder is in the public interest; 
and allowing this leaseholder to make the tenant improvements 
that are necessary is in the public interest. She said that there 
are significant health and safety issues with this building that 
hav_e been brought up time and time again to the Legislative 
Aff~irs Agency Executive Director that will need to be covered in 
those improvements. 

CHAIR HAWKER added that pursuing the sole· source option within 
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Alaska statute was deemed to be the most practicable method 
forward as the lease on the current building expires in 11 months 
with no renewal options left; there is no other option at this 
point as the Request for Information (RFI) that was issued 
regarding real estate across the Municipality of Anchorage 
received only t ... o responses, neither of which was able to 
accommodate the Legislature downtown at all and both had limited 
utility regardless of location. He said Council has done adequate 
due diligence and they are working within the parameters of the 
tice frame in which they find it necessary to work. For1these 
reasons and the substantive reasons stated by Senator McGuire, 
Council has chosen to pursue a sole sourcing option. 

\ The motion allowing the chair~an t~ negotiate·all the ter~s and 
conditions necessary to extend Lease 2004-024411-e pursuant tO AS 
36.30.083(a) passed with no objections. 

MOTION - AMEND PROCUREMENT PROCEDURE 
1•13:32 PM 
SENATOR MCGUIRE moved that Legislative Council adopt proposed 
Amendment No. 12 to the Legislative Procurement Procedure 040 to 
provide a limited ability for the Legislative Affairs Agencyj or 
a legislative committee, to materially modify an existing lease 
that was previously competitively procured. 

CHAIR HAWKER, in response to a question for clarification by 
Representative Stoltze regarding the motion made by Senator 
McGuire 3 confirmed that Senator McGuire was mistaken when she 
said, in part, - .. Lecislative Affairs Council-'" and th01t the 
inotion reads "'Legislative Affairs Agency-". 

REPRESENTATIVE GRUENBERG asked about paragraph four, specifically 
that one of the factors is that the modification must be in the 
best interest of the Agency or the com.~ittee and he wondered if 

--there -was .a- difference between _ saying_that_ and saying __ :in_the __ 
public interest." He said he could foresee sonething where a 
narrow Agency might have a particular interest but it micht not 
necessarily be in the public interest and he wondered legally 
about that. 

DOUG GARDNER, Legal Services Director, said sorae 
entered into by the Agency at the direction of 

contracts are 
Legislative 

Council and those would be approved by Legislative Council; some 
contr-acts are entered into by con11:1ittce. He said he could not 
think of any committee leases at the r:ioment, but in order to 
accommodate the traditional type uf leasing, it is broken down 
into those two catecories. 

REPRESENTATIVE GRUENBERG interrupted to say th~t he was drawing a 
distinction between local interests as opposed to broad public 

interest or if this amendnent consider5 them to be the same. 

MR. GARDNER responded that this Council would be approving those 
items and because of the composition of Legislative Council which 
has statewide representation, there wasn't a 
wouldn't also be a public interest as 
Representative Gruenbers was satisfied with 
simply wanted it on the record. 

local interest that 
a consideration. 
that response and 

Senator Coghill 
teleconference. 

joined the ceeting at this time via 

CHAIR HAWKER repeated the motion and asked if there were further 
objections. 

The motion to amend Legislative P~ocurement Procedure 040 passed 
with no objections. 

MOTION - AUTHORIZE MATERIAL AMENDMENTS TO LEASE 
1·12·19 PM 
SENATOR- ~~GUIRE moved that Legislative Council authorize the 
cha.innan to negotiate amendments to lease·2B04-024411-0 by mutual 
asree~ent with the Lessor to remove the limitation of amending a 
lease that amounts to a material modification in paracraph 42; 
and to include 712 lolest Fourth Avenue, with other terms and 
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conditions necessary to accommodate renOvations, 
the estimated cost of a similarly sized, located 
newly constructed building as deterinined by the 
Finance Corporation. 

not to exceed 
and apportioned 
Alaska Housing 

CHAIR HAWKER said this n:otion authorizes materi.11 amendments to 
be made to the extended lease and would allow the chair to 
negotiate material modifications and renovations for the facility 
currently occupied. 

SENATOR EGAN asked for a copy of the motions. 

CHAIR HAWK.ER said a copy of the motions for .this meeting should 
have been emailed to each rr.er.iber. In response to a Question posed 
by Senator Coghill, he said that the quorum is on record so there 
is no need for a roll call vote. 

The motion to authorize material amendments to the lease passed 
with no objections. 

REPRESENTATIVE STOLTZE said he has not talked to Mr. pfeffer 
about this project but he had in the past received political 
contributions from him. He was not asking to be excused from the 
vote, simply no~ing it for the record. 

CHAIR HAWKER 
lilndlord for 
in Anchorage. 
contributions 
career. 

REPRESENTATIVE 

noted as a point of refer·ence that M1·. Pfeffer is a 
the building currently occupied by the Legislilture 

He further not·ed that he also has received 
from Mr. Pfeffer over the course of his political 

GRUENBERG stated that he also has received 
political contributions from Mr. Pfeffer. 

_CHAIR- HAWKER_ stated _for .. the _record that_ the following_ 111ember:s 
indicated that they too had received political contributions from 
Mr. Pfeffer: Representatives Pruitt and Johnson and Senators 
Egan, Meyer, Hoffman, Coghill, and McGuire. Representative Peggy 
Wilson said she has not received a contribution from Mr. Pfeffer 
that she knows of. 

MOTION • ENGAGE AHFC AS LESSEE'S REPRESENTATIVE 

CHAIR HAWKER said that there was a benchn1ark number of $50,000 in 
this motion. He said he spoke with Hr. Fauske at AHFC and 
depending on the amount crf work done; the final amount could be 
<inything from gratis to the full amOunt authorized in this 
motion. He said he will continue to work with AHFC to accomr.iodatc 
this on as much of a gratis basis as possible. 

1·21 SA PH 

SENATOR MCGUIRE moved that that Legislative Council authorize the 
chairman to enter into a contract for payment not to exceed 
$50,000, for AHFC to act as the Lessee's representative in 
negotiating an extension to Lease 2004-024411-0, as amended to 
include 712 West 4th Avenue, and to assist in nanaging the 
Lessor's co~pliance with the terms and conditions of the Lessor's 
improvements, as described in the lease extension. 

The motion to engage AHFC as Lessee's representative passed with 
no objections. 

CHAIR HAWKER said that with the passage of the fourth and final 
motion, that takes care of the beginning of a fabulous project to 
establish legislative facilities that will accon:n:odilte 
legislative needs for the next 10 or more yeilrs. 

SENATOR HEYER commented that, for the record~ he appreciated as 
an Anchorage legislator that Council has opted to extend and 

renovate rather than buy or build a new building. He rcmecbered 
being upset as an Anchorace Assembly member in the '90s when the 
State bought the Atwood Building and took it off the tax ro11s. 
He said every time that happens it is essentially a property tax 
increase for. the rest of Anchorage. He said he also appreciates 
that Council is keeping its obligation to the downtown area and 
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staying in the downtown area even when lt's sometimes difficult. 

SENATOR HOFFMAN asked about the time fra11e and tr;ansition of the 
project. 

CHAIR HAWKER said that although it is subject to fina] 
determination as there will need to be a design process for scope 
of improvement, he hopes the project will be concluded in 
approximately a nine month period - commencing sometime between 
October and December. with completion timed to permit 
reoccupation as soon as possible after the 2014 legislative 
session is concluded. 

III. APPROVAL OF MINUTES 

1•25•18 PM 

SENATOR MCGUIRE moved that the minutes from the Legislative 
Council meeting on May 13, 2013 be approved. 

The minutes were approved with no objections. 

IV. RATIFICATION OF CHARITABLE EVENT 

1•?5·53 pH 

SENATOR MCGUIRE moved 
following charity event, 
Legislative Council 
24.60.080(a)(2)(b): 

that legislative Council ratify th~ 

which was previously sanctioned by the 
Chair in accordance with AS 

a. 14th Annual Calista HeritaBC Foundation Golf Tournament 
benefitting the Calista Heritage Foundation, Inc. 

CHAIR HAl~KER noted for the record that the 14th Annual Calista 
Heritage Foundation Golf Tourna~ent benefitting the Calista 
Her 1 tage - Foundation,- Inc.-,· met all the -. qualifications· in statute 
of being a 50l(c) (3) organization. 

The event was ratified with no objections. 

V. CONTRACT APPROVALS 
a. Hat-Su LIO Lease 

CHAIR HAWKER noted this item was ~ routine reauthorization of the 
Mat-Su LIO lease with no particular changes. 

1·2?•55 PM 

SENATOR MCGUIRE ~oved that Legislative Council .,uthorize the 
chairman to approve a one-year• renewal of the existing lease 
agreement for the Hat-Su Legislative Information Office and 

legislators' Ois~rict Office space for a cost of S182,215.20. 

REPRESENTATIVE SlOLTZE objected to note that the general feedb.,ck 
is that the Mat-Su is a delegation that has increased in size, 
space was added after 2010 reapportionment and there will 
probably be more space needed after 2020; he said the space has a 
good landlord who is very responsive to the tenant concerns; it's 
a good location; and this space has good support from the Mat·Su 
delegation. 

The motion to renew the Mat-Su lease passed with no objections. 

b. Seward LIO 

CHAIR HAWKER said this last item was requested by the Speaker of 
the House. He s~id currently the Seward LIO operates on a six 
month basis for legi~lative session. Seward has been a very 
active convnunity and the Speaker has asked that this facility be 
staffed and available year round for an additional cost of 
$59,200. He said this amount can be acco~modated within existing 
budgets with the understanding that all items currently budgeted 
will be reviewed in the next budget cycle. 

,1·30·45 PH 
SENATOR McGUIRE moved that Council approve the Seward LIO going 
from session only to full time effective June 4, 2013, and ask 
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the ·Agency to include that increase in their FY 15 budget 
request. 

The motion passed with no objections. 

CHAIR HAWKER said that items for future meetings include Capitol 
security issues, legislative infor~ation office security issues, 
and Facebook access arr~ng a number of other items for Council to 
deal with over the summer. 

SrNATOR EGAN noted that Steve Daigle, Chief of Security, has 
volunteered to arrange a presentation to Legislative Council on a 
variety of securi_ty options. 

CHAIR HAWKER said his staff is working to schedule th01t. He <1dded 
that the Capitol exterior portico project is underway now, the 
steps have been removed free the front of the Capitol and the 
project is going as well as could possibly be hoped. It is, at 
the moment, on time and going forward as authorized. 

REPRESENTATIVE STOLTZE said he has had contact from constituent 
groups regarding Capitol Security's involvement on the incident 
on the protest censorship encroachment. specifically mentioning 
Mr. Oaigle's name as an intervener. He said he would be remiss if 
he didn't bring this up and that Council would be avoiding an 
important policy issue if this wasn't looked at. 

CHAIR HAWKER said that the ACLU filed a Freedom of Information 
Act request with the Governor's Office related to that issue. The 
Governor's Orfice has responded completely with their full 
disclosure. He said 
contemplating going 
provide any further 
comply with that. 
circumstance during 
under executive 

it is his understanding that the ACLU was not 
any further with this issue. Should they 
request to the Legislature, we will certainly 
Immediately after he became aware of the 
session, ... he issued_ a. statement of _policy 

authority reaffirming the Legislature's 
commitment to freedom of speech and public access to the Capitol. 
With that a-ffiraation and very specific directives about being 
sure to err on the side of the public's freedom of speech, at 
this point, from a legislative perspective, he sccs the issue as 
closed; the Legislature has taken preventative action and the 
adninistration has taken the re~edial action that was requested 
by the ACLU. 

Chair Hawk.er 
Represent at i vc 
continued public 

expressed his 
Stoltz~·s statement 

interest is as he 
deems as relevant. 

gratitude in response to 
that he would gauge what the 
is not guided b~ wh~t the ACLU 

There beins no further business before the committee, the 
Legislative Council meeting was adjourned at 1:35 p.11. 
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Introduction 

EXHIBITC 

PROCUREMENT OFFICER'S FINDINGS UNDER 
LEG IS LA TIVE PROCUREMENT PROCEDURE 040(d) 

The purpose of this document is to provide a written detennination, in compliance with 

Alaslca Legislative Procurement Procedure 040(d), setting forth in detail the procurement 

officer's determination supporting material modifications of the Legislature's Lease of the 

Anchorage Legislative Information Office dated April 6, 2004, recorded in Book 2004-

024411-0, Anchorage Recording District, Third Judicial District, Slate of Alaska. 

amended March 3, 2009, renewed for the final one-year term on May 20, 2013, which 

was previously competitively bid under RFP 391 and publicly issued on July 17, 2003, 

(hereinafter "Lease"). The current Lease will_expire_on May_JI, 201~. ____ . _ .. _ . __ _ 

The material modifications to the Lease that are the subject of this written determination 

were authorized by Legislative Council, 1111d by mutual agreement with the Lessor. The 

material modifications to the Lease are amending the existing definition of "premises" 

within Section 1 of the Lease, titled "RENTAL PROPERTY AND RENTAL RATE," by 

adding the additional property commonly known as 712 West Fourth Avenue, which is 

immediately adjacent to the eKisting leased premises at 716 West Fourth Avenue, and 

amending other sections of the Lease as necessary to allow for the renovation and retrofit 

of the expanded premises, including but not limited to, a transition to a triple net leasing 

structure and changes necessary to accommodate renovation of the premises a!; described 

in Exhibits A and B of the Lease. 
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Background 

A. Legislative Council's Autborlzation to Materially Modjfy T .ease 

On June 7, 2013, Legislative Council passed the following motions' related to'the 

Legislature's Lease of the Anchorage Legislative Information Office dated April 6, 2004, 

recorded in Book 2004-024411-0, Anchorage Recording District, Third Judicial District, 

State of Alaska, amended March 3, 2009, renewed for the final one-year term on May 20, 

2013, and which will expire on May 31, 2014: 

---- ------- - --- - -

MOTTON - AMEND PROCUREMENT PROCEDURE: I move that 

Legislative Council adopt proposed Amendment No. 12 to the Legislative 

Procurement Procedure 040 to provide the limited ability for the 

Legislative Affairs Agency, or a Legislative Committee, to materially 
------ --------- ---------- ---------- ------- - ---------- -
modify an existing lease that was previously competitively procured. 

MOTION- AUTHORIZE MATERIAL AMENDMENTS TO LEASE: I 

move that Legislative Council authorize the chairman to negotiate 

amendments to lease 2004-024411-0 by mutual agreement with the Lessor 

lo remove the limitation of amending a lease that amounl.S to a material 

' In addition to the motions set out in the text of these findings, two additional related 
motions were also passed by Legislative Council on June 7, 2013: 

MOTTON - LEASE EXTENSION: I move that Lesislative Council 
authorize the chairman to negotiate all the terms and conditions necessary 
to extend Lease 2004-024411-0 pursuant to AS 36.J0.083(a). 

MOTION - ENGAGE AHFC (Alaska Housing Finance Corporation) AS 
LESSEE'S REPRESENT A T!VE: J move that Legislative Council 
authorize the chairman to enter into a contract for payment not to exceed 
SS0,000, for AHFC to act as the Lessee's representative in negotiating an 
extension to Lease 2004-024411-0, as amended to include 712 West 4th 
Avenue, and to assist in managing the Lessor's compliance with the terms 
and condilions of the Lessor's improvements, as descrlhed in the lease 
extension. 
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modification in paragraph 42; and to include 712 West Fourth Avenue, 

with other terms and conditions necessary to accommodate renovations, 

not to exceed the estimated cost of a similarly sized, located and 

apportioned newly con!tl'Ucted building as determined by the· Alaska 

Housing Fioance Corporation. 

B. Requirements of Alaska bcgislativc Procurement Procedure 040(d) 

Legislative Procurement Procedure 040, as amended by Amendment No. 12 and 

authorized by Legislative Council llS set fonh in the motion above, added subsection (d), 

which provides: 

(d) A lellSC that was procured competitively may be materially modified by 
--------- --·-·-- -----------------~-------

amendment, and the material modification of the lease does not require 

procurement ofa new lense, if 

(1) the reasons for the modification are legitimate; 

(2) the reasons for the modification were unforeseen when the lease was 

entered into; 

(3) it is not practicable to competitively procure a new lease; 

(4) the modification is in the best interests of the agency or the 

committee; 

(5) the procurement officer mnltes a written determination that the items 

in paragraphs (1) - (4) exist, the dc:tcrmination details the reasons for concluding 

why the items exist, and the detennination is attached to the amended lease; end 
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(6) the use of this subsection is approved by the procurement officer and, 

in the case of an amendment for the lease of a legislative committee, by a majority 

of the committee members. 

Procurement Officer's Dcte'm1iria1jon Under Legislative Pro~mcnt Procedure 040C~) 

040Cdl: Previously Competitively Bjd Reguirement 

As previously discussed, the Legislature's Lease of the Anchorage Legislative 

Information Office dated April 6, 2004, recorded in Book 2004-024411-0, Anchorage 

Recording District, Third Judicial District, State of Ala.ska, amended March 3, 2009, 

renewed for the final one-year term on May 20, 2013, was previously competitively bid 

under RFP 391, which was publicly issued on July 17, 2003. Accordingly, under 

L~gi~etiv~ Pr~c~me11_1!~c~~-~-~~~~ _the _Le~~ ITI-~~-~ _meterl~ly rn~~!fied. 

04Q(dl0 )· Rea.sons for tbe Modification are Legitimate 

The decision to modify the Lease is consistent with the puzpose of the present 

Lease, which is to provide office space for the Legislature. These amendments do not 

alter the essential identity or main purpose of the contract, and do not constitute a new 

undertaking, and therefore are a legitimate modification of the Lease. 

The property at 712 West Fourth Avenue is unique, since it is the only adjacent 

space to 716 West Fourth Avenue available to 511tisfy the Legislatwe's need for additional 

space, and meets the essential requirement of keeping all the present legislative offices in 

one building. The addition of 712 West Fourth Avenue allows the Legislatwe to extend 

its current Lease as provided wider AS 36.30.083(a). Given the wiiqueness of the 

property, end the fact that no other bidder would be able to provide space adjacent to 716 

West Fourth Avenue, it would be a waste of private sector resources and legislative 

procurement resources to competitively bid for the only adjacent property. 
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The expanded premise will be renovated to meet the needs of the Lessee. In 

acconlance wilh the expansion of the leased premises, 1he renovation, and the Lease 

Extension executed under AS 36.30.083(a), it is necessary to amend material~terms of the 

Lease. Without the modifications, the Lease would not be functional to gove~.the 

premises. Given the uniqueness of the property and the ability of the Legislature ~o have 

input in the design and function of the renovated building, a competitively bid 

procurement would be impractical, inefficient, and ultimately, likely unsuccessful in 

providing premises as suited to the needs of the Legislature. 

Accordingly, modifying the Lease by adding 712 West Fourth Avenue to the 

"premises" and by amending other lease terms to accommodate the expanded premises 

and the Lease Extension 1mder AS 36.30.083(a) does not subvert die purposes of 

~~~titiv~ bidd_!nJ!_~~ !s ~- legiti'!late __ exe!Cise_~! the LegislatlJ.['e'S j>_~curemeut _ 

authority. 

040fd)(2): Reasons for Modification Unforeseen When Lease was Entered Into 

When the Lease was entered into for 716 West Fourth Avenue in 2004, it was 

unforeseen that the Legislature would need significant additional space, or that the 

infrastructure problems with the building would worsen. e.g., the exhausted service life of 

the lN AC system and the water system, and the elevator failing to handle the demands 

of staff and public use. 

In 2004, based on the Executive Director's Office's best assessment, there were 

approximately 54 legislative staff working in the building. Today, in 2013, there are 

approximately 72, which Is an increase during the ten-year term of the Lease of 

approximately one-third. The re.suit of this unforeseen increase in staffing demands on 

the space in the building is that the staff for some legislators work in shared space. 

Shared space fails to meet standards for confidential meetings with constituents, end 

other intra-office privacy concerns. The space has only worked because of the patience 

and cooperation of Arulhorage legislative staff and legislatOrs. However, after the current 
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Lease term expires the limited space will no longer be ecceptable. In addition to the staff 

of different legislators she.ring space, three Anchorage area legiidato111 a.re sharing space 

with their staff: which is also not acceptable. 

The Legislature requires office spar.e beyond the needs of the Anchorage-area 

legislators and staff. Once the Lease is amended, the renovated facility will provide 

space for the Speaker of the House, and the Senate President, who are both out-of· 

Anchorage legislators, and for rural legislators who require space for conducting work 

end attending legislative meetings in Anchorage. 

Further, the existing building is in need of substantial renovation and upgrade. 

The condition of the premises is no longer suitable for legisleti ve use. Physical 

d~~cienc~~ incl~~~ck_ ~f .EC'!R~~ "'!~~ _l~~-~troom ~~~,~~· _i!l_~f!"ectiv~ ~AC 
system, deteriorated and leaking plumbing, an \Weliablc and inadequate elevator, 

insecure and Wtsafe below-ground parking facilities, leaking windows, wom window 

coverings and carpeting, inadequate electrical service, unpleasant odors in the elevator, 

inefficient lighting, wid haurdous materials used in the original construction of the 

building. All of these will be remedialed in the renovation end upgrade. 

Had each of these factors been taken individually, fluctuating space demands may 

have been foreseen at some level. However, the pressure on space in the building from 

the multiple impacts discussed above was not foreseen when the Lease was entered Into 

in 2004. 

040(d)(3l: Not Practjcab!e to Competitively Procure a New Lease 

The Anchorage Legislative Information Office has been located in leased space at 

716 West Fourth Avenue for approximately 20 years. Occupancy was initially under a 

10 year lease which terminated in 2003, that was extended month-by-month through 

2004, when.the cunent lease was established following an RFP process. The Legislature 

'--"'="-'""-"'~-""'~' - ·- .. "-· -· -------_,.....,--------,.....,.--~-
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is now in its 10th year under the current Lease, having just exercised the final of five one­

year renewal options allowed under the terms of the Lease. 

Over the past five years the Legislature has explored and requested proposals on 

numerous occasions seeking alternative space. None of those efforts bas resulted in a 

solution that was possible, practicable or acceptable. Given that the Lease has nearly 

expired, the Legislature recently provided notic;e to the public of a Request For 

Infom1ation ("RF1")2 from pllrties interested in providing legislative office space in 

Anch0111ge. Two parties provided responses detailing the spnce they had available. Both 

spaces were located in areas that were not acceptable to Legislative Council for the needs 

of the Legislature. The available properties in the responses to the RFI failed to provide 

constituent access, access to other state and local centers of government, access to public 

transportation, and access to lodging and meeting spaces. In summary, based on the RFI ---- ---·-- -· -- - ---------------- ----- -- _..,._ _______________ -- . 

responses, there are no facilities available for lease that are suitable for the Legislatw'e's 

unique needs. 

Because of the limited interest shown in the Rf! and the lack of suitable 

legislative space available for lease, Legislative Council reconsidered the existing leased 

spac;e at 716 West Fourth Avenue, and made the determination that the existing building, 

if renovated and with the addition of a suitable amount of additional space, could 

continue to serve the Legislature and public. The only available property adjacent to 

716 West Founh Avenue that would facilitate the needed renovations to 716 West Fourth 

Avenue, and provide additiolllll space, is 712 West Fourth Avenue. 

In addition to its efforts to formally identify potential lease space through the 

issue of an RF!, commercial real estate brokers and others were consulted in an attempt to 

determine if lease space suitable to meet the Legislature's needs might be available. 

•The complete RFI is_ available at 
hnp:itaws.state;a!c. us/Qnl iilePubl icNo_tice..'!/NotlceslY jew.aspx?jd= J '683 2 I . 

-------'"""--~-~·..;. ... _, __ 
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These inquiries delivered the same results as the RFI; there are no existing facilities 

available to meet the Legislature's needs, 

Based on the foregoing discussion and factors, inclusive of the lack of suitable 

remaining time for any additional procurement efforts, as Procurement Officer, I find that 

it would not be practicable to competitively bid a lease for Anchorage legislative office 

space because of: (I) limited interest demonstrated by the response to the RPI; (2) no 

available property suitable for legislative needs offered in response to the RFI; (3) the 

decision by Legislative Council to exercise its option under AS 36.30.083(a) and extend 

its lease of 716 West Fourth Avenue, subject to renovations by the Lessor and a cost 

saving of 10 percent less than fair rn11rket value; and (4) the uniqueness of the location of 

712 West Founh Avenue to the Legislature's existing office space at 716 West Fourth 

Avenu~·-- ___ _ 

040 Cd}( 4): The Modification is in the Best Interests of the Agency or !he 

Committee 

The existing leased space at 716 West Fourth Avenue, while at the end of the 

service life of the building systems, 8/ld despite chronic maintenance problems, has 

served the Legislature and constituent needs for approximately 20 years. The location on 

Fourth Avenue provides central access for legislators and constituents to meeting spaces, 

hotels, the courts, state and local government offices, public transportation, and other 

support facilities. The cum:nt lease includes parking, which Is essential for public access 

to government by constituents, legislators, and staff. 

Based on all factors considered above, the Legislative Council made the decision 

to exercise its option under AS 36.30.083(a) to enter into negotiations wilh the Lessor, to 

extend the Lease subject to the building being suitably improved with a modest addition 

of space, and subject to the requirements in AS 36.30.083(a) that the cost to the 

Legislature be at least I 0 percent below the market rental value of the real property at the 

time of the extension. The decision to amend the Lease as provided by Alaska 
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Legislative Procurement Procedure 040(d), is in Legislative Council's· pest interest, since 

it will facilitate the extension of the Lease with the necessary improvements and with 

additional needed space, at a cost-savings to the Legislature, as provided by 

AS 36.30.083(a). 

Lastly, in addition to the determination herein, as Chainnan of Legislative 

Council and Procurement Offi~, I have provided written notice to legislative leadership 

of the successful conclusion of negotiations and the intent to eidend and amend the lease 

as provided herein. 

'7. 1'-. IJ 
Date 
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EXTENSION OF LEASE AND LEASE AMENDMENT NO. 3 

Extension of Lease Under AS 36.30.083; Amendment of Lease; Material Modification of lease 

THIS EXTENSION OF LEASE 'AND THIRD AMENDMENT OF LEASE is made and entered into 
on the date the Legislative Affairs Executive Director or her designee signs the Lease, Is by and 
between 716 WEST FOURTH AVENUE, LLC, en Alaska limited liability company, whri:ie 
address is P.O. Box 241826, Anchorage, Alaska 99524, hereinafter referred to as "Lessor," and 
the LEGISLATIVE AFFAIRS AGENCY, whose address is State Capitol, Room 3, Juneau, Alaska 
99801-1182, hereinafter referred to as "Lessee," and hereby amends the Lease dated April 6, 
2004, recorded In Book 2004-024411-0, Anchorage Recording District, Third Judicial District, 
State of Alaska, as previously amended, and renewed through May 31, 2014 by Renewal of 
Lease No. 5, recorded May 23, 2013 In Book 2013-028824-0, Anchorage Recording District, 
Third Judicial District; State of Alaska, herafter referred to as the "Lease'. 

W I T N E S S E T H: 

WHEREAS, the Lessor is currently leasing to the Lessee the following described Premises, 
hereinafter "Existing Premises," described as follows: 

Approximately 22,834 square feet of office space, which consists of all net 
usable office space on the second through sixth floors and approximately 
811 square feet of storage space In the basement, at the buildlng located 
at 716 West 4th Avenue In Anchorage, Alaska at Lot 3A, Block 40, of the 
Original Townsite of Anchorage, according to the official plat thereof, Third 
Judlcial District, State of Alaska, and eighty-six (86) reserved off-street 
parking places. 

WHEREAS, on June 7, 2013, the Legislative Council (Lessee) authorized its chairman to 
negotiate all tha terms and conditions necessary to extend Lease 2004-024411-0 pursuant to AS 
36.30.083(a), and, to seek the assistance of Alaska Housing Finance Corporation (AHFC) If 
needed, and to negotiate material amendments to the Lease; 

WHEREAS, the existing Premises are not adequate to meet the needs of the Lessee, and the· 
Lessee requires up to approximately 64.000 gross square feet of office space and appropriate 
off-street parking spaces in order to adequately house the offices of the legislature and 
legislative staff and to properly aa:ommodate the pubUc; 

WHEREAS, a property directly adjacent to the existing Premises, located at 712_ West -4111 

Avenue, when added to the existing Premises, will be adequate to meet the needs of the Lessee 
and, subjf!ci to suq:essfui negotiation With the property owner, the property may be made 
availab)E! to Lesse~; 

WHEREAS, stibject to the provisions of AS.36.30.083 and other applicable authortcy, the Lessee 
wishes tq lnco_rpate the eicisting Premises along with the property located at 712 We$t 4111 

Avenue into this Extension. of. Lease and Lease Amendment, and further, to reference the 
combined real proi>eit{pareels as the "Premisi!s' for the· purposes of this ExtenSion o(Lease 
an_d -~ease A0

niendmejit; . 
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WHEREAS, the Premises must be renovated In order to meet the needs of the Lessee and, 
subject to successful negotiation between the parties, a renovation plan and renovation 
schedule will be documented as Exhibit "A" and EJChibit "B" of this Extension of Lease and Lease 
Agreement; 

WHEREAS, Alaska Legislative Procurement Procedures designate the chainnan of the 
Legislative Council as procurement officer with respect to contracts of the Legislative Affalrs 
Agency, and the chairman has made a written determination under Procurement Procedures 
Section 040(d) (Exhibit C) that the Lease may be materially modified without procurement of a 
new Lease to lndude the property known as 712 West Fourth Avenue; 

WHEREAS, the current lease term expires May 31, 2014 and it is the intention of the Lessor and 
Lessee to extend the Lease for 10 years under AS 36.30.083(a) effective June 1, 2014 through 
May 31, 2024; 

WHEREAS, modifications and emendments to the Lease made under Legislative Procurement 
Procedure Section 040(d) are required prior to the extension of the lease term to proceed with 
renovations of the premises and therefore amendments to the Lease, with the exception of the 
lease term, are effective on the date the Legislative Affairs Director signs the Lease; 

NOW, THEREFORE LESSOR AND LESSEE AGREE that the Lease is hereby extended for 10 
years until May 31, 2024 pursuant to AS 36.30.083; and the Lease is hereby amended pursuant 
to Leglslatlve Procurement Procedure Section 040(d) as follows: 

Sec. 1 of the Lease Is amended to read as follows: 

1.1 DESCRIPTION OF PREMISES; LEASE TERM; MONTHLY LEASE RATES: 

a. The Lessor hereby leases to the Lessee and the Lessee hereby leases from the 
Lessor the Premises described below: 

All space within the office building, all space within the parking 
garage, and all real property located at 716 West 4111 Avenue in 
Anchorage, Alaska further described as Lot JA, Block 40, of 
the Original Townslte of Anchorage, according to the official 
plat thereof, Third Judicial District, State. of Alaska; '.and alf 
)space located within the building and all real property located ~ 
1712 West 4th Avenue In Anchorage, Alaska further descrj~~' 
(as Lot 2 W 39.5' Block 40 Original Townsi!~ Qf A1"1m9rnge; 

On the Effective Date as defined in Section 1(b) below, the 
Lease shaU be for the Existing Premises. On the schedule as 
set forth in Exhibit "B-1• the Premises will be renovated and 
expanded as described in Exhibit "A" ("LIO Approval Plans") 
(hereinafter the "Renovations"). Following completion of the 
Renovations, the Premises wiD include approximately 64,048 
gross square feet of building space and approximately 86 off­
street parking spaces with the spaces striped as directed by 
Lessee. 
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b. The term of the Lease is extended for ten (10) years from the termination of the 
original term on May 31, 2014 until May 31, 2024. The covenants and 
requirements set forth in this Extension of Lease and Lease Amendment are 
effective the dale it is signed by both parties (the "Effective Date/. 

c. Base Monthly Rental. This Lease will have three appUcable rental rates. 

1. On the Effective Date the Base Monthly Rental shall be $56,863.05 which is 
the lease rate under current lease for the Existing Premises. 

2. The Lessor will provide the Lessee with interim office space and parking 
(Interim Space) as defined in Exhibit "B-1" during Lessor's work on the 
Renovations ("Renovation Period"). Lessee shall move to interim office 
space ("Interim Space") on the dates set forth in Exhibit "B-1" after 10 days 
written notice by Lessor. 

During the Renovation Period and while the Lessee is occupying the Interim 
Space, the Base Monthly Rental will be reduced to the lesser of the amounts 
that follow: 

i. To an amount equivalent lo the actual costs the Lessor incurs in providing 
the Lessee with the Interim Space during the Renovation Period, including 
all costs of moving the Lessee to and from different space throughout the 
Renovation Period; or 

il. The Base Monthly Rental rate paid on November 1, 2013 per the 
provisions of Renewal of Lease Number 5. 

iii. Notwithstanding Option #1 and Option #2 above; the Lessee shall not pay 
rent in any amount for the portion of the Premises located at either 712 W. 
4111 Avenue or 716 W. 4ai Avenue if the Lessee is not occupying space in 
the respective building and the Monthly Base Rent shall be adjusted 
accordingly. 

3. Upon final acceptance and occupancy of the renovated Premises. then the 
Base Monthly Rental will increase to $281,638 per month. 

d. Base Monthly Rental Adjustments 

Unless otherwise amended in writing signed by both parties, the Base Monthly 
Rental set forth in 1.1 (c)(3) above shall remain the same through May 31, 2024. 

e. Monthly Lease Payments 

- -·--·-----

The monthly lease payments are due and payable on the 1" day of each month. 
Payments will be made as agreed between the Lessee and Lessor. If the post 
Renovation Period occupancy date Is a date other than the first day of the month, 
then the Base Monthly Rental shall be prorated and the increased rent paid with 
the payment of the first full month Base Monthly Rental payment due after the 
post Renovation occupancy. 
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1.2. AS 36.30.083!a) COST SAVINGS: 

The Base Monthly Rental rate paid for the Premises to be paid upon final 
acceptance and occupancy of the renovated space has been determined to 
provide a minimum cost savings of at least 10 percent below the market rental 
value of the Premises. Supporting documentation is attached as Exhibit D 
(Executive Director's Cost Saving Calculation and Report to the Legislative 
Budget and Audit Committee per AS 36.30.083(b)). 

Under AS 36.30.083(a). notwithstanding any other provision of AS 36.30.083, the 
Legislative Council may extend a real property lease that is entered into under AS 
36.30 for up to 10 years if a minimum cosi savings of at least 10 percent below 
the market rental value of the real property at the time of the extension would be 
achieved on the rent due under the lease. The marl<et rental value must be 
established by a real estate broker's opinion of the rental value or by an appraisal 
of the rental value. Timothy Lowe, MAI, CRE, FRICS of the firm of Waronzoff 
Associates, Inc. at 999 North Sepulveda Boulevard Suite 440 El Segundo, 
Callfomia has completed an Independent analysis of the provisions of this lease 
extension and amendment and has concluded that the rent due under the terms 
and conditions of this lease extension and amendment is at least a 10 percent 
below the market rentai value of the real property at the tirile of the extension for 
a ten year term. 

Under AS 36.30.083(a), Legislative Council has approved the extension of this 
Lease as legally required. In addition to any other right of the Lessee under. this 
Lease to terminate the Lease, if, In the judgment of the Legislative Affairs Agency 
Executive Diredor, sufficient funds are not appropriated in an amount adequate 
to pay the then annual lease payments and expenses, the Lease wlll be 
terminated by the Lessee as of the date appropriated funds are exhausted, or wllJ 
be amended by mutual agreement of the Parties. To terminate under this section, 
the Lessee shall provide not Jess than 90 days advance WTitten notice of the 
termination to the Lessor. 

Sec. 2 of the Lease Is amended to read as follows: 

2. ADA COMPLIANCE: On the date of final acceptance and occupancy and throughout the 
entire occupancy of the Lease, the Le~r shall ensure that the Premises, and any 
improvements or alterations to the Premises, and all accessible routes shall meet the 
specifications of the ADA Accessibility Guidelines (ADAAG) for Public Buildings and 
Facilities per Title II of the Americans with Disabilities Act (ADA), as currently written and 
as they may be subsequently amended (hereafter referred to as ADA compliance}. 

Under the previous paragraph, the Premises, and any improvements or alterations to the 
Premises, and all accessible routes, must meet the ADA complianc:e requirements as 
they apply to a public entity. 

The Le$$ee's acceptance of the Premises or of any improvements or alterations to the 
Premises, or any Inspection of the Premises by the lessee, ·do not relieve the Lessor of 
it& responsibility for ADA compliance. · 
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If these provisions on ADA compliance conflict with another provision in the Lease. the 
provisions of this section shall govern. 

Prior to the date of final acceptance and occupancy, the Lessor, at its pwn expense, must 
furnish the Lessee with an ADA Facility Audit Report prepared by an architect registered 
to practice in the State of Naska certifying that the Premises comply with au requirements 
of the current version of the ADA and this section. : 

Sec. 3 of the Lease is amended to read as follows: 

3. RENOVATION AND DELIVERY OF PREMISES: The Lessor agrees to renovate the 
Premises consistent with the specifications as set forth in Exhibit "A".on the schedule as 
set forth In Exhibit "B", and in accordance with applicable Jaw. 

Exhibit "A" describes all tenns and conditions of the renovations to be completed by the 
Lessor and incorporates the drawings, schematics, and deliverables for the same. Exhibit 
·e· sets forth the milestones for the renovation of the Premises as well as the final 
completion date. Exhibit B-1 sets forth the schedule for the interim occupancy during the 
renovation period. 

The Lessee shall pay up to $7,500,000 in direct reimbursement payments to Lessor 
toward the cost of that portion of the renovation work that represents the tenant 
improvements to the Premises. All invoices submitted to Lessee by Lessor must be 
accompanied by. appropriate documentation and in addition, must be approved by the 
Procurement Officer prior to payment. Invoices,- unless disapproved, shell be due within 
30 days of submission. An iniloice may be disapproved by the Procurement Officer for 
lack of appropriate documentation or any other legitimate reason. In the event that it is 
disapproved by the Procurement Officer, the Lessor may challenge the decision of the 
Procurement Officer under the Legislative Pro6urement Procedures. The balance of the 
tenant improvement costs af occupancy, if any, shall be added to the Lessor's renovation 
costs and amortized over the tenn of the Lease. 

The Lessee is responsible for the acquisition of and installation of its own furniture. 
fixtures and equipment and shall schedule the same in a manner that does not conflict 
with the pr0gress·of the renovation work. · · 

Sec. 4 of the Lease Is amended to read as follows: 

4. The Lease shall be what is described as a "modified triple net lease" 

a. LESSOR'S RESPONSIBILITY AND COSTS: 

1. The mstallation and maintenance of all structural components, core 
components. root membrane/surface. and building syst~ms that are 
incorporated into the· Premises, .including b~t not limited to:· HVAC, elevators, 
plumbing, electrical, and fire suppression systems. 

2. Providing connections to city water and sewer, electric service, and other 
public utility service to the Premises. 
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3. Parking lot repair, striping, work required to maintain conformance with ADA or 
other acces8ibility issues. · 

1 4. Any/all wor1!. required to maintain conformance with ADA or other accessibility 
issues. 

: 5. Extraordinary maintenance - replacing worn carpeting, painting interior walls, 
replacing damaged casework, every 10 years, or sooner if reasonably 
required. 

6. Exterior light fixture repair/replacement. 

7. Interior light fixture repair/replacement 

8. Plumbing fixture repair/replacement. 

9. Elevator inspection/repair/replacement. 

10. HVAC inspection/maintenance/repair/replacement. 

11. Fire suppression system inspection/maintenance/replacement. 

12. The payment of any/aU pending orlevied assessments. 

13. Other services or maintenance as may be agreed by the parties. 

b. LESSEE'S RESPONSIBILITY AND COSTS: 

1. Building janitorial service and supplies. 

2. Landscaping and grounds maintenance. 

3. Interior and exterior window washing. 
4. Parking lot sweeping, sanding and snow removal. 

5. Interior and e~erior light bulb replaq1ment. 

6. Hallway and entrance walk-off mats. 

7. Carpetcleaning on a commercially reasonable regular schedule. 

8. Professional.property management services. 

9: Real property taxes (reimburse Lessor). 

10. Downtown business districfassessments (reimburse Lessor), 

11. Monthly utility service: water, gas, electric, sewer (eilh!3r established in 
Lessee's name or reimburse Lessor). 
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12. Post renovation/following final acceptance and occupancy installation and 
maintenance of all data cables and systems. Initial installation is described in 
Exhibit "A". 

13. Post Renovation and following the final acceptance and occupancy installation 
and maintenance of intemet service to the Premises. Initial installation is 
described in Exhibit "A". 

14. Property casualty insurance coverage only (reimburse Lessor). All other 
insurance required under the Lease shall be at the sole expense of Lessor. 

15. Security guards or other security services. 

16. Post Renovation and following final acceptance and occupancy, the 
installation and maintenance of key-card or other access system. Initial 
installation is described in Exhibit "A". 

17. Installation, maintenance, and use of a flagpole. 

Sec:. 5 of the Lease Is amended to read as follows: 

5. ELECTRICAL REQUIREMENTS: 

a. The electrical requirements of the Premises are described in Exhibit "A". 

b. The Lessor shall post a schematic at each circuit breaker panel with labeling to 
correspond to individual circuit breaker labels and shall keep the posted plan up to 
date. 

Sec. 6 of the Lease Is amended to read as follows: 

6. . PLUMBING REQUIREMENTS: 

a. The plumbing requirements of the Premises are described in Exhibit "A' . 

Sec. 7 of the Lease Is amended to read u follows: 

7. HEATING, COOLING AND VENTILATION (HVAC) REQUIREMENTS: 

a. The HVAC installation requirements of the Premises are described in Exhibit 'A' . 

b. Facilities shall be provided to malritain the temperature in all the. offices and similar 
type space l!nlformly within 68 degrees F to 78 degrees F range. 

If the· t.emperature is not maintained within the 68 degrees F to 78 degree~ F range 
for a period of m~ than two cOrisecutive wor1<ing days, the Lessor shall, upon 
receipt Of a written COnipiairlt from the .~essee; provi~ Suitable temporary 8U1Ci1iary' 
heating or cooling eqlilpme.nt, as appropriate, to maintain the.temperature in the 
Specified rari!Je. · if. such te~porary auxiliary equipment ls ne~sary io meet 
nonnal weather contingencies for more than 21 consecutive wOrking days, the 
Lessor shaU, not later than the 21st working day, Initiate a continuing and dingently 
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applied effort to rectify the deficiency causing the failure in order to uniformly 
maintain the temperature range required. If after 42 consecutive worl<irig days the 
temporary auxiliary equipment is stlll necessary to meet normal weather 
contingencies, the Lessee shall be free to hold the Lessor in default, it being 
considered that the Lessee has proffered a reasonable amount of time for the 
Lessor to effect suitable modilication or repair to the building in order to maintain, 
the specified temperature range without resort to temporary auxiliary devices. 
'Worl<ing days" for the purpose of this section shall be defined as days normally 
scheduled by the Lessee as open for the conduct of its nonnal operations. 

c. Adequate ventilation shall be provided in accordance with the mechanical code 
adopted by the Department of Public Safety for the State or ventilation may be 
provided by windows with screens that open. 

Sec. 8 of the Lease le amended to read as follows: 

8. WINDOW COVERING REQUIREMENTS: Window covering requirements are desaibed 
In Exhibit •A"". 

Sec. 9 of the Lease Is amended to read as follows: 

9. FLOOR COVERING REQUIREMENTS: Floor covering requirements are described in 
Exhibit "A". In addition, the Lessor Is responsible for replacing floor coverings at least 
once every ten (10) years or sooner if reasonably required, provided the sooner 
·replacement is not required due to extraordinary wear and tear or other fault of Lessee. 

The Lessee shall use grating, runners, rubber finger mats or other aggressive m.ethods 
at the front entrance to the building and the Premises to minimize tracking dirt, snow or 
ice into the space. 

Sec. 10 of the Lease is amended to read as follows:· 

10. ACOUSTICAL REQUIREMENTS: Acoustical requirements are described in Exhibit "A". 

Sec. 11 of the Lease is amended to read as follows: 

11. PARTmON REQUIREMENTS: Partition requirements are described in Exhibit "A". 

Sec. 12 of the Lease is amended to read as follow&: 

12. PAINTING REQUIREMENTS: Painting requirements related to the renovation are 
described in Exhibit "A'. In addition, the Lessor is responsible for repainting at least once 
every ten (10) years or sooner if. reasor:iably required, provided the sooner repaint is not 
required due to, extraordinary wear and tear or other fault of Lessee. All surfaces which 
normally would tie· painted shall be finished with· a minimum of two coats of Interior latex 
paint on walls and suitable semi-1;jloss enamel on woodwork .and bare metal. The Lessee 
reserves the rightto select the col0rs for areas to be newly painted. 
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Sec. 13 of the Lease Is amended to read as follows: 

13. DOOR HARDWARE REQUIREMENTS: Door hardware requirements related to the 
renovation are described in Exhibit "A" . The Lessee is responsible for any subsequent 
(pos1-renovation - after final acceptance and occupancy) modification to door hardware 
that may be necessary to install additional components of a key card or other security 
system. The Lessee is responsible for the security and safekeeping of all keys to the 
Premises. 

Sec.14 of the Lease Is amended to read as follows: 

14. VOICE AND DATA REQUIREMENTS: Voice and data requirements are described in 
Exhibit "A" . The Lessee is responsible for the Installation and malntenance of all voice, 
data, and internet service to the Premises post-renovation; following final acceptance and 
occupancy. 

Sec. 15 of the Lease is amended to read as follows: 

15. PARKING REQUIREMENTS: Parking requirements are described in Exhibit "A". 

If additional parking is constructed, it shall be of sufficient size to allow proper and easy 
parking, and have a hard and well-drained surface. All parking locations must be well lit 
and have good accessibility in and out of the par1(ing area. 

Lessee shall be responsible to maintain the panting areas and to provide that the above 
grade/surface parking tot Is available to the public between the hours of 5:00pm and 
6:00am Monday lhru Friday and full time on Saturdays and Sundays. Any revenue rates 
for public parking shall be as determined by Lessee and any collected revenue for public 
parking shall be the property of the Lessee or its vendors as Lessee may so choose. 
Lessee shall direct the initial signage instanation requirements for the parking areas which 
Lessor shaU install as provided in Exhibit "A" . Thereafter the Lessee shall be responsible 
for signage installation, maintenance and changes. 

Sec. 16 of the Lease is amended to read as toilows: 

16. FIRE PREVENTION: The Lessor shall ensure that the Premises are at all times 
compliant with local fire code or o1her authority and shall inspect and maintain an fire 
suppression equipment and systems as necessary. The Lessee shall maintain the 
premises in keeping wi1h good housekeeping and fire prevention practices. The Less6r 
reserves the right at reasonable times to enter and. make fire prevention and fire 
prOtection Inspections of the Premises. 

Sec .. 17 of tfle Lease is amended to read as foll~s: 

17. HAZARDS: Both the Lessor and Lessee shall endeavor to keep the Premises free from 
environmental and other hazards. 
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See. 18 of the Lease Is amended to read as follows: 

18. JANITORIAL SERVICES: The Lessee shall be responsible for janitorial services for 
the entire Premises including common areas, parking areas and e:Kterior areas. 

Sec. 19 of the Lease is NOT amended except for the addition of the following provisions: 

The last sentence of section 19 A Is amended to read: 

The Lessor shall be responsible for completing the Renovations described in Exhibit "A" 
prior to the Lessee accepting and taking occupancy of the Premises. After the 
Renovations have been completed and the Lessee has accepted and taken occupancy of 
the Premises, any subsequent alterations to the Premise& agreed by the parties will be 
documented by separate agreement. 

Sec. 20 of the Lease Is deleted In its entirety. 

Sec. 21 of the Lease Is amended to read as follows: 

21. SIGNS: The installation of signage as part of the renovation is described in Exhibit "A". 
After renovation is complete, Lessee reserves the right to erect or affix signs at the 
Premises, includlng the parking areas, so long as such installation does not cause 
damage to the roof, elevators or structural c0mponents of the buildings. The placement 
of signs at or upon the Premises shall be coordinated with the Lessor to avoid injury to 
the Premises and lo comply with appllcable law. 

Sec. 22 of the Lease is amended to read as follows: 

22. ELEVATORS: The Lessor shall ensure that all floors of the Premises under this Lease 
are served by elevators that comply with the current applicable editions of the rules, 
regulations and codes of the State and the Municipality of Anchorage. Prior to occupancy 
by the Lessee. the Lessor shall provide the Lessee with documentation from a licensed 
elevator maintenance organization stating that the elevator is In good working order and 
meets all the minimum standards. 

Sec. 23 of the Lease la amended to read as follows: 

23. RENOVATION AFTER FINAL ACCEPTANCE OF PREMISES BY LESSEE: After final 
acceptance and occupancy, at the reasonable request of the Lessee, the Lessor shall 
renovate the Premises at Lessee's expense by refinishing all damaged or worn walls, 
ceilings, floors, or built-in fixtures or replacing damaged or wom·wan, floor, or·wJndoW 
coverings arid paint that are not the responsibility of Lessor. For any renovation, ttie 
Lessee reserves the right to make on-site inspections and to determine if ·and When the 
renovation is· complete .and satisfactory. . The Lessee reserves the nght to work with the 
Les:;or ~n selecting c:Olors and finishes. If the Lessor' d,oes not perform a renovation . 
requ~sted by the Lesse~ that is auo~ed, by this seCticin,23 f'.Renovation"), the failure fo 
respond is a.default under Section 32 ("Remedies on Defaulr). 
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Sec. 2A of the Lease is amended to read as follows: 

24. WAGE-RELATED REQUIREMENTS: If construction, alteration, repair, renovation, or 
redecorating work by the Lessor that ia over $25,000 is required in order for the Premises 
to be ready for occupancy or if work that is over $25,000 is performed by Lessor, that 
directly relates to the Lessee's Premises, wtiile the Lessee is occupying the Premises, the 
Lessor is advised that the Lease will be considered by the Lessee to be subject to the 
minimum wage and other requirements of AS 36.05.010 - 36.05.110; the current 
minimum wages for various classes of laborers, mechanics, and field surveyors (as these 
terms are defined In AS 36.95.010) and the rate of wages paid during the contract must 
be adjusted to the wage rate indicated under AS 36.05.010; the Lessor and Lessor's 
contractors must pay all employees unconditionally and not less than once a week; the 
scale of wages must be posted in a prominent and easily accessible place at the site of 
the work; the Lessee shall withhold as much of its payments under this lease as 
necessary to pay to laborers, mechanics, and freld surveyors employed by the Lessor or 
the Lessor's contractors the difference between (A) the rates of wages required by the 
contract to be paid laborers, mechanics, or field surveyora on the work, and (BJ the rates 
of wages in fact received by the laborers, mechanics, or field surveyors that are less than 
the required wages. The Lessor is encouraged to contact the Department of Labor and 
Workforce Development for more Information about these and other related 
requirements. 

If it is found thai a laborer, mechanic, or field surveyor employed by the Lessor or the 
Lessor's contractor has been or is being paid a rate of wages less than the rate of wages 
required ·by thil Lease to be paid, the Lessee may, by written notice to the Lessor, 
terminate the Lessor's right to proceed with the work or the part of the work for which 
there Is a failure to pay the required wages and to prosecute the work to completion by 
contract or otherwise, and the Lessor and the Lessor's sureties are liable to the Lessee 
for eJCcess costs for completing the work. 

Sec. 25 of the Lease Is amended to read as follows: 

25. INGRESS AND EGRESS: All space shall be available on a 24-hour day, seven days a 
week basis to the Lessee and its invitees. The Lessee shell have full access to and use 
of an common areas of the building including elevators. lobbles, stairweUs, and restrooms. 
The Lessor shall install and the Lessee shall maintain a security camera system wtiich 
covers all of the common areas of the building but not limited to hallways, stairwells, and 
elevators and the upper and lower parking areas, and provide monitors for the Lessee to 
operate and monitor. 

Sec. 30 of the Lease i& amended to read as follows: 

30. LESSEE-INSTAblED ITEMS:. All fixtures and/or equipment of whatever nature that are 
installed in the Premises by the. Lessee, whether permanently affixed or otherwise, shall 
continue. to be the property of the Lessee. and may be removed by the Lessee at" any 
time, provided hawever, that the Lessee shall, at its own.expense, repair any injury to the 
Premises resulting.from such removal. However any conduit or wiiing.installed by the 
Lessee shall remain. Notwithstanding the foregoing, Lessee may not raze and replace 
the improvements or make any alterations whose cost .excee<ls $5,000 without the prior 
Written con5e.nt . of the Lessor. Which eonsent sh~ll not be unreasoriably withheld, 
conciilloned; or d~Jayed. . 
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Sec. 31 of the Lease is amended to read as follows: 

31. RESTORATION LIABILITIES: Lessee agrees to leav:e the Premises at the expirati<in or 
termination of this Lease in as good a condition as when first occupied under this Lease, 
except for reasonable wear and tear and 'loss or damage caused by fire, explosions, 
earthquakes, acts of God, or other casualty. • At the termination of the Lease, the Lessee 
is not required to restore the Premises to their condition before the Lessor or Lessee 
made the improvements required for the Lessee lo occupy the Premises under the 
Lease. 

Sec. 33 of the Lease Is amended to read as follows: 

33. REMEDIES ON DEFAULT: If the Lessee shall al any time be in default in the payment of 
rent, or in the performance of any of the terms of the Lease and shall fail to remedy such 
default within thirty (30) days after written notice of the default from the Lessor, the 
Lessor may retake possession of the Premises by an unlawful detainer action or other 
lawful means, and the Lease will terminate, without prejudice, however, to the right of the 
Lessor to recover from the Lessee aJI rent due up to the time of such entry. In case of 
any default and entry by the Lessor, the Lessor shall relet the Premises for the remainder 
of· the term for the highest rent obtainable and may recover from the Lessee any 
deficiency between the amount obtained by reletting and the rent specified by the Lease. 

If the Lessor shall at any time be in default In the performance of any of the terms or 
obligations of the Lessor under this Lease, the Lessee may fix the problem involved and 
deduct the cost, including administrative costs, from the rent, if the Lessor fails to fix the 
problem after Lessee notifies the Lessor in writing of the default. Upon such notice, 
Lessor shall cure the default within a reasonable time as defined in Section 49, or if the 
default cannot reasonably be cured within a reasonable time. then Lessor shall 
commence the cure within such reasonable lime and prosecute it dttigenUy until 
completion. If Lessor fails to so act, then it shall be in default and Lessee may elect its 
remedies for default. If the Lessee chooses not to fDC the problem or cannot fix the 
problem, the Lessee may deduct from the rent the Lessee's damages, which are to be 
determined by the Lessee's Supply Officer. When deducting damages under this 
sentence, "damages" means either (1) the costs (including administrative costs) of 
alleviating or adjusting to the problem, or (2) the diminution of the value of the Lease to 
the Lessee caused by the Lessor's default. Instead of pursuing the other remedies 
provided by this paragraph, if the Lessor fails to correct a default within the ·time set forth 
herein after receiving written notification of the default from the Lessee, the Lessee may 
terminate the Lease by giving 30 days written notice of the termination to the Lessor and 
may recover damagefi from the Lessor. This paragraph does not apply to a .situation 
covered by Section 28 n.1ntenantability") 0r to the termination allowed u11.der- Section 20 
(11'/age-Related Requirements"): 
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Sec. 34 of the Lease Is amended to read as follows: 

34. INDEMNIFICATION: The Lessor shan indemnify, save harmless, and defend the 
Lessee, and Its officers, agents and employees from liability or any nature or kind, 
including costs, attorney fees, and other expenses, for or on account of any and all legal 
actions or claims of any character whatsoever resulting from lnjunes or damages 
sustained by any person· or persons or property as a result of any error, omission, or 
negligence, of the Lessor that occurs on or about the rental Premises or that relates to 
the Lessor's performance of its lease obligations. ' 

Sec. 35 of the Lease Is amended to read as follows: 

Without limiting Lessor's indemnification, it is agreed that Lessor will purchase at its own 
expense and maintain in force at all times during the Lease the following policies of 
insurance: 

The requirements contained herein, as well as Lessee's revlew or acceptance of 
insurance maintained by Lessor Is not intended to, and shall not in any manner. rtmit or 
quarrty the liabilities or obligations assumed by Lessor under this Lease. 

Insurance policies required to be maintained by Lessor will name Lessee as additional 
insured for all coverage except Workers' Compensation and Professional Liability/E&C 
insurance. 

Lessor and its subcontractors agree to obtain a waiver, where applicable, of all 
subrogation rights against Lessee, its officers, officials, employees and volunteers for 
losses ansing from work performed by the Lessor and its subcontractors for Lessee. 
However, this waiver shall be inoperative if its effect is to Invalidate in any way the 
insurance coverage of either party. 

Where specific limits are shown, it is understood that they Will be the minimum 
acceptable limits. If the Lessor's policy contains higher limits, Lessee wlll be entitled to 
coverage to the extent of such higher limits. The coverages anG'or limits required are 
intended to protect the pnmary interests of Lessee, and the Lessor agrees that in no way 
will the required coverages and/or limits be relied upon as a reflection of the appropriate 
types and limits of coverage to protect Lessor against any loss exposure whether a result 
of this Agreement or otherwise. · 

Failure to furnish satisfactorv evidence of insurance or lapse of any reaulred insurance 
policy Is a matenal breach an<S grounds for termination of the Lease. 

a. Prooertv Insurance: The Lessor will provide and maintain (with Lessee 
reimtiursementas per Section 4(b)(14): 

1. Properfy insurang3 in an. amount of riot less than 100% of the rePlacement 
cost of the building(s) and contents; Including imP,rovements made on behalf 
of Lessee; Coverage shaO be written on an "all risk" replacement cost basis 
and include an endorsement for ordinance and 1aw··coverage. 
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2. If the property is located in a floodplain, flood insurance in an amount of not 
leSs than 1000Ai of the replacement cost of the building(s) and contents, 
inCluding Improvements made on behalf of Lessee; or the maximum amount 
available from the National Flood Insurance Program, whichever is less. 

b. Wc:irkers' Compensation Insurance: The Lessor wm provide and maintain, for all 
employees of: the Lessor engaged in work under the Contract, Wor11ers' 
Compensation' Insurance as required by AS 23.30.045. The Lessor shall be 
responsible for ensuring that any subcontractor that directly or Indirectly provides 
services under this Lease has Workers' Compensation Insurance for its 
employees. This coverage must include statutory coverage for all States in which 
employees are engaging in wor11-and employer's ~ability protection for not less 
than $100,000 per occurrence. Where applicable, coverage for all federal acts 
(i.e., USL & H and Jones Acts) must also be included. 

c. Commercial General Liability Insurance: The Lessor will provide and maintain 
Commercial General Liability Insurance with not less than $1,000,000 per 
occurrence limit, and will Include premises-operation, products/completed 
operation, broad form property damage, blanket contractual and personal injury 
coverage. Coverage shall not contain any endorsement(s) excluding or limiting 
contractual liability nor providing for cross liability. 

d. Automobile Ljabilitv Insurance: The Lessor will provide and maintain Automobile 
Liability Insurance covering all owned, hired and non-owned vehicles with 
coverage limits· not less than $1,000,000 per occurrence bodily injury and 
property damages. In the event Lessor does not own automobiles, Lessor agrees 
to maintain coverage for hired and non-owned liability which may be satisfied by 
endorsement to the CGL policy or by separate Business Auto Liab~ity policy. 

e. Umbrella or Excess Liability: Lessor may satisfy the minimum liability limits 
required above for CGL and Business Auto under an umbrella or excess Liability 
policy. There is no minimum per occurrence fimit under the umbreUa or excess 
policy; however the annual aggregate limit shall not be less than the highest per 
occurrence limit stated above. Lessor agrees to endorse_ Lessee as an additional 
insured on the umbreUa or excess policy unless the certificate of insurance states 
that the umbrella or exoe5s policy provides coverage on a pure "true follow form" 
basis above the CGL and Business Auto policy. 

f. Professional Liability lnsyrance: The Lessor win provide and maintain 
Professional Liability Insurance covering all errors, omissions or negligent acts of 
the .Lessor, its property manager5, subcontractor's or anyone directly or indirectly 
employed by them, mede in the J)erformance of this Lease which results in 
iinariciai loss .to the· Staie. Limits required are $500,000. 

g. Fidelity Bond:. The Lessor will:provide and maintain a Fidelity Bond in the amount 
of $250,000 covering all acts' of the Lessor, its· property managers, or 
SUbcontractora who shall have ac:Cess or perfol!li .wcirk upon the Premises: 
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h. Certificates of Insurance Lessor agrees to provide Lessee with certificates of 
insurance evidencing that all coverages, limits and endorsements as described 
above are in full force and .effect and will remain in full force and effect as 
required by this Lease. Certificates shall include a minimum thirty (30) day notice 
to Lessee cancellation or non-renewal. The Certificate Holder address Shall read: 

Legislative Affairs Agency 
State Capitol, Room 3 
Juneau,.Alaska 99801-1182 
Fax(907)465-2918 

Sec. 36 of the Lease is amended to read as follows: 

36. DELAYS IN PERFORMANCE: If the Lessor delays in providing the Premises to the 
Lessee in a condition the Lessee determines satisfactorily meets the descriptions 
provided in the attached Exhibit "A", by the deadline set forth in sectlon 3 and Exhibit ·e·. 
the Lessor shall provide a written explanation for the delay in perfonnance. The Lessor 
may be excused from performance due to unforeseeable causes beyond the control and 
without fault or neglect of the Lessor. Unforeseeable causes may Include, but are not 
limited to: (1) acts of God, (2) public enemy, (3) acts of the state in its sovereign 
capacity, (4) acts of another contractor in the performance of a contract with the Lessee, 
(5) fires, (6) Hoods, (7) quarantine restrictions for epidemics, (8) strikes, (9) freight 
embargoes, (10) unusually severe weather conditions, and·(11) delays unusual in nature 
by subcontractors or suppliers. Notification of such delays must be made to the Lessee's 
Procurement Officer in ·writing within ten (10) days of the commencement of the 
unforeseeable cause. The Procurement Officer shall ascertain the facts and the extent of 
delay and the extent of the time for completing the project. The Procurement Officer may 
approve up to four (4) thirty (30) day extensions if, in the Procurement Officer's 
judgement, the findings of fact justify an extension. The cause of the extension need not 
be unforeseeable to justify an extension. The Lessor shall provide written explanation for 
the delay in performance after the exhaiJstion of each extension. The Procurement 
Officer may terminate the Lease at any time after the four (4) thirty (30) day extensions if 
the Lessor has not provided the Premises to the Lessee in a condition the Lessee 
determines satisfactorily meets the descriptions provided in the attached Exhibit ~A" by 
the deadline set in Exhibit 'B". Pending final decision on an extension of time under this 
section, the lessor shall proceed diligently with the performance of the Lease. Inability to 
comply with state or municipal construction or zoning laws or ordinances or restrictive 
covenants shall not be regarded as an unforeseeable cause. To terminate the Lease 
under this section, the Procurement Officer shall provide notice by e-mail or delivery of 
hard copy to the Lessor, whichever method is selected in the sole discretion of the 
Procurement Officer. The Procurement Officer shall provide thirty (30).days notice before 
terminating ttiis Lease. 
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Sec. 37 of the Lease Is amended to read as follows: 

37. 1 HOLDING OVER: At the Lessee's sole discretion, prior to the Lease expiration, the 
: Lessee may provide a one hundred eighty (180) day written notice to the Lessor 
· '· informing the Lessor that the Lessee wishes to hold over following the end of the Lease 

Term. Such election for a holdover shall be not less than six months in duration and not 
more than one year in duration following the encl of the Lease Term. Base Monthly 
Rental for the Holdover Period shall be as was in effect at the end of the Lease Term plus 
the applicable Base Monthly Rental adjustment set forth in Section 1(d). Only one 
holdover election shall be allowed. All other terms and conditions specified by the Lease 
remain the same. 

Sec. 39 of the lease (as amended by Lease Amendment #2 and Renewal # 1 (2009-2010) 
signed 311112009) is amended as follows: 

Delete all content beginning with the second paragraph which begins "The Lessor consents to 
the Lessee's assignment ... • 

Sac. 41 of the Lease is amended to read as follows: 

41. USE OF LOCAL FOREST PRODUCTS: AS 36.15.010 requires that in a project financed 
by State money in which the use of timber, lumber, and manufactured lumber projects is 
required, only timber, lumber, and manufactured lumber products originating in this State 
from local forests shall be used wherever practicable. Therefore, if construction, repair, 
renovation, redecoration. or other alteration is to be performed by the Lessor to satisfy 
this Lease, the Lessor must use, wherever practical, timber, lumber. and manufactured 
lumber produc,ts originating in the State from local forests and only products 
manufactured, produced. or harvested in the state may be purchased if the supplies are 
competitively priced, available, and of like quality compared with products manufactured. 
produced, or harvested outside the state. 

Sec. 42 of the Lease la amended to read as follows: 

42. LEASE AMENDMENTS: In addition to any other amendment the parties may be allowed 
to make under the Lease, the terms of the Lease entered into may be amended by 
mutual .agreement of the parties, if the Lessee determines that the amendment is in the 
best interests of the Lessee. 

Sec. 43 of the Lease is amended to read as follows: 

43. AUTHORIZATION: CERTIFICATION: Authority for the Chairman of Legislative Council 
to execute this Lease was aUthorized by a majority of the members of the Alaska 
Legisla.tive Council at a meeting on June 7, 2013. 

Funds are available in :an appropriation to pay for the Lessee's monetary obligations 
under 'the Lease through .June 30, 2015: The availability of funds to pay for the Lessee's 
monetary. obligations. under· the. Lease after June 30, 2015, is contingent upon 
appropriation of funds for the particuiar fiscal year involved. In addition to any other right 
of the Less~ under this Lease to termina,te the Lease, if, in the judgmer1t' of the 
Legi:sllltive Affairs Agency Executive Direeto.r, sufficient funds· are not appropriated by the 
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Legislature, the Lease will be terminated by the Lessee or amended. To terminate under 
this section, the Lessee shall provide written notice. of the termination to the Lessor. The 
Executive Diredor will Include a budget request to cover the obligations of Lessee in the 
proposed budget as presented to the Legislative Council for each lease year as a 
component of Lessee's.normal annual budget request arid approval process. 

The Lease Is amended by adding new sections to read as follows: 

46. HUMAN TRAFFICKING: By the Lessor's signature on this Lease, the Lessor certifies 
that the Lessor is not headquartered in a country rocognized as Tier 3 In the most recent 
United States Department of State's Trafficking in Persons Report. 

In addition, if the Lessor conducts business in, but is not headquartered in, a country 
recognized as Tier 3 In the most recent United States Department of State's Trafficking In 
Persons Report, a certified copy of the Lessor's policy against human trafficking must be 
submitted to the Agency prior to contrad award. 

The most recent United States Department of State's Trafficking in Persons Report can 
be found at the following website: http://www.state.gov/g/tiplrlsltiprpt 

If the Lessor is or becomes headquartered In a Tier 3 country, or fails to comply with this 
Section 46 ("Human Trafficking'), the Lessee may terminate the Lease. · 

47. OPTION TO EXTEND LEASE: The Lessee may exercise an option under this sedion 47 
to extend, as provided by AS 36.30.083, the Lease for up to 10 years foUowing the end of 
the expiring lease term. To exercise this option, the Lessee shall give notice to the Lessor 
at least six (6) months before tne end of the Lease of the Lessee's intent to negotiate with 
the Lessor to e>Ctend the Lease under AS 36.30.083. The Lessor shall respond within 
thirty (30) days to the Lessee stating whether the Lessor intends to negotiate an extension 
under AS 36.30.083 with the Lessee. 

48. SUBORDINATION. NON-DISTURBANCE AND ATTORNMENT (SNDA): 

a. Mortgages. This Lease is subordinate to prior or subsequent mortgages 
covering the Premises. Lessor shall obtain from Lessor's mortgage lender for the 
Premises an agreement !hat in the event of a foreclosure by Lessor's lender, this 
Lease shall stey in effed and Lessee's quiet enjoyment shall not be disturbed so 
long as it is not in default. 

b. Foreclosures. If any mortgage is foreclosed, then: 

1. This Lease shan continue; and Lessee's quiet possession shall not be 
disturt>ed if L:essee is riot in default; 

2. Les5ee will .attom to and recognize the mortgagee or purchaser at a 
fore_closure sa.le ("Successor Lessor") as Lessee's lessor for the remaining 
i:erm: and 
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3. The Successor Lessor shall not be bound by: 

i. any payment of Rent or Additional Rent for more than one month in 
advance, except as specified in the Lease; 

ii. any amendment, modification, or ending of this Lease without Successor 
Lessor's consent 'after the Successor Lessor's name is given to Lessee 
unless the amendment, modification, or ending is specifically authorized 
by the original Lease and does not require Lessor's prior agreement or 
consent: and 

iii. any liability for any act or omission of a prior Lessor. 

c. Notice. Lessee shall give notice to mortgagee of any claim of default under the 
Lease and anow mortgagee at least thirty (30) days to cure the default prior to 
terminating the Lease. Lessor and such mortgagee shall provide Lessee with a 
notice address for this purpose. 

d. Self-Operating. These provisions are self-operating. However, Lessee shall 
prompUy execute and deliver any documents needed to confirm this arrangement 
and such other commercially reasonable terms as required by a mortgagee 
provided such document also confirms Lessee's right of non-disturbance so long 
as it is not in default. · 

e. Estoppal Certificate. 

1. Obligation. Either party ("Answering Party") shall from time to time, within 
ten (10) business days after receiving a written request by the other party 
(Asking Party), execute and deliver to the Asklng Party a written statement. 
This written statement, Which may be relied upon by the Asking Party and any 
third party with whom the Asking Party is dealing shall certify: (i) the accuracy 
of the Lease document; (ii) the Beginning and Ending Dates of the Lease; (iii) 
that the Lease is unmodified and in full effect or in full effect as modified, 
stating the date and nature of the modification; (iv) whether to the answering 
Party's knowledge the Asking Party is in default or whether the Answering 
Party has any claims or demands against the Asking Party and, if so, 
specifying the default, claim, or demand; and (v) to other correct and 
reasonably ascertainable facts that are covered by the Lease terms. 

2. Remedy. The Answering Party's failure to comply with its obligation shall be a 
default. The cure period for this Default shall be ten (1 O) business days after 
the Answering Party receives notice of the default. 

4g_ DEFINITIONS: 

0COf!lillercially reasonable regular schedule" per Section 4 (a) 7 is defined as professional 
carpet deaning perf()rmed al h~ast on<:e every six (6) months or sooner if the C:arpettng 
and walk-offmatS show ~xces5iVe soiling or staining. 
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"final acceptance and occupancy" is defined.as the date that the Lessee takes occupancy 
of !he renovated Premises. This date is related to the lease agreement only and shall not 
be confused with terms such as substantial completion, partial completion, or other 
terminology that is directly related to Exhibit "A" and Exhibit ·a·. 

"reasonable time" per Section 33 is defined as follows with respect. lo the Lessor's 
obligations as described under Section 4 and more specifrcaUy, to the Lessor's 
responsibllity to ensure uninterrupted service to the Premises: 

a. any interruption in a critical building service that immediately and substantially 
interferes with the Lessee's ability to use the Premises and that is under the 
control of Lessor including but not limited to items in Section 4 (a) 1 and 2 or any 
failure or interruption in HVAC, plumbing, water, sewer, electricity, elevators, or 
fire safety; the Lessor shall commence repairs/restoration as soon as notified and 
shall endeavor to restore services or temporary substitute services within a 
"reasonable time· of 24 hours. 

b. ordinary maintenance requests per Sections 4 (a) 3, 4, 6, 7, 8, 9, 10, and 11; the 
Lessor shall commence work as soon as possible and shall complete the wortl 
within a •reasonable lime" of thirty (30) days. 

c. extraordinary maintenance requests per Section 4 (a) 5; the Lessor shall 
commence work within ninety (90) days and shall dHigently pursue the wortl to 
completion. 

"reasonably required" per Section 4 (a) 5, Section 9, and Section 12 - is defined as the 
time the carpeting or other floor coverings, paint, or casework is no longer in good 
condition or repair and in the Lessee's opinion is in need of repair or replacement. 

50. INCORPORATION: 

The following documents are incorporated by reference and form a material part of this 
into this EJdension of Lease and Lease Amendment No. 3: 

Exhibit "A" LIO Approval Plans (plans, drawings, technical specifications). 

Exhibit ·a· Project Schedule 

Exhibit B-1 Interim Occupancy Schedule 

Exhibit. ·c· Written df!lerminatlon by the Procurement Officer regarding tile procurement process 
leading to this Extension of Lease and Lease Amendment No. 3. 

Exhibit 'D" Executive Direc!Drs Cost Saving Calculation and Report to the Legislative Budget and 
Audit Committee per AS 36.J0.083(br 

51. AGREEMENT IN ITS ENTIRETY: 

Ttie L~_ai;e. represeri~~ .the _!!ntire understanding between the parties. No prior oral or 
written u_nderstand_ings shall have any f()rce or effect with respect to any matter covered in 
the Lease or in interpreting the Lease. The Lease shall only be modified or amended in 
writin_g. · 

Plige , 9 Of 22 
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. '. 
51, AGREEMENT IN ITS ENTIRETY: 

The Lease represents the. entire understanding between the parties. No prior oral or 
written understandings shall have any force or effect with respect to any rnatter covered in 
the Lease or in interpreting the Lease. The Lease shaU only be modified or amended in 
~~- \ 

IN WITNESS WHEREOF, the Lesoor end Lessee have executed this Leese on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE,_LLC 

By its Manager. 

Mark E. Pfeffer Date 
Manager 
Tax ldentificaUon No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member. 

Mark E. Pfeffer Alaaka Trust UTAD UfZS/07 

Alana Williams date 
Its: Trustee 

LESSEE: 
STATE OF ALASM 
LEGISLATIVE AFFAIRS AGENCY 

Representatiile Mike Hawker Date 
Chair: Alaska Legislative Co!lncil 
Proeurement Officer 

Page 20of 22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

Robert B. Acree 
Member 
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IN WITNESS WHEREOF, the Lessor and Lessee have exec:uted this Lease on the day. month. 
and year Indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE. LLC 

By its Manager: 

~ 
Mark E. Pfeffer 
Manager 

Date 

Tax Identification No.: 46-3882212 
Business License No.: 423463 

LESSOR. 
716 WEST FOURTH AVENUE. LLC 

By its Member: 
Millil E. Pfeffer Alaska Trust UTAD 12128/07 

QJ ka_/?#t:?z -~~3 
Alana Williams Dale 
Its: Trustee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair, Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
Legislative Affairs Agency 

Date 

Page 20 ol 22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

Date 

APPROVED AS TO FORM: 

Legal Counsel Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year indicated below. · 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Mar1< E. Pfeffer Alaska Trust UTAO 12128/07 

Alana Williams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFF IRS AGENCY 

9./'1.1:/ 
Re ike H er Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A Vami 
Exeruti\te:o1recior 
i..egislatiYe Affai~s Agency 

Date 

Pago :zo crf 22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert 8. Acree 
Member 

Date 

APPROVED AS TO FORM: 

Legal Counsel Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Leese on the day, month, 
and year lndlceted below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Hs Manager: 

Mm E. Pfeffer Date 
Manager 
Tax ldenliflcafloo No.: 48-3682212 
Buslneas License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its.Member: 
Mafk E. Pfeffer Alaska Trus!UTAD 12128/07 

Alana Williams 
Its: Trustee 

LESSEE: 

Date 

STA TE OF AlASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Leglslalive CouncO 
Procurement Officer 

CERTIFYING AUTHORITY 

PaAwMw~ _1{1q/,, 
Pamela A. vaml · Date 
Exei:ullv&' C>irector · 
Leg1siative ~re:Aoency 

Peo82Dol22 

····- -··------

LESSOR: 
716WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Ai::ree 
Member 

Qala 

APPROVED AS TO FORM: 

Legal Counsel Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have eKeculed this Leese on lhe day, month, 
and year indicated below. · 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mark E. Pfeffer Date 
Manager 
Tex ldentlflcatlon No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 
Marie E. Pfeffer Alaska Trust UT AD 12/28107 

Alana Wiiiiams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Verni 
Executiva Director 
Le{jislative Affairs Agency 

Date 

Pago20ol 22 

LESSOR: 
718 WEST FOURTH AVENUE, LLC 

By its Member: 

Robert B. Acree 
Member 

Date 

Date 
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CERTIFYING AUTHORITY 

Pamela A Verni 
Executive Director 
L.eglslatiVe Affairs Agency 

Date 

STATE OF ALASKA ) 
} 6S. 

THIRD JUDICIAL DISTRICT ) 

APPROVED AS TO FORM: 
' 

Legal Counsel Date 

THIS IS TO CERTIFY that on this_ day of 2013, before ma the unOerslgned 
Notary Public in and fcir the State al Alaska, duly commissioned and swom as such, personaUy 
appeared, MARK E. PFEFFER, llnown to me and to me known to be the individual named in and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who ad<nowledged to me !hat they had full power and authority to, and dld execute the 
above and foregoing Lease on behalf of and as the free and voluntary act and deed of said 
organization, for the uses and purposes !herein mentioned. 

IN WITNESS WHERE.OF. I have hereunto sel my hand and effbced my notarial seal 
the day, month and year first above written. 

fl. l.lW111-ll' 
STATE OF.~ ) 

) SS. 

Notary Public in end for Alaska 
My commission expires: -------

f'i(JMl'I. l7!f ';¥fil~~::@!STRic I l 
l "THIS IS TO CERTIFY that on this -1!1_ day of StdPw! bl/. 2013, before me the unde111igned 

Notary Public in and for the State of Alaska, duly commissioned and swom as such, pe15onally 
appeared, ROB.ERT B. ACREE. known to me and to me knov.n to be the individual named in and 
Who execu1ed the abou'e and foregoing Lease on behalf of 716 WE.ST FOURTH AVENUE, LLC, 
and who acknowledged to me that he had full power and aulhority to, end did execute the above 
and foregoing Lease on behalf of end as Iha free end voluntary act and deed of said 
organiullion, for the uses and purposes !herein mentioned. 

IN.WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, ·montn end year firnl above written. 

Not.ary Pu. bl.i c in ani;Hor. Alaska / 
My commissiOn e.xpires: fp lu ILi 

r I 

Pa;il 21 al 22 
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STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) 65. 

) 

THIS IS TO CERTIFY thal on this _jj!!:. day al~. 2013, before me tho undersigned Notary 
Public in and for the Stele al Alaska, duly commissll!dBndSwom es such. pen;onally appeared, MARK 
E. PFEFFER, known to me and to me known to be the individual named in and wtlo executed the above 
and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that 
they had fun power and authority lo. and did execule the abo"" ar>d forcigoing Lease.on behalf of end es the 
free end voluntary act and deed of S<1id organimllon, ror tne use& ano purposes therein mentioned. 

IN WITNESS WHERE~\fiVIHfNOJ,JJ.ereunto set my hand and affixed my notarial seal the day. 
month and year first above ~~e .. ~y,.\,,~~ 

ff·~}~~'t?;~ - . 
~ -~ ~\ ';<'; 

§ lNOTARYl ~ 
%.,\PUBLIC/"'/ 

STATE OF ALASKA ~~.r_;.,~ •. .s/"~ •• !~~~s:· ..,,,.e·-.. 1._'t-"<i1.· 
OF ~X~. 

THIRD JUDICIAL DISTRICT W/!/ll~ln\\\\' i° 

THIS IS TO CERTIFY thel on this --- day of . 2013, before me the undersigned Notary 
Public in and for the S1a\e of Alaska, duly commissioned and swom as such, personally appeared, 
ROBERT B. ACREE, known to me end to me known to be the individual named in end who executed the 
ebove end foregoing Lease on behalf of 716 WEST FOURTH AVENUE. LLC, and who acknowledged to 
me that he had run power and authortty to. and did exeeule Iha above end foregoing Lease on behalf of and 
as the free and volun1a.ry act and deed of said 0<ganlzation, for the uses and purposes therein mentioned. 

IN WITN.ESS WHEREOF, I nave f'lereunto set my hand and affixed my notarial seal the day, 
month and year ffl'6t above written. 

Notary Public in and for Alaska 
My commission expires: ------

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this /C(A day of~~ 2013. before me the undersigned Notary 
Public in and for the State of Alaska, duly commts~i~ sworn as such, personliDy appeared, ALANA 
WILLIAMS. knoWn to me and to ine known to bs the lncllvidual named in and who executed Ille above ana 
foregoing Lease on behalf of MARKE. PFEFFER ALASKA TRUST UTAO 12128/07, and Who 
acknowledged to me thai slie. had full power and au_tnorily to, and did execute the above am! foregoing 
Lease on behalf of and as th.a free and voluntary act and.deed of said organization, for lhli uses and 
purposes therein mentioned. 

~Ultllll//u~ · · 
IN. WITNE.SS WH e. rl§l:JA~unto set my hand and affixed my nctarial seal the day, 

monlti and year first ab_ov ~:·~~ . 

. 
~\ ~ ! 9 ~p • , 

.... !NOTARY• - . .J).~ 
· l•\PUBLICj~ b~ci~andforA1aska/. 1. 
~~i~~'t' hsion eicpi~' · i?, ~!13 

P8ge 21 af22. 
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. 
STATE OF !ls:~ 
THIRD JUDICIAL DISTRICT 

) 
) SS. 
) 

THIS JS TO CERTIFY that on the~ day of<~ 2013, before me,-the undersigned 
Notary PubUc In end for Alaska, duly coinmissio~wom as such, personally appeared 
REPRESENTATIVE MIKE HAWKER. known to me and to me known to be the individual named 
in and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Lea11a aa 
the free and voluntary ad and deed Of his principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. ~ 

SHAWNA TRAUGHBER ( J.-.: /,,../ -~ _ 
No1afY PulJllC _ J Vl/.Jf'jY ~ 

Teton County, ~"9 N P bl. . d f AiARIH>-IAN 
""Qomm13;1onEiql!nlsOcS. l9,a!IS otary u_ 1~ in an . or. ··--:·:-/ i .•.•ic orri ~ 
_, My comm1Ss1on expll'es: /Q _1q/2ol~ 

i I 

STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

,THIS IS TO CERTIFY that on the day of 2013, before me, the undersigned 
Notary Public in and for Alaska, dUly commissioned and sworn as such, pelllOnaOy appeared 
PAMELA · A VARNI, known to me and to me known to be the indMdual named in and who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 
ALASKA LEGISL.ATNE AFFAIRS AGENCY," and she acknowledged to me that she executed the 
foregoing instrument as the free and voluntary act and deed of her principal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

Notary Public in end for Alaska 
My commission expires:, _____ _ 

_ f'OR RECORDING DISTRICT OFACE USE ONLY: 
No Charge - State Business 

After reci:irding retlim, to: 
Tina SironiJ, Supply Officer 
LeQisla&k Affair& Agency 
state Cap1to1; RM. 3 
Juneau.AK 89801-1182 

Page 22of 22 
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STATE OF ALASKA ) 
) 65. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERJIFV that on the __ day of . 2013, before mu, the undersigned i 
Notary Public In and for Alaska, duly commissioned and swom BS such, personally appeared 
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the lndlvldual named 
in arid who executed. the above end foregoing Lease es the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me lhet he executed the foregoln9 Lease as 
the free and volunteIY act end deed of his principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and alflxed my notarial seal the 
day, monlh and year first above written. 

Notary Public In and for Alaska 
My commission expires:. ______ _ 

STATE OF fat1_.5S;v..,v ·, 

C!cJ,L • ..,.1-.., u-1· 0t!..L/'Joh. 
) 
) SS. 
) 

THIS IS TO CERTIFY lhq\ on the J...::j_ day of~·~k.-2013, before ma, the undersigned 
Notary PubUc In and for ,'(IJJ>Ll<iduly commissioned and swam as such, personally appeared 
PAMELA A VARNI, known to ma and to me known le be the ln<fJVldusl named In and Who 
_executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 

/Hc.s K<.\ LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the 
foregoing instrument as the free end voluotary ad and deed of her principal for the uses and 
pwpoaes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand end effD<ed my notarial seel lhe 
day, month and year first aboVe writ. ten.~ ~ c 

llH!RRr•ODUCta ~,_~ -/- ~----

~\~M='ifi" Notary PubHC!fi and for' l.!JtM ..- 1 
M:t~~ 1uo1a My commlsSlon explre8: o '1 _:_I H- I fo cam-··-

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charg11 : §tate· Bu&lneas · · - · • 

After recording return io: 
tufa StronjJ;_Supply Officer 
· Leglslatl_YB Affairs Agency 
S1ete Capitol, RM 3 . . 
Juneau, AK· 99801-1182 
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EXHIBIT A- LIO 

APPROVAL PLANS 
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Exhibit A-
LIO Architectural Plans 
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PFEFFER DEVELOPMENT 716 W 4TH AVE. Renovation 

09.17.2013 

.\" f . . 
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CIVIL ENGINEER 
!BSC ll!""OOAi:ERINO 

uscn mNll LANB 
~H.ADAA 111115 
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ELECTRICAL ENGINEER 
EICEHCDCEA& 

Al? OLD a&YMR0 HW'I' 
ANCHOAADE.Al.ASKA CllSta 

""'901 ~ ;nz rm: mr liall?t~ 

I 
I ANCHORAGE, ALASKA 
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LEGISLATIVE INFORMATION OFRCE RfNOVAllON 
WEST 4THAVENUE 

~ 
ORIGINAL TOWN SITE SUBDIVISION; LOTS: 2 AND 3A 
LOT SIZES COMBINED: 0.71 ACRES 
ZONE: B2S 

BLOCK: 40 LOT 2 W39.5' (712 W. 4TH AVE.) 
LOT SIZE: 5, 135 SF 
TAX CODE: 002-105-26-000 
GRID NO: SW1230 

BLOCK: 40 LOT 3A (716 W 4TH AVE) 
LOT SIZE: 25,994 SF 
TAX CODE: 002-105-49-000 
GRID NO: SW1230 

IBC 2009. IEBC 2009. IFC 2009 
CHAPTER 3- USE AND OCCUPANCY CLASSIFICATION 
304.1 ASSEMBLY GROUP A-3, BUSINESS GROUP 8, TENANT STORAGE ROOM GROUP S-1 

CHAPTER 4-SPECIAL DETAILED REQUIREMENTS BA$ED ON USE AND OCCUPANCV 
405.3 AUTOMATIC SPRINKLER SYSTEM. THE HIGHEST LEVEL OF AN EXIT DISCHARGE SERVING 
THE UNDERGROUND PORTIONS OF THE BUILDING AND ALL LEVELS BELOW SHALL BE 
EQUIPPED WITH AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE Willi 
SECTION 903.3.1.1. WATER-FLOW SWITCHES AND CONTROL VALVES SHALL BE SUPERVISED IN 
ACCORDANCE WITH SECTION 903.4. 

CHAPTER 5 - GENERAL BUILDING HEIGHTS AND AREAS 
TABLE 503 ALLOWABLE BUILDING HEIGHTS AND AREAS 
OCC\JPANCV: A·3/B/S·1 
CONSTRUCTION TYPE: TYPE II A 
BUILDING HEIGHT: 

BUILDING AREA: 

1 Al1076.0l 

SSTORJES 
+ 1 PER HEIGHT INCREASE (504.21 
6STORIES 
ACTUAL BUILDING HEIGHT 6™ LEVEL FLOOR 64'~' 
+ 20 FEET INCREASE 1504 2\ 

A-3/BIS-1 (GROSS) 
11,140 SF BASEMENT 
11,549 SF FIRST FLOOR 
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7,968 SF FLOORS 2-6 
1.659 SF MECHANICAL PENTHOUSE 

64, 188 SF ACTUAL GROSS 

506. 1 BUILDING AREA MODIFICATIONS 
ALLOWABLE AREA=37,500+{37,500X.75}= 65,625 SF/FLOOR (OK) 
LF=/363. 751363. 75-. 025]XJfY3()a. 75 

TABLE 508.2.5 INCIDENTAL ACCESSORY OCCUPANCIES 
MECHANICAL ROOM-1 HOUR QB PROVIDE AUTOMATIC FIRE-EXTINGUISHING SYSTEM. 

508.2.51 NONARE-RESISTANCE~TED SEPARATION AND PROTECTION. WHERE TABLE 805.2.5 
ALLOWS FOR AUTOMATIC FIRE-EXTINGUISHING SYSTEM IN LIEU OF 1-HOUR FIRE BARRIER 
INCIDENTAL ACCESSORY OCCUPANCIES SHALL BE SEPARATED FROM THE BUILDING BY 
CONSTRUCTION CAPABLE OF RESISTING THE PASSAGE OF SMOKE. 

TABLE 508.4 REQUIRED SEPARATIONS Of OCCUPANCIES 
NO FIRE BARRIER OR HORIZONTAL ASSEMBLY CONSTRUCTED IS REQUIRED BETWEEN: 
A·3, BAND S-1 OCCUPANCIES. 

CHAPTER 6 - TYPES OF CONSTRUCTION 
TABLE 601 FOR TYPE II A CONSTRUCTION 
PRIMARY STRUCTURE: 1 HOUR 
BEARING WALLS EXTERIOR: 1 HOUR 
BEARING WALLS INTERIOR: 1 HOUR 
NON-BEARING WALLS EXTERIOR: 1 HOUR AT GREATER THAN QR EQUAL TO 30 FEET (TABLE 
602) 
NON-SEARING WALLS INTERIOR: 0 HOUR 
FLOOR CONSTRUCTION: 1 HOUR 
ROOF CONSTRUCTION: 1 HOUR 

CHAPTER 7 - ARE AND SMOKE PROTECTION FEATURES 
TABLE 705.8 MAXIMUM AREA OF OPEMNGS 
EAST WALL AT PROPERTY LINE: NO OPENINGS PERMITIED 
EAST WALL AT SETBACK: 25% GREATER THAN 5' TO 1 O' 
WEST WALL: UNLIMITED 
NORTH WALL: UNLIMITED 
SOUTH WALL AT ALLEY: UNLIMITED 

708 SHAFT ENCLOSURES 

2 Al1076.01 
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708.4 FIRE·RESISTANCE RATING 
2 HOUR FIRE-RESISTANCE RATING (6 STORY BUILDING) 

708. H.1 EXCEPTION 4. e.JCLOSED ELEVATOR LOBBIES ARE NOT REQUIRED WHERE THE 
BUILDING IS PROTECTED BY AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE 
WITH SECTION 903.3.1.1 OR 903.3.1.2. 

115 OPENING PROTECTIVES 
TABLE 715.4 FIRE DOOR AND FIRE SHUTTER FIRE PROTECTION RATINGS: 
FIRE PARTITION OR CORRIDOR WALLS: 
1 HOURASSEMBLYRATING: %HOURMINIMUM 
2 HOUR ASSEMBLY RATING: 1.5 HOUR MINIMUM 
FIRE BARRIERS; 
1 HOUR ASSEMBLY RATING: % HOUR MINIMUM 
2 HOUR ASSEMBLY RATING : 1.5 HOUR MINIMUM 

715.4.3.2 GLAZING IN DOOR ASSEMBLIES: IN A 20-MINUTE FIRE DOOR THE GLAZING MAlERIAL 
IN THE DOOR ITSELF SHALL HAVE A MINIMUM FIRE.PROTECTION·RATED GlAZING OF 20 
MINUTES. NFPA 257 OR UL 9. 

TABLE 715.5 FIRE WINDOW ASSEMBLY ARE PROTECTION RATINGS; 
FIRE BARRIERS WITH GREATER THAN 1 HR.: NP 
FIRE BARRIERS WITH 1 HOUR RA TING: % HOUR MINIMUM 
FIRE PARTITIONS Willi% HOUR RATING: 113 HOUR MINIMUM 
FIRE PARTITION WITH 1 HOUR RATING: 3/4 HOUR MINIMUM 
PARTY WALLS: NP 

716 DUCTS AND AIR TRANSFER OPENINGS 
TABLE 716.3.2.1 nRE DAMPER RATING: 1.5 HR MINIMUM DAMPER RATING FOR PENETRATIONS 
OF 3 HR. OR LESS FIRE-RESISTANCE RATED.ASSEMBLIES. 

CHAPTER 9- FIRE PROTECTION SYSTEMS 
903 OCCUPANCY BIS-1: AN AUTOMATIC SPRINKLER SYSTEM INSTALLED IN ACCORDANCE WITH 
SECTION 903 SHALL BE PROVIDED. 

905.3.1 REQUIRED INSTALLATION. CLASS I STANDPIPE SYSTEM WILL BE INSTALLED PER 
EXCEPTION 1. 

3 A11076.01 
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906 PORTABLE FIRE EXTINGUISHERS 
TABLE !io6.3.MAXIMUM TRAVEL DISTANCE TO EXTINGUISHER= 75 FEET 

907 FIRE ALARM'AND DETECTION svsTtMs· 
907.2.2·GROUP B/S-1. FIRE ALARM SYSTEMS AND S~KE ALARMS SHALL BE PROVIDED. 

901.2.9.1 MANUAL FIRE ALARM SYSTEM: IS PROVIDED ALONG WITH A AN AUTOMATIC 
SPRINKLER SYSTEM AND THE OCCUPANT NOTIFICATION APPLIANCES WILL AUTOMATICALLY 
ACTIVATE THROUGHOUT THE NOTIFICATION ZONES UPON A SPRINKLER WATER FLOW. 

CHAPTER 10 - MEANS OF·EGRESS 
1004 OCCUPANT LOAD (USABLE) 
BASEMENT: 9,806 SF A-3 891 SF/15=&0 OCCUPANTS (EGRESS WIDTH .2X6()..12' 
MINIMUM) 

B 3,631 SFl100=36 OCCUPANTS (EGRESS WIDTH .2 X 36=7.2' 
MINIMUM) 

MECH 1,393 SF/300=5 OCCUPANTS 
S.1 3,561 SF/300=12 OCCUPANTS 

LEVEL 1: 10,374 SF 
MINIMUM) 

A-3 3,227 SF/15=2150CCUPANTS (EGRESS WIDTH .2 X 275,,43• 

B 6,179 SFl100=62 OCCUPANTS 
MECH 308 SF/300=1 OCCUPANT 
S-1 660 SF/300=z7 OCCUPANTS 

LEVEL2-6: B 6,964 SF /10CF70 OCCUPANTS X 5=350 OCCUPANTS 
(EGRESS WIDTH .3 X 70a21• MINIMUM PER FLOOR) 

ROOF: PENT 1,442 SF/300=5 OCCUPANTS 

TOTAL BUILDING OCCUPANT LOAD=753 

TABLE 1016.1 EXIT ACCESS TRAVEL DIST~N<;E: 
BIS.1 300 FT SPRINKLERED 
A 2!j0 FT 

TABL~ -1018.1 CORRJDoR ARE-R£S[ST~CE RATING: 
A/B/S.1: 0 SPRINKl.,EREI) 

1018.4 DEAD END CORRIDOR: 
B/S-1: - 50 FT SPRtN~LEREO 
A:. io'FT SPRINKLERED 

4 Al1076.01 
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TABLE 1021.1 MINIMUM NUMBER OF EXITS. 2 REQUIRED 
1022.1 ENCLOSURES REQUIRED EXIT STAIRWAYS ARE CONSTRUCTED IN ACCORDANCE WITH 
SECTION 707. THE FIRE-RESISTANCE RATINGS ARE 2 HOURS. 

CHAPTER 11 -ACCESSIBILITY 
DUE TO THE EXISTING CONDITIONS OF THIS 1969 BUILDING, NOT AU ACCESSIBILITY 
COMPONENTS FOR NEW CONSTRUCTION CAN BE ACHIEVED. 

1104.1 SITE ARRIVAL POINTS: THE BUILDING IS ACCESSIBLE FROM ARRIVAL POINTS ON THE 
EXISTING SITE. 

1105.1 PUBLIC ENTRANCE: THE ENTRY POINTS ARE ACCESSIBLE. 

1105.1 PUBLIC ENTRANCE: MOOIFIED ACCESSIBLE ELEMENTS ARE PROVIDED ON EACH FLOOR 
DUE TO EXISTING STRUCTURAL LIMITATION NOT ACCESSIBLE ROUTES ANO CLEARANCES ARE 
ACHIEVABLE. 

CHAe~B §-PLUMBING SYSTEMS 
TABLE 2902.1 MEN 
75312=377 M&W 

BUSINESS 
WATER CLOSETS 

7 PER25 FIRST 50 2 
7 PER 50 BAl.ANCE 7 
TOTAL 9 "A(3) 

URINALS (.6n OF WC:S)"A 6 

LAVATORIES 5 

DRINKING FOUNTAINS 

SERVICE SINK 

5 A11076.01 

WOMEN REQUIRED 

2 
7 
9 3M9W 

SM 

5 5M5W 

8 

PROVIDED 

9M17W 

9M 

15M 16W 

7(~ WATER 
SERVICE 
STAllONS) 

5 
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LIO - Architectural Narrat'vc 
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Toilet Rooms 
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Exhibit A­
LIO Civil Narrative 
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Leglslallve Information Office, Ancllonige, AK 
Conrept Civil Namime 
0710l/201J 

CIVIL NARKA TIVE 
The proposed projecl is located within Municipality of Anchorage Grid SWl2l0 and will occupy Lots JA 
and Lot 2 Wl9.5', Block 40, Original Subdivision. The properties are zoned 828 by the MOA. The two 
lots combined ere approximately 0.71 acres end are currently occupied by a restaurant/bar, 7-story 
building. and a twe>-level parking area. As parl of this projecl, the two lots will be combined, lhe 
restaurant demolished, and the 6-story office building remodeled and e1tpanded. 
It is expecled that cons!TUclion of the new Legisla1ive lnfonnarlon Office (LIO) will also include major 
sidewalk and alleyway improvements. 
Sjte Demoljtjon 
Site preparation will include the following: 

• Complele demolition of the existing Anchor Pub, with exception of the eas1 well. 
• Approximately l ,800 sf existing sidewalk along 4111 Avenue. 
• 2,000 sf existing asphalt in alleyway. 

Esevatjon and Backfill 
The existing foundation material is suitable for foundation support. Excavation and backfill will follow 
the recommendarions of the geotechnical report thal is being prepared for this project by Northern 
Geotechnicel Engineering- Terre Finne Testing. 

Weter Servjce 
An 8" cast iron pipe (CIP) waler main is loc81ed in the alley to the south of the properties, appro1<imately 
IO-feet below the road surface. An existing 6~ DIP water service extend3 into lhe alley behind the LIO. 
An exisling 4" CIP water service connects the Anchor Pub to the S"water main in the alley. Both existing 
services will be abandoned at the main. 
A new 6" water service will be connected to the 8" service line entering the new addition. All water 
system components will be based on the Municipality of Anchorage Standard Specifications and Details. 
Water system improvements required for this project will likely include the following: 

• Abandon the existing water service connections to the main. 
• lnstallBtion of 12 If new 8" service connection to the 8" cast iron main. 
• lnsmllation of a new Private Fire Hydrant on property. NFPA requires that the FDC is located less 

than IOO' from the nearest fire hydrant. 
• Installation of 10.S If new 6" water service from the hydrant leg to the structure. 

Sanjtary Sewer Service 
An eJ<isting 12" Vitrified Clay (VC) sanitary sewer main is located in the alley, et approximately 810 !().. 

feet below grade. A WWU is planning lo upgrade the existing sewer pipe in the fall of 20 l l using a Cured 
In Piece Pipe (CIPP) rehabililation method. Coordination with A WWU will be required to infonn them 
which connections will need to be reestablished. All wastewater from this area is treated at the John M. 
Asplund Wastewater Treatment Facility in Anchorage. All sanitary sewer system components will be 
based on the Municipality of Anchorage Standard Specifications and Details. 
Sewer system improvements for this project will lilcely include the following: 

• lnstall 4' diameter sewer control mW1hole on property in loading area. 
• Install approximab:ly 28 Lf of6~ PVC sewer service. 

Storm Water System 
Currently, storm water is collected on the roofs of the existing structures and directed to the municipal 
storm drain system via roof drains. 
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• Verify cunent roor drain location and sl:ze. 
• If size and location is acceptable, connect new structure roof drains to existing roof drain. 
• lhhe si:ze and location of the existing roor drain piping Is notacceptable, install an additional 125 

Ir 12" CPEP in the alleyway and al Type I Manhole near the south west comer of the LIO. 
Connect new roof drain to the new manhole. 

SiteAcs;m 
The propeny will be easily accessible to pedestrians, bicyclists, automobiles, and service/ emergency 
vehicles. The existing surface lot and underground parking are to remain. Sidewalk and alleyway 
improvements are planned along 4•h Avenue and in the alley to the south orthe properties. A loading area 
is planned on the south side orthe building adjacem to the alley to accommodate truck loading, dumpsters 
and an emergency generator. 
Site Access improvements for this project will likely include the following: 

• 1,000 sr of heated sidewalk along 4th A venue 
• 2,000 sr asphalt replacement in alley 

Geotechnical Consjderations 
A subsurface investigation of the project site by Northern Geotechnical Engineering-Terra Finna 
Testing is underway. Four borings are to be drilled and samples taken from various depths to classify the 
surrounding soils. A geotechnical repon will be prepared which will include recommendations for the 
following: 

• Excavation & Fill Placement 
• Utilities 
• Pavement 
• Foundation Design 

Reoulred Deyelooment Pennits 
The following is a list of development permits that most likely will be required rrom the Municipality of 
Anchorage to construct the new LIO Development 

• Municipality of Anchorage (MOA) Right-of-Way Permit 
• MOA Storm Water Site Plan Review 
• MOA Grading. Excavation, and Fill Permit 
• MOA Building Permit 
• A WWU Private System Water & Sewer Service Permits 

Ming 
Existing onsite parking is available for up to 103 spaces. Upgrades to the existing garage consist of new 
lighting, paint and a secure basement level with access comrol. 
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Exhibit A-
LIO Mechanical Narrative 
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PROJECT NARRATIVE 
LIO Anchorage State Legislative Office Building Renovation 

oeslgn parameters: 

The latest adopted version of the following codes and standards as amended by 
the Munlclpality of Anchorage are currently appQcable for !his project: 

International Mechanical Code 
International Fuel Gas Code 
Uniform Plumbing Code 
International Building Code 
International Fire Code 
NFPA 13 
SMACNA - Sheet Metal Design Standards 
National Electrical Code 
Americans with Disabilities Act (ADA) 
ASHRAE/IES Standard 90.1 
International Energy Conservation Code 

The design parameters listed In this document may be considered a working 
document as well. As the design progresses the parameters In this document 
may be revised as a result of changing tectmology, paybac.k analysis and/or 
feedback from the owner. 

Mec!Janical & Plumbing oemolitlon: 

All existing mechanical and plumbing systems wlll be demolished from the 
building. Remodel work will provide all new plumbing systems from the main 
AWMJ utilities in the aOey; and will be Installed completely naw to support the 
new building addition and existing structure. All existing heating and ventllatlon 
systems will be completely demolished from the building and wlD be replaced 
with new efficient systems. 

Fire protection: 

As this is a design build project the sprinkler contractor will work with a NICET 
licensed sprinkler designer to provide design and installation of the sprinkler 
system. It Is anticipated that a standard wet-pipe sprinkler system complying 
with NFPA 13 will be provided throughout the facility. A d~-plpe sprinkler system 
may be necessary to protect canopies or overhangs If they are built of 
combustible conslruction. 

C:\Users\KKakizakMppOata\Local\Microsoll\W111dows\Tempora~ lnlemet 
Files\Contcnt.Outlook\K.L TXS4MA\L3141 LIO Mechanical Narrative-Final Without 
High Rise.docx 
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September 6, 2013 
Page2 

Tne building nelght of 11 O' to the meenanlcal penthOtJse level In combination with 
the available water pressure at the site Is very close to needing a fire pump to 
supply adequate pressure to the sprinkler naads at the top of the building. Tne 
need for a fire pump will need to be analyzed by the sprinkler designer to 
determine If piping can be sized to meet site conditions. Static water pressure is 
approximately 80 PSI; avaHable flow at the main is 2,436 GPM at 20 PSI 
residual. 

A single sprinkler riser will be acceptable since the bulldlng Is less than 52,000 
square feet per floor. Dry standpipe risers will be located In the stairwell exit 
enclosure(s). One dry pipe wlll need to extend through the roof for fire 
department access. 

A suHably sized fire department connection One will be routed from the sprinkler 
riser to near the building's main entry. Sprinkler piping will need to conform to the 
requirements of NFPA 13. 

P!uD!bioo; 

Tne new water service and sprinkler riser wtll be located In tne basement and 
first floor medlanlcal room adjacent to the South alley to support both domestic 
water and sprinkler systems. The requirement for a fire pump (tr necessary) will 
dr1ve space constraints and locations es the design moves forward. 

It Is anticipated that a e· water service will be provided for the building. The 
domestic water system will be separated from the sprinkler system by a double 
check back flow prevention device In accordance with requirements of the UPC. 

Due to the height of the bulldlng a domestic water pressurization pump package 
will be necessary to provide adequate pressure for plumbing fixtures In the upper 
floors. A variable speed controlled multiple pump package will be specified to 
service the upper floors. The basement and lower level floors wtll operate using 
city water pressure and will be piped separate from the domestic water booster 
pump. Tne domesUc water service wtU also Include a backflow preventer. All 
domestic water piping will be specified to be COpper, CPVC or PEX piping. 

The new sanitary sewer service will enter the building from the South alley. The 
pipe will be 6' diameter and enter the building above the floor level of the 
basement The basement plumbing fixtures will drain to a duplex lift station that 
will pump the sanitary waste up to the level of the incoming sanitary sewer line. 
The lift station will be located in a dedicated room that Is ventilated continuously 
at 5 air cnanges per hour. Sanitary piping wal be specified to be cast iron no-nub 
or copper, drain waste and vent {DWV). ABS and PVC can be considered for 
areas tllat do not have retum air plenums, or noise concerns. 
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Domestic hot water for the building will be provided using two separate water 
heaters. One water heater will be located in the first floor area and supply the 
lower floors that operate using city water pressure. The second water heater will 
be located in the mechanical penthouse and wlll serve the fixtures that operate 
using the domestic water pressure booster pump. Water heaters wlll be gas fired 
sealed combustion high efficiency equipment. A hot water recirculation system 
will be required to provide hot water to plumbing fixtures located on each floor. 
Water wlll be stored in the ta~ at 140 degrees and will be routed through a 
tempering valve prior to distribution to the rest of the building. The dlstrtb\.ltion 
temperature will be adjustable b\.11 we recommend a 115-degree temperature. 
Tempering valves with the appropriate ASSE listing will be ulillzed at public 
lavatories. 

New plumbing fixtures will be installed throughout the facility. All the existing 
fixtures will be demollshed. The new plumbing fixtures will be specified to 
include water and energy saving devices and will Incorporate vandal resistant 
features to prevent tampering. New floor drains will be installed where required. 
All new floor drains will be equipped with trap primers as required by code. In 
addition to the new restroom groups, each legislative ofllce floor will include a 
kitchen sink, dishwasher & hydration station and refrigerator. Single stall shower 
rooms wRI be provided in the basement for the small locker and exercise 
equipment areas. 

New exterior, frost-proof hose bibbs will be provided for both the new addition 
and eldsting portion of the building. Hose bibs wiR be installed around the 
exterior of the bullding at approximately 150' Intervals or specifically where 
needed for clean-up or Irrigation for planting. Hot water and cold water hose bibs 
will be instaUed In the toilet rooms where Janitor rooms are not located adjacent 
to the toilet rooms. 

New rainleader piping wlll be lnstaUed to support the new roof drains and 
overflow drains serving the facility. The roof drains and overflow drains will 
connect at the roof and tie into the primary storm drain lines Inside the buBdlng; 
an overflow scupper wlll be Installed wlher8 the building storm sewer leaves the 
building In accordance with Handout Number 39 of the Municipality of Anchorage 
BuHdlng Safety Division. 

The existing gas meter bar has several gas meters that serve various buildings 
on the block. The final location of the gas meter(s) and service to the bulldlng(s) 
that are currently supplied from the South aDey will need to be coordinated with 
Enstar and the various bulldlng owners. 

Elevator sump pumps will be necessary; current code requires 50 GPM capacity 
per elevator car. The Municipality of Anchorage is currently preparing a policy 
that may allow 50 GPM capacity per elevator pit; this will be evaluated during the 
design process. 
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Fuel Systems: 

New natural gas piping will be provided to supply the boilers, water heater, and 
the rooftop HVAC unit on the roof. Due to the length of run from the meter 
location to the roof it is anticipated that a medium pressure gas piping system will 
be designed to limit the size of the gas piping. The location of the medium 
pressure gas piping wm need to be coordinated wllh the architecture. Enstar has 
restrtctlons on the use of medium pressure gas piping within a building. The gas 
piping may have to be enclosed In a decorative chase or be routed exposed up 
the exterior of the building. The gas meter wi9 be provided with a mechanical 
operated earthquake valve to shut off gas in the event of a significant seismic 
event 

In addition the gas meter and gas piping that was recently Installed for the 
Verizon generator located on the roof of the building wl9 need to be addressed In 
the remodel similar to that described above (for new gas piping to the 
boiler/HVAC system). 

The packaged standby generator will be provided and specified by the electrical 
engineer. The generator wiD Include a double wall subbase fuel storage tank 
with the unit for fuel storage. 

Heating: 

The new boiler system will be installed in the existing penthouse mechanical 
room. The heating system will include two (2) sealed combusdon high efficiency. 
modulating boUers. Two In-line mounted clrculallng pumps with variable 
frequency drives will supply heating water to the building. 

Depending upon the selected boilers; piping wm be either a parallel pipe design, 
or a primary/secondary piping arrangement with a boiler pump. The hot water 
supply temperature will be reset based on outside air temperature. The outside 
air reset schedule will Increase supply hot water temperatures during peak 
heating season operation and decrease hot water supply temperatures to 
minimum levels during shoulder and summer aeasons. 

The building will be heated with fintube radiation. The fintube will be located 
continuously along the perimeter of the building to provide warmth where the 
heat is lost through the exterior waU. Entryway terminal heat transfer equipment 
will be cabinet unit heaters; storage rooms and penthouse areas will utilize 
hydronic unit heaters. Perimeter fintube and the terminal heating units will 
provide heat to the building during unoccupied hours when the air-handling units 
are off. Hydronlc heating coils will be installed In each of the VAV boxes to 
provide tempering of supply air and supplemental heating for occupant comfort 
Flntube, terminal heating equipment, and heating coils will be oversized to 
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operate with 140 degree F water to allow the high efflclency boHers to operate at 
condensing temperatures throughout the year. 

A direct retum heating system wUI supply the terminal heating equipment. The 
piping mains wUI be routed vertically in the ventilation shaft and tee off at each 
floor to serve fintube, unit heaters, and VAV box coils. Heating coils and terminal 
heating equipment w111 be provided w11h 2-way valves to take advantage of the 
variable speed pumps. Isolation valves will be provided at each floor where 
piping exits the shaft for maintenance and isolation for remodel work. 

The primary heating system will utlllze water with inhibitors for corrosion 
protection and stablllzatlon a chemical feed and test station wm be incorporated 
into the design. Glycol water systems are not necessary for the building as the 
rooftop HVAC unit has gas heat and there wiD be no heating coBs exposed to 
treezing conditions. 

Ventilation: 

The ventllatlon system for lhe building will consist of a new packaged, gas fired, 
electrlc cool, direct expansion HVAC rooftop unit The air distribution system will 
be designed to conform to ASHRAE Standard 62.1 to ensure good indoor air 
quality. C02 sensors and outside air intake volumetrfc measurement sensors 
Will be employed to ensure adequate ventilation rates. A post construction, pre­
occupancy ventUation purge of the building Is plaMed to remove indoor air 
contaminants produced by off gassing of new construction materials. 

The building ventilation system will be variable air volume 0/AV). Medium 
pressure supply air ductwork will be routed from the rooftop HVAC unit to each 
floor using a ventilation shaft. A combination fire/smoke damper will be required 
where the supply duct penetrates the shaft wall. The ventllatlon shaft will also 
provide the path for retum and relief air back to the rooftop HVAC unit. Retum 
air openings complete with combination fire/smoke dampers and sound lined 
elbows will be provided above ce~lng at each floor to allow return air to transfer 
Into the shaft The space above the T-Bar ceftlng on each floor will be a rellJm 
air plenum. 

Sound control is Important between legislative suits. As such the walls will go fuD 
height for each of the suites and the corridors. An air transfer opening with a 
sound Dned transfer boot wiU be located above the ceiling at the entry door of 
each suite to allow return air to transfer to the space above the corridor ceiling 
and back to the ventilation shaft. 

The VAV system ~I be sized to cool the building using 55 degree F supply air in 
the ductwork distribution system. The VAV system supply air temperature will be 
reset based upon the air temperature required to cool the hottest room. The air 
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handling unit fan wlll modulate up or down as needed to meet the required 
demand load. The flntube radiation wm be controlled with the local VAV box and 
coll In sequence to maintain a comfortable space temperature. 

Air distribution will Include multiple types of lnlevoutlets for the various building 
areas. Row bar style diffusers are anticipated for the legislative offices and 
common areas supply air. A combination of llowbar and 4-way throw diffusers 
will supply air lo the remainder of the spaces. A combination of eggcrate and bar 
grilles are anticipated for return and exhaust. 

The packaged rooftop unit will Include rellef fans to ensure air turnover during 
economizer operation. The relief fans will Include a variable frequency drive to 
allow capad!y modulation to maintain a +0.05" (adjustable) pressure differential 
between the Indoor and outdoor. 

The main restrooms rooms, break rooms, janitor closets and other similar spaces 
In the facility will be served by a roof mounted variable speed domex exhaust fan. 
The exhaust fan will be scheduled to operate during the owner's 
occupied/unoccupied schedule. Ductwork will be slightly oversized to aUow the 
addition of exhaust requirements In the ful!Jre. This will allow exhaust 
modifications blf simply rebalancing the system. 

Communication clo&els and AV Room areas will be provided with a dedicated 
cooling exhaust air fan with transfer air duct to maintain space temperature. The 
exhaust fan will draw air from the occupied space and discharge the air Into the 
return air plenum above the celling. A close on rise thermostat will start the 
exhaust fan when temperature rises above set point and shut off the fan when 
the set point is achieved. The dedicated exhaust fan will be capable of 24f7 
operation allowing cooDng of the communication closets when main building air 
handling units are shut off during unoccupied modes. 

The lift station enclosure room located In the basement wiD include a dedicated 
exhaust fan that is extended to discharge to the exterior of the building. The fan 
wm be sized to provide a minimum of 5 air changes per hour and will operate 
continuously. 

IT Room Coollno: 

The IT room will be provided with two completely redundant cooDng SlfStems. 
Each cooDng system will be sized to meet 100% of the cooDng load (plus some 
expansion) to allow back-up should one unit fall. This will also allow one unit to 
be taken down for service without affecting operation of the IT Room computer 
equipment. 

Each cooling SlfStem will be specified to include h umldllication and 
dehumidification capablDty to maintain the space between 30% and 50% relative 
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humidity. Condensate will be pumped (or drain by gravity If possible) to an 
lndlrect waste location In the faclUty. 

Each coollng system wlll lnelude a remote dry cooler and duplex pump package 
to provide ll"ee cooling when outside air temperatures are suitable. The dry 
coolers (or a single two circuit dry cooler) will be located In the adjacent part<ing 
garage. Glycol piping will extend between the dry cooler(s) and the coollng units 
In the IT Room to transfer rejected heat fl'om the IT Room to the exterior. During 
winter operation a cooling coll In the unit provides cooling. Dulfng the summer 
the heat rejected from the operating compressors is rejected to the exterior using 
the drycooler. 

The system will utilize a 50/50 mixture of propylene glycol and water and will 
Include a glycol fill tank and expansion tank. (deleted "air separator.• We don't 
typically lnstaR air separators on dry coolers) 

Snowmelt: 

The owner Is providing snowmell for three areas of the building: the front 
entry/sidewalk, the South rear entry/loading area and the parking garage ramp 
for safety and reduced snow removal and lcemett use. This wiD reduce 
maintenance of high traffic areas in the building. The first two areas can be 
combined and supplied from a single snowmelt boiler located in the first floor 
mechanical room located at the South end of the bulldlng. An allemalB approach 
under consideration wlll be to provide a heat exchanger and snowmell pump at 
each snowrnelt location and provide the energy for meltlng snow from the main 
boiler system that suppDes the building. 

If a separate boiler Is used It will be a gas fired sealed combustion high efficiency 
boiler. The boller will supply heat Into a snowmelt piping distribution loop that 
extends to each of the snowmelt areas. A snowmelt dlstnbutlon manifold will 
supply tubing loops at each snowmelt location. Snowmell tubing wm typically be 
518" diametsr located 6" on center (over insulation) but embedded in the &lab. 

A stand alone Tekmar controller would operate the distribution pumps and 
enable the boiler in sequence to melt snow In the two locatlons. A snowmelt 
sensor located In each of the areas can be employed to automatically start/stop 
the system and control Idle mode between snowfalls. 

Insulation: 

The building will be designed in accordance with LEED concepts. Insulation for 
piping, ductwork, and equipment will be In accordance with the lntemattonal 
Energy Conservation Code (IECC). Supply air ductwork located in the return air 
plenum above the ceiling plenum will require insulation. Insulation will also be 
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Installed on the air separator, as wen as valves/hydronlc specialties larger than 2' 
diameter. 

Controls: 

A microprocessor based direct digital control (DOC) system wtn be specified for the 
faciDty. The control system will be perfotmance speellied by the engineer to meet 
the sequence of operations listed in the contract documents. The control system 
wiD be specified to be a Trane Tracer Bulldlng Automation system. 

The control system will Include a full graphics package to aDow point and elicit 
access for contrcJ of mechanical system. 

The boiler system wlD be specified to Include a package boiler controller. The 
boiler controller wlD communicate with the building DOC system to provide alarm 
Information only. 

The rootop HVAC unit and VAV boxes can be provided complete with Trane 
Tracer controls to seamlessly Integrate Into the DOC network. The main building 
exhB\Jst fan would also be contolled by the DDC system. 

Remaining equipment such as unit heatera, cabinet unit heatera, communication 
closet exhaust fans, wlD be controlled with standalone electrlc/electronic controls 
that do not require connection to the DOC system. 
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Exhibit A-
Lia Electrical Narrative 
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ELECTRICAL ANO TELECOMIV'UtJICATIONS DESIGN NARRATIVE 
LIO ANCHORAGE STATE LEGISLATIVE OFFICE BUil DING RENOVATION 

Scope of Work Basis of Design 
Design and constnictlon of the facllltles will comply with the latest publlcatlons Identified under the 
References section. In addition the apparatus, equipment, materials, and Installation wlll conform to the 
standards of the National Electrlcal Manufactures' Association (NEMA), Underwriters' Laboratories, Inc. 
(UW, the Institute of Electrical and Electronic Engineers (IEEE), the lllumlnatlng Engineers Society (IES), and 
the Occupational Safety and Health Admin15tration (OSHA). 0 All electrical devices and equipment will be 
listed by an acceptable certified testing laboratory. 

The design wlll lndude calcutatlons supporting the designed fault Interrupting capacities, calculations 
supporting the total connected building load, panel loads and estimated build Ing and panel feeder voltage 
drops. 

The electrical design and constnictlon will lndude, but Is not limlted to: 
Main distribution switchboards consisting of metering equipment and overcurrent protection for 

distribution and branch circuit panels. 
Feeders to distribution and branch circuit panels. 
Branch circuit panels for power, lightin& HVAC. etc. 
Branch circuit wiring systems for equipment, lighting, duplex receptacles, appnances, motors, motor 

starters, etc., as required. 
Wall switches, duplex receptades and other wiring devices. 
All hangers, anchors, sleeves, chases, support for fixture, and electrical materials and equipment. 
Interior llghtlng fixtures, controls complete with all lamps. 
Wiring and connections to all equipment fumished by the owner. 
Exterior llghtlns and controls. 
Telecommunication system. 
Fire Alarm system with monitoring of sprinkler system. 
Door Access. 
CCTV System. 
cable lV system. 

References 
The following electrical codes and standards will be appUcable to the electrical dl!Sisn of the facility: 

International Building Code (IBq 
International Residential Code (IRC) 
Illumination Engineers Society (IES) Lighting Handbook 
NFPA 101 life Safety Code 
NFPA 70- NEC Natlonal Electrical Code 
NFPA 72, National Fire Alarm Code 
TIA/EIA 568A, Commercial Building Telecommunk:.ations C8bllng Standard 
TlA/EIA 568B, Commercial Bulldlng Telecommunlcatlons Wiring Standard 
TIA/EIA 569A, Commercial Building Telecommunications Pathways and Spaces 
TIA/EIA 600, The Administration Standard for the Telecommunications lnfrastnitture of Commercial 
Buildings 

~~ l TIA/EIA 607, Commercial Building Grounding and Bonding Requirements for Telecommunications ~ ( !1 I~ 

~ 
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Design and construction of the facility will comply with the latest publlcatlons Identified under the 
References section. In addition the apparatus, equipment, materials, and Installation wlll conform to the 
standards of the National Electrical Manufactures' Association (NEMA), Underwriters' laboratories, Inc. 
(UL)•, the Institute of Electrical and Electronic Enslneers (IEEE), the lllumlnattns Englneen Society (IES). and 
the Occupational Safety and Health Administration (OSHA). 
•An elettrlcal devices and equipment wDI be listed by an acceptable certifled testln1 laboratory. 

Power Distribution 
Electrical 5etvke 
The current service Is a 208V 3 Phase 1200 Amp. It Is planned to replace the exlstlns electrical service with a 
new 2500 Amp 208 Volt or a 1200 Amp 480V 3 phase service depending on which proves more cost 
effective. Verizon has exlstlns equipment on the roof which must remain functional during the remodel. 
The load Is 200 Amp 20BV single phase and lndudes a natural gas fire generator. 

Service Equipment • Main Distribution Swltdtboard 
Service entrance equipment wlll be dead front construction, equipped with drcult breakers and sized to 
accommodate 125'6 of buDdlnB load. The building loads will be metered at the service entrance equipment. 
Meter win be digital and equipped with communication port for future remote energy monitoring. The 
digital meter wlH provide as minimum voltage and amps each phase, KW/KWH demand, KVA and usage. 
Meter provided wHI be equipped with an output connection to transmit the signal to a remote location via 
telephone fines at a later date. Transient voltage surge suppressor wiB be prDllided at the service 
equipment. Surp suppressor will meet the requirements of IEEE C62.41 and be UL listed and labeled as 
having been tested In accordance with UL 1449. 

Sftlndby Power 
A 150 KW standby power generator Is planned to be Installed on the alley side of the building. Generator to 
be Installed In a weatherproof enclosure. An Integral sub base fuel module wlll be provided In the unit. 

A single 600 Amp 4 pole automatic transfer swltdl with distribution for the elevators, telecommunication 
equipment In each telecom room, heating equipment, partial llghtins and misc pewer receptades deemed 
critical. 

Interior Electrical Power DistT/butlon 
Complete Interior electrical distribution system wUI be provided as required by the National Electrical Code. 
Voltage drop will be in accordance to National Electrical l"l!commendatlon. An electrical room wlll be 
prDlllded on each floor. Each floor will be provided with a 480Y/277V lighting panel and two 208V/120V 
power panel for receptacles etc. Outlets In all office suites wlll exceed code and wlll placed on office suite 
demising walls perpendicular to exterior walls to accommodate at least four workstations per office. 

Pane/boards 
All panels will be sized for the load served plus 2596 spare capacity and 15'6 space. Only bolt-on drailt 
breaken wlll be used. All panels located In finished areas wDI be recessed and aU panels and conduits 
located In unfinished areas will be surface mounted. separate electrical rooms will be provided to the 
greatest extent possible and on each floor of multi-stO!y buildings. 

Conduit and f/Qceways 
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All interior wiring In the bulldlng wlll be run In conduit. Raceways wlll be speciHed of the type suited for the 
applications and locations. Raceways Installed for future systems will Include pull wire. To the maximum 
extent practicai conduit will be Installed concealed in all areas except utility spaces. 

Conductors 
Conductors will be copper. Conductor #12 or smaller will be solld. Conductor #10 or larger wlll be stranded. 
All building wiring (line-voltage between loo-600 volts) will have type TMHN, or XHHW 75 ° C (167 ° F) 
Insulation and be rated at 600 volts unless some other type Is specifically required for a particular 
application. Power conductors will not be smaller than #U AWG. 

A separate Insulated groundins conductor will have sreen color or marklns Insulated and be sized and 
Installed per NEC requirements, in all secondary, distribution, feeder and branch circuit conduits. 

Branch Orcults for Receptacle and Ught/ng arcults 
lighting and convenience outlets wlQ be run on separate circuits. Dedicated circuits for loads greater than 
5096 of the circuit capacity wm be provided. 

Circuits for computers and electron le devices will be deslsned to have a dedicate neutral and the panels and 
transformers rated accardingly. 

Devices 
All duplex receptades will be 20 amp, 125 volt, three pole grounded type specification srade duplex 
receptades NEMA S-20R are acceptable unless type of equipment requires different conflsuratlon. Impact 
resistant plastic plates wlU be provided for boxes and devices. Ground fault Interrupt (GFIJ type duplex 
receptacles will be provided In locations as required by the NEC and provided with weatherproof device 
plate covers at exterior locations. At least one GFI receptacle will be provided in each restroom and janitor's 
closet. Arc·fault ciraJit Interrupter protection will be provided in accordance with NEC. 

Provide the minimum power outleu required by NEC but not less than a duplex outlet on each wall. In office 
and administration areas provide double-duplex receptacles at each location and near a data outlet 

UghtinB 
Exterior Ughtfng 
General 
All lighting shall comply with the recommendations of the Illumination En11neerins Society of Nortll America 
(IESNA). All exterior site and area llghtlng will be LED. 

interior Llght!ns 
General 
llluminatlon levels will be In accordance with the recommendations of the latest lllumlnatlns Englneerina 
Sodety (JES) Lighting Handbook. 

The llghtlng systems wlll be designed to provide comfortable visibility conditions having adequate intensities 
for the safe and effective accomplishment of the tasks to be performed. The finish and color of room 
surfaces will be coordinated with the lighting system design to reduce glare, Increase light utilization, and 
attain an acceptable brightness ratio recommended by lllumlnatins Englneertns Society (JES) Lighting 
Handbook. ll8ht sources and fixtures wlil be selected to provide the most efficient and economical system 
practicable. Lineal fluorescent and compact fluorescent lighting wlll be provided as the primary source of 
illumination. Lighting calculations will be based on the actual finish material reHectance or a maximum of 
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80'J6 for ceiling. 50% for the wall and 20% for floor whichever Is lower. light fixture schedules Including lamp 
type, vottaae. wattage, type of mounting. manufacturer name and catalo11 number will be provided. 

All conference rooms wlll lndude 5% dimming ballast. 

Refer to arthitectural reflected celling plans and catalog cuts for additional Information. 

Lighting Control 
Control switches for general room lighting will be located at room entrances and other locations for control 
of lighting fbrtures and systems. Typically, rooms with more than one door wUI have three or four-way 
switches as required. 

Emergency Ughting S>"Stem 
Emersency Ughtlng wlll be provided per NFPA 101. Emersency lighting will be designed as an integral part of 
the fadbty llghtlna system, and wHI be Incorporated as part of the system llghtlng fixture. As a minimum, 
emergency lighting wlll be provided for building corridors, stairs and common areas. 

Exit Slgm 
ult slgnage will conform to NFPA 101. Exit slans will be elass green edge light emitting diode (LED). 

Grounding 
Provide a building grounding electrode system conslstlna of a ground ring, metal undersround water pipe, 
bulldlna structural steel, conaete encased electrodes, and copper clad steel rod electrodes. A rlnB around of 
111/0 AWG bare copper buried within the buHdlng foundation Interconnecting to a 3-meter minimum length 
around rods and foundation every Interior/exterior comer 2 meters from the building. 

All nne voltage cirtult wiring wiU contain a separate bare or green Insulated grounding conductor. Conduit 
raceways wlll not be utilized as the only grounding method. A min #6 AWG copper wOI be provided from 
service equipment ground to main telecommunlcatlon doset per TIA/EIA 607 requirements. 

Other Requirements 
Medronlcol Connect/om 
Mechanical connections for mechanical equipment. See med!anical narrative. 
Provide option to provide power for flre pump as sized by mechanical engineer. 

Conference Rooms 
Conference rooms will Include wall flat screens with network connections, laptop Interface, video 
conferencing and power/telecom under the conference tables. 

Uehling In conference room will be dlmmable. 

Seismic ond Testing Requlrement3 
Design, cakulations. and testing of all seismic requirements for electrical and communications equipment 
shall be provided. All electrical equipment shall be tested In accordance with applicable specification for 
each type af equipment. Testina shall lndude any required factory testing, field testing. and operatinB 
testing. As a minimum, testing shall Include, transformers, wiring. switches, light fixtures, cirtuit breakers, 
contactors, and head bolt outlets. 
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Telecommunications (Voice and Data) 
Cat 6 horizontal Telecommunlcation cabllns system will be provided with all cables routed back to dedicated 
telecommunication room on each floor. 

Vertical Telecommunication system will indude 200 pair copper voice cable and 24 strand fiber optic riser. 

Distribution will be design In compliance with ANSl/EIA/TIA standards. The telecommunlcatlons system will 
be complete and lndude the telephone/data and cable system backboards, punch down blocks, and all 
associated raceways, cable tray, j-hooks, outlets and cabling. 

Equipment racks stlall be floor mounted 19 Inch wide. Provide minimum SO foot-candle llshtins level and 
minimum two dedicated 20-ampere 110 volt power branch cin:ults In the communications room. A wall· 
mounted telephone nearthe entry door of each main communications rooms will be provided. 

Cable tray will be used for Interior distribution of com systems. 

Provide 24 port, rack mounted fiber optic patch panel with coupll1111 plates and ST connector ports 
Distribution of fiber optic cables throughout the new bulldlns wUI be by others. 

Copper cable distribution shall be 4-palr 24 AWG, 100-ohm unshielded twisted pair (UTP) In 1 Inch conduit. 
All copper pairs and fiber optic strands shall be terminated and tested. Copper connectors wlll be EIA/TIA 
Cat 6 8-pln/8-posltlon Insulation dis placement terminations wired per TS68B. Fiber optic connectors wlD be 
EIA/TIA "SC" type 5685C. A minimum of two B·pin modular RJ4S type connectors will be provided in each 
outlet box. In finished arellS standard outlet boxes will be 4-11/16 x 4-11/16 double gang electrical box with 
the faceplate flush with the wall surface. In unfinished areas the outlets shall be surface mounted. 

One outlet In each main mechanical and electrical room of the buildings for officlal communications. 
Communications outlets will be provided In all private offices, platoon offices, conference rooms. Number 
of outlets will be per the requirements of the RFP In each area. 

cable TV (CATV) System 
Cable television connection will be provided to all buildlnss. Service wlU be coordinated with GO. Each 
office suite and conference rooms will indude outleu. 

RreAlarm 
The bulldlns will be equipped with an addressable fire alarm system with a fire alann panel and dialer panel 
A remote annunciator will be provided at the bulldlns entrance. 

Aczeu Control System 
Door access control system will be required for approximately 20 doors. System to be compatible with 
existing State of Alaska systems at other facilities. 

CCTV Security 
A CCTV system will be required with an assumed 20 cameras with recording DVR's fora 2 week period. 
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Exhibit A-
Lia Reflected Ceiling Plans 

Exhibit D 
Page 66 of 104 

002075



.. 

I ,... 
• I 

' ' I ! 
------'------~-----l....------'-

Exhibit D 
Page 67 of 104 

002076



Exhibit A-
LIO Structural Plans Narrative 
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Legislative lnfonnatloo 011ice (LIO) Building Renovation 

Stractural Narrative 

Existing Construction 

The existing legislative infonnation office building is a 7-story (6-slory + I-story basement} building 
located in downtown Anchorage, AK. No as-built or original constnlction drawings are available for this 
building. All the information below is based on data accumulated in the field end essumptions based on 
typical construetlon techniques. 

The existing gruvity·resisting system starts with concrete on merel deck floors, supported by steel bar· 
joists. The floor decks are typically I .S.inch metal deck with concrete topping between 3.S end 4.S 
inches thick fore total average thickness ofS.S.inches. The roof uses the same dedt and concrete as the 
floors. The typical floor end roof framing art: steel bar joists spanning in the nonh-south direction 
between girders. The joists ere 14 to 18-inches deep, spaced at 24-inches on-center, and span 20 to 27· 
feeL The glnless and columns supporting the steel bar joists are steel wide-flange moment frames 
oriented in the east-west direc1ion and are located in seven lines spaced over the length of the building. 
The girders are 24-inches deep (W24) end the colwnns are 14-inches wide (Wl4). 

The exterior walls an the east and west sides are 8-inch thick cast-in-piece concrete shear wells for the 
full height of the building. On the north side, the well consists ofa precast and glazing system. On the 
SOll1h wall, the exterior wall is a panelized exterior system similar to an exterior insulated fmishing 
system (EIFS). 

The basement floor is 12-feet below the first floor end is e concrete slab on grade that is 2-feet below rhe 
gtade of the parking garage on the wes1 side, end 3.S.feet below the basement of the Anchor Bar on the 
east side. Large grade beams run nonh-soulh elong the sides of the building supporting the II-inch 
concrete wells above end the columns elong Grids A&. C (east and west sides). 

At the southwest corner oflhe first floor, e concrete vault (used by the previous bank tenant) anchors the 

comer of the building. The first floor is 21-feet tall, while the other stories ere 12.75-feet tall. The roof 
has two penthouses on top; one toward the north end for the elevator; and one on the south side for the 
mechanical units. In addition, a cell-phone antenRB has recently been added on the roof between the 
penthouses. 

The existing lateral system is separated by direction. In the east-west direction, the lateral system is steel 
moment frames, with W 14 columns and W24 beams at each numbered grid. The connections between 
the beams end columns a.re referred to as "Pre-Northridge Welded Unreinforced Range, Welded Web" 
connections (Prt:-Northridge WUF·W}. These connections weld the top end bottom flange, as well as the 

web, of the beam to the column flBDge. These welds have exhibited low ductility behavior during past 
seismic events in California over the lest 20 years. These types of connections have now been prohibited 
by the building code without specialized de!ailing to make them more ductile. Ductile behavior is 
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important in buildings, because preventing collapse of buildings after an eanhquake is a function ofnot 
just the building's strength, but also its ductility. 

In the north-south direction, the lateral system is concrete shear walls on the east and west sides. When 
originally buill:, these walls were solid for their entire length. In a previou:s renovation, windows were cut 
in these walls to bring daylight into the building. No calculations ere available for the renovation, so it is 
unclear whether any strengthening measures were undertaken to verify or enhance the capacity of the 
pertorated shear walls. 

Proposed Reoov@rion 

The proposed renovation consists of removing the Anchor Bar from the east side of the building, 
removing the east and west concrete walls from the existing building, and removing the existing north 
elevator and stair core (along with the northern penthouse). When these items are removed, the east side 
addition will be In-filled with a new meeting and hearing space on the basement and first floors, and a six 
story elevator and stair core on the north end. 

During the demolition process, new shoring will be required along the northern edge of the Anchor Bar 
(along 4th Ave) and on the eastern side (adjacent to the existing building) to retain the basement and 

foundation excavation for the new building, which is expected to be IS to 16 feet deep. This shoring will 
likely consist of steel piling with lagging between piling and will be pennanenl 

Since the usage and loads in the eKisting building are not changing. the gravity load resisting system in 
the eKisting building is adequate for the new gravity loads and only needs to be modified where the north 
core stairs and elevator are being removed. The gravity system in the new ponion of the building will be 
tube-steel and wide-flange columns with wide-flange beams. The new floor and roof framing will be 
concrete on metal deck and supponed by wide-flange beams. The foundation of the 6-stcry tower portion 
will be a thick concrete mat foundation (approKimately 3-fi:et thick) and with the remainder of the new 
addition being founded on Isolated concrete footingg. 

The lateral-load resisting system in the eidsting building is being completely revised in this renovation. 
The moment frame connections in the east-west direction are inadequate tmder current codes, and the 
concrete walls in the north-south direction are being removed to allow for new curtain wall. To replace 
the latel"I system, new buckling restrained brac:ed frames (BRBF) will be added in both the existing and 
new ponions of the building. Since the entire system is being updated, the new and existing ponions of 
the building will be combined and no 9eismic joint will be used. BRBPs ere an advanced braced frame 
system that equalizes the braces capacity in both compression and tension, which creates a more balanced 
response to seismic forces and creates a significantly more ductile response. These braces will be welded 
and bolted to the eKisting and new steel frames in three bays in both the north-south and east-west 
directions. 
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Introduction 

EXHIBITC 

PROCUREMENT OFFICER'S FINDlNGS UNDER 
LEG IS LA TIVE PROCUREMENf PROCEDURE 040(d) 

The pwpose of this document is to provide a written detennination, in compliance with 

Alaska Legislative Procurement Procedure 040(d), setting forth in detail the procurement 

officer's determination supporting material modifications of the Legislature's Lease of the 

Anchorage Legislative Information Office dated April 6, 2004, recorded in Book 2004-

024411-0, Anchorage Recording District, Third Judicial District, State of Alaska, 

amended March 3, 2009, renewed for the final one-year term on May 20, 2013, which 

was previously competitively bid under RFP 391 and publicly issued on July 17, 2003, 

(hereinafter "Lease"). The current Lease will expire on May 31, 20 I 4. 

The material modifications to the Lease that are the subject of this written detennination 

were authorized by Legislative Council, and by mutual agreement with the Lessor. The 

material modifications to the Lease are amending the existing definition of "premises" 

within Section 1 of the Lease, titled "RENTAL PROPERTY AND RENTAL RATE," by 

adding the additional property commonly knoWn es 712 West Fourth Avenue, which~is 

immediately adjacent to tbe existing leased premises at 716 West Fourth Avenue, and 

amending other sections of the Lease as necessary to ailow for the renovation and retrofit 

of the expanded premises, including but not limited to, a transition to a triple net leasing 

structure and changes necessary to accommodate renovation of the premises as described 

in Exhibit$ A ~d B of the Lease. 
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Background 

A. l..egislative Council's Authorization to Materially Modify Lease 

On June 7, 2013, Legislative Council passed the following motions' rel.ated to the 

Legislature's Lease of the Anchorage Legislative Information Office dated April 6, 2004, 

recorded in Book 2004-02441 1-0, Anchorage Recording District, Third Judicial District, 

State of Alaska, amended March 3, 2009, renewed for the final one-year term on May 20, 

2013, and which will expire on May 31, 2014: 

MOTTON - AMEND PROCUREMENT PROCEDURE: I move that 

Legislative Council adopt proposed Amendment No. 12 to the Legislative 

Procurement Procedure 040 to provide the limited ability for the 

Legislative Affairs Agency, or a Legislative Committee, to materially 

modify an existing lease that was previously competitively procured. 

MOTION - AUTHORIZE MATERIAL AMENDMENTS TO LEASE: I 

move that Legislative Council authoriz.e the chairman to negotiate 

amendments to lease 2004-024411-0 by mufual agreement with the Lessor 

to remove the limitation of amending a lease that amounts to a material 

.1 In addition to the motions set out in the text ofthese findings, two additional related 
motions were also passed by Legislative Council on June 7, 2013: 

MOTION - LEASE EXTENSION: I move that Legislative Council 
authorize ttie chairman to negotiate all the terms .and conditions necessary 
to extend Lease 2004-024411-0 pursuant to AS 36.30.083(a). 

MOTION - ENGAGE AHFC (Alaska Housing Finance Corporation). AS 
LESSEE'S REPRESENTATIVE: I move that Legislative -Council 
authorize the chainnan to enter into a cOntract for paymeni not to exceed 
$50,000, for AHFC to act es the Lessee's reJitesentative in ne-gotiatirig ari 
extension to Lease 2004-02441l"O;·as amended to include 712 West 4th 
A venue, and to assist in managing the Lessor's oompliance witli tlie terms 
arid co11ditions of the Lessor's improvements, _as described in the lease 
extension. · · 
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modification in paragraph 42; and to include 712 West Fourth Avenue, 

. with other terms and conditions necessary to acco11Unodate renovations, 

not to exceed the estimated cost of a similarly sized, localed and 

apportioned newly constructed building as determined by the Alaska 

Housing Finance Corporation. 

B. Rcauirements ofA)aska l&gislatjve Procurement Proce<fure 040(d) 

l&gislative Procurement Procedure 040, as amended by Amendment No. 12 and 

authorized by l&gislative Council as set forth in the motion above, added subsection (d). 

which provides: 

(d) A lease that was procured competitively may be materially modified by 

amendment, and the material modification of the lease.does not require 

procurement of a new lease, if 

(1) the reasons for the modification are legitimate; 

(2) the reasons for the modification were unforeseen when the lease was 

entered into; 

(3) it is not practicable to competitively procure a new lease; 

(4) the modification is in the best interests of the agency or the 

committee; 

(5) ~e procurement officer mnkes e written determination that the items 

in paragraphs (I) - (4) exist, the determination details the reasons for concluding. 

why the items exist, and the determination is attached to the amended lease; and 
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(6) the use of this subsection is approved by the procurement officer and, 

in the case of an wneridment for the lease of a legislative committee, by a majority 

of the committee members. 

Procurement Officer's Detcnnination Under Legislative Procurement Procedure 040Cd) 

040Cd); Previously Competitively Bid Requirement 

As previously discussed, the Legislature's Lease of the Anchorage Legislative 

Information Office dated April 6, 2004, recorded in Book 2004-024411-0, Anchorage 

Recording District, Third Judicial District, State of Alaska, amended March 3, 2009, 

renewed for the final one-year term on May 20, 2013, was previously competitively bid 

under RFP 391, which was publicly issued on July 17, 2003. Accordingly, under 

Legislative Procurement Procedure 040(d), the Lease may be materially modified. 

040(d)(! ); Reasons for tbe Modification are Legitimate 

The decision to modify the Lease is consistent with the purpose of the present 

Lease, which is to provide office space for the Legislature. These amendments do not 

alter the essential identity or main purpose of the contract, and do not constirute a new 

undertaking, and therefore are a legitimate modification of the Lease. 

The property at 712 West Fourth Avenue is unique, since it is the only adjacent 

space to 716 West Fourth Avenue available to satisfy the Legislatwe's need for additional 

space, and meets the essential requirement of keeping all the present legislative offices in 

one. building. The addition of 712 West Fourth Avenue·a11ows the Legislature to extend 

its current t.ease as provided under AS 36.30.083(a). Given !be uniqueness of !be 

property, and the fact Iba~ no other bidder would be able to provide space adjacent to 716 

West; Fourth Avenue, it would be a wasie of private sector resources end legislative 

procurement re5ow-ees to competitively bid for the orily adjacent property. 

Exhibit D 
Page 88 of 104 

002097



Final 
Page5 

The expanded premise will be renovated lo meet the needs of the Lessee. In 

accordance with the expansion of the leased premises, the renovation, and the Lease 

Extension executed under AS 36.30.083(a), it is necessary to amend material terms of the 

Lease. Without the modifications, the Lease would not be functional to govern the 

premises. Given the uniqueness of the property and the ability of the Legislature to have 

input in the design and function of the renovated building, a competitively bid 

procurement would be impractical, inefficient, and ultimately, likely unsuccessful in 

providing premises as suited to the needs of the Legislature. 

Accordingly, modifying the Lease by adding 712 West Fourth Avenue to the 

"premises" and by amending other lease terms to accommodate the expanded premises 

and the Lease Extension under AS 36.30.083(e.) does not subvert the pwposes of 

competitive bidding, and is a legitimate exercise of the Legislature's procurement 

authority. 

Q40(d)(2); Reasons for Modification Unforeseen When Lease was Entered Into 

When the Lease was entered into for 716 West Fourth Avenue in 2004, it was 

unforeseen that the Legislature would need significant additional space, or that the 

infrastructure problems with the building would worsen, e.g., the exhausted service life of 

the HV AC system and the water system, and the elevator failing to handle the demands 

of staff and public use. 

Jn 2004, based on the Executive Director's Office's best essessment, there were 

approximately 54 legislative staff working in the building. Today, in 2013, there are 

approximately 72, which is an in~ during the te11-year. te!lll of the Lease of 

approximatel_y one-third. T!te result of this unforeseen increase in staffing demands on 

the space in the bWldiitg is that the staff for some legislators work in shared space. 

Shared space fails·to -meet standards for confidential meetings _with constituents, and 

olh~r in~a-offi.ee priva~y collce~, The sp~ has only w"orkcd·pecau5e of the patience 

and cooperation qf Arich~riige )egisl~tive stiff and legi.Slators. However, after the current 
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Lease term expires the limited space will no longer be acceptable. In addition to the staff 

of different legislators sharing space, three Anchorage area legislators are sharing space 

with their staff, which is also not acceptable. 

The Legislature requires office space beyond the needs of the Anchorage-area 

legislators and staff. Once the Le11Se is amended, the renovated facility wiU provide 

space for the Speaker of the House, and the Senate President, who are both out-of­

Anchorage legislators, and for rural legislators who require space for conducting work 

and attending legislative meetings in Anchorage. 

Further, the existing building is in need of substantial renovation end upgrade. 

The condition of the premises is no longer suitable for legislative use. Physical 

deficiencies include lack of potable water, limited restroom facilities, ineffective HV AC 

system, deteriorated and leaking plumbing, an unreliable and inadequate elevator, 

insecure and wisafe below-ground parking facilities, leaking windows, worn window 

coverings and caipeting, inadequate electrical service, unpleasant odors in the elevator, 

inefficient lighting, and haz.ardous materials used in the original conSll\lction of the 

building. All of these will be remediated in the renovation and upgrade. 

Had each of these factors been taken individually, fluctuating space demands may 

have been foreseen at some level. However, the pressure on space in the building from 

the multiple impacts discussed above was not foreseen when the Lease was entered into 

in 2004. 

040@(3): Not Practicable to Competitively Procure a New Lease 

The Anchorage LegislatiVelnformation Office h!IS been located in leased space at 

716 West f'.ourth Avenue for.approximately 20 years. Occupancy was initially under a 
' - . - - .-. - . 

10 year lease which terminated in 2003, that· was extended month-by-month through 

2004, when the tilirent lea.Se wa.S estilblished following ail RFP process. The Legislatl!re 
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is now in its 10th year under the current Lease, havingjust exercised the final of five one­

year renewal options allowed under the terms of the Lease. 

Over the past five years the Legislature has explored and requested proposals on 

numerous occasions seeking alternative space. None . of those efforts has resulted in a 

solution that was possible, practicable or acceptable. Given that the Lease has nearly 

expired, the Legislature recently provided notice to the public of a Request For 

Information ("RFI")2 from pllJties interested in providing legislative office space in 

Anchorage. Two parties provided responses detailing the space they had available. Both 

spaces were located in areas thal were not acceptable to Legislaiive Council for the needs 

of the Legislature. The available properties in the responses to the RFI failed to provide 

constituent access, access to other state and local centers of government, access to public 

transportation; and access to lodging and meeting spaces. In summary, based on the RFI 

responses, there are no facilities available for lease that are suitable for the Legislature's 

unique needs. 

Because of the limited interest shown in the RFI and the lack of suitable 

legislative space available for lease, Legislative Council reconsidered the existing leased 

space at 716 West Fourth Avenue, and made the determination that the existing building, 

if renovated and with the addition of a suitable amount of additional space, could 

continue to serve the Legislature and public. The only available property adjacent to 

716 West Fourth Avenue that would facilitate the needed renovations to 716 West Fourth 

Avenue, and provide additioruil space, is 712 West Fourth Avenue. 

In addition .to its efforts to formally i~entify pol.(:ntial lease spac~ through the 

issue ofanRFI, commerciiil real.estate broken; and others were consulted in an attempt to . - - .- - . . - , - . . . 

determine if lease space suitable to meet .the Legislature's needs' might be available. 

2 the complete RPI is available at 
http://aws.st!ifo.ak. u~OnlinePubi icNotices/NoticesNjew!aspx?id= I 6&321. 

-------~~-'---·-·-
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These inquiries delivered the same results as the RF!; there are no existing facilities 

available to meet the Legislature's needs, 

Based on the foregoing discussion and factors, inclusive of the leek of suitable 

remaining time for any additional procurement efforts, as Procurement Officer, I find that 

it would not be practicable to competitively bid a lease for Anchorage legislative office 

space because of: (I) limited interest demonstrated by the response to the RFI; (2) no 

available property suitable for legislative needs offered in response to the RFI; (3) the 

decision by Legislative Council to exercise its option under AS 36.30.083(e) and extend 

its lease of 71_6 West Fourth Avenue, subject to renovations by the Lessor and a cost 

saving of JO percent less than fair mBiket value; and (4) the uniqueness of the location of 

712 West Fourth Avenue to the Legislature's existing office space at 716 West Fourth 

Avenue. 

040 Cdl!4); The Modification is in th¢ Best Interests oftbe Agency or the 

Committee 

The existing le.ased space et 716 West Fourth Avenue, while at the end of the 

service life of the building systems, and despite chronic maintenance problems, has 

served the Legislature and constituent needs for approximately 20 yeBIS. The location on 

Fourth Avenue provides central access for legislators and constituents to meeting spaces, 

hotels, the courts, state and local government offices, public transportation, and other 

support facilities. The current lease includes perking, which is essential for public access 

to government by constituents, legislators, and staff. 

Based 011. all fe_~ors consider¢ abOve, tlie Legislative Council made the decision 

to exercise'its option under AS; 36J0,083(a) to enter into negotiations wilh.the Lessor, to 

extend the Leas~ subject to the building being-suitably improved with a modest addition 

of spaa;, and subject to the requirements in A~ 3{!.30.h83(a) ttuit the co.st to the 

Legislature ~:eat!~ 10,pe"?eJ1t belqw ~eniarketrental. va)ueofthe n<alproperty at the 

tii~e of the ~Xti:nsion. The decis.ion tO a.qi.end the Lease as provided by Alaska 
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Legislative Procurement Procedure 040(d), is in Legislative Council's best interest, since 

it will facilitate the extension of the Lease .with the necessary improvements and with 

additional needed space, at a cost-savings to the Legislature, as provided by 

AS 36.30.083(a). 

Lastly, in addition to the detennination herein, as Chainnan of Legislative 

Council and Procurement Officer, I have provided written notice lo legislative leadership 

of the successful conclusion of negotiations and the intent to extend and amend the lease 

as provided herein. 

?.1~.11 
Date 
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Alaska State Legislature 
Legislative Affairs Agency 
Office of the Executive Director 
Terry MU/er Legislative Offke BuUding, Room 211 
Mailing Address: Stale Capito~ Rm. J Juneau, Alaska 99801-1182 Phone (907) 465-J800 Ftn (907) 465-J2J4 

September 19, 2013 

Senator Anna Fairclough, Chair 
Representative Mike Hawker, Vice-Chair 
Legislative Budget & Audit Committee 
State Capitol 
Juneau, A]( 99801-1182 

RE: AS 36.30.083(b) Lease Reporting Requirement 

Dear Senator Fairclough and Representative Hawker: 

In accordance with the requirements of AS 36.30.083(b), the Legislative Affairs Agency 
would like to report to the Legislative Budget and Audit Committee that the Agency will 
be entering into a 10-year real property lease extension of the Anchorage Legislative 
Offices and Anchorage Legislative Information Office at 7l6 West 4th Avenue effective 
June I, 2014, during the end of fiscal year 2014. 

The lease will also be amended to accommodate an expansion and renovation of the 
premises. As required by AS 36.30.083(a), the market rental value of the renovated 
premises, including the parking garage, was appraised by real estate appraiser Tim Lowe, 
MAI, CRE, FRICS, ofWaro112.0fand Associates, Inc. on September 18, 2013, and 
reviewed by the Alaska Housing Finance Corporation, to establish that the rent due unde: 
the lease is JO percent below the market rental value of the real property. Mr. Lowe has 
assessed the rental value of the property, as of the effective date of the lease extension on 
June 1, 2014, at $325,667 a month or $3,908,000 annually. The annual rental payment 
will be $281,638 a month or $3,379,656 annually, exceeding the 10 percent reduction in 
market rental value required by AS 36.30.083(a). Our annual savings will be $528,344. 

Sincerely, 

f {J)MJJi;Jjdhu)_ 
Pamela A. V ami 
Executive Director 

cc: Tina Strong, Contracting Officer, LAA 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Manager: 

Mart E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3662212 
Business License No.: 423483 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 
Mart E. Pfeffer Alaska Trust UTAD 12128107 

Alana Williams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

POlNJ;M~ q{1q/1? 
Pamela A. Verni Date 
Executive Director 
Legislative Affairs Agency 

Page20ol22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member: 

Robert B. Acree 
Member 

Date 

APPROVED AS TO FORM: 

legal Counsel Date 
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STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) SS. 

) 

THIS JS TO CERTIFY that .on this __ day of 2013, before me the undersigned Notary 
Public In and for the State of Alaslta, duly commissioned and sworn a& such, personally appeared, MARK 
E. PFEFFER. known to me and to me known to be the Individual named In end who executed ttle above 
and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to me that 
they tied full power and authority to. and did execute the above and foregoing Lease on behalf of and as the 
free and voluntary act and deed of said organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the day, 
month and year first above written. 

STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
)gs. 
) 

Notary Pubfic in and for Alaska 
My commlS&lon expires: _____ _ 

THIS JS TO CERTIFY that on this __ day of , 2013, before me the undersigned Notary 
Pubtlc In and for the State of Alaska, duly commissioned and sworn as sucn, personally appeared, 
ROBERT B. ACREE. known to me and to me known to be the Individual named In and who exBcuted the 
above and foregoing Lease on betlalf of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to 
me that ne had full power and authority to, end did execute the above and foregoing Lease on behalf of and 
as the free and voluntary ad and deed of said organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF. I have nereunto sat my nand and affixed my notarial seal the day, 
month and year first above written. 

STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) as. 
) 

Notary Public In and for Alaska 
My commission expires: ------

THIS IS TO CERTIFY that on this --day of 2013, before me tne undersigned Notary 
Public In and for the State of Alaska, duly commissioned and sworn as such, personaDy appeared, ALANA 
WILLIAMS, known to me end to me known to be the individual named In and who executed tne above and 
foregoing Lease on betlalf of MARKE. PFEFFER ALASKA TRUST UTAD 12128/07, and who 
acknowledged to me tnat she nad full power and authority to, and did execute the above and foregoing 
Lease on behalf of and as the free and voluntary act and deed of said organization, for tne uses and 
purposes tnareln mentioned. 

IN WITNESS WHEREOF. I have nereunto set my hand and affixed my notarial seal tne day, 
month and year first above written. 

Notary Pubfic In and for Alaska 
My commission expires:------

Page 21 of22 
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STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the day of 2013, before me, the undersigned 
Notary Public in and for Alaska, duly commissioned and sworn as such, personally appeared 
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the individual named 
in and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Lease as 
the free and voluntary act and deed of his principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

Notary Public in and for Alaska 
My commission expires: ______ _ 

STATE OF fat1.~.5~v-..v', 
(},~or Ja.d..toh. 

) 
) SS. 
) 

THIS IS TO CERTIFY th'!\ o~ the f q day ofM ... w. 2013, before me, the undersigned 
Notary Public In and for "U"J)u.-,duly commissioned and sworn as such, personally appeared 
PAMELA A. VARNI, known to me and to me known to be the individual named in and who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 

/He-s I<.<>. LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the 
foregoing instrument as the free and voluntary act and deed of her principal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. _Ji.·~ 1 ~ c _ -·-llQ- . C..L~ -,;-.... Pllllllc-....,... . 

STATE OF MIS8CUAI Notary PubUcn and for 1.V Ol-i- ,... i 
Mr~~11.ao•a Mycommlsslonexpires: Oi-IX-1 b 

Cornmi&oian • 12505888 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording retum to: 
Tina Strong, Supply Officer 
Legislative Affairs Agency 
State Capitol, RM 3 
Juneau, AK 99801-1182 
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IN WITNESS WHEREOF, the Lessor and Lessee have eXecuted this Lease on the day. month, 
and year indicated below. 

LESSOR; 
716 WEST FOURTH AVENUE, LLC 

By its Manager. 

Mark E. Pfeffer Date 
Manager 
Tax Identification No.: 46-3682212 
Business License No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Mark E. Phtffer Alaska Trust UTAD 12128/07 

Alana Williams 
Its: Trustee 

LESSEE: 

Date 

STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
Legislative Affairs Agency 

Date 

LESSOR: 
716 WEST FOURTH AVENUE, LLC \ 

By its Member: 

Robert B. Acree 
Member 

Legal counsel 

Date 

Date 
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IN WITNESS WHEREOF, the Lessor and Lessee have executed this Lease on the day, month. 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 
Mark E. pfeffer Alaska Trust UTAD 12128/07 

QJ kYrJ ~ ·c:f;As 
Alana Williams Date 
Its: Trustee 

LESSEE: 
STATE OF ALASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurement Officer 

CERTIFYING AUTHORITY 

Pamela A. Vami 
Executive Director 
Legislative Affairs Agency 

Date 

Page 20af22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By Its Member. 

Robert B. Acree 
Member 

Date 

APPROVED AS TO FORM: 

Legal Counsel Date 
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STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
)ss. 
) 

THIS IS TO CERTIFY that on this JJ!.!:._ day ofS~ ... ~ 2013, before me the undersigned Notary 
Public in and for the State cf Alaska, duly commiss~orn as such, personally appeared, MARK 
E. PFEFFER, known to me and to me known to be the Individual named in and who executed the above 
and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and ..mo acknowledged to me that 
they had full power and authority to, and did execute the above and foregoing Lease on behalf of and es the 
free and voluntary act and deed of said organization, for the uses and purposes therein mentioned. 

lie in and for Alaska/ /, 
ission expires: /2 Cf J ? 

' I 

THIS IS TO CERTIFY that on this __ day of 2013, before me the undersigned Notary 
Public in and for the State cf Alaska, duly commissioned and sworn as such, personaDy appeared, 
ROBERT B. ACREE, known to me and to me known to be the individual named in and who executed the 
above end foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, and who acknowledged to 
me that he had full power and authority to, and did execute the above and foregoing Lease on behalf of and 
as the free and voluntary act and deed of said organization, for the uses and purposes therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the day, 
month and year first above written. 

Notary Public in and for Alaska 
My commission expires:------

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY tha1 on this /C/11'- day of S~. 2013, before me the undersigned Notary 
Public in and for the State of Alaska, duly commiss'118d811d sworn as such, personally appeared, ALANA 
WILLIAMS, known to me end to me known to be the individual named in and who executed the above and 
foregoing Lease on behalf of MARKE. PFEFFER ALASKA TRUST UTAD 12128/07, and who 
acknowledged to me that she had full power and authority to, and did execute !he above and foregoing 
Lease on behalf cf and as the free and voluntary act and deed of said organization, for the uses and 
purposes therein mentioned. 

month and year first above 
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STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on the day of • 2013, before me, the undersigned 
Notary Public In and for Alaska, duly commissioned and sworn as such, personally appeared 
REPRESENTATIVE MIKE HAWKER, known to me and to me known to be the individual named 
in and who executed the above and foregoing Lease as the CHAIR OF THE ALASKA 
LEGISLATIVE COUNCIL, and he acknowledged to me that he executed the foregoing Lease as 
the free and voluntary act and deed of his principal for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year frrst above written. 

Notary Public in and for Alaska 
My commission expires: ______ _ 

STATE OF ALASKA ) 
} SS. 

FIRST JUDICIAL DISTRICT } 

TI-ilS IS TO CERTIFY that on the day of . 2013, before me, the undersigned 
Notary Public in and for Alaska, duly commissioned and sworn as such, personally appeared 
PAMELA A. VARN!, known to me and to me known to be the individual named In and who 
executed the above and foregoing Lease as the EXECUTIVE DIRECTOR of the STATE OF 
ALASKA LEGISLATIVE AFFAIRS AGENCY, and she acknowledged to me that she executed the 
foregoing instrument as the free and voluntary act and deed of her principal for the uses and 
purposes therein set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal the 
day, month and year first above written. 

Notary Public in and for Alaska 
My commission expires: _____ _ 

FOR RECORDING DISTRICT OFFICE USE ONLY: 
No Charge - State Business 

After recording return to: 
Tina Strong, Supply Officer 
Legislative Affairs Agency 
State Capitol, RM 3 
Juneau, AK 99801-1182 
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ASHBURN &MASONP.c. 

LAWY!P.S 

CA.NI Ctt011Y • MATTHEW T. F1NOLlT • P1raA MATTttl'W1 • OoN,.L.D W. 11cCLtNTOCK Ill 
JACO& A. SOMNl&ORN • THOMAS V. WANO • REIECCA A. WINDT 

Of COUNllL MARI. E. AsHIURN • jUUAN L. t1MON Ill • A. WJU.IAM SAUN: 

September 23, 2013 

Via Hand Delivery: 

Michael Buller 
Alaska Housing Finance Corporation 
4300 Boniface Parkway 
Anchorage, Alaska 99504 

Re: the Extension of Lease and Lease Amendment No. 3 between 716 W. 
Fourth Avenue, LLC and the Legislative Affairs Office. 
Our File No.: 10708.050 

Dear Mr. Buller: 

Please find enclosed the original signature of Robert Acree on the Extension of 
Lease and Lease Amendment No. 3 between 716 W. Fourth Avenue, LLC and the 
Legislative Affairs Office. 

Please contact our office should you have any questions. 

Very truly yours, 

ASHBURN & MASON, P.C. 

Donald W. McCiintock 
Enc. 

{1070U50-00152370;l I 
1227 Win 9rH AvrNur. Sum 200, ANCHo ... c•. AK 99501 • T1L 907.276.0l I • Fu 907.277.82l5 
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51. AGftEEMENT IN ijS ENTIRETY: 

The Lease represents the entire understanding between the parties. No prior oral or 
written understandings shall have any fon:e or effect with respect to any matter covered in 
the Lease or in interpreting the Lease. The Lease shall only be modffied or amended In 
writing. 

IN WITNESS WHEREOF, the Lessor and lessee have executed this Lease on the day, month, 
and year indicated below. 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Manager: 

Mar1t E. Pfeffer Date 
Manager 
Tax ldentlfleatlon No.: 46-3682212 
Business license No.: 423463 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

By its Member: 

Mark E. Pfeffer Alaska Trust UT AD 12/l8/07 

Alana Williams date 
Its: Trustee 

LESSEE: 
STATE OF AJ.ASKA 
LEGISLATIVE AFFAIRS AGENCY 

Representative Mike Hawker Date 
Chair; Alaska Legislative Council 
Procurament Officer 

Paae20al22 

LESSOR: 
716 WEST FOURTH AVENUE, LLC 

Robert B. Acree 
Member 

Exhibit D 
Page 103of104 

002112



CERTIFYING AUTHORITY 

Pamela A. Varnl 
Executive Director 
Legislative Affairs Agency 

Date 

STATE OF ALASKA ) 
) &S. 

THIRD JUDICIAL DISTRICT ) 

APPROVED AS TO FORM: 

Legal Counsel Date 

THIS IS TO CERTIFY thet on this day of 2013, before me the undersigned 
Notary PubHc in and for the State of Ala11ka, duly commissioned and swom as such, persoriany 
appeared, MARK E. PFEFFER, known to me and to me known to be the individual named in and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that they had fuU power and authortty to, and dld execute the 
above and foregoing Lease on behalf of and as the free and voluntary act and deed of said 
organization, for the uses and purposeti"therein mentioned. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written. · 

Notary Public in and for Alaska 
My commission expires:. _____ _ 

fl. I. hNllJ-t" 
STATE OF.~ ) 

) SS. 

\ 17fl' ~IA~~STRicf l 

r~ 'dTHIS rs TO C~TIFYthat on this IP/ day of Stp/:oHdbv: 2013, before me the undersigned 
Notary Public in and for the State of Alaska, duly commissioned and swam as such, personally 
appeared, ROBERT B. ACREE. known to me and to me known to be the individual named in and 
who executed the above and foregoing Lease on behalf of 716 WEST FOURTH AVENUE, LLC, 
and who acknowledged to me that he had full pcwer and authority to, and did execute the above 
and foregoing Lease on behatf of and as the free end voluntary act and deed of said 
organization, for the uses and purposes therein mentioned. 

.. . 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal 
the day, month and year first above written . 

. Jt ----
Notary Pubric in and for Alask~ J 
My commission expires: Ill/ q Jt./ 

r I 

Paga 21 0122 

Exhibit D 
Page 104of104 

002113



EXHIBITD 

Alaska State Legislature 
Legislative Affairs Agency 
Office of the ExecUlille Director 
Tury MIUer Leglsllltlve Offle~ B11Udlng, Room 211 
Malling Addreu: Slate Capitol Rm. J Juneau, Ala.sk4 99801./182 l'hoM (907) 46S-J800 Ftn (907) 465-12 34 

September 19, 2013 

Senator Anna Fairclough, Chair 
Representative Mike Hawker, Vice-Chair 
Legislative Budget & Audit Committee 
State Capitol 
Juneau.~ 99801-1182 

RE: AS 36.30.083(b) Lease Reporting Requirement 

Dear Senator Fairclough and Representative Hawker: 
---- ---- - -· ·---·-

In accordance with the requirements of AS 36.30.083(b), the Legislative Affairs Agency 
would like to report to the Legislative Budget and Audit Committee that the Agency will 
be entering into a 10-year real property lease extension of the Anchorage Legislative 
Offices and Anchorage Legislative lnfonnation Office at 716 West 4th Avenue effective 
June I, 2014, during the end of fiscal year 2014. 

The lease will also be amended to accommodate an expansion and renovation of the 
premises. As required by AS 36.30.083(a), the marlcet rental value of the renovated 
premises, including the parking garage, was appraised by real estate appraiser Tim Lowe, 
MAI, CRE, FRICS, ofWaronzofand Associates, Inc. on September 18, 2013, and 
reviewed by the Alaska Housing Finance Corporation, to establish that the rent due unde: 
the lease is JO percent below the market rental value of the real property. Mr. Lowe has 
assessed the rental value of the property, as of the effective date of the lease extension on 
June I, 2014, at $325,667 a month or $3,908,000 annually. The annual rental payment 
will be $281,638 a month or $3,379,656 annually, exceeding the I 0 percent reduction in 
market rental value required by AS 36.30.083(a). Our annual savings will be $528,344. 

Sincerely, 

f~~ 
Pamela A. V ami 
Executive Director 

cc: Tina Strong, Contracting Officer, LAA 
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ALASKA LEGISLATIVE PROCUREMENT PROCEDURES 
(revised 11121/13) 

* Section I. The Administrative Services Policy and Procedures Manual is amended by adding 
new sections to read: 

Sec. 010. PURPOSE. 
The purpose of these procurement procedures is to adopt competitive procurement principles 
applicable to the Legislature that ensure the fair and equitable treatment of all persons who deal 
with the procurement system of the Legislature. 

Sec. 020. APPLICATION. 
(a) These procedures apply to all contracts entered into after December 31, 1987, for services, 
professional services, supplies, or construction to be provided to a legislative agency or 
legislative committee except: 

(I) employment contracts; 

(2) contracts that do not exceed $35,000 each year; 

·-· (3) contracts for _utilities;_ in this. paragraph, "utilities'.'.... includes .water, heat, sewer, 
telephone services and garbage; 

(4) contracts with a state agency, including a department, the University of Alaska, and 
a public corporation; 

(5) contracts to purchase memberships in professional and legislative organizations; 

(6) contracts to handle an emergency situation, including a situation that arises because 
of fire, flood, equipment failure, or other compelling reason; to qualify for this 
exemption, the procurement officer shall make a written determination that there is 
an emergency, and the determination must recite the facts on which the 
determination is based; 

(7) contracts for the purchase of maintenance services for equipment, software, or both; 

(8) contracts for hospitality or government protocol; and 

(9) contracts for artifacts or aJt. 

(b) Only section I SO(b) of these procedures applies to contracts with a municipality in the state. 

Sec. 030. NOTICE OF SOLICITATIONS. 
(a) A solicitation to procure services, professional services, supplies, or construction under a 
contract must be extended to a sufficient number of firms or persons to insure that public interest 
in competition is adequately served. Bids or proposals from at least six firms or persons listed on 
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the appropriate contractor list maintained by the Department of Administration and the 
Department of Transportation and Public Facilities shall be solicited for contracts equal to or 
greater than $I 00,000. Bids or proposals from at least three firms or persons listed on the 
appropriate contractor list maintained by the Department of Administration and the Department 
of Transportation and Public :Fucilities shall be solicited for contracts of less than $100,000. 
Lists of contractors maintained by the Department of Administration and the Department of 
Transportation and Public Facilities shall be used in soliciting bids or proposals under this 
section. 

(b) Advertising in a medium that will reasonably bring the invitation or proposal to the attention 
of persons able to provide the required services, professional services, supplies, or construction 
may be substituted for direct solicitation or used jointly with direct solicitation of bids or 
proposals. 

(c) The procurement officer shall give notice of the solicitation at least 21 days before the date 
for the opening of bids or proposals unless the officer makes a determination in writing that a 
shorter notice period is necessary for a particular solicitation. 

(d) I fan insufficient number of firms or persons have the expertise required to enable an agency 
to solicit the number of bids or proposals required under (a) of this section, the agency shall 

. solicit bids or proposals-·-----------_ ________ _ _ _ ___________________ _ 

(I) from each person or firm listed on the appropriate contractor list that appears to 
possess the required expertise; 

(2) from any person or firm with the required expertise of which the contracting agency 
or committee may be aware. 

(e) A legislator or the procurement officer for a legislative committee may request the 
Legislative Affairs Agency to carry out the solicitation responsibilities under this section. 

Sec. 033. LIMITED COMPETITION PROCUREMENTS. 
(n) A procurement may be made without using competitive sealed bidding or competitive sealed 
proposals if the procurement is 

(I) for supplies and does not exceed $I 00,000; this paragraph includes n space lease that 
does not exceed 

(A) $100,000, even if the lease exceeds 7,000 square feet; or 

(B) 7,000 square feet, even ifthe lease exceeds $100,000; 

(2) for services and does not exceed $I 00,000; or 

(3) for construction and does not exceed $200,000. 
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(b) A procurement made under this section shall be made by contacting at least three firms or 
persons for written bids or proposals and is not subject to the ·solicitation requirements of sec. 
030 or the preference requirements of secs. 142 or 145. 

Sec. 035. PRACTICAL COMPETITION PROCUREMENT. 
A construction contract that does not exceed $100,000, or a contract for supplies, services, or 
professional services may be awarded without using competitive sealed bidding or competitive 
sealed proposnls, if the procurement officer determines in writing thnt a situation exists that 
makes competitive sealed bidding or competitive sealed proposals impractical or contrary to the 
public interest. Procurements made under this section shall be made with competition that is 
practical under the circumstances and without complying with the solicitation requirements of 
sec. 030 or the preference requirements of secs. 142 or 145. 

Sec. 040. EXEMPTIONS. 
(a) A contract is exempt from the solicitation requirements of sec. 030 and from sec. 145, if 

(I) the procurement officer determines in writing that 

(A) it is not practicable to award a contract by competitive sealed bidding, 
competitive sealed proposals, or other competitive method; and 

(B) award of the contract under this paragraph is in the agency's or committee's 
best interest; 

(2) the contract is with a contractor that the Department of Administration has selected 
by competitive bidding to provide to state agencies the service, product, leased 
space, or construction that is the subject of the contract; or 

(3) the contract is for legal services. 

(b) An exemption in (a)(l) of this section applies only if ii is approved by the procurement 
officer, and in the case of a contract for a legislative committee, by a majority of the committee 
members. A written jusli ficalion that detai Is the reasons for the exemption in (a)( I) of this 
section shall be attached to the contract and filed under sec. 200 of these procedures as a public 
record. A contract proposed for award under the exemption in (a)( I) of this section is not valid 
unless the required approval is received. 

(c) Sections 142, 147, and 210 of these procedures do not apply to a contract that is exempt 
under (a)(2) of this section. 

(d) A lease that was procured competitively may be materially modified by amendment, ond the 
material modification of the lease does not require procurement of a new lease, if 

(I) the reasons· for the modification arc legitimate; 

(2) the reasons for the modification were unforeseen when the lease was entered into; 
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(3) ii is not practicable lo compelitively procure a new lease; 

(4) the modification is in 1he best inlerests of1he agency or the committee; 

(5) Lhe procurement officer makes a written detennination Lhat the items in paragraphs 
(I) - (4) exist, the determination delails the reasons for concluding why the items 
exist, and the delennination is attached to the amended lease; and 

(6) the use of this subsection is approved by the procurement officer and, in the case or 
an amendment for the lease of a legislative committee, by a majority of the 
committee members. 

Sec. 045. SMALL PROCUREMENTS. 
(a) Professional services contracts that do not exceed $I 00,000 may be made as small 
procurements under this seclion. Procurements mode under this section are not subjecl to sec. 
145 or to the solicitation requirements set forth in sec. 030 of these procedures. Small 
procurements arc subject to the provisions of sec. 147 of these procedures. A small procurement 
that is made by a solicitation of bids is subject to the Alaska bidder preference set out in sec. 
l 45(c) of these procedures. 

(b) A contract awarded as a small procurement under this section may be amended so that the 
contract amount exceeds the amounts set out in (a) of this section, without complying with the 
solicitation requirements set forth in sec. 030 of these procedures. However, a contract may not 
be artificially divided to avoid the solicitation requirements set forth in sec. 030 of these 
procedures. 

Sec. 050. ONLY ONE BID OR PROPOSAL RECEIVED. 
(a) If only one responsive bid is received in response to an invitation for bids, including multi­
step bidding, an award may be made to the single bidder if the procurement orficer finds that the 
price submitted is fair and reasonable, and that either other prospective bidders had reasonable 
opportunity to respond, or there is not adequate lime for resolicitation. Otherwise the bid may be 
rejected and: 

(I) new bids or offers may be solicited; 

(2) the proposed procurement may be cancelled; or 

(3) if the procurement officer detennines in writing 1hat the need for the supply or 
service continues, but that the price of the one bid is not fair and reasonable and 
there is not time for resolicitation or resolicitntion would likely be futile, the 
procurement may then be conducted under sec. 040 of these procedures. 

(b) Ir only one proposal is received in response to a request for proposals, the procurement 
officer may, as the officer deems appropriate, make on award, cancel the procurement, or if time 
permits, resolicit for the purpose-of obtaining competitive sealed proposals. 
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Sec. 070. BID AND PERFORMANCE BONDS FOR SUPPLY CONTRACTS OR SERVICE 
CONTRACTS. 
In addition to any other bond required by law, bid and performance bonds or other security may 
be required for supply contracts or service contracts as the procurement officer deems advisable 
to protect the interest of the agency. These requirements shall be set forth in the solicitation. Bid 
or performance bonds may not be used as n substitute for a determination of bidder or offeror 
responsibility. 

Sec. 080. CONDITIONING BIDS OR PROPOSALS UPON OTHER AWARDS NOT 
ACCEPT ABLE. 
A bid or proposal that is conditioned upon receiving award of both the particular contract being 
solicited and another legislative contract is nonresponsive and not acceptable. 

Sec. 090. DETERMINATION OF TERMS AND CONDITIONS. 
The procurement officer is authorized to determine the provisions, terms and conditions of 
solicitations and contracts, provided the provisions, terms and conditions arc not contrary to 
statutory or other requirements governing the procurement. 

Sec. 095. HUMAN TRAFFICKING. 
(a)-A procurement may not be made from-a person that has headquarters in a country-listed in ____ _ 
Tier 3 of the most recent Trafficking in Persons Report published by the United States Secretary 
of State under 22 U.S.C. 7107(b)(J)(C). 

(b) The procurement officer may set restrictions on procurement from a person that conducts 
business in but does not have headquarters in a country listed in Tier 3 of the most recent 
Trafficking in Persons Report published by the United States Secretary of State under 22 U.S.C. 
7107(b)(l)(C). 

Sec. 100. UNSOLICITED OFFERS. 
(a} An unsolicited offer is an offer other than one submitted in response to a solicitation. 

(b) The procurement officer shall consider an unsolicited offer as provided in this section. To be 
considered for evaluation an unsolicited offer: 

(I) must be in writing; 

(2) must be sufficiently detailed to allow a judgment to be made concerning the 
potential utility of the offer to the agency; 

(3) must be unique or innovative; 

(4) must demonstrate that the proprietary character of the offering warrants 
consideration of the use ofa noncompetitive procurement.; and 

(5) may be subject to testing under terms and conditions specified by the agency._ 
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I (c) The unsolicited offer must be evaluated to determine its use to the agency and whether it 
would be to the agency's advantage to enter into a contract based on the offer. 

(d) A written request for confidentiality of technical data and trade secrets contained in an 
unsolicited offer that is made in writing shall be honored. If an award is made, confidentiality of 
dat:i shall be agreed upon by the parties and governed by the provisions of the contract. 
Confidential data not contained in the contract are not open to public inspection under sec. 200 
of these procedures. If agreement cannot be reached on confidentiality, the agency may reject 
the unsolicited offer. 

Sec. 110. POLICY FOR CANCELLATION OF SOLICITATIONS. 
Solicitations should only be issued when there is n valid procurement need unless the solicitation 
states that it is for informational purposes only. The solicitation must give the status of funding 
for the procurement. Preparing and distributing a solicitation requires the expenditure of state 
time and Funds. Businesses also incur expense in examining and responding to solicitations. 
Therefore, although issuance of n solicitation does not compel award of a contract, n solicitation 
may be cancelled only when there are cogent and compelling reasons to believe that the can­
cellation oFthe solicitation is in the agency's best interest. 

-- Sec .. 120.-- CANCELLATION.OF_ SOLICITATION:_ REJECTION _Or>_ .ALL_BIDS _OR __ 
PROPOSALS. 
(a) A solicitation issued by nn agency must state that the solicitation may be cancelled as 
provided in this section. 

(b) Before opening, a solicitation may be cancelled in whole or in part when the procurement 
officer determines in writing that cancellation is in the agency's best interest. Reasons for 
cancellation include: 

(I) the agency no longer requires the supplies, services, or construction; 

(2) the agency no longer cnn reasonably expect to Fund the procurement; or 

(3) proposed amendments to the solicitation would be of such magnitude that a new 
solicitation is desirable. 

(c) When a solicit:ition is cancelled before opening, notice of cancellation shall be sent to all 
businesses solicited. The notice oFcancellation must: 

(I) identify the solicitation; 

(2) briefly explain the reason for cancellation; and 

(3) where appropriate, explain that an opportunity will be given to compete on any 
rcsolicitation or any future procurements of similar supplies, services, professional 
services, or construction. 
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(d) Alier opening but before award, all bids or proposals may be rejected in whole or in part 
when the procurement officer determines in writing that rejection is in the agency's best interest. 
Reasons for rejection include: 

(I) the supplies, services, professional services, or construction being procured are no 
longer required; 

(2) ambiguous or otherwise inadequate specifications were part of the solicitation; 

(3) the solicitation did not provide for consideration of all factors of significance to the 
agency; 

(4) prices exceed available funds and it would not be appropriate to adjust quantities to 
come within available funds; 

(5) all otherwise acceptable bids or proposals received are at clearly unreasonable 
prices; or 

(6) there is reason to believe that the bids or proposals may not have been independently 
· - arrived al in open competition, may· have been· collusive, or- may have· been· 

submitted in bad faith. 

(e) A notice of rejection that includes the information required under (c) of this section shall be 
sent to all businesses that submitted bids or proposals. 

(I) In this section, "opening" means the dale set for opening of bids, receipt of unpriced technical 
offers in multi-step sealed bidding, or receipt of proposals in competitive sealed proposuls. 

(g) The reasons for concellution or rejection shall be made a part of the procurement tile and 
shall be available for public inspection. 

Sec. 125. BID OR PROPOSAL PREPARATION COSTS. 
If for any reason a contract is not awarded aRer a solicitation, an agency of the legislature may 
not be held liable for bid or proposal preparation costs. 

Sec. 130. REJECTION OF INDIVIDUAL BIDS OR PROPOSALS. 
(a) A solicitation issued by an agency shall provide that a bid or proposal may be rejected in 
whole or in pa1t when in the best interest of the agency as provided in this section. 

(b) Reasons for rejecting a bid submitted in competitive sealed bidding or in the second phase of 
multi-step scaled bidding include: 

(I) the business that submitted the bid is nonresponsible as determined under sec. 210 of 
· these procedures; 
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(2) the bid is not responsive, that is, it does not conform in all material respect~ to the 
invitation for bids; 

(3) the supply, service, professional service, or construction, item offered in the bid is 
unacceptable by reason of its failure to meet the requirements of the specifications or 
permissible alternates or other acceptability criteria set forth in the invitation for 
bids. 

(c) ln lhis section, "proposal" means en offer submitted in response to a solicitation other thnn a 
bid. Unless the solicitation states otherwise, proposals need not 'be unconditionally accepted 
without alteration or correction, and the stated requirement in the solicitation may be revised or 
clarified after proposals are submitted. This nexibility must be considered in determining 
whether reasons exist for rejecting all or part of a proposal. Reasons for rejecting proposals 
include: 

(I) the business thnl submitted the proposal is nonresponsible as detennined under sec. 
210 of these procedures; 

(2) the proposal ultimately fails lo meet Lhe announced requirements of the agency in a 
material respect; or 

(3) the proposed price is clearly unreasonable. 

(d) Upon request, unsuccessful bidders or offerers shall be advised of 1he reasons for the 
rejection. 

Sec. 140. ALL-OR-NONE BIDS OR PROPOSALS. 
Unless a solicitation permits a bid or proposal to limit acceptance to the entire bid or proposal 
offering, a bid or proposal so limited is nonresponsivc. If the solicitation permits such n 
limitation, the agency may not reject part of the bid or proposal and award on the remainder. 

Sec. 142. ALASKA PRODUCT PREFERENCE. 
In a contract involving the purchase of supplies, including a construction contract, only products 
manufactured, produced, or harvested in the state may be purchased if the supplies are 
competitively priced, available, and of like quality compared with products manufactured, 
produced, or harvested outside the state. 

Sec. 145. CONTRACT AWARD. 
(a) Except as provided in (c) of this section, the procurement officer shall award a contract based 
on a solicitation of bids with reasonable promptness to the lowest responsible and responsive 
bidder whose bid conforms in all material respects to the requirements and criteria set out in the 
solicitation. 

(b) In this section, "Aloska bidder" means· a person who 

(I) holds a current Alaska business license; 
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(2) submits a bid or proposal for goods, services, or construction under the name as 
appearing on the person's current Alaska business license; 

(3) has maintained a place of business within the state staffed by the person or an 
employee of the person for a period of six months immediately preceding the date of 
the bid or proposal; 

(4) is incorporated or qualified to do business under the laws of the state, is a sole 
proprietorship and the proprietor is a resident of the state, is a limited liability 
company organized under AS I 0.50 and all members are residents of the state, or is 
a partnership under AS 32.06 or AS 32.11 and all partners are residents of the state; 
and 

(5) if a joint venture, is composed entirely of ventures that qualify under (I) - (4) of this 
subsection. 

(c) Except as provided in (e) of this section, the procurement officer shall award a contract based 
on a solicitation of bids to the lowest responsible and responsive Alaska bidder if the bid is not 
more than five percent higher than the lowest nonresident bidder's. 

(d) The procurement officer shall award a contract based on a solicitation of proposals with 
reasonable promptness to the responsible and responsive offeror whose proposal is determined in 
writing by the procurement officer to be the most advantageous to the state after taking into 
consideration price and the evaluation factors set out in the request for proposals. Other factors 
and criteria may not be used in the evaluation. When determining whether a proposal is 
advantageous to the state, the procurement officer shall consider whether the offeror qualifies as 
an Alaska bidder under (b) of this section. 

(e) Notwithstanding sec. 142, if the procurement is done by competitive sealed bidding, the 
procurement officer shall award the contract to the lowest responsible and responsive bidder 
after application of an Alaska bidder preference of five percent, an Alaska pr.oducts preference 
under AS 36.30.322 - 36.30.338, and a recycled products preference under AS 36.30.337, an 
Alaska veterans' preference under AS 36.30.321 (f), and preferences under AS 36.20.321 (b), (d), 
(g), (i), and (k) relating to persons with disabilities, including employment programs. In this 
subsection, "employment program" has the meaning given in AS 36.30.990. 

Sec. 147. DETERMINATION TO AWARD A CONTRACT TO A NONRESIDENT. 
If the procurement officer awards a contract to a person who does not reside or maintain a place 
of business in the state and if the supplies, services, professional services, or construction that is 
the subject of the contract·could have been obtained from sources in the state, the procurement 
officer shall issue a written statement explaining the basis of the nword. The statement required 
under this section shall be kept in the contract file. 

Sec. 150. PREPARATION AND AWARD OF CONTRACTS. 
(a) A contract must be sel r-contained and written with care and thoroughness. 
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(b) Contracts and amendments to contracts must be authorized as follows: 

(I) contracts involving House operating funds must be authorized by the Speaker of the 
House and a majority of the members of the Legislative Council in a meeting, except 
that contracts for legal services need be authorized by the Speaker only; 

(2) contracts involving Senate operating funds must be authorized by the President of 
the Senate and a majority of the members of the Legislative Council in a meeting, 
except that contracts for legal services need be authorized by the President only; 

(3) contracts of a legislative committee must be authorized by a majority of the 
members of the committee in a meeting; 

(4) contracts of the Legislative Affairs Agency must be authorized by a majority of the 
members of the Legislative Council in a meeting ofthe Legislative Council; 

(5) contracts of the Legislative Finance Division and the Legislative Audit Division 
must be authorized by a majority of the members of the Legislative Budget and 
Audit Committee in a meeting of the committee; 

(6) contracts of a research agency established by the legislature must be authorized by a 
majority of the members of the Legislative Council in a meeting. 

(c) A contract must be executed by the provider of the service, professional service, supply, or 
construction, and the procurement officer and shall be approved as to form by legislative legal 
counsel. 

(d) A contract must contain: 

(I) the amount of the contract stated on its first page; 

(2) the date for the work to begin or the supplies to be delivered; 

(3) the date by which the work must be completed; 

(4) a description of the services to be performed or the supplies to be procured under the 
contract; and 

(5) a sta~ement of the status of the funding for the contract. 

(e) Subsections (a), (c), and (d) of this section do not apply when a State of Alaska delivery 
order form is used, 

(!) Notwithstanding (b) of this section, the procurement officer for a construction contract may, 
without obtaining committee authorization otherwise required by (b) of this section, authorize an 
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.e 

increase in the amount to be paid a contractor under the construction contract if the increase 
results from a change to the construction contract that is within the general scope of the original 
construction contract. The cumulative amount of all increases that may be nuthorized for one 
construction contract by a procurement officer under this subsection may not exceed $25,000, or 
I 0 percent of the original amount of the construction contrnct, whichever is more. In this 
subsection, "construction contract" means a contract in which the work includes construction 
services, even if supplies or other services are also provided under the contract. 

The procurement officer will notify members of the appropriate commiltee of any authorized 
change orders. 

Sec. 160. NOVATION OR CHANGE OF NAME. 
(n) A legislative contract for the lease of legislative space that does not include a subordination 
ngreement, may be assigned with the consent of the procurement officer. Any other legislative 
contract is not transferable, or otherwise nssignable, without the consent of the procurement 
officer, and in the cnse of a contract for n committee, a majority of the members of that 
committee. However, n contractor may assign money receivable under a contract after due 
notice to the procurement officer. 

(b) When it is in the best interest of the agency, a successor in interest may be recognized in a 
novation-agreemcnt"inwhich the·tmnsferor and the transferee must-agree that:--- -- --- ----------

(I) the transferee assume nil of the transferor's obligations; 

(2) the transferor waives nll rights under the contract as against the agency; and 

(3) unless the transferor guarantees performance of the contract by the transferee, the 
transferee shnll, if required, furnish a satisfactory performance bond. 

(c) When a contractor requests to change the name in which it holds a contract with an agency, 
the procurement officer responsible for the contract shall, upon receipt of a document indicating 
a change of name, enter into an agreement with the requesting contractor to effect the change of 
name. The agreement changing the name must specifically indicate that no other terms and 
conditions of the contract are thereby changed. 

Sec. 170. CONTRACTING FOR INSTALLMENT PURCHASE PAYMENTS, INCLUDING 
INTEREST. 
Supply contracts may provide for installment purchase payments, including interest charges, 
over a period of time. Installment payments, however, should be used judiciously in order to 
achieve economy and not to avoid budgetary restraints and must be justified in writing by the 
procurement officer. The justification shall be attached to the contract and filed under sec. 200 
of these procedures. A1i installment payment agreement may not be used unless a provision for 
installment payments is included in the solicitation document. 
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Sec. 180. STANDARD OVERHEAD RATE. 
(a) If the University of Alaska or any other state agency has established an applicable standard 
overhead rate, the standard overhead rate shall be included in a proposal for a contract submitted 
by the University of Alaska or the state agency. 

(b) In this section, "standard overhead rate" means a charge established by the University of 
Alaska or a state agency that is designed to compensate the University of Alaska or the state 
agency for administration and support services incidentally provided with the services. 

Sec. 195. DISCLOSURE OF PROPOSALS. 
Proposals shall be opened so as to avoid disclosure of contents to competing offerers during the 
selection process. A register of proposals containing the name and address of each offeror shall 
be prepared. The register and the proposals are open for public inspection after the notice of 
intent lo award a contract is issued. To the extent that the offerer designates and the procurement 
officer concurs, trade secrets and other proprietary data contained in the proposal documents are 
confidential. 

Sec. 200. PROCUREMENT FILES. 
(a) A copy of each solicitation or unsolicited offer that does not result in a contract together with 
relevant documents shall be filed, as is appropriate, with the Legislative Affairs Agency, the 

-- - lcgisliitive fin!1nce "division,-or the le.gislative· audit"division:-The invitation·to bid or request for· -
proposals and each bid or proposal submitted shall be filed with the filed contract copy unless the 

· contract is one in which an invitation to bid or a request for proposals is not required. Except as 
otherwise provided in secs. I 00 and 195 of these procedures, procurement files are open for 
public inspection. 

(b) A contract for services provided to the legislative audit division in the preparation of an audit 
report or a performance review report does not have to be filed under (a) of this section until the 
report is released under AS 24.20.311. 

Sec. 210. RESPONSIBILITY OF PROSPECTIVE CONTRACTORS. 
Before awarding a contract, the procurement officer must be satisfied that the prospective 
contractor is responsible. If a bidder or offerer who otherwise would have been awarded a 
contract is found nonresponsible, a written _determination of nonresponsibility setting forth the 
basis of the finding shall be prepared by the procurement officer. A copy of the determination 
shall be sent promptly to the nonresponsible bidder or offerer. The final determination must be 
made part of the procurement file. 

Sec. 220. STANDARDS OF RESP.ONSIBILITY. 
(a) Factors to be considered in determining whether the standard of responsibility has been met 
include whether a prospective contractor has: 

(I) the appropriate financial, material, equipment, facility, and personnel resources and 
expertise, or the ability to obtain them, necessary to indicate its capability to meet all 
contractual requirements; 
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(2) a satisfactory record of performance; 

(3) a satisfactory record of integrity; 

(4) qualified legally to contract with the agency; and 

(5) supplied all necessary information in connection with the inquiry concerning 
responsibility. 

(b) The prospective contractor shall supply information requested by the procurement officer 
concerning the responsibility of the contractor. If the contractor fails to supply the requested 
information, the procurement officer shall base the determinati011 of responsibility upon any 
available information or may find the prospective contractor nonresponsible if the failure is 
unreasonable. 

(c) The prospective ·contractor may demonstrate the availability of necessary financing, 
equipment, facilities, expertise, and personnel by submitting upon request: 

(I) evidence that the contractor possesses the necessary items; 

c2r··acceptable plans to subcontract for the necessary items; or 

(3) a documented commitment from, or explicit nrrangemcnt with, a satisfactory source 
to provide the necessary items. 

Sec. 230. FILING OF' A PROTEST. 
An interested party may protest the award of a contract, the proposed award of a contract, or a 
solicitation for supplies, services, professional services, or construction by an agency. The 
protest shall be filed with the procurement officer in writing and include the following 
information: 

(I) the name, address, and telephone number of the protester; 

(2) the signature of the protester or the protester's representative; 

(3) identification of the contracting agency and the solicitation or contract at issue; 

( 4) a detailed statement of the legal and factual grounds of the protest, including copies 
of relevant documents; and 

(5) the form of rel fof requested. 

Sec. 240~ TIME FOR FILING A PROTEST. 
(a) A protest based upon alleged improprieties in a solicitation involving competitive sealed 
bidding that are apparent before the bid opening shall be filed before the bid opening. A protest 
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based on alleged improprieties in a solicitation involving competitive sealed proposals that are 
apparent 

(I) before the due date for receipt of initial proposals shall be Ii led before that due date; 

(2) after the due date for receipt of initial proposals shall be filed before the next due 
date for receipt of adjusted proposals that occurs ofter the improprieties are apparent. 

(b) In situations not covered under (a) of this section, protests shall be filed within 10 days after 
a notice of intent to award the contract is issued by the procurement officer. 

(c) If the protester shows good cause, the procurement officer of the contracting agency may 
consider a filed protest that is not timely. 

Sec. 250. NOTICE OF A PROTEST. 
The procurement officer shnll immediately give notice of a protest filed under sec. 240 of these 
procedures to the contractor if a contract has been awarded or, if no award has been made, to all 
interested parties. 

Sec. 260. STAY OF AWARD. 
If a.protest is filed. the award may be made_ unless the. procurement officer of.the.contracting 
agency determines in writing that a: 

(I) reasonable probability exists that the protest will be sustained; or 

(2) stay of the award is not contrary to the best interests of the state. 

Sec. 270. DECISION BY THE PROCUREMENT OFFICER. 
(a) The procurement officer of the contracting agency shall issue n written decision containing 
the basis of the decision within 14 days after a protest has been tiled. A copy of the decision 
shall be furnished to the protester by certified mail or other method that provides evidence of 
receipt. 

(b) The time for a decision may be extended up to 26 days for good cause by the Legislative 
Council. If an extension is granted, the procurement officer shnll notify the protester in writing 
of the date the decision is due. 

(c) If n decision is not made by the date it is due, the protester may proceed as if the 
procurement officer had issued a decision adverse to the protester. 

Sec. 280. PROTEST REMEDIES. 
(a) If the procurement officer sustains a protest in whole or in part, the procurement officer shall 
implement on appropriate remedy. 

(b). In deterinining an appropriate remedy, the pmcurement officer shall consider the 
circumstances surrounding the solicitation or procurement including the seriousness of the 
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procurement deficiencies, the degree of prejudice to other interested parties or to the integrity of 
the procurement system, the good faith of the parties, the extent the procurement has been 
accomplished, costs to the agency and other impacts on the agency of a proposed remedy, and 
the urgency of the procurement to the welfare of the state. 

(c) Notwithstanding (a) and (b) of this section, if a protest is sustained in whole or part, the 
protestor's damages are limited to reasonable bid or proposal preparation costs. 

Sec. 290. APPEAL ON A PROTEST. 
(a) An appeal from a decision of a procurement officer on a protest may be filed by the protester 
with the Legislative Council. An appeal shall be filed within seven days after the decision is 
received by the protester. The protester shall file a copy of the appeal with the procurement 
officer. 

(b) An appeal must contain the information required under sec. 230 of these procedures. Jn 
addition, the appeal must include 

(I) a copy of the decision being appealed; and 

(2) identification of the factual or legal errors in the decision that form the basis for the 
·-·---appeal.---- - - - -- ----··- .. - - - - - - ··- .. 

Sec. 300. NOTICE OF A PROTEST APPEAL. 
(a) The procurement officer shall immediately give notice of an appeal filed under sec. 290 of 
these procedures lo the contractor if a contract has been awarded or, if no award has been made, 
to all interested parties. 

(b) The Legislative Council shall, on request, furnish a copy of the appeal to a person notified 
under (a) of this section, except that confidential material shall be deleted from the copy. 

Sec. 310. STAY OF AWARD DURING PROTEST APPEAL. 
If a protest appeal is filed before a contract is awarded and the award was stayed under sec. 260 
of these procedures, the filing of the appeal eutometically continues the stay until the Legislative 
Council makes a written determination that the award of the contract without further delay is 
necessary to protect substantial interests of the state. 

Sec. 320. PROTEST REPORT. 
(a) The procurement officer of the contracting 11gency shall file a complete report on the protest 
and decision with the Legislative Council within 10 days after a protest appeal is filed. The 
procurement officer· shall furnish a copy of the report to the protester and to interested parties 
that have requested a copy of the appeal under sec. 300(b) of these procedures. 

(b) The procurement officer may request the Legislative Council chair for an extension of time 
to prepare the protest report. The request must be in writing listing the reasons for the request. 
The Legislative Council chair shall respond to the request in writing. If an extension is granted, 
the Legislative Council chair shall list the reasons for granting the extension and indicate the dale 

Alaska Legislative Procurement Prncedures 
Revised 11121II3 

Page 15 

E.XHIBIT E ·Page 15 of 22 

Exhibit F 
Page 15 of 22· 

002129



the protest report is due. The Legislative Council chair shall notify the protester in writing that. 
the time for submission of the report has been extended and the date the report is due. 

(c) The protester may file comments on the protest report with the Legislative Council within 10 
days after the report is received. The protester shall provide copies of the comments to the 
procurement officer and to interested parties that have requested a copy of the appeal under sec. 
300(b) of these procedures. 

(d) The protester may request the Legislative Council chair for an extension of time to prepare 
the comments on the protest report. The request must be in writing listing the reasons for the 
request. The Legislative Council chair shall respond to the request in writing. If an extension is 
granted, the Legislative Council chair shall list the reasons for granting the extension and 
indicate the date the comments are due. The Legislative Council chair shall notify the 
procurement officer in writing that the time for submission of the comments has been extended 
and the date the comments are due. 

Sec. 330. DECISION WITHOUT HEARING. 
(a) The Legislative Council shall dismiss a protest appeal before a hearing is held if it is 
determined in writing that the appeal is untimely under sec. 290 of these procedures. 

--- - -·-- --- ----- (ti)-ThCLcgiSIBtiVe-Councilmay-issue-a--decision-onan-appeal ·with-out ·a-hearing-if the-appca1-· 
involves questions of law without genuine issues of fact. 

(c) Within 30 days after the period for filing comments under sec. 320(c) or (d) has expired the 
Legislative Council may adopt the decision of the procurement officer as the final decision 
without a hearing. 

Sec. 340. HEARING ON PROTEST APPEAL. 
A hearing on a protest appeal shall be conducted in accordance with sec. 450 of these 
procedures. 

Sec. 350. CONTRACT CONTROVERSIES. 
(a) A contractor shall file a claim concerning a contract awarded under this chapter with the 
procurement officer. The contractor shall certify that the claim is made in good faith, that the 
supporting data are accurate and complete to the best of the contractor's knowledge and belief, 
and that the amount requested accurately reflects the contract adjustment for which the 
contractor believes the state is liable. 

(b) If a controversy asserted by a contractor concerning a contract awarded under these 
procedures cannot be resolved by agreement, the procurement officer shall, after receiving a 
written request by the contractor for a decision, issue a written decision. The decision shall be 
made no more than 90 days after receipt by the procurement officer of all necessary information 
from the contractor. railure of the contractor to furnish necessary information to the 
procurement officer constitutes a waiver of the claim. Before issuing the decision the 
procurement officer shall review the facts relating to the controversy and obtain necessary 
assistance from legal, fiscal, and other advisors. 
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(c) The time for issuing a decision under (b) of this section may be extended for good cause by 
the Legislative Council chair if the controversy concerns an amount in excess of $50,000. The 
procurement officer shall notiry the contractor in writing that the time for the issuance of a 
decision has been extended and of the date by which a decision shall be issued. 

(d) The procurement officer shall furnish a copy of the decision to the contractor by certified 
mail or other method thnt provides evidence of receipt. The decision shall include a: 

(I) description of the controversy; 

(2) reference to the pertinent contract provisions; 

(3) statement of the agreed upon and disputed facts; 

( 4) statement of reasons supporting the decision; and 

(5) statement substantially as follows: 

''This is the final decision of the procurement officer. This decision may be 
--- appealed to-the Legislative Council;-lf you appeal, you must file a written- · 

notice of appeal with the Legislative Council within 14 days after you receive 
this decision." 

(e) If a decision is not made by the date it is due, the contractor may proceed as if the 
procurement officer had issued a decision adverse to the contractor. 

(f) If a controversy asserted by the Legislature concerning a contract awarded under this chapter 
cannot be resolved by agreement the matter shall be immediately referred to the Legislative 
Council. 

Sec. 360. APPEAL ON A CONTRACT CONTROVERSY. 
(a) An appeal from a decision of the procurement officer on a contract controversy may be filed 
by the contractor with the Legislative Council. The appeal shall be filed within 14 days after the 
decision is received by the contractor. The contractor shall file a copy of the appeal with the 
procurement officer. 

(b) An appeal shall contain a copy of the decision being appealed and identification of the 
factual or legal errors in the decision that form the basis for the appeal. 

Sec. 370. HEARING ON A CONTRACT CONTROVERSY. 
(a) Except as provided in (b) of this section, a hearing shall be conducted according to sec. 450 
of these procedures on a contract.controversy appealed to the Legislative Council or referred to 
the Legislative Council under sec. 350(f) of these procedures. 
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(b) Within 30 days afier receipt of an appeal on a contract controversy the Legislative Council 
may adopt the decision of the procurement officer as the final decision without a hearing. 

Sec. 380. AUTHORITY TO DEBAR OR SUSPEND. 
(a) After consultation with the using agency and the attorney general and after a hearing 
conducted according to sec. 450 of these procedures the Legislative Council may debar a person 
for cause from consideration for award of contracts. Notice of a debarment hearing shall be 
provided in writing at least seven days before the hearing. The debarment may not be for a 
period of more than three years. 

(b) The Legislative Council, after consultation with the using agency and the attorney general, 
may suspend a person from consideration for award of contracts if there is probable cause for 
debarment and compelling reasons require suspension to protect state interests. The suspension 
may not be for a period exceeding three months. 

Sec. 390. CAUSES FOR DEBARMENT OR SUSPENSION. 
The causes for debannent or suspension include the following: 

(I) conviction for commission of a criminal offense as an incident to obtaining or 
attempting to obtain a public or private contract or subcontract, or in the 
performanceof'tne contractorsliocontract;- -- - · - ---- - -

(2) conviction under state or federal statutes of embezzlement, theft, forgery, bribery, 
falsification or destruction of records, receiving stolen property, or other offense 
indicating a lack of business integrity or business honesty that currently and 
seriously affects responsibility as a state contractor; 

(3) conviction or civil judgment finding a violation under state or federal antitrust 
statutes; 

(4) violation of contract provisions of a character that is regarded by the Legislative 
Council to be so serious as to justify debarment action, such es 

(A) knowing failure without good cause to perform in accordance with the 
specifications or within the time limit provided in the contract; or 

(B) failure to perform or unsatisfactory performance in accordance with the 
terms of one or more contracts, except that failure to perform or 
unsatisfactory performance caused by acts beyond the control of the 
contractor may not be considered to be a basis for debarment; 

(5) for violation of the ethical standards set out in law or regulation; and 

(6) any violation of these procedures or other cause determined to be so serious and 
compelling as to affect responsibility as a slate contractor, including debarment by 
another governmental entity. 
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Sec: 400. WRITIEN DETERMINATIONS. 
(a) The Legislative Council shall issue a written decision to debar or suspend. The decision 
must: 

(I) stale the reasons for the action inken; and 

(2) inform the debarred person of rights to judicial appeal or inform the suspended 
person of rights to administrative and judicial appeal. 

(b) A copy of the decision under (a) of this section shall be mailed or otherwise furnished 
immediately to the debarred or suspended person and any other intervening party. 

Sec. 410. HEARING ON A SUSPENSION. 
(a) A person suspended under sec. 380 of these procedures is entitled to a hearing conducted 
according to sec. 450 of these procedures if the person files a written request for a hearing with 
the Legislative Council within seven days afler receipt of the notice of suspension under sec. 400 
of these procedures. 

(b) If a suspended person requests a hearing the Legislative Council shall schedule a prompt 
- hea-rin-g-unless-1he-attorney general determines thnr-a hearing at the proposed time is likely to 

jeopardize nn investigation. A henring may not be delayed longer than six months after notice of 
the suspension is provided under sec. 400 oflhese procedures. 

Sec. 420. LIST OF PERSONS DEBARRED OR SUSPENDED. 
The chairman of the Legislative Council shall maintain a list of all persons debarred or 
suspended from consideration for award of contracts. 

Sec. 430. REINSTATEMENT. 
(a) The Legislative Council may at any time after a final decision to debar a person from 
consideration for award of contracts reinstate the person after determining that the cause for 
which the person was debarred no longer ei.:ists or has been substantially mitigated. 

(b) A debarred person may request reinstatement by submitting a petition to the Legislative 
Council supported by evidence showing that the cause for debarment no longer exists or has 
been substantially mitigated. 

(c) The Legislative Council may require a hearing on a reinstatement petition. A decision on 
reinstatement shall be made in writing within seven days after a reinstatement petition is 
submitted. The decision shall specify the factors on which it is based. 

Sec. 440. LIMITED PARTICIPATION. 
The Legislative Council may permit a debarred person to participate -in a contract on a limited 
basis during the debarment period if the Legislative Council determines in writing that the 
participation is advantageous to the state. The determination shall specify the factors on which it 
is based and the limits imposed on the debarred person. 
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Sec. 450. HEARING PROCEDURES. 
(a) The chairman of the Legislative Council shall act as a hearing officer or appoint a hearing 
officer for a hearing conducted under these procedures. The hearing officer shall arrange for a 
prompt hearing and notify the parties in writing of the time and place of the hearing. The 
hearing shall be conducted in an info1mal manner. 

(b) The hearing officer may: 

(1) hold prehearing conferences to settle, simplify, or identify the issues in a proceeding, 
or to consider other matters that may aid in the expeditious disposition of the 
proceeding; 

(2) require parties to state their positions concerning the various issues in the 
proceeding; 

(3) require parties to produce for examination those relevant witnesses and documents 
under their control; 

(4) rule on motions and other procedural matters; 
----·--------- - ------ -· 

(5) regulate the course of the hearing and conduct of the participants; 

(6) establish time limits for submission of motions or memoranda; 

(7) impose appropriate sanctions against a person who fails to obey an order of the 
hearing officer, including 

(A) prohibiting the person from asserting or opposing designated claims or 
defenses or introducing designated matters into evidence; 

(B) excluding all testimony of an unresponsive or evasive witness; and 

(C) excluding a person from further participation in the hearing; 

(8) take official notice of a material fact not appearing in evidence, if the fact is among 
the traditional matters subject to judicial notice; 

(9) administer oaths or affirmations. 

(c) A transcribed record of the hearing shall be made available at cost to a party that requests it. 

Sec. 460. RECOMMENDATION BY THE HEARING OFFICER. 
(a). The hearing officer shall recommend a decision to the Legislative Council based on the 
evidence presented. The recommendation shall include findings of fact and conclusions of law. 
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{b) The Legislative Council may affirm, modify, or reject the hearing officer's recommendation 
in whole or in part, may remand the matter to the hearing officer with instructions, or take other 
appropriate action. 

Sec. 470. FINAL DECISION BY LEGISLATIVE COUNCIL. 
A final decision by the Legislative Council after a hearing under these procedures shall be sent 
within 20 days after the hearing to all parties by personal service or certified mail. 

Sec. 480. APPEAL. 
The decision of the Legislative Counci I under sec. 4 70 may be appealed to the Superior Court in 
accordance with the procedures established in AS 44.62.560 - 44.62.570 for appeals from 
decisions of executive branch agencies. A claimant may also bring an action under 
AS 09.50.250 - 09.50.300 at any time after one year has elapsed since the presentation of the 
claim under sec. 360, if no decision has been made by the Legislative Council. 

Sec. 900. DEFINITIONS. 
In these procedures, unless the context m which a term is used clearly requires a different 
meaning, 

{I) "agency" means any subdivision of the legislative branch that conducts 
procurements; including legislative committees;------ --- --- ----- ----- ----- --- · 

(2) "days" means calendar days and includes weekends and holidays; if a due date foils 
on a weekend or a legal holiday then the due date is the next working day; 

(3) 

(4) 

"interested party" means an actual or prospective bidder or offerer whose economic 
interest may be affected substantially and directly by the issuance of a contract 
solicitation, the award of 11 contract, or the failure to award a controct; whether an 
actual or prospective bidder or offerer hos an economic interest depends on the 
circumstances; 

"procurement officer" means: 

{A) the chairman of the Finance Committee with respect to contracts of that 
committee nnd the chairman of the Rules Committee with respect to 
contracts of that committee; 

(B) the chairman of 11 legislative committee, other than the Finonce Committees 
ond the Rules Committees, with respect to a contract of that committee; 

(C) the Speaker of the House with respect to House leadership contracts; 

(D) the President of the Senate with respect to Senate leadership contracts; 
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(E) the chairman of the Legislative Council with respect to contracts of the 
Legislative Affairs Agency and contracts of a research agency established 
by the legislature; 

(F) U1e chairman of the Legislative Budget and Audit Committee with respect to 
contracts of the Legislative Finance Division and the Legislative Audit 
Division; 

(5) "professional services" means professional, technical, or consultant's services that 
are predominantly intellectual in character and that 

(A) include analysis, evaluation, prediction, planning, or recommendation; and 

(B) result in the production of a report or the completion of a task; 

(6) "solicitation" means an invitation for bids, a request for proposals, or any other 
document issued by the legislature for the purpose of soliciting bids or proposals to 
perfonn a contract. 

(7) "supplies" has the meaning given in AS 36.30.990. 
---------·-- ----------- ------------- -- ----

* Sec. 2. TI1e following sections of the Administrative Services Policy and Procedures Manual 
arc repealed: 

( 1) the section headed "Contracts" on page 1.13; 

(2) the section headed "Purchasing" on page 3.1. 

* Sec. 3. These procedures take effect January I, 1988. 
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I 

I 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 

corporation, 

Plaintiff, 

w. ) 

716 WEST FOURTH AVENUE. LLC. and ) 

LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

3AN-15-05969 Cl 

ORDER DENYING MOTION FOR SUMMARY JUDGMENT RE: LACHES 

I. Background 

On September 9, 2013, the Legislative Affairs Agency (LAA) and the 716 West 

Fourth Avenue LLC (716) entered into an agreement to renovate and expand the 

existing Legislative Information Office (LIO Project). 1 The project required a virtual 

"gutting" ofthe existing rental space, demolition and subsequent reconstruction of a 

separate building on an adjoining lot, increasing the square footage of the leasehold 

from approximately 23,645 square feet to approximately 64,048 square feet. The 

agreement called for the LAA to pay for certain. tenant improvements estimated to have 

cost in excess of $7.5 million. The project required relocation of the tenants for several 

months .. At the completion of this project, the. LAA once again leased the office space. 

Construction began in December 2013 and was completed around January 9,. 2015. 2 

1 LAA Mot. for Su mm .. J. at 2. 
2 td: at 5. 
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The monthly rental increased from $56,863.05 to $281,638 and the term of the lease 

was extended to May 31, 2024. 

The Alaska Building, owned by Alaska Building Inc. (ABI) whose president and 

sole member is James Gottstein, is a building adjacent to the LIO Project. By October 3, 

2013, Mr. Gottstein was aware that the LAA and 716 had.signed a contract for the LIO 

Project and that the project would cost several million dollars.3 By October 11, 2013, Mr. 

Gottstein had met with the attorney for 716 and expressed concerns that the lease was 

illegal and was contemplating filing an injunction4
. Around October 28, 2013, he once 

again met with 716's attorney and expressed his opinion that the project was illegal 

under AS 36.30.083(a).5 Mr. Gottstein filed a lawsuit on behalf of ABI on March 31, 

2015 alleging in relevant part that because the LIO Project did not comply with the 

requirements of AS 36.30, the project is illegal.6 Under AS 36.30, leases in which the 

LAA is a party are subject to a competitive bidding process and legislative notice, unless 

exempted. AS 36.30.083 exempts lease "extensions" that will result in a "cost savings of 

at least 10 percent below the market rental value of the ... property." Over defendants' 

objections, Mr. Gottstein was granted citizen taxpayer standing.7 LAA filed this motion 

requesting summary judgement under the !aches doctrine. 716 joined in LAA's motion 

for summary judgement. 

II. Issues Presented 

A. Is the equitable defense of laches available to ABl's declaratory relief 

request? 

B. Did ABI fail to bring its complaint in a timely manner? 

3 LAA Mot. Su mm. J. Exhibit A Request for Admission (RFA) Nos. 4-5. 
' Id. Interrogatory No. 1. 
5 Id. Interrogatory No. 2. 
6 First Amended Complaint 111117-21. 
7 ,II.Bi's original complaint contained two counts: Count 1 alleged the illegality 9f the lease and Count 2 
alleged damage to ABl's building during the renovations. The LAA moved that the suit be dismissed as 
against it because ABI lacked standing to bring suit on Count 1 and the LAA. was not the correct party 
against whom to bring suit in Count 2. Alternatively; the LA.A requested that th_e suit b.e severed. The court 
found that ABI had citizen taxpayer sianding for Count 1.and severed the counts pursuant to Alaska's 
Civil Rule 20(a) in its Aug. 8, 2015 Order. ABI filed an amended complaint as to Count 1 and filed a 
separate suit regarding the allegations in Count 2 lhat is currently before Judge Rindner in 3AN-15-
09785CI. 
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: 
'. 

c, Will ABl's delay harm the LAA? 

D. Will ABl's delay harm 716? 

Ill. Summary Judgement Standard 

Summary judgement is appropriate where "there is no issue as to any material 

fact and the moving party is entitled to a judgement as a matter of law."8 The non­

moving party must "set forth specific facts showing that he could produce evidence 

reasonably tending to dispute or contradict the movant's evidence and thus 

demonstrate that a material issues of fact exists."• Alaska has a lenient summary 

judgement standard, 10 but mere allegations are insufficient and the non-moving party 

"must set forth specific facts showing that there is a genuine issue of material fact."11 

The court views "the facts in the light most favorable to the non-moving party and 

draw[s] all factual inferences in the non-moving party's favor." 12 

IV. Analysis 

Both the LAA and 716 assert the equitable defense of laches against ABl's 

lawsuit. For a laches defense to succeed, the defendants must show that 1) the plaintiff 

waited an unreasonable amount·of time in bringing his suit and 2) that the plaintiff's 

unreasonable delay resulted in prejudice or undue harm to the defendants.13 As part of 

determining whether the delay was unreasonable, the court can consider "a lack of 

diligence in seeking a remedy, or acquiescence in the alleged wrong ... "14 Importantly, 

"[t]he analysis is actually less of a distinct two-part test than an overall balancing of the 

equities."15 Because of the balancing nature of the laches test, whether a delay is 

unreasonable is often better judged in light of the harm suffered by the defendants. 

Unless the Alaska Supreme Court is left with a "definite and firm conviction that a 

•Alaska R. Civ. P. 56(c). 
9 Christensen v. Aiaska Safes and Service, Inc. 335 P.3d 51~. 517 (Alaska 2014). 
10 Estate of Milos v. Quality Asphalt Paving. Inc., .145 P.3d 533, 537 (Alaska 2006). 
11 Kelly v. Municipality of Anchorage, 270 P. 3d 801, 803 (Alaska 2012) (internal citations omitted). 
12 Kafenka v. Jadon, Inc., 305 P.3d 346, 349 (Alaska 2013). · 
13 Laverty v. Alaska R.R. Corp .. 13 P.3d 725, 729 (Alaska 2000). 
14 Koffander v. Koffander, 322 P.3d 897, 903 (Alaska 2014). 
15 McGill v. Wahl, 839 P .2d 393, 399 (Alaska 1992). 
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mistake has been committed"16 it will not overturn the{ trial court's determination of 

whether laches bars a suit. 17 

A. Is the equitable defense of laches available to ABl's declaratory relief 

request? 

Mr. Gottstein objects to the defense of laches being raised, arguing that this 

defense is not available against his requested declaratory relief Alaska courts have 

held that "laches is an equitable defense against equitable causes of action, but not a 

legal defense against actions at law."18 However, declaratory relief is neither equitable 

nor legal, but an additional remedy. 19 The LAA urges the court to view this requested 

relief as an equitable pleading and allow it to raise the defense of laches. 20 

In its complaint, ABI only seeks declaratory relief. But ABI has also requested a 

preliminary injunction21
, asking the court to utilize equitable powers to prevent perceived 

harm during the period of the pending lawsuit. Realistically, the declaratory relief 

requested would effectively bar either defendanHrom reliance on the provisions of the 

lease, opening up a myriad of both legal and equitable resolutions to the situation which 

defendants would then find themselves. Under the unique facts in this .litigation, the 

court does find that the defense of laches is available to this lawsuit. 

B. Did ABI fail to bring his complaint in a timely manner? 

In determining whether a delay was unreasonable, the court "will look to the point 

in time at which the defendants' actions indicated that their conduct was irrevocable and 

16 Laverty, 13 P:3d at 729. 
17 Id. . 
18 Laverty, 13 P.3d at 730; See also Hanson v. Kake Tribal Corp., 939 P.2d Bio, 1325 n. 1(Alaska1997). 
19 Laverty, 13 P:3d at730. 
'
0 ABI .belatedly raised the unclean hands doctrine to defeat the !aches summary judgment motion. While certainly 

one who requests an equitable. ruling must "come with clean.hands", the court notes there may be additional 
material questions of fact surrounding this issue, but does not base its current decision on this recently raised legal 
argument. 
21 PL's Mot forPrelim.lnj. (docketed Oct. 6, 2015). ABI requests that 716 be enjoined from disbursing any"funds 
received under the lease beyond what is necessary to operating expenses and debt service. 
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would have galvanized a reasonable plaintiff into seeking a lawyer."22 There is no 

specific length of time that serves as the threshold for a successful defense of laches. 

[Instead), the court will balance the length of the delay against the seriousness of the 

prejudice the defendant suffers.23 As part of determining whether the delay was 

unreasonable, the court can consider "a lack of diligence in seeking a remedy, or 

acquiescence in the alleged wrong ... " 24 

LAA and 716 rely heavily on City and Borough of Juneau v. Breck, 706 P.2d 313 

(Alaska 1985) to persuade the court that Mr. Gottstein's seventeen month delay was 

unreasonable. In that case, Ms. Breck sued the City of Juneau for violating the city 

code's competitive bid process when it hired a construction firm to complete a project. 

From April through June 1984, Ms. Breck appeared before the borough assembly 

expressing her concerns that the construction contract was illegal. In August, after 

nearly 50% of the project was completed and the city had spent approximately $1.5 

million, she sued the city asking for an injunction. The Alaska Supreme Court found that 

the two elements necessary for laches to apply were present: "1) that the plaintiff ha(d] 

unreasonably delayed in bringing the action; and 2) that this unreasonable delay ha[d] 

caused undue harm or prejudice to the defendant."25 The court reasoned that though 

that Plaintiff had waited only four months from when the contract "Yas signed until she 

brought her law suit, her delay had prejudiced the city because of the amount of money 

it had already spent and the additional costs the city would incur by cancelling the 

contract, send the project out to bid, and complete the project with a new firm. 26 

Specifically, the court in Breck found that when the parties signed the 

construction contract and subsequently started construction, Mrs. Breck should have 

been prompted to seek counsel. 27 Without explicitly saying so, the Court balanced the 

n McGiii v. Wahl, 839 P.2d 393, 398-99 (Alaska 1992). 
"Pavlik v. State, Dept. of Community and Regional Affairs, 637 P:2d 1045, 1047-8 (Alaska 1981) (internal citations 
omitted) ( No specific time must elapse before the defense of laches can be raised because the propriety of 
refusing to hear a claini turns as much upon the gravity of the prejudice suffered by the defendant·as the length of 
the plaintiff's delay." Thus, where there is a long delay, a lesser degree·of prejudice will be required). 
' 4 Kollander v. Kollander, 322 P.3d 897, 903 (Alaska 2014). 
25 id. at 315. 
26 Id. 
"706 P.2d 313, 315-16 (Alaska 1985). 
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length of her delay against the prejudice that ensued from her delay citing estimates 

that such a delay wou.ld cost between $1.5-2 million. Thus, when balanced against the 

prejudice Ms. Breck's delay caused the ostensibly short amount of time (four months) it 

took for her to file her suit rose to the level of "unreasonable." 

The court finds that Mr. Gottstein was aware of the potential illegality of the 

contract within weeks of its announcement. Yet he waited seventeen months and until 

the completion of the project to bring suit.28 In his responses to LAA's request for 

admissions, Mr. Gottstein admitted that "there was no indication, once construction 

began in late 2013, that [the LAA] had any intention to voluntarily declare the Lease 

Extension void due to an alleged irregularity in the procu_rement process." During the 

seventeen month delay, Mr. Gottstein also collected $15,000 in professional fees from 

71629 and $10,000 in rent from the construction company:30 The court views Mr. 

Gottstein's financial gains as acquiescence and, combined with the seventeen months 

ABI waited to bring the law suit, this delay seems "unreasonable." 

Mr. Gottstein cites concerns over retaliatory actions from 716 if he brought this 

law suit during the construction period. The court finds that Mr. Gottstein's fears do not 

seem particularly well-founded31 and any threatened retaliatory damage could be 

remedied by damages. The court finds that fear of retaliation is not a legitimate reason 

to not bring a timely lawsuit especially when damages could have made Mr. Gottstein 

whole again. 

18 See Ex. A Interrogatory No. 2. 
29 See id. RFA 9. 
"'See id. RFA 12-14. 
"Mr. Gottstein states several times during his October 23, 2015·.deposition that he was concerned that. 716 was 
going to shut off the gas to the ABI build Ing. See e.g. Pl.'s Opp. Mot. Sum. J. Laches; Exhibit 1, pg. 4-5 (Gottsteih 
.Dep. 87: 5-7; 97: 17-19) However, he also admits that 716 never actually threatened to disconnect his gas. Id. at 
pg 11-12 (Gottstein Dep. 141:22-142:6) .. Bolstering this assertion, he also provides a series of emails between 
716's counsel and himself discussing 716 disconnecting and re-connecting Alaska Building's gas lines. Pl.'s Opp. 
Mot. Sum. J. Laches, Exhibit 2. Even viewing these emails and statements in the light most favorable to Mr. 
Gottstein, it does norappear that 716 was threatening to cut off the Alaska Building's gas supply for longer than it 
would take to reconnect it to another meter. He also states that he was worried that 716 would demolish a shared 
"Party Wall.'' Pl.'s Opp. Mot. Sum.· J. Laches, pg. 3-5. It appea.rs this fear stems from a disagreement ove; who 
owned portions of that wall. See Pl.'s Opp. Mot. Sum. J. Laches, Exhibit 3. It is unclear whether ·716 would have 
torn down this wall regardless of ownership if Mr. Gottstein had moved ahead with his suit. · 
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Though the court could find ABl's delay was unreasonable, the court must still 

balance the delay against the hardship the defendant's will suffer. Neither the LAA's nor 

716's future harm seems particularly egregious. In fact, viewing the facts in a light most 

favorable to ABI as this court is required to do, a finding that the lease is "illegal, null 

and void" may potentially benefit either party, as discussed below. Thus, when balanced 

against the unknown degree of harm that the parties may incur because of this delay, 

the court may ultimately determine that the seventeen month delay is not so 

unreasonable. 

While balancing the harm, the court might come to a different conclusion if ABI 

were seeking an award of damages32 . The court would find unreasonable delay if 

damages were requested for the period between the fall of 2013 and the date of the 

lawsuit. But all that is before the court is a request for declaratory relief33 seeking to 

declare void a process which resulted in an executory contract that still has eight and 

one-half years (8&1/2) of monthly rental payments remaining. 

C .Will ABl's delay harm the LAA? 

As part of the LIO. Project, the LAA paid $7.5 million in tenant improvements. The 

LAA argues it will be harmed if the lease is found null and void because it may have to 

relocate and abandon those improvements. Had Mr. Gottstein brought this suit before or 

even during construction, the LAA contends it could have .saved all or part of the $7 .5 

million. 

Though there are many similarities between Breck and the current case, a key 

distinguishing element is that in Breck the expense was a one-time outlay of money. 

Here, the LAA will continue paying a sizeable monthly rentfor several additional years 

in addition to its initial $7.5 million investment in tenant improvements. Mr. Gottstein's 

real estate expert conservatively calculated that over the course of the current lease, 

the LAA will be paying over $17 million in excess of allowable rent. If the lease is found 

" Other than the novel claim of qui tam damages which is subject to a separate dispositive motion. 
"Laveny, 13 P.3d at 730,731. 
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"illegal, null and void"34 and the LAA abandons the building in favor of less expensive 

office space, it and the Alaskan tax payers will be saving potentially much more than the 

original $7.5 million. It remains a question of fact whether the LAA would ultimately 

forfeit the entire $7.5 million it spent on improvements since the lease makes no specific 

mention of such a contingency.35
. 

There are other material questions pertaining to the extent of harm the LAA may 

suffer. The lease provides for termination if not funded by the legislature, meaning the 

requested declaratory relief may not harm either party if the court simply determines the 

legality of an already voidable contract.36 The court finds that summary judgment 

favoring the LAA is inappropriate at this time without an opportunity to fully develop the 

facts, determine the credibility of the witnesses, and test the data supplied in support of 

harm alleged in the request for summary judgment. 

D. Will ABl's delay harm 716? 

716 similarly argues that it will be unfairly prejudiced absent a successful defense 

of !aches. In joining the LAA's motion for summary judgement under this doctrine, 716 

utilized its briefing against Mr. Gottstein's motion for a preliminary injunction in its 

entirety to argue it will be unfairly prejudiced. There, 716 argues that it spent over $44 

million in renovations, some which were specifically tailored to the LAA's needs.37 716 

further argues had Mr. Gottstein brought this suit earlier, it could have avoided this 

tremendous outlay of money. Obviously .the m0ney spent could have been avoided, but 

spending money is not the equivalent of sufft~ring harm if the money is recouped in a 

different fashion. 

34 First Amended Complaint Requested Relief A. 
"See September 19, 2013 Lease Extension and Amendment 3, Section 3 (Renovation and Delivery of 
Premises) and Section 33 (Remedies on Default). Neither section mention what would happen to the $7.5 
million in the event of a default or otherwise. The court does not intend to speculate on legal remedies or 
"attachments" to the leasehold in this summary judgment format. Suffice to say that uncertainty exists. 
3• Extension of Leaseand Lease Amendment N0.3, Sec. 1.2, at p.4 of 22. Neither party seemed to commit to the 

legal ramifications of that clause in the lease. 
37 716 Opp. to Mot. for Prelim. lnj.' 12 
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The facts on this issue are not yet fully ascertainable and certainly aren't 

presented with such a degree of certainty that this court should rely on them for 

summary judgment. On the one hand, if the court finds the lease "illegal, null and void" 

716 and the LAA may renegotiate the contract to reflect a 10% below market value 

rental rate meaning 716 may have to amortize the renovation's expense over a longer 

time and lose some of the benefit of its bargain, therefore incurring some harm. 716 

may not be able to lease to any one on similar terms also incurring harm. On the other 

hand, in the event that the court declares the lease "illegal, null and void," and the 

parties are unable to reach a new agreement, 716 will be able to lease the building at a 

greater rate since it claims the current rate is 10% below the market value. Indeed, 716 

may even benefit from a finding that the lease is "illegal, null and void." 

The court finds that there are genuine issues of material facts pertaining to the 

extent of harm 716 may suffer and that summary judgment favoring 716 is inappropriate 

at this time. 

V. Conclusion 

After balancing the equities, the court finds that while it is fairly clear ABI should 

have brought this law suit at an earlier date, there are material questions of fact as to 

the continuing harm suffered by the two defendants. ABl's only acknowledged request 

is for a declaratory ruling on the legality of the lease for failure to follow procurement 

procedures mandated by Alaska law. Summary dismissal of this litigation by the court's 

invoking its equitable powers and utilizing the defense of laches would result in a 

complete avoidance of a ruling on the legality of the LAA/716 lease -- hardly an 

equitable result to any involved party, but most especially to the citizen taxpayer. 

Summary judgement is not appropriate at this time. In particular, the court finds 

that neither the LAA nor 716 have conclusively established that it will. be harmed by a 

court ruling on the legality of the LAA/716 lease extension agreement. 

.This decision is not to be construed as a finding that the defense of laches is 

una~~ilable to the defendants at tri~I. The court simply finds that defendants have not 
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met the substantial burden required by a party seeking summary judgment. Summary 

judgment is DENIED.38 

Dated this 7th day of January, 2016, at Anchorage, Alaska. 

38 ABl's. motion for·a ARCP·S6(f) conti.nuance Is deemed moot. 

/ 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLI' 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN- I 5-05969CI 

~
0 

(PROPOSED! FINDING 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's (the 

"Agency") request for a finding that it is the prevailing party with respect to the property 

damage claim raised against it by Plaintiff Alaska Building, Inc. ("ABI"), any opposition 

and/or responses thereto, and being duly advised in the premises, this Court finds and 

ORDERS as follows: 

IPROl'OSEDJ FINDING 
Al.ASKA JJUIUJING. INC. v. 716 Wl:ST FOURTH AVENUE. UC. et al.. Case No. 3/\N- I 5-05969CI 
Page I of2 
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. ·-· 

The Legislative Affairs Agency is the "prevailing party" with respect to the property dm 

claim that was originally described in Count 2 of the First Amended Complaint (which " 

subsequently severed and is now proceeding in Alaska !3uildi11g. Inc. v. Pfeffer Developmen. 

LLC, 3AN-15-09785Cl). The Legislative Affairs Agency may bring a motion for attorney's fees 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on October6, 2015, I caused a true and correct copy of the foregoing 
to be served on: 

James B. Gottstein, Esq. 
Law Offices of James 13. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney.for Plaint{[[) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys.for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman 13, 
in compliai Alaska Appellate Ruic 513 .5( c )(I) and Civil Ruic 76(a)(3). 

80294322.1 0081622-00003 

[PROPOSED] FINDING 
A LASKA BUILDING. INC. v. 716 WE.ST FOUlffll A VENUE. I.LC. et al.. Case No. 3/\N- I 5-05969CI 
Page 2 of2 
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LAW OFFICES OF 

)AMES B. GOTTSTEIN 

406 G STREET. SUITE 208 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
1907) 274·9493 

v 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN- l 5-05969CI 
/ 

jj:·1)') ORDER FOR IN CAMERA REVIEW 

Pursuant to the Plaintiff, Alaska Building, Inc.'s request at the Court's invitation in 

its January 13, 2016, Order Regarding Alaska Building, Inc.'s Motion to Compel, 

defendant 716 West Fourth Avenue LLC (716 LLC) is hereby ORDERED to produce to 

the Court for in camera review the operating agreement for 716 LLC including all 

amendments and any other agreements pertaining to the operation antrcy.nagement of 

716LLC. ~~ 

Dated ________ , 2016. o~ 
~ 

PATRICK J. McKAY, 
SUPERIOR COURT JUDGE 
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LAW OFFICES OF 

jAMES B. GOTTSTEIN 

406 G STREET. SUITE 208 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(9071 274-7888 

FACSIMILE 
(907) 274-9493 

e , 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Case No. 3AN-15-05969CI 
) 

~,~ ORDER GRANTING 
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

(NOT EXTENSION) 

Upon consideration of plaintiff Alaska Building, Inc.'s motion for partial summary 

judgment, defendants' oppositions, and plaintiffs replies, it is HEREBY ORDERED 

that: 

1. the motion is GRANTED; 

2. that certain contract, dated September 19, 2013, by and between defendant 

Legislative Affairs Agency and defendant 716 West Fourth Avenue LLC titled "Extension 

of Lease and Lease Amendment No. 3," is declared illegal for failure to comply with AS 

36.30.083(a) in that it does not extend a real property lease; and 
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LAw OFFICES OF 

}AMES B. GorrsTEIN 

408 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
1907) 274·9493 

• 
3. a hearing for further necessary or proper relief pursuant to AS 22.10.020(g), 

shall be held August 15, 2016, beginning at 8:30 am, in Courtroom 30 I of the Boney 

Courthouse 425 G Street, Anchorage, Alaska. 

Dated --------' 2016. 

Patrick J. Mc~~s·. · 

~o 

Order Granting Motion for 
Partial Summary Judgment (Not Extension) Page 2 o/2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH A VENUE LLC and,) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 

-------------~) 
-:.'!~I 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT (NOT EXTENSION) 

Having considered the parties' briefing regarding Alaska Building, Inc. 's Motion 

for Partial Summary Judgment (Not Extension), the Motion is hereby DENIED. ORAL 
<f;j) 

ARGUMENT on the Motion shall be scheduled for <f{y~ 

~~ 
DATED this_ day of , 2016. rcJ ~ 

~~~ 
HON. PATRICK J. MCKAY 
Superior Court Judge 

( 10708-101-00317874; I) Page 1 of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [0'u.s. Mail on the \\o day of February 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~.~ 
Heidi Wyckoff 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- l 5-05969 

Page 2 of2 
( 10708-101-00317874;1} 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLI' 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Pia inti ff~ 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- I 5-05969 CI 

Y.11\ 
ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 

JUDGMENT (NOT EXTENSION) 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's ("LAA") 

Opposition to Plaintiffs Motion for Partial Summary Judgment (Not Extension), and/or 

responses thereto, and being duly advised in the premises, this Court finds and ORDERS 

as follows: 

ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
ALASKA BUILDING. INC.'" 716 WEST FOURT/-1 AVENUE. LLC. et al .. Case No. 3AN-15-05969CI 
Page I of2 
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IT IS HEREBY ORDERED that the Plaintiff's Motion for Partial Summary 

Judgment (Not Extension) IS DENIED. 

DATED this __ day of _____ , 2016. 

CERTIFICATE OF SERVICE 

H6~~hit Patrick McKay 
Su~~rior Court Judge 

This certifies that on February 3, 2016, I caused a true and correct copy of the foregoing to be served on: 

James B. Gollstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Allol'l1eyji1r l'lainlijJ) ""\ 

81131542.1 0081622-00003 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Allo1'11eys.fiJr Defendalll 716 We.1·1 Founh Avenue. LLC) 

ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 
ALASKA BUILDING, INC.'" 716 WEST FOURTH AVENUE. LLC. el al .. Case No. 3AN-l 5-05969CI 
Page 2 of2 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V, 

716 WEST FOURTH AVENUE, LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN-15-05969 CI 

LEGISLATIVE AFFAIRS AGENCY'S RESPONSE TO COURT'S REQUEST 
DATED FEBRUARY 26, 2016 

LAA'S RESPONSE TO COURT'S REQUEST DATED FEBRUARY 26, 2016 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
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In response to the Court's February 26, 2016 Order, the Legislative Affairs 

Agency ("LAA") is not asking the Court to find the entire case to be nonjusticiable. 

When LAA engages in procurements, courts may generally interpret and apply the 

Procurement Code for some transactions without violating the separation of powers 

doctrine. 1 There are limits, however. 

Some portions of the lease extension determination are nonjusticiable because of 

the "lack of judicially discoverable and manageable standards for resolving [the issue]" 

and "the impossibility of deciding without an initial policy determination of a kind 

clearly for nonjudicial discretion."2 Here, the Legislature statutorily authorized the 

Legislative Council to adopt the Alaska Legislative Procurement Procedures (the 

"Procedures") to address the special needs of the Legislature. 3 These Procedures require 

the Procurement Officer to make certain discretionary policy determinations. The 

responsibility for making these findings has been committed to the Legislative Council 

and it would be impossible for the Court to undertake an independent review of those 

findings without, in the words of the Alaska Supreme Court, "expressing a lack of respect 

for that [coordinate] branch of government. "4 There are no "judicially discoverable and 

manageable standards"5 that may be used to resolve the questions of whether the reasons 

1 See, e.g., State Center, LLC v. Lexington Charles Ltd. P 'ship, 92 A.3d 400, 421 
(Md. Ct. App. 2014) (noting trial judge's rejection of state agencies' motion to dismiss on 
"political question" grounds where plaintiffs claims related to interpretation and 
implementation of state procurement laws); cf AS 36.30.685. 

2 Baker v. Carr, 369 U.S. 186, 217 (1982); see also Kanuk ex rel. Kanuk v. State, 
Dep't of Natural Res., 335 P.3d 1088, 1096-97 (Alaska 2014) (using the Baker v. Carr 
criteria to identify nonjusticiable political questions). 

3 AS 36.30.020 (providing that the Legislative Council shall adopt procurement 
procedures that "must be adapted to the special needs of the legislative branch as 
determined by the legislative council"); Green Party of Alaska v. State, Div. of Elections, 
147 P.3d 728, 735 (Alaska 2006) (deference owed when Legislature is making policy 
determinations that require balancing various considerations). · 

4 State, Dep 't of Natural Res. v. Tong.ass Conserv. Soc 'y, 931 P.2d I 016, 1019 
(Alaska 1997); see also Kanuk, 335 P.3d at I 099 (finding policy-based decisions are 
better reserved for agencies or the Legislature). 

5 Baker, 396 U.S. at 217. 

LAA'S RESPONSE TO COURT'S REQUEST DATED FEBRUARY 26, 2016 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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for the material modification were in the best interests of LAA, legitimate, or unforeseen 

to LAA when it first entered into the lease. Nor could the Court properly determine 

whether it was practicable for LAA to competitively procure a new lease because of the 

policy determinations inherent to such a decision. 

Accordingly, the Court may not second-guess the Procurement Officer's 

determinations under the Procedures that: 

• the reasons for a material modification (i.e., an expansion of the Legislative 
Information Office's physical footprint) of the lease were legitimate; 

• the reasons for the modification were unforeseen when the original lease 
was entered into; 

• it was not practicable to competitively procure a new lease; or 

• the modification was in the best interests of the LAA.6 

The application ofthe Procedures to these policy determinations is nonjusticiable. 

Despite these limitations, LAA does not contend that the entire case is necessarily 

nonjusticiable because Plaintiffs request for declaratory relief could conceivably be 

limited to the lease extension's compliance or non-compliance with AS 36.30.083.
7 

If so, 

then no political question should be at issue. To the extent that the Court decides that any 

ruling depends upon an evaluation of the Legislature's rules of procedure and how they 

were applied, including the related policy determinations made by the Procurement 

Officer (e.g., the expansion of the Legislative Infonnation Office's footprint), the case 

would be nonjusticiable. 

LAA respectfully notes that this is a very complicated and fact-specific issue to 

address in the two pages allotted by the Court. To the extent that the Court would benefit 

from additional briefing, LAA would be happy to provide it. 

6 See Procurement Officer's Findings Under Legislative Procurement Procedure 
040(d) at 4-9 (attached as Exh. F to Affidavit of Kevin M. Cuddy) (filed Feb. 3, 2016). 

7 Cf State Center, LLC, 92 A.3d at 421; AS 36.30.685. 

LAA'S RESPONSE TO COURT'S REQUEST DATED FEBRUARY 26, 2016 
ALASKA BUILIJ/NG. INC. v. 716 WEST FOURTH AVENUE, LLC. er al., Case No. 3AN-15-05969CI 
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DATED: March 11, 2016. 

CERTIFICATE OF SERVICE 

• 
STOEL RIVES LLP 

By:_L~!'.'.:::::_lL!:!:f;.~~,,...----­
KEVIN CUDDY 
(Alaska Bar #08100 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY' 

This certifies that on March 11, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Allorney or Plaintiff) 

81823173.4 0081622-00003 

ssistant 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Allorneysfor Defendant 716 West Fourth Avenue, LLC) 

LAA'S RESPONSE TO COURT'S REQUEST DATED FEBRUARY 26, 2016 
ALASKA BUILDING, INC. v. 716WESTFOURTHAVENUE, LLC, eta/., Case No. 3AN-15-05969CI 
Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc., 

Plaintiff, 

v. 

716 West Fourth Avenue LLC, and 
Legislative Affairs Agency, 

Defendants. 

) 
) 
) 
) 
) 
) 

) Case No. 3AN-15-05969CI ) 
) 
) 

ORDER STAYING PENDING DISCOVERY MOTIONS (#35, #39, and #40) 

Case motions #35 (Motion for In Camera Review), #39 (Motion for Protective 

Order), and #40 (Motion for Order to Show Cause Why 716 West Fourth Avenue LLC 

Should Not Be Held In Contempt) are stayed pending ruling on case motion #4 

(Plaintiffs Motion for Partial Summary Judgment, not extension) currently set for oral 

argument on March 22, 2016. 

I certify that on 3 U }/ h , 
a copy of the above was mailed to each of 
the following at their addresses of record: ,7_ • ff 9°'nli!A- ~\. ....,,n~ er 
h.Uln f!utldv/ f!Aff rwy /2o/tl11f;()71 

K. Nixon/Judicial Assistant/(" 
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ANCHORAGE. ALASKA 
99501 

TELEPHONE 
19071 274·7686 
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(907) 274-9493 
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IN THE SUPERIOR COURT FOR THE STATE OF A'EASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE::i ~.9 ?"1 3: 29 

'l\l I ur t.O t'.. II 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 
) 
) 

I hereby certify that on this date I hand delivered a copy of: 

1. Reply to 716 LLC's Opposition to Alaska Building, Inc. Motion to Show Cause 
Why 716 West Fourth Avenue LLC Should Not Be Held in Contempt; 

2. Opposition to 7 l 6's Motion for Protective Order; 

3. (Proposed) Order Denying 716 West Fourth Avenue LLC's Motion for Protective 
Order; and 

4. this Certificate of Service, to: 

Jeffrey W. Robinson/ 
Eva R. Gardner 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Dated: February 29, 2016 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 
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.-. ~:· -_:: c;:.~i ... :~ .. ..... 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKAC i'., j::/;·:·, 

"·•I 

THIRD JUDICIAL DISTRICT, AT ANCHORAGE[ 
lU1bT-B 29 Pi·/ 3: 29 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

VS. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OPPOSITION TO 716'S MOTION FOR PROTECTIVE 
ORDER 

Plaintiff Alaska Building, Inc., opposes the Motion for Protective Order filed 

February 17, 2016, by 716 West Fourth Avenue LLC (716), which is the second motion 

for what might be characterized as a case management protective order filed by 716 

(Second Motion for Protective Order). 

A. The Second Motion for Protective Order Should Be 
Denied for Failure to Comply With Civil Rule 26(c) 

As a threshold matter, counsel for 716 did not confer or attempt to confer with 

counsel for Alaska Building, Inc., to try to resolve the discovery dispute without court 

action as required by Civil Rule 26( c ). As a result, 716's motion lacks the certification 

required by the rule. Instead, paragraph 2 of the Affidavit of Jeffrey W. Robinson in 

Support of Motion for Protective Order (Robinson Affidavit) states that "716 has 

previously attempted to negotiate a confidentiality agreement with [Alaska Building, Inc.] 
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governing discovery in this matter without success." This is a disguised way of stating that 

716 has not complied with the requirement to confer or attempt to confer before filing its 

Second Motion for Protective Order. Alaska Building, Inc. respectfully submits that 716's 

failure to comply with Civil Rule 26(c) is sufficient reason to deny its Second Motion for 

Protective Order. 

B. The Issues Raised in the Motion Have Already Been 
Decided Against 716 

On October 6, 20 I 5, Alaska Building, Inc. filed a Motion to Compel Responses to 

Plaintiffs First Requests for Production to 716 West Fourth Avenue LLC. On October 29, 

2015, 716 filed a previous motion for protective order (First Motion for Protective Order) 

on substantially similar grounds to its Second Motion for Protective Order. 

On January 13, 20 I 6, this Court denied 7 I 6's objections to some of Alaska 

Building, Inc.'s requests for production, sustained others, and required proper logs for 

documents withheld on grounds of privilege. 1 In denying 7 I 6's objections to Request for 

Production No. I for loan related documents, the order states in relevant part: 

As discussed above, there is no confidential exemption to discovery; 7 I 6 can 
instead seek a protective order under Rule 26(c) for this information. 716 
also claims that these documents are protected by privilege and work-product 
doctrine. 7 I 6 has not provided a privilege log for these documents. 7 I 6 must 
either produce these documents or provide a log as required by Rule 
26(b)(5). 

Order to Compel at pp 2-3. 

By its Discovery Order of January 15, 2016, this Court denied 7 l 6's First Motion 

for Protective Order and also set procedures to be followed in this matter, "to expedite the 

1 See Order Regarding Alaska Building Inc's Motion to Compel (Order to Compel). 

Opposition to 716 LLC's 
Second Motion for Protective Order Page 2 of5 

002163



LAW OFFICES OF 

jAMF~• B. GonsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
<9071 274·7686 

FACSIMILE 
(9071 274-9493 

• 
flow of discovery material, facilitate the prompt resolution over confidentiality, adequately 

protect confidential material, and ensure that protection is afforded only to material so 

entitled. "2 The Discovery Order was entered after briefing by both parties, including 

citation to Foltz v. State Farm Mut. Auto. Ins. Co.,3 and Pansy v. Borough ofStroudsburg,4 

by Alaska Building, Inc., holding that protective orders require a particularized showing of 

good cause with respect to each document for which protection is requested. 

Paragraphs 5 & 7 of the Discovery Order implement this particularized showing 

requirement as follows: 

5. A producing party wishing to redact documents . . . or keep any 
documents confidential must produce the documents when due and properly 
seek a protective order under Civil Rule 26(c). 

7. With the exception of documents or information acquired other 
than through discovery in this matter, produced documents for which a 
motion for protective order has been filed shall not be further disseminated 
by any receiving party pending determination of the motion for protective 
order. 

By ordering the production of documents while keeping them confidential pending a 

determination of a motion for protective order, the Discovery Order allows the requesting 

party and, if necessary, the Court to evaluate what protection, if any, should be accorded 

specific documents. 

The grounds 716 gives for claiming protection in its Second Motion for Protective 

Order are, "Publication of these sensitive documents would expose 7 l 6's finances and 

2 Order to Compel at p. l. 
3 331F.3d1122, 1130(9thCir2003). 
4 23 F .3d 772. 786-787 (3rd Cir. 1994) 

Opposition to 716 LLC's 
Second Motion for Protective Order Page 3 o/5 
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inner workings to the public, to the detriment of its business relationships and future 

negotiation power."5 The only support for this claimed harm are the conclusory statements 

in paragraphs 4 and 5 of the Robinson Affidavit that: "The additional production 

compelled by the Court's January 13, 2016 order is comprised of sensitive business 

information" and "Dissemination of these documents would have a detrimental effect on 

7 l 6's business operations." 

First, Mr. Robinson is 7 l 6's attorney, not an owner or manager of 716. As such, he 

lacks the competency to make such factual proof. Second, even if Mr. Robinson had the 

competency to affie to these facts, they are insufficient to support the required 

particularized showing of good cause for protection of each document. Furthermore, to the 

extent Mr. Robinson's statements are read to mean that all such documents, if 

disseminated, would have some detrimental effect on 7 l 6's business operations, they are 

demonstrably false. 

As set forth in Exhibit l to Alaska Building, lnc.'s February 22, 2016, 

"Memorandum in Support of Motion to Show Cause Why 716 West Fourth Avenue 

Should Not Be Held in Contempt," and paragraph 3 of the supporting Affidavit of James 

B. Gottstein, out of 150 pages of documents produced pursuant to the Order to Compel, 3 

pages were an e-mail Alaska Building, Inc., already possessed, 26 pages were of a deed of 

trust that was recorded, and 116 pages were of the "Lowe Appraisal," which was also 

already in Alaska Building, Inc.'s possession. This leaves only 5 pages pertaining to 

5 Second Motion for Protective Order, pp 7-8. 

Opposition to 716 LLC's 
Second Motion for Protective Order Page 4 o/5 
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applications for payment by Criterion General, Inc., which do not seem to be the sort of 

documents for which a protective order is warranted. 

Alaska Building, Inc. respectfully submits that 716 should be required to follow the 

court-ordered procedures-procedures specified by this Court after 716 was given a full 

and fair opportunity to be heard. 

C. Conclusion 

For the foregoing reasons, Alaska Building, Inc. respectfully urges that 7 l 6's 

Second Motion for Protective Order be denied, with the order specifying that 

contemporaneously with complying with the Order to Compel, 716 may move for a 

confidentiality order as allowed in the Discovery Order. 

A proposed order has been lodged herewith. 

Dated February 29, 2016. 

Opposition to 716 LLC's 
Second Motion for Protective Order 

a es B. Gottstein, ABA # 7811100 
At orney for Plaintiff 

Page 5 of5 
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IN THE SUPERIOR COURT FOR THE STATE OF ALlski.i;;~.i;{·,~~i·' 
THIRD JUDICIAL DISTRICT, AT ANCHORA,Gfr-r,... ") 

<U:uru-i1:.9 PM 3=29 

ALASKA BUILDING, INC., an Alaska 
corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

REPLY TO 716 LLC'S OPPOSITION TO ALASKA 
BUILDING, INC. MOTION TO SHOW CAUSE WHY 716 

WEST FOURTH A VENUE LLC SHOULD NOT BE 
HELD IN CONTEMPT 

After full briefing by both parties, this Court denied 716 LLC's objections to Alaska 

Building, Inc.'s Request for Production No. 1 (RFPl) and ordered that "716 must either 

produce these documents or provide a privilege log as required by Rule 26(b)(5)." 1 The 

Order to Compel also allowed 716 LLC to seek a protective order for produced material. 

This Court's January 15, 2016, Discovery Order classifies any material for which a motion 

for protective order is filed confidential pending determination of the motion. In spite of 

these orders, 716 LLC refused to comply with this Court's Order to Compel. As a result, 

1 January 13, 2016, Order Regarding Alaska Building Inc's Motion to Compel 
(Order to Compel), pp 2-3. 
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Alaska Building, Inc. was forced to file this motion for an order that 716 LLC show cause 

why 716 LLC should not be held in contempt for disobeying the Order to Compel. 

Alaska Building, Inc. showed in its opening memo that 716 LLC did not comply 

with the Order to Compel. "Once noncompliance [with a discovery order] has been 

demonstrated, the noncomplying party bears the burden of proving that the failure to 

comply was not willful." Khalsa v. Chose, 261 P.3d 367, 392 (Alaska 201 l) (citations 

omitted). 

Not only has 716 LLC not met its burden, but it actually trumpets that its 

disobedience is based on its continuing objection. In 716 LLC own words: 

716 continues to object to production of "all projections and pro fonnas and 
personal financial statements." However, in a showing of continued good 
faith, a proposed order regarding the requested material associated with the 
loan applications is attached to this Opposition. 

Opposition, page 2. Disobeying the Order to Compel while offering a "showing of good 

faith" with a motion that has essentially already been decided against it2 is no justification. 

In fact, a refusal to comply with a court order based on an objection that has been 

overruled is willful disobedience. DeNardo v. ABC Inc. RVs Motorhomes, 51 P.3d 919, 

923 (Alaska 2002). 

2 The Discovery Order denied a similar motion by 716 LLC, and established 
procedures "to expedite the flow of discovery material, facilitate the prompt 
resolution over confidentiality, adequately protect confidential material, and ensure 
that protection is afforded only to material so entitled." 

Reply Re:Motionfor 
Order to Show Cause Page 2 o/3 
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716 LLC seems to believe it can avoid or mitigate the consequences of its willful 

and deliberate disobedience by claiming, without explanation, that it is acting in 

"continued good faith." Apparently it expects that merely stating continuing good faith 

will induce this Court to (I) overlook or ignore that it willfully disobeyed the Order to 

Compel, and (2) reconsider (without motion) and modify its earlier orders. Alaska 

Building, Inc. respectfully urges the Court to do neither. 

Instead, Alaska Building, Inc., believes defendant 716 LLC is required to obey this 

Court's orders. Therefore, Alaska Building, Inc., respectfully requests this Court grant its 

Motion to Show Cause Why 716 West Fourth Avenue LLC Should Not Be Held In 

Contempt. 

Dated February 29, 2016. 

Reply Re: Motion for 
Order to Show Cause 

Ja e B. Gottstein, ABA # 7811100 
ttobey for Plaintiff 

Page 3 o/3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc 
Plaintiff, 

vs. 

716 West Fourth Avenue LLC et al 
Defendant. 

This case is scheduled for: 

CASE NO: 3AN-15-05969CI 

CALENDARING ORDER 

Event: Oral Argument: motion for partial summary judgment-not extension 

Court: 825 W 4th Ave Anchorage, AK 99501 

Location: Courtroom 301, Nesbett Courthouse 

Date: March 22, 2016 

Time: 2:30 pm - 4:00 pm 

Judge: Patrick J McKay 

Defendant Legislative Affairs Agency is ordered to file a specific response to the 

following question: Is the legislature asking the judiciary to find this case to be 

nonjusticiable? The response is requested to be filed no later than 7 days before oral 

argument or March 15, 2016 and shall not exceed two(2) pages 

February 26, 2016 
Effective Date 

I certify that on 02/26/16 
a copy of this notice was e-mailed to: 

James B Gottstein Esq 
Kevin M Cuddy Esq 
Jeffrey W Robinson 

Clerk: KNixon 

CIV-102 
Calendaring Order 
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INTHE SUPERIOR COURT FOR THE STATE OF ALiAsIO\::; ii .. ;Ci 

THIRD JUDICIAL DISTRICT, AT ANCHOM~B 25 PM I: I 8 

ALASKA BUILDING, INC., an Alaska 
corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

REPLY TO 716 LLC RESPONSE TO ALASKA 
BUILDING, INC.'S REQUEST FOR IN CAMERA 

REVIEW 

Alaska Building, Inc.'s Request for Production No. 5 (RFP5), reads: 

Please produce the operating agreement for 716 LLC, including all 
amendments and any other agreements pertaining to the operation and/or 
management of 716 LLC. 

This Court's January 13, 2016, Order Regarding Alaska Building Inc's Motion to Compel, 

page 4, states: 

[The operating agreement] does not seem particularly relevant but since 716 
has offered it to the court for an in camera review the court will conduct an 
in camera review of this document if [Alaska Building, Inc.] requests it. 

Alaska Building, Inc., has requested the Court to conduct an in camera review of the 

operating agreement, including all amendments and any other agreements pertaining to the 

operation and/or management of 716 LLC (Request). 
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Because Civil Rule 26(b) allows discovery of material that may not be admissible 

itself, "if the information sought appears reasonably calculated to lead to the discovery of 

admissible evidence," in its Request, Alaska Building, Inc., briefly identified the sorts of 

information it was seeking to identify, to wit: (I) any agreement(s) to indemnify any 

person, (2) any other indications that the owners of 716 LLC knew the lease the subject of 

this action was not at least I 0% below market rent and/or did not extend a real property 

lease, and (3) that 716 LLC otherwise does not have clean hands. 

For example, if Mr. Pfeffer, the new part owner and sole manager of716 LLC, has 

agreed to indemnify Mr. Acree, the former 100% owner of716 LLC, that would be an 

obvious trail to look down. Something this obvious, however, seems unlikely. It is hard to 

identify all of the possible provisions that might warrant further investigation, but Alaska 

Building, Inc., wanted to give the Court an idea of the types of things it was looking for. 

As to the scope of material for the in camera review, the Request tracked RFP5, 

which was fashioned so that it would be functional, rather than depend on what a 

document might be called. If there are "other agreements pertaining to the operation 

and/or management of716 LLC" that 716 LLC would not classify as the "operating 

agreement and material amendments," 1 it is hard for Alaska Building, Inc., to see why they 

should be withheld from the in camera review. For starters, why should 716 LLC get to 

decide what is a "material" amendment? That 716 LLC specifically objects to the "all 

1 (Emphasis added). 

Request for In Camera Review Reply Page 2 o/3 
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amendments" language and wants to substitute "material amendments" raises questions as 

to what amendments it intends to withhold from the in camera review because they are not 

"material" in 716 LLC's sole judgment. If there are other agreements pertaining to the 

operation and/or management of 716 LLC that are not labeled the operating agreement or a 

material amendment by 716 LLC, Alaska Building, Inc., respectfully suggests they should 

be provided. 

Alaska Building, Inc., has no objection to 716 LLC being allowed to seek a 

protective order for documents the Court might decide should be produced to Alaska 

Building, Inc. This Court's January 15, 2016, Discovery Order specifically provides that a 

party may move for a protective order and the documents produced will remain 

confidential pending determination of the motion. Alaska Building, Inc., sees no reason to 

deviate from this procedure. 

Dated February 25, 2016. 

s. B. Gottstein, ABA # 7811100 
ey for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and proposed 
order to Kevin M. Cuddy and Jeffrey W. Rob· - va R. GamIJl'.lef,----

Dated February 25, 2016. 

Request for In Camera Review Reply Page 3of3 
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ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, et al. 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

REPLY TO: 
LEGISLATIVE AFFAIRS AGENCY'S AND 

716 LLC'S OPPOSITIONS TO PLAINTIFF'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

A. The Contract Does Not Extend a Real Property Lease Within the 
Meaning of AS 36.30.083(a) 

The question presented by Alaska Building, Inc.'s Motion for Partial Summary 

Judgment (Not Extension) is whether the lease entered into by the Legislative Affairs 

Agency (LAA) and 716 West Fourth Avenue LLC (716 LLC) for the new Anchorage 

Legislative Information Office (Lease) "extends" a real property lease within the meaning 

of AS 36.30.083(a). AS 36.30.083(a) provides as pertinent: 

[T]he legislative council ... may extend a real property lease that is entered 
into under this chapter for up to 10 years if a minimum cost savings of at 
least 10 percent below the market rental value of the real property at the time 
of the extension would be achieved on the rent due under the lease. 

(emphasis added). 
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There is no dispute that the Lease provided for the demolition of the existing 

building down to its steel frame and foundation, demolition of the adjoining building, and 

construction of an otherwise new building, while the Anchorage Legislative Information 

Office moved out for over a year. As the Legislative Affairs Agency put it, the Lease 

provided for demolishing the former restaurant/bar known as the Anchor Bar, 
aside from its east wall, and remodeling, renovating, and expanding the 
existing LIO so that it now covered both lots on the combined site from the 
old LIO building and the Anchor Bar. It provides for site demolition of the 
existing structures and nearby sidewalk, excavation and backfill on top of the 
existing foundation, abandonment of existing water services and installation 
of a new water service to connect to the main, installation of new sanitary 
sewer service, and construction of the current structure based on new 
plumbing, heating, fuel system, ventilation, electrical, and insulation designs. 
The Alaska State Legislature vacated the premises for over 13 months during 
the demolition and reconstruction process. 

Pages 6-7 of the Legislative Affairs Agency's opposition. Alaska Building, Inc., also 

draws the Court's attention to the photographs contained in its June 12, 2015, 

Memorandum and supporting affidavit, as well as in its July 7, 2015, reply to the 

Legislative Affairs Agency's June 29, 2015, opposition. It is apparent the Lease was a 

contract to construct and lease back the building. 

Section B.1. of the Legislative Affairs Agency's February 3, 2016, opposition 

argues AS 36.30.083(a) does not preclude substantial modifications, stating, "It is entirely 

unclear how much change [Alaska Building, Inc.] deems to be 'too much' "to qualify as an 

extension. For better or worse, this Court is not being asked to draw the exact boundaries 

of how much is too much because this case does not present a close question. 

In its opposition at page 12, 716 LLC argues that AS 36.30.083(a) "does not restrict 

in any way the degree to which the terms may change from the original lease," and at 13 

Reply to LAA & 716 LLC's Oppositions to 
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that the Lease complies with AS 36.30.083(a) because 716 LLC and the Legislative 

Affairs Agency say the Lease is an extension. The former reads completely out of the 

statute the requirement that an agreement "extend a real property lease," and the latter 

ignores that it is the effect of an instrument that controls, not how it is characterized by the 

. I parties. 

Section B.2. of the Legislative Affairs Agency's February 3, 2016, opposition 

argues that the Lease is not a new contract, but that is beside the point; the question is 

whether it "extends" a lease within the meaning of AS 36.30.083(a). At page 13 the 

Legislative Affairs Agency argues that it is the intent of the parties that controls whether a 

lease is an extension or not. However, the question here is not whether the parties intended 

it to be an extension, but compliance with AS 36.30.083(a). 

Just last August, in De Vilbiss v. Matanuska-Susitna Borough, 356 P.3d 290, 295 

(Alaska 2015), the Supreme Court had occasion to summarize Alaska jurisprudence on 

statutory interpretation 

Determining the plain meaning of the statute is not the whole inquiry; we 
also look to the legislative purpose and the intent of the statute. We have 
adopted a sliding scale approach to statutory interpretation, under which 
"[t]he plainer the statutory language is, the more convincing the evidence of 
contrary legislative purpose or intent must be." "We apply this sliding scale 
approach even if a statute is facially unambiguous." 

(footnotes omitted). In that case, the Supreme Court found the plain meaning of the statute 

was confirmed by the legislative history. 

1 Department of Revenue v. Baxter, 486 P.2d 360, 364 (Alaska 1971). 
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• 
Here, the plain meaning of the statute excludes the Lease. Demolishing two 

buildings2 and constructing a new one in its place while the tenant vacates for over a year 

is simply not an extension under the plain meaning of AS 36.30.083(a). 

This is confirmed by the legislative history cited by Alaska Building, Inc., in its 

June 12, 2015, Memorandum in support of the Motion (Memo), attached as Exhibit 1 

thereto. This legislative history is that AS 36.30.083(a) "will avoid the costs and 

disruption of moving state offices and large numbers of state employees," and take 

economic advantage of the fact that all of the costs of building leased space is paid for over 

the initial term of the lease.3 The letter transmitting the bill states: 

In the past, DOA leases consisted of a constant rental rate throughout the life 
of the lease. This was unduly costly for the state, since initial construction 
and tenant improvements (Tl) of office buildings are generally financed and 
amortized only over the initial lease period, not the optional renewal periods. 
The state was effectively paying multiple times for one-time costs.4 

There is no question that AS 36.30.083(a) was enacted in its current form to take 

advantage of landlords having paid for their construction costs before leases are extended 

and therefore able to offer lower rents. This was the reason for allowing deviation from 

the competitive bidding process normally required. The legislative history thus confirms 

the plain meaning of the statute that demolishing the existing and adjacent buildings to 

construct a new office building while the tenant has to move out for over a year is not an 

2 The old Anchorage Legislative Information Office down to its foundation and steel 
frame. 

LAW OFflCES OF 
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3 Exhibit 1 to Memo, page 4. 
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4 Exhibit 1, to Memo, page 1. 
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• 
extension. Neither the Legislative Affairs Agency nor 716 LLC addressed this legislative 

history. 

Instead they argue the Legislative Council was authorized to ignore the 

requirements of AS 36.30.083(a). 

B. The Legislative Council Did Not Have Authority to Violate AS 
36.30.083( a) 

Both LAA and 716 LLC spend a considerable part of their oppositions arguing that 

the Legislative Council was not bound by AS 36.30.083(a) because it complied with its 

Gust amended) procurement rules. However, the Legislative Council was required to 

comply with the statute as well as its own procurement rules. Alaska Const. Art. II, § 11, 

cited by 716 at page 6 of its opposition for the proposition that the Legislative Council has 

independent constitutional authority, provides that the Legislative Council may only 

perform duties as provided by the Legislature. Both the Legislative Affairs Agency and 

716 LLC cite AS 36.30.020 for the proposition that the Legislative Council had the 

authority to enter into the Lease, but AS 36.30.020 explicitly requires the procedures 

adopted by the Legislative Council to be "based on the competitive principles consistent" 

with AS 36.30. And, of course, AS 36.30.083(a), allowing deviation from the competitive 

bidding process is explicitly applicable to the Legislative Council. Moreover, the actions 

of the Legislative Council approving the negotiation of the Lease required the Lease to 

Reply to LAA & 716 LLC's Oppositions to 
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• 
comply with AS 36.30.083(a)5 and the Lease itself states in numerous places that it was 

entered into under the authority of AS 36.30.083(a). 

C. The Court Can and Should Decide Now Whether the 
Lease Extends a Real Property Lease 

At page 2 of its opposition, the Legislative Affairs Agency asks this Court to decide 

the Motion as soon as practicable: 

The pendency of this litigation and [Alaska Building, Inc.'s] ongoing 
challenges to the validity of these procurement procedures have created 
uncertainty concerning the application of AS 36.30.083(a) for this lease, 
which has the potential to impact budgeting and other decisions that will be 
made during the session. LAA respectfully requests that the Court provide a 
ruling on the potentially dispositive legal issue of the proper interpretation of 
AS 36.30.083(a) as soon as practicable. 

(footnote omitted). 

In contrast, 716 LLC argues that this Court should delay consideration of the 

Motion until after trial because this Court left open the possibility 716 LLC can prove 

undue prejudice under the /aches doctrine at trial. 716 LLC misreads this Court's decision 

on the Legislative Affairs Agency's Laches Motion. The Conclusion of this Court's Order 

Denying Summary Judgment Re: Laches, includes the following: 

AB I's only acknowledged request is for a declaratory ruling on the legality of 
the lease for failure to follow procurement procedures mandated by Alaska 
law. Summary dismissal of this litigation by the court's invoking its equitable 
powers and utilizing the defense of !aches would result in a complete 
avoidance ofa ruling on the legality of the LAA/716 lease-- hardly an 

5 Specifically, as set forth in Exhibit B to 716 LLC's opposition, page 3, the action taken 
by the Legislative Council was, "The motion allowing the chairman to negotiate all the 
terms and conditions necessary to extend Lease 2004-024411-0 pursuant to AS 
36.30.083(a) passed with no objections." (emphasis added). 
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• 
equitable result to any involved party, but most especially to the citizen 
taxpayer. 

716 LLC moved for reconsideration of this Order and in the Court's Order Denying 

Motion for Reconsideration Re: Laches, this Court made even clearer that, "The court does 

not find that the defense of !aches applies to the request for a declaratory judgment" and 

"[T]he court still finds that the request for declaratory relief in and of itself does not give 

rise to a !aches defense." 

Alaska Building, Inc.'s Motion for Partial Summary Judgment (Not Extension) 

requests a judgment declaring the Lease does not comply with AS 36.30.083(a) in that it 

does not extend a real property lease. This is precisely the relief for which this Court has 

held /aches is unavailable. If this Court grants the instant motion for partial summary 

judgment for an order declaring the Lease illegal for noncompliance with AS 36.30.083(a), 

under this Court's laches decision the defendants may attempt to prove prejudice in support 

of their !aches defense at trial as to the remedy that the Lease is also null and void as a 

result. Alaska Building, Inc., also believes that under AS 22.10.020(g) this Court should 

set a hearing for further necessary or proper relief, which would include such possible 

remedies as (a) 716 LLC paying back funds received in excess of that allowed by AS 

36.30.083(a), and (b) reformation of the Lease. 

716 LLC also argues that whether the Lease complies with AS 36.30.083(a) is a 

nonjusticiable political matter, citing Malone v. Meekins, 650 P.2d 351 (Alaska 1982), and 

Abood v. League of Women Voters of Alaska, 743 P.2d 333 (Alaska 1987). As a threshold 

matter, while the Legislative Affairs Agency might have standing to raise the justiciability 

Reply to LAA & 716 LLC's Oppositions to 
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• 
issue, 716 LLC does not. As set forth above, the Legislative Affairs Agency has requested 

a decision on the motion as soon as practicable. 

In any event, Meekins and Abood are inapposite. Meekins involved the House 

removing its Speaker and electing a new one, which the Supreme Court held was not 

subject to judicial review. Similarly, in Abood, the Supreme Court held that the 

Legislature did not have to follow the Open Meetings Act, AS 44.62.310, because how the 

Legislature operates was within its sole province so long as constitutional rights were not 

violated. In both cases, it was the full legislature that acted. 

Here, the Legislative Council is subject to the explicit requirements of AS 

36.30.083(a), negating the first Baker v. Carr test of "a textually demonstrable 

constitutional commitment of the issue to a coordinate political department," adopted by 

the Alaska Supreme Court in Malone. 6 Alaska Building, Inc., does not doubt that the full 

legislature has the power to act on the Lease, but the Legislative Council does not have 

authority to violate AS 36.30.083(a). Even ifthe Legislature acts on the Lease this Court 

would still have authority to determine the application of AS 36.30.083(a) to the Lease, 

subject to possible mootness and application of the public interest exception to the 

mootness doctrine. 7 

As the Supreme Court cautioned in both Malone8 and Aboocf, merely 

6 650 P.2d at 357, citing to Baker v. Carr, 369 U.S. 186, 210 217, 82 S.Ct. 691, 710 (US 
1962). 
7 See, Wetherhorn v. Alaska Psychiatric Inst., 156 P.3d 371, 380 (Alaska 2007). 
8 650 P.2d at 356. 
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characterizing a case as political in nature does not render it immune from judicial 

scrutiny. 10 The Legislative Affairs Agency not only has not raised the justiciability issue, 

but has asked for a decision as soon as practicable. Alaska Building, Inc., respectfully 

suggests the Legislative Affairs Agency's request be accommodated. 

D. Conclusion 

For the foregoing reasons it is respectfully suggested the Court should, (I) Grant 

plaintiff Alaska Building, lnc.'s Motion for Partial Summary Judgment (Not Extension), 

(2) Declare that the Lease does not comply with AS 36.30.083(a) because it does not 

extend a real property lease, and (3) Set a hearing for further necessary or proper relief 

pursuant to AS 22. l 0.020(g), which can be the trial set to s August 15, 2016. 11 

Dated February 23, 2016. 

el!. Gottstein, ABA # 7811100 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof and revised 
proposed order to Kevin M. Cuddy and Jeffrey W. Robinson/Eva R. Gardner,. 

~ Dated February 23, 2016. /{n 1'.iottstein 

9 743 P.2d at 336. 
10 None of the five other factors under Baker v. Carr, 369 U.S. 186, 210 217, 82 S.Ct. 691, 
710 (US 1962) apply here. 
11 A revised proposed order reflecting this further hearing is being lodged herewith. 
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. i.-iTE OF J:.L~Sr'.r~ 

T'-'!::;f) OISTF:ICT 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

ZOl6 FEB 16 PM 4: 16 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

CLEi:,.~· TRit .. L Clil .. n:~: ~ 

BY: ____ _ 
ALASKA BUILDING, INC., an Alaska ) r::-:--11 1 / r:LEi,r; 
corporation, ) 

) 
Plaintiff, ) 

) 
VS. ) 

) Case No.: 3AN- l 5-05969 CI 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 
______________ ) 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF 716 WEST 
FOURTH A VENUE, LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR 

PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

1. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Opposition to Plaintifrs Motion 

for Partial Summary Judgment (Not Extension). I have personal knowledge of all facts 

described herein. 

2. I have correctly attached true and correct copies of Exhibits A through G 

< ~ to716's0pposition 

3. I declare under penalty of perjury that the foregoing is true and correct. 

( 10708-101-00313213;1} Page I of3 
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FURTHER YOUR AFFIANT SA VETH NAUGHT. 

tL 
JeffyY W. Robinson 

SUBSCRIBED AND SWORN to before me this \b day of February, 2016. 

~Q-~ 
NOTARY PUBLIC in and for Alaska 
My Commission Expires: Ytl r201G 

t 

AFFIDAVIT IN SUPPORT OF OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

Alaska Building, Inc. vs. 716 West Fourth Avenue. LLC, et. al. 3AN-l 5-05969Civil 

Page2of3 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile [0"u.S. Mail on the lb day of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~-G-~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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In the Supreme Court of the State of Alaska 

716 West Fourth Avenue LLC, 

Petitioner, 

v. 

Alaska Building, Inc., 

Respondent. 

Trial Court Case# 3AN-15-05969CI 

) 
) 
) 

) 
) 
) 
) 
) 

Supreme Court No. S-16062 

Order 
Petition for Review 

Date of Order: 9/24/15 

Before: Stowers, Chief Justice, Fabe, Winfree, Maassen, and Bolger, 
Justices. 

On consideration of the petition for review filed on 9/2/15, and the response 

filed on 9/14/15, 

IT IS ORDERED: 

The petition for review is DENIED. 

Entered by direction of the court. 

Clerk of the Appellate Courts 

cc: Supreme Court Justices 
Judge McKay 
Trial Court Clerk 

Distribution: 

Jeffr~y Robinson 
Ashburn & Mason, P.C. 
1227 W 9th Avenue, Suite 200 
Anchorage AK 99501 

James 13 Gottstein 
Law Project of Psychiatric Rights 
406 G Street Suite 206 
Anchorage AK 99501 

OnJcr611. wpl 
Rev 05/19/2:J04 -- WPI l 

Daniel T Quinn 
Richmon<! & Quinn 
360 K St Ste 200 
Anchorage AK 99501 

Kevin Cuddy 
Stoel Rives LLP 
510 L St, Ste 500 
Anchorage AK 99501 

Mark P. Scheer 
Lane, Powell, Moss & Miller 
1420 Fifth Avenue, Suite 4100 
Seattle WA 98101 

Blake H Call 
Call Hanson & Kell, P.C. 
413 G Street 
Anchorage AK 9950 I 
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• 
IN THE SUPREME COURT FOR THE STATE OF ALASKA 

716 WEST FOURTH AVENUE, LLC 

Petitioner. 
vs. 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Respondent. 

) 
) 
) 
) 
) 

. i 

) Supreme Court No. _____ _ 
) Case No.: 3AN-15-05969 Civil 
) 
) 
) 
) 
) 

I certify that the typeface used 
in this document is 13 Point 

_______________) 

CORRECT.ED AFFIDAVIT OF SERVICE 

ST ATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Heidi A. Wyckoff, being first duly sworn upon oath, depose and state: 

l. I am employed by the law firm of Ashburn & Mason, P.C., counsel for 

petitioner in the above-captioned matter. 
.. ·: '·· ... --

2. I am filing this Corrected Affidavit of Service to correct the caption 

contained in the previously filed Affidavit of Service dated September 2, 2015. 

3. Pursuant to Appellate Rule 403 (a)(l)(A), I served a copy of the 

Docketing Statement, Petition for Review and Affidavit of Service, via hand delivery on 

September 3, 2015 to: 

{I 0708-1 O.J-0028832 i; l .1 · Page! of3 
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-------------- ---- ---- --------

Chambers of the Honorable Judge Patrick A. McKay 
Anchorage Superior Court 
425 W. 4th Avenue 
Anchorage, Alaska 99501 

4. Pursuant to Appellate Rule 403 (a)(l)(A), I served a copy of the 

Addendum to Docketing Statement, corrected Affidavit of Service, via hand delivery 

on September 3, 2015 to: 

Chambers of the Honorable Judge Patrick A. McKay 
Anchorage Superior Court 
425 W. 4th Avenue 
Anchorage, Alaska 9950 I 

5. Pursuant to Appellate Rule 403 (a)(l)(A), I served a copy of the 

Docketing Statement, Petition for Review and Affidavit of Service on September 2, 

2015 and on September 3, 2015, a copy of the Addendum to Docketing Statement Band 

the Corrected Affidavit of Service on the following parties via U.S. mail: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

{ 10708·101-00288321; I) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Cynthia L. Ducey 
Delaney Wiles 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 9950 l 

Blake Call 
Call & Hanson, P.C. 
413 G Street 
Anchorage, Alaska-9950 i ------ --
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FURTHER YOUR AFFIANT SA YETH NAUGHT. 

~Q-W~ 
Heidi A. Wyckoff 

7r0-._ 
SUBSCRIBED AND SWORN to before me this 0 day of September, 2015. 

(I 0708-101·00288321; I} 
Page 3 of 3. - . 
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•• • CASE DESCRIPTION - SUPERIOR COURT case Number: 3Q_n {) ~ 7q & q CL 

----Type of Action For Court Use Onh . 

Check the box that best describes the case. Mark one box only. 
case Type 

Action 
For district court cases. use form OV-125D. Code 
Domestic Relations 

Divorce With Children <or Preanant) Div or Cust w/Children CISDVC 
Divorce Without Children Divorce Without Children CISDIV 
Uncontested Divorce With Children (or PrPnnant) Div or Cust w/Children OSUDVC 
Uncontested Divorce Without Children Divorce Without Children CISUDIV 
Custody (Unmarried Parents) Div or Cust w/Children CISCUS 
Uncontested Custody (Unmarried Parents) Div or Cust w/Children CISUCUS 
Visitation by Person Other than Parent Domestic Relations Other CIVIS 
Prooertv Division - Unmarried Partners Domestic Relations Other CISPROP 
Leaal Separation With Children (or Pregnant) LPnal Seoaration OCLS 
Leaal Seoaration Without Children Leaal Seoaration OSLS 
Annulment Domestic Relations Other OANNUL 
Paternity - Establishment Domestic Relations Other OSPAT 
Paternity - Disestablishment Domestic Relations Other ODPAT 
Genetic Testino - Failure to Comolv with Order for Testino Domestic Relations Other OOSCP 
Administrative Child Suooort Order - Modification or Enforcement Domestic Relations Other CI PCS 
PFD or Native Dividend case Domestic Relations Other CIPND 
Foreign Support Order - Registration, Modification or Enforcement Domestic Relations Other CIUIFSA 
under AS 25.25 
Foreign Custody Order - Registration, Modification or Enforcement Domestic Relations Other DR483 
under AS 25.30 
Both Foreign Custody & Support Order - Registration, Modification Domestic Relations Other CIFCS 
or Enforcement under AS 25.30 and AS 25.25 
Foreign Domestic Relations Order (Not Custody or Support) - Domestic Relations Other CIDRFJ 
Reaistration. Modification or Enforcement 

Landlord/Tenant 
Eviction (May Include Rent or Damaoes) Eviction-Suoerior Court CISFED 
Other Landlord/Tenant <No Eviction) Civil Suoerior Court CISLT 

Debt/ Contract 
Debt Collection Civil Suoerior Court CISDEB 
Claim by Buyer Aoainst Seller of Goods/Services Civil Suoerior Court CISCLAIM 
Employment - Discrimination Civil Suoerior Court CISEMPD 
Emoloyment - Other Than Discrimination Civil Suoerior Court CISEMP 
Other Contract Civil Suoerior Court CISOCT 

Real Property Actions 
Condemnation Civil Suoerior Court CISCNDM 
Foreclosure Civil Suoerior Court OSFOR 
Quiet Title Civil Suoerior Court OSOIT 
Real Prooertv Tax Foreclosure Suoerior Court Misc Petition CISTAX 

x Other Real Estate Matter Civil Suoerior Court CI SR EM 

CIV-125S (1/15)(cs) Page 1of2 
CASE DESCRIPTION FORM - SUPERIOR COURT 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

TffiRD JUDICIAL DISTRICT AT ANCHORAGE 

-ALASKA BUILDING, INC., an Alaska ) . 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

Case No.: 

NOTICE TO PARTIES 

3AN-15-05969 CI 
CD n 
-< ,-,..,., 

~I 
---::z:: 
~ 

~, ;-,. 

~~ 
. T,I - . 

~, ~-· 

- .-

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

~ 
"-"' (.•> .. 
(.._ ~> 

,. 
= -a- -'I z 

8~~~ N 
.r:- o-qr 

-0 
Vi >·r.:r·· 
-1•c: 

::;i: ::o> 
~ 

;::;er., 
.. ~ 

-l )!> 
z;-

o::.n 

NOTICE IS HEREBY GIVEN that from June 30 2015 through July 15, 2015, 

Jeffrey Robinson, attorney for Defendant 716 West Fourth A venue, LLC will be. 

unavailable from June 30, 2015 through approximately July 15, 2015. Accordingly, 

undersigned counsel will not be able to respond to any case-related motion or matter. 

( I 0708· I 01-00274608; I } 

ASHBURN & MASON, P.C .. 
Attorneys for 716 West Fourth Avenue, LLC 

. a_ut---· 
By:~~~-,/"'~~~~~~~~~~~ 

Jeffrey W. Robinson 
Alaska Bar No. 0805038 • 

Page I of2 .·. 
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• 
CERTIFICATE OF SERVICE 

i certify that a copy of the foregoing was served 0 electronically 0 messenger 0 
facsimile~ U.S. Mail on the QLJ day of June 2015, on: · · - · · _ . 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Arichorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 9950 l 

Blake Call 
Call & Hanson P.C. 
413 G Street. 
Anchorage, Alaska 9950 l 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

NOTICE TO PARTIES 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

( 10708-101-00274608; I)· 

Page iof2 
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• I t_t_E_.I 

IN THE SUPERIOR COURT FOR THE STATE OF ALAsiiA-iJ,7,g~i~t~1~~~A 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 23l5 JUN -8 PM 4: I 0 · 

Alaska Building, Inc., an Alaska 
Corporation, 

Plaintiff, 

v. 

716 West Fourth Ave. LLC, Koonce 
Pfeffer Bettis, Irie., d/b/a KPB 
Architects, Pfeffer Development, LLC, 
Legislative Affairs Agency, and 
Criterion General, Inc. 

CLERK TRU\L COU?-T3 

Q. ..- N 

ft ~ r-- Defendants 
Z 

..-o ( 
om Case No.: 3AN-15-05969CI 

()ID~ x ~~~~~~~~~~~~~~~~ 
, " a.> Ol Cll 
VI .!::::; CO LL z (/)-"'. . 
<(<!>~~ 
:::c ('I) <( c:o 

...... . c:o 
- "<t a.> 00 ~ Cl'° Cll N 
..J 0 
..J "5 ~ <t c Ol 

(.) <( ~ 
0 
.s:: 
n.. 

ENTRY OF APPEARANCE 

COMES NOW CALL & HANSON, P.C., and enters its appearance as Co­

counsel attorneys of record on behalf of defendant, CRITERION GENERAL, 

INC., along with counsel Mark Scheer and service may be had on such 

defendant by delivering mailings or pleadings to the undersigned attorneys at 

413 G Street, Ancho~age, Alas!<:a 99501 and at Scheer and Zehnder a_t _701 

Pike Street,·.Suite 2200 Seattle, WA 98101 . 

' "~ ' 

DATED at Anchorage, Alaska, this~ day ofJune, 2015. 

ENTRY OF APPEARANCE 
AB! v. Criterion et al., 3AN-15-05969CI 
Page 1of2 

CALL & HANSON, P.C. 
Attorneys for Defendant Criterion 
General,, Inc·. · 

By: 
Blake H. Call 
ABA No.: 8911051 
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. 
0 . 
a. 

CERTIFICATE OF SERVICE 
I hereby certify that a true and 
correct copy of the foregoing was 
0faxed Ohand ~vered and/or 
~mailed this day of June, 
2015 to: 

James B. Gottstein 
406 G Stre'et, Suite 206 
Anchorage, AK 99501 

Jeffrey W. Robinson 
Asburn & Mason 
1227 W. 9th Ave., Suite 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K Street, Suite 200 
Anchorage, Alaska 99501 

Cynthia Ducey . 
Delaney Wiles, Inc. 
1007 W. 3rd Ave., Suite 400 

. Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L Street, Suite 500 

· Anchorage, AK 99501 

Mark P. Scheer 
·Scheer & Zehnder 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

ENTRY OF APPEARANCE 

... 

AB! v: Criterion et al., 3AN-15-05969CI 
Page.2 of 2 
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..,, .. ,.,_,, ... • frt{f .. 
STATE OF Al-ASK·A 

THIRD DISTmGT 

IN THE SUPERIOR COURT Fa°R THE STA mt!ltt.PAhJ(lsf)l 3: 40' 

THIRD JUDICIAL DISTRICT AT ANCHd~tt}~IAL COURTS 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
716 WEST FOURTH A VENUE, LLC, ) Case No. 3AN-l 5-05969 CI 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

) 
Defendants. ) 

~~~~~~~~~~~~~~~) 

ENTRY OF APPEARANCE 

COME NOW RICHMOND & QUINN and enters their appearance as attorneys 

of record on behalf of defendant Koonce Pfeffer Bettis, Inc. d/b/a KPB Architects and 

request that all future pleadings and documents in the above cause be served upon 

them at their office address of 360 "K" Street, Suite 200, Anchorage, Alaska 9950 I. 

002200
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..... ~ ,'' 

DA TED this ~day of April, 2015, at Anchorage, Alaska. 

By: 

CERTIFICATE OF SERVICE 

RICHMOND & QUINN 
Attorneys for Defendant 
Koonce Pfeffer Bettis, Inc. d/b/a KPB 
Architects 

Daniel T. Quinn 
Alaska Bar No. 8211 141 

1 HEREBY CERTIFY that a true and correct 
copy of the foregoing was served by mail this 
3 o-'-.1-day of April, 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 W. 9th Avenue, Suite 200 
Anchorage, AK 99501 

520.002\PLD\Entry of Appearance 

Entry of Appearance 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 99501 

Mark P. Scheer 
Scheer & Zehnder, LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 98101 

Alaska Building, Inc. v. KPB Architects, et al., Case No. 3AN-l 5-05969 CI 
Page 2 of2 

002201



Kevin Cuddy (Alaska Bar #08 l 0062) 
·. STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

· "'rHi~EH ... , ..... 
ST!~TE"OF f;L;\SK/.:.. 

T H!RD DIS fRiCT1~ 

20i5 APR 23 PM 5:.01 

BY: _____ _ 
G'EPUT Y 1;1_ frd! 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH A VENUE, LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN-l5-05969CI 

ENTRY OF: APPEARANCE 

COMES NOW Kevin M. Cuddy, of Stoel Rives LLP, and enters his appearance as 

· attorney of record on behalf of Defendant Legi~l.ative Affairs Agency and requests that 

copies of any future pleadings and other documents served upon the Defendant 

Legislative Affairs Agency be directed to him at Stoel Rives, LLP, 510 L Street, Suite 

500, Anchorage, Alaska 9950 I, 907/277~1900 (office) and 907 /277-1922 (facsimile). 

ENTRY OF APPEARANCE OF KEVIN M. CUDDY FOR DEFENDANT LEGISLATIVE AFFAIRS AGENCY 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, _LLC, et al., Case No. 3AN-15-05969CI 
Page I of2 . 
78885919 .. 1 0204750-0000 I 002202



DATED: April '2..~ 2015 

STOEL RIVES LLP 

By:__:.~~::'.l-~~r2!2.~L--­
KEVIN CUDDY 
(Alaska Bar #0810062 
Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT· 

This certifies that on April~ 2015, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
A venue, LLC and Pfeffer Development, 
LLC) 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
(Attorneys for Def/Criterion General, Inc.) 

Jeffrey Koonce 
KPB Architects 
500 L Street, Suite 400 
Anchorage, AK 99501 

Defendant Koonce Pfeffer Bettis, Inc., 
d/b/a KPB Architects 

I further certify that this document was substantively produced in Times New Roman 13, 
µ>£<1111J)ewith laska Appellate Rule 513.5(c)(l) and Civi.l Rule 76(a)(3). 

y Allen, Practice Assistant 

Page 2 of2 
78885919.1 0204750-0000 I 002203



... 

' 

~ "' M 

z N 
(I) 

0 
0 ...: 0 " N _,., 

!/) w 0 ,...: 

-< t Ul 0 

~ "' "' 
~ "' "' 

"' :; < x 

~ 
a: " < 
w z "'LL 

w < >- > ~ 

~ <( <( 

( I w 

z ...J >- tj 

"' < -
>- 0: M 

rJ. QM 

~ 
~ ... 

J 0 ..0 
z .... 

o'.I .... <( <'! 
N .... 

I N 0 

"' 'Ji ~ 

< w 
f-

DATED: ~," \ J-i, .;LOIS 

CERTIFICATE OF SERVICE 

DELANEY WILSON, INC. 

By:~~J.~/ 
ynthia L. Ducey 0 

Alaska Bar No. 83I0161 

l certify that a copy of the foregoing was served D electronically 0 messenger 0 facsimile~ U.S. Mail on the 
day of April 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

ASHBURN & MASON 

~-~ By: ____________ _ 

Heidi Wyckoff 

SUBSTITUTION OF COUNSEL 

Alaska Building. Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l5-05969Civil 

t 10708-IOl-00261244:11 
Page 2 of2 
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.D 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 
,. c --:--, ~") f''' 1·· ')I 

' ... (. L . I I .. JI 

THIRD JUDICIAL DISTRICT AT ANCH,OR.AGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN-15-05969 Civil 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

NOTICE OF SUBSTITUTION OF COUNSEL 

Defendant Pfeffer Development, LLC hereby gives notice that Cynthia L. Ducey 

of Delaney Wiles, Inc. is substituted for Jeffrey W. Robinson of Ashburn & Mason, 

P.C. as its counsel of record in the above captioned matter. All further correspondence 

shall be directed to Cynthia L. Ducey at Delaney Wiles, Inc., 1007 W. 3rd Avenue, 

Suite 400, Anchorage, Alaska 99501. 

DATED: ------

{ 10708-101-00261244; I} 

ASHBURN & MASON, P.C. 
Attorneys for Pfeffer Development, LLC 

By: __ Q~?fl---=-----­
Jefile; W. Robinson 
Alaska Bar No. 0805038 

Page 1 of2 
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IN THE SUPERIOR COURT FOR THE ST ATE dt!~[~SKAc/' 
ZDIS APR 15 PM IJ: l i.. 

THIRD JUDICIAL DISTRICT AT ANCHORAGE . 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

Case No.: 3AN-15-05969 Civil 

ENTRY OF APPEARANCE 

PLEASE TAKE NOTICE that Jeffrey W. Robinson of the law firm of Ashburn 

& Mason, P. C. makes his appearance as counsel on behalf of defendant 716 West 

Fourth Avenue, LLC, in the above-captioned matter and requests that copies of all 

further pleadings be delivered to his office address at 1227 West Ninth Avenue, 

Suite 200, Anchorage, Alaska 99501. 

DATED: 

{ 10708-050-00252723; I} 

ASHBURN & MASON, P.C. 
Attorneys for Pfeffer Development, LLC 

By: __ ()--.1-'u-.._"-------------­
Yeffrey W. Robinson 
Alaska Bar No. 0805038 

Page I of2 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was serVed D electronically D messenger D facsimile Kl U.S. Mail on the 
J5._ day of April 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: 
Heidi Wyckoff 

ENTRY OF APPEARANCE . 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. ·3AN-l 5-05969Civil 

{ I 0708-050-00252723; I } 
Page 2 of2 
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2 

3 

4 

5 

6 

7 

Mark P. Scheer, ASBA No. 8807153 
mscheer@scheerlaw.com 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 
Tel: 206-262-1200 
Fax: 206-223-4065 
Attorney for Defendant Criterion General, Inc. 

. F"ILEO 
§T~TE or 'ALA SK ti. 

Tl!HW OI::: ': - ~ 

2Ql5 APR~~ ~H fO: 50 
FLE~K TRIAL COURTS 

BY 
·· ~'Q~E""P""'11'""r_v_n_1 :r-. R-w--

8 IN THE SUPERIOR COURT OF THE STATE OF ALASKA 

9 THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

10 ALASKA BUILDING, INC., an Alaska 

11 

12 

13 

corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE LLC, 
14 KOONCE PFEFFER BETTIS, INC., d/b/a 

KPB ARCHITECTS, PFEFFER 
15 DEFELOPMENT, LLC, LEGISLATIVE 

AFFAIRS AGENCY, and CRITERION 
16 GENERAL, INC., 

CASE NO. 3AN-15-05969CI 

17 

18 

19 

Defendants. 

NOTICE OF APPEARANCE 

20 TO: ALASKA BUILDING, INC., plaintiff; and 

21 TO: JAMES B. GOTTSTEIN, attorney for plaintiff 

22 PLEASE TAKE NOTICE THAT the appearance of the Defendant Criterion 

23 General, Inc., is hereby entered in the above-entitled action through the undersigned 

24 attorney, without waiving objections as to improper service, jurisdiction, or any other 

25 defenses available under Rule 12. 

26 

NOTICE OF APPEARANCE - Page 1 

18 601 ld010502 

SCHEER & ZEHNDER LLP 
701 PIKE STREET, SUITE 2200 

SEATTLE, WA 98101 
P: (206) 262-1200 F: (206) 223-4065 

002208



·9 

You are hereby directed to serve all future pleadings or papers, except process, upon 

2 said attorneys, at their address below stated. 

3 

4 DATED this 61
h day of April, 2015. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NOTICE OF APPEARANCE - Page 2 

18 601 ld010502 

B'r-,,4<"'-.rL-_,..~......,...~~,...__~~~~~~ 
M c 
mscheer@sch aw.com 
Scheer & Zehnder LLP 
70 I Pike Street, #2200 
Seattle, WA 98101 
Tel: 206-262-1200 
Fax: 206-223-4065 
Attorney for Defendant Criterion General, Inc. 

SCHEER & ZEHNDER LLP 
701 PIKE STREET, SUITE 2200 

SEATTLE, WA 98101 
P: (206) 262-1200 F: (206) 2_23-406S 

002209



. .,;:. ...., 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

CERTIFICATE OF SERVICE 

I certify under penalty of perjury under the laws of the State of Washington, that the 

following is true and correct: 

I am employed by the law firm of Scheer & Zehnder LLP. 

At all times hereinafter mentioned, I was and am a citizen of the United States of 

America, a resident of the State of Washington, over the age of eighteen (18) years, not a 

party to the above-entitled action, and competent to be a witness herein. 

On the date set forth below I served the document(s) to which this is attached, in the 

manner noted on the following person(s): 

PARTY /COUNSEL DELIVERY INSTRUCTIONS 
Counsel for Plaintiff ( x) Via U.S. Mail 
James B. Gottstein ( ) Via Legal Messenger 
Law Offices of James B. Gottstein (X) Via E-Mail 
406 G Street, Suite 206 ( ) Via Overnight Mail 
Anchorage, AK 99501 

17 DA TED this 61
h day of April, 2015, at Seattle, Washington. 

18 

19 

20 

21 

22 

23' 

24 

25 

26 

NOTICE OF APPEARANCE - Page 3 

18 601 ld010502 

SCHEER & ZEHNDER LLP 
701 PIKE STREET, SUITE 2200 

SEATTLE, WA 98101 
P: (206) 262-1200 F: (206) 223-4065 

002210
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INTHE SUPERIOR COURT FOR THE STATE OF ALASKAJISri::11.>: 

THIRD JUDICIAL DISTRICT AT ANCHOJUrGE~PR -8 PH I: 07 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC,LEGISLATIVE ) 

Case No.: 3AN-15-05969 Civil 

AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

ENTRY OF APPEARANCE 

PLEASE TAKE NOTICE that Jeffrey W. Robinson of the law firm of Ashburn & 

Mason, P.C. makes his appearance as counsel on behalf of defendant Pfeffer 

Development, LLC in the above-captioned matter and requests that copies of all further 

pleadings be delivered to his office address at 1227 West Ninth Avenue, Suite 200, 

Anchorage, Alaska 99501. 

DATED: _.d'---· --"'~-'-1-'--r f __ 

{ I 0708-050.:0025 I 548; I } 

ASHBURN & MASON, P.C. 
Atto~eys for Defendant 

By: __ ·~~~-~··----­
Jeffrfy W. Robinson 
Alaska Bar No~ 0805038 

· Page I of2 · 

002211



.~:. 

CERTIFICATE OF SERVICE 

I certify that a copy of.the foregoing was served D electronic.ally D messenger D facsimile IE. U.S. Mail on the 
~day of April 2015, on: . · · 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~UJ~.' 
Heidi Wyckoff 

ENTRY OF APPEARANCE. . . . 

Alaska Building, Inc. vs. 716 Wes/Fourth Avenue, LLC, et. al. 3AN- I 5-05969Civil 

(10708-050-0025 I54S;I} 
. Page 2 of2. 
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IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan ) 
corporation, ) 

Plaintiff, ) 
VS. ) 

716 WEST FOURTH A VENUE, LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 
3AN- l 5-05969 CI 

ORDER ON MOTION FOR SUMMARY JUDGMENT RE: LEASE IS NOT AN 

EXTENSION 

INTRODUCTION 

On September 9, 2013, the Legislative Affairs Agency (LAA) and the 716 

West Fourth Avenue LLC (716) entered into an agreement to renovate and 

expand the existing Legislative Information Office (LIO Project). The project 

required a virtual "gutting" and reconstruction of the existing rental space, 

demolition and subsequent construction of a separate building on an adjoining 

lot, increasing the square footage of the leasehold from approximately 23,645 

squ~re feet to approximately 64,048 square feet1
. The agreement called for the 

LAA to pay for certain tenant improvements estimated to have cost in excess of 

$7.5 million. The project required relocation of the tenants for several months. At 

the completion of this project, the LAA once again leased the office space. 

Construction began in December 2013 and was completed around January 9, 
---· -~ 

1 170% increase in square footage. 
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2015. The monthly rental increased from $56,863.05 to $281,638 and the term 

of the lease was extended to May 31, 2024.2 

Plaintiff, Alaska Building, Inc. (ABI) has moved for partial summary 

judgment asking the court to declare that the lease is not a permissive non-

competitive bid "extension" under AS 36.30.083(a) and to find the lease invalid 

as a matter of law. LAA first argues that the lease is an "extension" under AS 

36.30.083(a); secondly argues that the Legislative Council developed and 

followed its own procurement regulations in extending the lease; and finally 

argues that portions of the dispute are non-justiciable. 

716 supports the LAA arguments regarding the legality of the "extension" 

and further argues the entire dispute is non-justiciable3
, requiring summary 

dismissal. 

As more fully explained herein, this court finds that to the extent this 

dispute is justiciable, the lease does not qualify as an "extension" under AS 

36.30.083(a) and is illegal. The court further finds that portions of the dispute are 

in fact not justiciable. 

I. Background 

The Legislative Council (Council) is an interim legislative committee 

created by the Alaska Constitution.4 It "may meet between legislative sessions 

... [and] may perform duties and employ personnel as provided by the 

2 395% increase in monthly rent 
3 Actually 716 first raised the issue of justiciability in its memorandum opposing this motion for 
partial summary judgment. LAA did not raise this issue until prompted by the court to state its 
position. See LAA's Response to Court's Request Dated February 26, 2016. 
4 Alaska Constitution Art. II § 11. 

2 
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legislature. 5 The Alaska Legislature made it a permanent interim committee6 

recognizing the legislature's need "for full-time technical assistance in 

accomplishing the research, reporting, bill drafting, and examination and revision 

of statutes, and general administrative services essential to the development of 

sound legislation in the public interest." The Legislature also granted the Council 

certain powers including the power to: 

(1) to organize and adopt rules for the conduct of its business; ... 
(4) in addition to providing the administrative services required for the 
operation of the legislative branch ... 

(E) to do all things necessary to carry out legislative directives and 
law, and the duties set out in the uniform rules of the legislature ... 

(5) to exercise control and direction over all legislative space, supplies, 
and equipment and permanent legislative help between legislative 
sessions; the exercise of control over legislative space is subject to 
AS 36.30.080 (c) if the exercise involves the rent or lease of facilities ... 7 

The Legislature further granted the Council the authority to: 

5 Id. 

adopt and publish procedures to govern the procurement of supplies, 
services, professional services, and construction by the legislative branch. 
The procedures must be based on the competitive principles consistent 
with this chapter and must be adapted to the special needs of the 
legislative branch as determined by the legislative council. ... The 
procedures must be consistent with the provisions of AS 36.30.080 (c) -
(e) and 36.30.085. Notwithstanding the other provisions of this section, the 
legislative agencies subject to the legislative council's regulations shall 
comply with AS 36.30.170(b).8 

6 AS 24.20.010 (emphasis added). 
7 AS 24.20.060 
8 AS 36.30.020 

3 
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AS 36.30.080 provides that: 

(c) If ... the legislative council intends to enter into or renew a lease of real 
property with an annual rent to the ... legislative council that is anticipated 
to exceed $500,000, or with total lease payments that exceed $2,500,000 
for the full term of the lease, including any renewal options that are 
defined in the lease, ... the legislative council ... shall provide notice to the 
legislature. 
The notice must include the anticipated annual lease obligation amount 
and the total lease payments for the full term of the lease. 
"The ... legislative council ... may not enter into or renew a lease of real 

property 
(1) requiring notice under this subsection unless the 
proposed lease or renewal of a lease has been approved by 
the legislature by law; an appropriation for the rent payable 
during the initial period of the lease or the initial period of 
lease renewal constitutes approval of the proposed lease or 
renewal of a lease for purposes of this paragraph; 

(2) under this subsection if the total of all optional renewal 
periods provided for in the lease exceeds the original term of 
the lease exclusive of the total period of all renewal options. 

(d) When the department is evaluating proposals for a lease of space, the 
department shall consider, in addition to lease costs, the life cycle costs, 
function, indoor environment, public convenience, planning, design, 
appearance, and location of the proposed building. 

(e) When the department is considering leasing space, the department 
should consider whether leasing is likely to be the least costly means to 
provide the space.9 

Under its authority to "adopt rules for the conduct of its business" the 

Council unanimously passed four motions on June 7, 2013: "1) a motion allowing 

the Chairman to negotiate all the terms and conditions necessary to extend the 

lease under AS 36.30.083(a); 2) a motion for the Legislative Council to adopt 

9 AS 36.30.080 (c)-(e). 
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Amendment No.12 to the Legislative Procurement Procedure 040 to allow the 

Agency to materially modify an existing lease that was previously competitively 

procured; 3) a motion to authorize material amendments to the lease, including 

the addition of 712 West Fourth Ave with other terms and conditions necessary 

to accommodate renovations and 4) a motion of the legislative council to 

authorize the Alaska Housing Finance Corp to act as its representative during 

negotiations."10 

Pursuant to the Council's regulations, the Legislative Affairs Agency (LAA) 

and 716 signed a lease in September 2013, which under the new regulations, 

purported to extend the April 2004 lease for LIO office space with 716. Alaska 

Building, Inc. argues that the lease between LAA and 716 violates AS 

36.30.083(a) because it "does not extend a real property lease."11 716 counters 

that this issue presents a nonjusticiable political question because the court will 

be reviewing the legislature's application of its internal regulations to itself. The 

LAA agreed with 716 in part. In its briefing, the LAA agreed that the legislature's 

findings under the Legislative Procurement Procedures are discretionary 

determinations and as such are nonjusticiable.12 However, the LAA conceded 

that the court can review the lease's compliance with AS 36.30.083.13 

10 716 LLC's Opposition to Plaintiffs Motion for Partial Summary Judgment (Not Extension) at 4. 
See also 281

h Legislature (2013-2014) Committee Minutes from June 7, 2013, 716's Opposition 
Exhibit B. 
11 Memorandum in Support of Plaintiffs Motion for Partial Summary Judgment (Not Extension) at 
1. 
12 LAA's Response to Court's Request Dated February 26, 2016 at 1. 
13 Id. at 2. · 
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11. Legal Standard 

Summary judgement is appropriate where "there is no issue as to any 

material fact and the moving party is entitled to a judgement as a matter of 

law."14 The non-moving party must "set forth specific facts showing that he could 

produce evidence reasonably tending to dispute or contradict the movant's 

evidence and thus demonstrate that a material issues of fact exists."15 Alaska 

has a lenient summary judgement standard,16 but mere allegations are 

insufficient and the non-moving party "must set forth specific facts showing that 

there is a genuine issue of material fact."17 The court views "the facts in the light 

most favorable to the non-moving party and draw[s] all factual inferences in 

the non-moving party's favor."18 

Ill. Issues Presented 

A. Is this case justiciable in whole or in part? 

B. Does the lease does comply with AS.36.30.083? 

IV. Analysis 

A. Justiciability 

"[T]he political question doctrine is essentially a function of the separation 

of powers, existing to restrain courts from inappropriate interference in the 

14 Alaska R. Civ. P. 56(c). 
15 Christensen v. Alaska Sales and Service, Inc. 335 P.3d 514, 517 (Alaska 2014). 
16 Estate of Milos v. Quality Asphalt Paving, Inc., 145 P.3d 533, 537 (Alaska 2006). 
17 Kelly v. Municipality of Anchorage, 270 P. 3d 801, 803 (Alaska 2012) (internal citations 
omitted). 
18 Kalenka v. Jadon, Inc., 305 P.3d 346, 349 (Alaska 2013). 
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business of the other branches of Government, and deriving in large part from 

prudential concerns about the respect [the judiciary] owe[s] the political 

departments."19 It is difficult to "defin[e] the contours of the doctrine of 

justiciability" because it is "not a legal concept with a fixed content or susceptible 

of scientific verification."20 Nonjusticiable political questions nevertheless share 

common characteristics: 

Prominent on the surface of any case held to involve a political question is 

found a textually demonstrable constitutional commitment of the issue to a 

coordinate political department; or a lack of judicially discoverable and 

manageable standards for resolving it; or the impossibility of deciding 

without an initial policy determination of a kind clearly for nonjudicial 

discretion; or the impossibility of a court's undertaking independent 

resolution without expressing lack of the respect due coordinate branches 

of government; or an unusual need for unquestioning adherence to a 

political decision already made; or the potentiality of embarrassment from 

multifarious pronouncements by various departments on one question.21 

The Alaska Supreme Court has examined the boundaries of judicial 

authority to review laws regulating the legislature's own actions. In Abood v. 

League of Women Voters of Alaska, 7 43 P .2d 333, (Alaska 1987), the League of 

Women Voters of Alaska and others (the League) brought suit against certain 

members of the legislature for holding closed meetings, which the League 

alleged violated Alaska's Open Meeting Act (AS 44.62.310)and the legislature's 

Uniform Rule 22. The court held that "out of respect owed to a coordinate branch 

19 Nixon v. United States, 506 U.S. 224, 252-53 (1993). 
20 Abood v. League of Women Voters of Alaska, 743 P.2d 333, 336 (Alaska 1987)(internal 
citations omitted). 
21 Bakerv. Carr369 U.S. 186, 217 (1962). 
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of state government, we must defer to the wisdom of the legislature concerning 

violations of legislative rules which govern the internal workings of the 

legislature."22 It further found, that "it is the legislature's prerogative to make, 

interpret and enforce its own procedural rules and the judiciary cannot compel 

the legislature to exercise a purely legislative prerogative."23 Unless the 

legislature's action are infringing upon a constitutional right or impacting a person 

not in the legislature, courts are reluctant to interfere because "it is not the 

function of the judiciary to require that the legislature follow its own rules."24 

In another similar case, Malone v. Meekins, 650 P.2d 351 (Alaska 1982), 

the former Speaker of the House of Representatives, Representative Duncan, 

appealed from a lower court decision in which he brought suit against various 

members of the legislature alleging that they had illegally and unconstitutionally 

replaced him as Speaker of the House. As part of his complaint, he alleged that 

another Representative had violated AS 24.10.020, which allows the majority 

leader to preside only if the elected officer "resigns, becomes incapacitated, or 

dies," by calling to order a meeting in which the House voted to replace 

Representative Duncan. Because none of the contingencies provided for in AS 

24.10.020 were present when the other Representative called to order the 

meeting, Representative Duncan urged the court to find that the Representative 

had usurped power. The Alaska Supreme Court declined to address whether AS 

24.10.020 vested the power to convene meetings solely in Representative 

Duncan as Speaker because even if he was correct: 

22Abood, 743 P.2d at337. 
23 Id. at 338. 
24 Id. 
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it would still be improper for a court to declare the June 16th election of 

Representative Hayes to the Speakership invalid. 

Such a declaration would, in our view, be an unwarranted intrusion into 

the business of the House. To be sure, the judicial branch of government 

has the constitutionally mandated duty to ensure compliance with the 

provisions of the Alaska Constitution, including compliance by the 

legislature. But a statute such as AS 24.10.020 relates solely to the 

internal organization of the legislature, a subject which has been 

committed by our constitution to each house. Insofar as compliance with 

such a statute is concerned, we believe that a proper recognition of the 

respective roles of the legislature and the judiciary requires that the latter 

not intervene.25 

The court recognizes that the political question doctrine seemingly may 

leave a plaintiff such as ABI without a remedy. But the doctrine simply affirms 

that in some limited cases, the constitutional requirement of separation of powers 

shifts the ultimate resolution of certain disputes from the courts back to the 

governmental branch involved in the dispute- whether it be through further 

discussion with their colleagues or ultimately the citizens who placed them in 

their position. 

716 argues that the present suit is almost identical to Abood and Malone. 

It argues that the Legislative Council, a constitutionally created entity, adopted 

internal procurement procedures pursuant to its statutorily granted authority to do 

so.26 The Council then followed its own regulations (as amended) and made the 

25 650 P.2d at 356. 
26 AS 36.30.020. 
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written findings necessary to utilize the exemption amendment. 716 contends 

that these actions all fall within the legislature's constitutionally mandated 

prerogative to regulate itself. 27 

The LAA agrees that there are portions of this lease extension issue that 

are nonjudiciable because they "lack ... judicially discoverable and manageable 

standards for resolving [the issue]."28 Specifically, the LAA argues that the 

Procurement Officer's written findings under Procurement Procedure 040 are 

nonjudiciable discretionary policy decisions. Beyond these determinations, the 

LAA allowed that the court could rule on whether the lease is in fact an extension 

under AS 36.30.083.29 

Based upon the pleadings and case law cited above, the court agrees with 

LAA position as stated herein. Despite 716's argument that the entire dispute is 

nonjusticiable, it would seem particularly inappropriate to fail to rule on the main 

issue in this dispute out of deference to a branch of government which is not 

asking for deference. It is this key fact that distinguishes this case form Abood or 

Malone. In both those cases, legislators raised the political question doctrine 

defense which prompted the Court in both cases to defer to the legislature. 

Because the legislature is not requesting such deference here, this court can 

review the lease's legality without concern that it is not showing due respect for 

27 ABI briefly raises the issue that 716 may not be allowed to raise a nonjusticiable political 
question defense. Though often the party raising the defense of a "textually demonstrable 
constitutional commitment of the issue to a coordinate political department" (Baker v. Carr, 369 
U.S. 186, 217 (1962)}, belongs to one of the three branches of government, (see e.g. Nixon v. 
U.S., 506 U.S.224 (1993)), a party does not have to belong to the government to raise this 
defense. See e.g. Corrie v. Caterpillar, Inc., 503 F. 3d 974 (9th Cir. 2007). 
28 LAA's Response to Court's Request Dated February 26, 2016; Baker v. Carr, 369 U.S. 186, 
217 (1962). 
29 Id. at 2. 
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an equal branch of government. However, out of due respect for the legislature, 

the court will not look behind the legislative curtain and will only consider whether 

the lease is a valid extension under AS 36.30.083(a).30 

B. The lease does not comply with AS.36.30. 

LAA and 716 argue that to extend a real property lease under AS 

36.30.083(a) they are only required to demonstrate a 10% savings and it does 

not matter whether the contract sought to be extended is substantively modified. 

AS 36.30.083(a) reads: 

Notwithstanding any other provision of this chapter ... the legislative 

council ... may extend a real property lease that is entered into under this 

chapter for up to 10 years if a minimum cost savings of at least 10 percent 

below the market rental value of the real property at the time of the 

extension would be achieved on the rent due under the lease.31 

Thus the first requirement of this section is that the instrument in question 

is in fact a lease extension. Certainly, one of the provisions of the 2013 document 

extended the time LAA had the right to remain in the leased premises. But the 

30As a separate and likely also another nonjusticiable matter, the court does not agree that that 
the Legislative Council's promulgated procurement regulations, and the amendments thereto 
specifically promulgated to accommodate the lease at issue, comport with the state's 
procurement code. The Legislative Council has the authority to enact regulations to " ... govern the 
procurement of supplies, services, professional services ... " (AS 36.30.020). This provision is 
limited, however, by the mandate that these rules "be based on the competitive principles 
consistent with the legislative chapter of the state procurement code." In this court's opinion, 
altering the requirements of the procurement code to exempt certain legislative leases from the 
bidding process does not conform to the chapter's "competitive principles."(ld.). This finding is 
only included to permit review and prevent the need for remand and further expensive litigation if 
a reviewing court finds this issue is justiciable. But the believes this is not a justiciable issue under 
Abood and Malone, supra 
31 Emphasis added. 
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court does not accept the argument that the contract is only an extension simply 

because that is what 716 and LAA named it in the document. 

Black's Law Dictionary 523 (51
h Ed. 1979) defines an "extension" generally 

as "an increase in length of time." As it relates to leases, it defines an extension 

as "a prolongation of the previous leasehold estate ... the same lease continues in 

force during additional period upon performance of stipulated act."32 Likewise 

Garner's Dictionary of Legal Usage 346 (3'd Ed. 2011) defines "extension" as a 

legal contract that "continues the same contract for a specified period ... "33 Other 

jurisdictions have contemplated the meaning of a lease extension when 

differentiating between an extension and a lease renewal. 34 For example, the 

Minnesota Supreme Court has said that "[t]he legal distinction between an 

extension and a renewal of a lease is that an extension merely continues the 

original lease, while a renewal requires a new lease."35 When considering the 

difference between an option to extend a contract and an agreement to negotiate 

a contract extension, a Florida court found that negotiating to extend a contract 

created "new and successive contracts. [Exercising an option to extend] merely 

operated to extend the duration of the agreement for specified periods under the 

same terms and conditions, all of which ... had been subject of the initial bidding 

procedure."36 The common theme throughout these definitions and explanations 

is that a lease extension only alters the time period of the contract while the 

remainder of the contract remains in full effect. The court finds the plain meaning 

32 Emphasis added. 
33 Emphasis added 
34 See e.g. Med-Care Associates, Inc. v. Noot, 329 N.W. 2d 549, (Minn. 1983). 
35 Id. at 551 (emphasis added). 
36 City of Lakeland, Fla. V. Union Oil Co. of Cal., 352 F. Supp. 758 (M. D. Florida 1973). 
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of AS 36.30.083(a) is to exempt an extension of the length of a lease (without 

substantive modification to the terms of the lease) from the competitive bidding 

requirement. As the parties argued before the court, AS 36.30.083(a) does not 

specifically prohibit substantive modification. The court agrees but further notes 

that AS 36.30.083(a) does not permit substantive modification either, except for 

rental amount to meet the cost savings requirement. This statutory silence 

actually supports the court's finding that an extension of a lease does not 

contemplate substantive modification of the terms. 

As additional support for its findings, the court first notes that the 

legislature separated new leases and lease renewals from lease extensions.37 

By creating separate statutes to govern these different contractual principles, the 

legislature recognized the differences among these contracts and chose differing 

statutory approaches, requiring new leases and renewals to be subject to 

competitive bidding, and exempting only extensions with a 10% savings over 

market rate. The court assumes that the legislature did this purposefully and was 

mindful of not muddling the two statutes by conflating a lease extension with 

either a new lease or a lease renewal. 

AS 36.30.083(a) permits a lease extension and, impliedly, the ability to 

modify the monthly rental payment to 90% of market value established "by a real 

estate broker's opinion of the rental value or by an appraisal the rental value". 

The lease between the LAA and 716 does not fit within the definitions of 

"extension" as articulated above because the 2013 lease is undoubtedly a 

different lease instrument from the 2004 contract. Significantly, the subject 

37 Compare AS 36.30.080 (Leases/Renewals) with AS 36.30.083 (Lease Extensions Authorized). 

13 

002225



• • 
property of the 2013 lease is vastly different from the 2004 lease subject 

property. As the LAA states, the 2013 lease: 

provided for demolishing the former restauranUbar known as the Anchor 

Bar, aside from its east wall, and remodeling, renovating, and expanding 

the existing LIO so that it now covered both lots on the combined site from 

the old LIO building and the Anchor Bar. It provides for site demolition of 

the existing structures and nearby sidewalk, excavation and backfill on top 

of the existing foundation, abandonment of existing water services and 

installation of a new water service to connect to the main, installation of 

new sanitary sewer service, and construction of the current structure 

based on new plumbing, heating, fuel system, ventilation, electrical, and 

insulation designs. The Alaska State Legislature vacated the premises for 

over 13 months during the demolition and reconstruction process.38 

The fact that the previous LIO absorbed the next door building significantly 

increasing the square footage of the building and the extensiveness of the new 

construction and reconstruction persuade this court that the 2013 lease's subject 

property is different from the subject property in the 2004 lease. Other factors 

that influence the court's decision include that the 2013 lease provides 

substantially altered rights and obligations for the parties39 along with a 395% 

price increase.40 

38 Legislative Affairs Agency Opposition at 6-7. The court finds no genuine issue of material fact. 
39 See e.g. Section 3 Extension of Lease and Lease Amendment No. 3. 
40 Id. at Section 1.1(c). 
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The court similarly does not agree that the contracting parties' 

interpretation of an "extension" falls within the meaning the legislature intended 

when it passed AS 36.30.083(a). Legislative history indicates that the primary 

impetus for enacting the revised version of this statute was to save money by 

reduced rent and make it easier for agencies to remain in their current building 

and avoid the costs of moving and re-procurement, especially since initial 

construction costs are usually amortized over the building's first years. As the 

then Chief Procurement Officer stated during one committee hearing: 

... (T)he upfront construction and tenant improvement costs are generally 
financed and amortized over the initial firm term of the lease. The lessor is 
afforded an opportunity to bid a different price during the option periods of 
a lease. Generally, there is a dramatic decrease in prices after the initial 
firm period is over.41 

Tenant improvements and upfront construction [to prepare a new office for 
agency needs] are generally substantial for a large-size lease. There are 
also telephone relocations and CAT-5 cables are expensive ... 
Furthermore, the disruption of a relocation is difficult to quantify.42 

In agreeing to setting the incentive rate at 10% below market value, then 

Representative Rokeberg stated that it would "allow the department to move 

41 Background and History of HB 545- State Real Property Lease Extensions: Hearing Before 
the House Labor and Commerce Standing Committee, April 16, 2004, at p.8. (Statement of Mr. 
Vern Jones, Chief Procurement Officer, Division of General Services, Department of 
Administration); Exhibit 1 to Plaintiff's Memorandum in Support of Motion For Partial Summary 
Judgment. 
42 /d.at p.11. 
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forward with a sole source type contract and ... avoid the appearance of any 

noncompetitive type of acquisition or continuation of lease."43 

The legislative history indicates that permitting sole-source contracting 

when there was a 10% savings was intended as both a cost saving measure and 

for agency convenience. Here, the legislature paid $7,500,000.00 for additional 

tenant improvements and disrupted the legislature by relocating for over a year 

while the existing building was essentially demolished to its structural framing, 

rebuilt and new construction was completed on newly acquired premises. Thus 

none of the legislature's stated purposes for exempting a lease extension from 

the competitive bid process was realized from this lease "extension~" The court 

does not find that the legislative history supports the positions of LAA and 716. 

Finally, plain common sense -a principle which jurisprudence should not 

require to be checked at the courtroom door- mandates a finding that a contract 

to lease over 2.5 times more newly constructed space for just under 5 times the 

current rent with an introductory payment of $7.5 million44 for leasehold 

improvements is not a simple lease extension. A court finding that this leasing 

scheme could be sole-sourced would eviscerate the competitive principles of the 

state procurement code. The court finds this lease invalid as it does not comply 

with AS 38.30.083 (a). 

43Background and History of HB 545- State Real Property Lease Extensions: Hearing Before the 
House Labor and Commerce Standing Committee, April 16, 2004, at p. 25. 
44 The court notes that this amount is significantly more than the LAA paid for rent in tote for 9 
years under the 2004 lease. 
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V. Conclusion 

Though 716 initially invoked the political question doctrine, the LAA 

agreed that the court can decide whether the lease is an extension under AS 

36.30.083. After reviewing various definitions and interpretations of a lease 

extension, the plain meaning of the words of the statute, the legislative history 

and intent, this court finds that this contract is not an agreement to extend a 

lease but rather a wholly new lease instrument altogether and should have been 

competitively bid. Summary judgment is GRANTED in favor of plaintiff ABI that 

the lease is not an extension under AS 38.30.083 (a). 

The court further enters, as the final appealable order45
, a declaratory 

judgment that the lease is invalid based on the lease's non-compliance with AS 

38.30.083(a). Because the court finds the lease invalid, all further proceedings 

are vacated as it is not necessary to decide whether the lease rate is 10% below 

the current market rate.46 
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1 cenily t11al on 3 [:J.!:t}_1 Ja a_copy 
of !lie following was mail eel.' fa;: es/ lltiAEl Elelivered. 17 • r 
10 each of the followin<f1~l~llJ~ir addresses of.al>1LZW> c,.I 

record. 9~{ PlP..:J >"'!HfCC~y · fl 1. 1 rJ1tJ. ;61/MW&A_/J{:Vltc, L-UdCUJ__ 
1 

Uominislf8tlv@ Aaslatont ,kJ', 0 

Judge of the Superior Co rt 

45 Declaratory judgment is the only remaining relief requested in ABl's Second Amended 
Complaint dated August 25, 2015. 
46 This ruling renders current pending motions MOOT. 
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LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

·n-JJRD .JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff: 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN- l 5-05969CI 

ANSWER TO SECOND AMENDED COMPLAINT 

Defendant Legislative Affairs Agency ("LAA"), by and through its undersigned 

counsel, for their answer to the corresponding numbered paragraphs of Plain ti ff Alaska 

Building, lnc.'s Second Amended Complaint, admits, denies and asserts as follows: 

LEGISLATIVE AFFAIRS AGENCY'S ANSWER TO SECOND AMENDED COMPLAINT 
ALASKA BUILDING. INC v. 716 WEST FOUR'f'll A VENUE. LLC. et al .. Case No. 3AN-l 5-05969CI 
Page I of 4 
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I. With regard lo Paragraph I of Plaintiffs Second Amended Complaint, 

answering defendant is without knowledge and information sufficient lo form a belief as 

to the truth of the allegations contained therein. 

2. Paragraph 2 of the Second Amended Complaint is not directed lo this 

answering defendant, and therefore no response is required. To the extent <i response is 

required, this answering defendant lacks su flicienl knowledge and in formation to form a 

belief as to the truth of the allegations in Paragraph 2 of the Second Amended Complaint 

and therefore denies the same. 

3. Admitted. 

4. LAA admits that it entered into the Extension of Lease and Lease 

Amendment No. 3 with 716 West Fourth Avenue LLC on September 19, 2013. The 

terms of that document speak for themselves. LAA denies the characterization of that 

document as contained in Paragraph 4 insofar as they differ from the terms of that 

document. 

5. This paragraph consists of a legal conclusion to which no response 1s 

required. 

6. This paragraph consists of a legal conclusion to which no response 1s 

required. 

7. Denied. 

8. Denied. 

9. Denied. 

LEGISLATIVE AFFAIRS AGENCY'S ANSWER TO SECOND AMENDED COMPLAINT 
ALASKA BUILDING. INC v. 716 WE.ST FOURTH AVENUE. LLC, et al.. Case No. 3AN-15-05969CI 
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.. 
10. This paragraph consists of a legal conclusion to which no response 1s 

required. To the extent a response is deemed required, LAA denies the allegation. 

AFFIRMATIVE DEFENSES 

I. Plaintiff fails to state a claim upon which relief may be granted. 

2. Pia inti ff lacks standing to bring this claim. 

3. Plaintiff's claim for" I 0% of the savings to the Legislative Affairs Agency 

as a result of the invalidation of the LIO Project Lease" fails lo state a claim upon which 

relief may be granted and the requested relief has no legal support. 

4. Plaintiff's claims arc barred or may be reduced by the doctrines of waiver, 

cstoppcl, unclean hands, release, and/or other inequitable conduct. 

5. Plaintiffs claims arc barred by the doctrine of !aches. 

6. Answering Defendant reserves the right to assert additional 

affirmative Defenses as discovery and further investigation reveals. 

7. Defendant Legislative Affairs Agency adopts all affirmative defenses 

alleged by other defendants and reserves the right to assert further defenses and claims 

pending discovery and investigation in this case. 

DEFENDANTS' PRAYER FOR RELIEF 

WHEREFORE, Defendant prays for relief and judgment as follows: 

I. That Plaintiff take nothing from the Second Amended Complaint and that it 

be dismissed against Defendant Legislative Affairs Agency in its entirety with prejudice; 

LEGISLATIVE AFFAIRS AGENCY"S ANSWER TO SECOND AMENDED COMPLAINT 
ALASKA f3UILDINCi. INC v. 716 WEST FOUNT/-/ A VENUE. LLC. el al.. Case No. 3AN-15-05969CI 
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2. That Defendant Legislative Affairs Agency be awarded its costs and 

attorney's fees; and 

3. That this Court grant such other and further relief as it deems proper. 

DATED: September:), 2015. 

STOEL RIVES LLI' 

By:__L~~L&~~~--­
KEVIN CUDDY 
(Alaska Bar #0810 o2) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies that on September 2, 2015, a true and correct copy of the foregoing was 
served on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaint([{) 

.Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in 'fimes New Roman 13, 
in compli e' "th Alaska Appellate Rule 513.5(c)(l) and Civil Ruic 76(a)(3). 

79861115.1 0081622-00003 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 

716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

·.· .. ... 
. \ 
:-\ 

. ~ \ 
. _;_\ 

/' \' 

,.·.\ 
·~-\ 

Case No.: 3AN- l 5-05969 Civil · 

-:~·- ·.~ .. 

'·;.. 
/ 

,., ... --

716 WEST FOURTH A VENUE, LLC'S ANSWER TO PLAINTIFF'S AMENDED . 
COMPLAINT 

Defendant 716 West Fourth Avenue, LLC, by and through its attorney, Jeffrey 

W. Robinson of Ashburn & Mason, P.C., hereby answers Plaintiff's Second Amended 

Complaint as follows: 

ANSWER 

I. Parties 

1. On information and belief, Defendant admits that Alaska Building Inc. 

("ABI") filed a biennial report in 2014, and as of the date of this Answer is in good 

standing with the State of Alaska Department of Commerce, but denies the remaining 

allegations of this paragraph. 

2. Defendant admits that 716 West Fourth Avenue is an Alaska Limited 

Liability Company. 

( 10708-101-00287361 ;3) Page I of5 
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3. Paragraph 3 of the Amended Complaint is not directed to this answering 

defendant, and therefore no response is required. To the extent a response is required, on 

information and belief, the Legislative Affairs Agency is an agency of the State of Alaska. 

4. Defendant admits that the LAA entered into a I 0-year lease extension and 

amendment for the Anchorage LIO with its Lessor, Defendant, and that the agreement 

provided for expansion and renovation of the LIO. Otherwise, Defendant denies the 

remainder of paragraph 4. 

5. Defendant objects that the allegation in paragraph 5 calls for a legal 

conclusion. To the extent an answer is required, it is denied. 

6. Defendant objects that the allegations in paragraph 6 call for a legal 

conclusion. To the extent an answer is required, Defendant denies the allegation. 

7. Defendant objects that the allegations in paragraph 7 calls for a legal 

conclusion. To the extent an answer is required, Defendant denies the allegation. 

8. Defendant objects that the allegation in paragraph 8 calls for a legal 

conclusion. To the extent an answer is required, Defendant denies the allegations of this 

paragraph. 

9. Defendant denies the allegations of this paragraph. 

10. Defendant objects that the allegation in paragraph 10 calls for a legal 

conclusion. To the extent an answer is required, Defendant denies the allegation. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO SECOND AMENDED COMPLAINT 
Alaska Building. Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

{I 0708-101-00287361 ;3} 
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RESPONSE TO PRAYER FOR RELIEF 

To the extent that the prayer for relief in the Second Amended Complaint 

requires an answer, defendant denies them all. 

AFFIRMATIVE DEFENSES 

l. Plaintiff fails to state a claim upon which relief may be granted. 

2. Plaintiff may have failed in whole or in part to mitigate, minimize, or 

avoid the damages allegedly sustained, and any recovery must be reduced by that 

amount. 

3. Plaintiffs damages, if any, may have been proximately caused in whole or 

in part by the actions and/or negligence of the Plaintiff. Plaintiffs recovery, if any, 

should be reduced in proportion to the percentage of Plaintiffs and/or other third 

parties' fault. 

4. Plaintiffs recovery should be reduced by the comparative fault of persons 

other than defendant. 

5. Plaintiffs claims are barred by waiver, estoppel, and/or release, 

6. Plaintiffs recovery is barred by the doctrine of accord and satisfaction. 

7. Plaintiffs claims are barred by bad faith, unclean hands, and/or other 

inequitable conduct . 

8. Plaintiffs claims may be barred by the doctrine of lack of privity. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO SECOND AMENDED COMPLAINT 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 

Page 3 of5 
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9. Plaintiffs claims may be barred by the doctrine of !aches. 

10. Plaintiff has no standing to bring an action against 716 regarding the 

legality of the lease in question. 

11. Defendant asserts all defenses stated in Rule l 2(b ). 

12. Defendant adopts all affirmative defenses alleged by other defendants and 

reserves the right to assert further defenses and claims pending discovery and 

investigation in this case. 

PRAYER FOR RELIEF 

WHEREFORE, having answered plaintiffs Amended Complaint, and having 

asserted affirmative defenses, defendant prays that the Court enter judgment in its favor 

and against plaintiff as follows: 

1. Dismissal of plaintiff's claims against Defendant, with prejudice; 

2. An award of its reasonable expenses and costs incurred by defendant, 

including attorney's fees, against plaintiff. 

3. For such further relief as this Court deems equitable and just. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: q f ifh (~15 By:li 
~ Jeffrey W. Robinson 

11-~ Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically 0 messenger 0 
facsimile [ZI U.S. Mail on the ~ day of September 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake H. Call 
Call & Hanson, P.C. 
413 G St. 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO SECOND AMENDED COMPLAINT 
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LAW OFFICES OF 

JAMES B. GOITSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274-7686 

FACSIMILE 
1907) 274-9493 

• • ~1\S\\i\ 
_,- !\t- j:\I. ...... -

IN THE SUPERIOR COURT FOR THE ST A TE ·cj~k<ER~C 1 

THIRD JUDICIAL DISTRICT, AT ANCHOR4,GJt5 ?l'\ \: 2.2. 
1~\~ l\Ub 

-
ALASKA BUILDING, INC., an Alaska 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

..... ' . ------;.-,-. ,'. 
·~.) \ ·~'{ \.\ I -' 

,_1, ' 

corporation, 
Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- l 5-3AN-l 5-05969CI 

SECOND AMENDED COMPLAINT 

Plaintiff Alaska Building, Inc., an Alaska corporation, by and through its attorney, 

Law Offices of James B. Gottstein, for its claims against 716 West Fourth Avenue LLC, 

and the Alaska Legislative Affairs Agency, hereby alleges as follows. 

1. Plaintiff Alaska Building, Inc., is an Alaska corporation, has filed its biennial 

report and paid its corporate taxes last due, is in good standing, and is qualified in all 

respects to bring this action. 

2. Defendant 716 West Fourth Avenue LLC is an Alaska Limited Liability 

Company, located in Anchorage, Alaska (716 LLC). 

3. Defendant Legislative Affairs Agency (LAA) is an agency of the State of 

Alaska. 
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LAW OFFICES OF 

JAMES 8. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99SOI 

TELEPHONE 
(907) 274·7696 

FACSIMILE 
(907) 274·9493 

,. 
4. On September 19, 2013, 716 LLC entered into an agreement with LAA to: 

(a) demolish the existing Anchorage Legislative Information Office down to its 

steel frame and foundation, demolish the adjacent Empress Theatre building then 

occupied by the Anchor Pub, and 

(b) lease a newly constructed office building on the combined site to LAA for 

the Anchorage Legislative Information Office 

(LIO Project Lease). 

5. Under AS 36.30, leases by the Legislative Affairs Agency are normally subject 

to the competitive procurement process. 

6. Under AS 36.30.083(a) an existing lease by the Legislative Affairs Agency 

may be extended for up to ten years without compliance with the normal competitive 

procurement process if there is a minimum cost savings of at least 10 percent below the 

market rental value of the real property at the time the extension. 

7. The LIO Project Lease is not a lease extension. 

8. The rental rate of the LIO Project Lease is not at least 10 percent below the 

market rental value of the real property at the time the LIO Project Lease was executed. 

9. In fact, the rental rate of the LIO Project is at least twice the market rental 

value at the time the LIO Project Lease was executed. 

10. The LIO Project Lease is illegal because it does not comply with AS 36.30. 

Second Amended Complaint Page2 
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WHEREFORE, Plaintiff prays for the following relief: 

A. Judgment declaring the September 19, 2013, agreement between 716 West 

Fourth Avenue LLC and the Legislative Affairs Agency pertaining to the Anchorage 

Legislative Information Office building illegal, null and void. 

B. A Judgment in favor of Alaska Building, Inc., in the amount of 10% of the 

savings to the Legislative Affairs Agency as a result of the invalidation of the LIO 

Project Lease. 

C. Punitive damages against 716 West Fourth Avenue LLC. 

D. Costs and attorney's fees. 

E. Such other further and additional relief as the Court find just. 

DATED August 25, 2015. Law Offices of James B. Gottstein, attorney for 
Plaintiff, Alaska Building, Inc. 

By: ---.4-~~,~~~~~~~~~ 
a'cies B. Gottstein 

Alaska Bar No. 7811100 

CERTIFICATE OF SERVICE 

A copy hereof was mailed this date to: 

Jeffrey W. Robinson/ 
Eva R. Gardner 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

LAw OFFICES oF Dated, August 25, 2015. 
JAMES B. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274-9493 Second Amended Complaint Page 3 
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DELANEY WILES, INC. 

SUITE 400 

I 007 WEST 3"o AVENUE 

ANCHORAGE.ALASKA 

99501 

(907) 279-3581 

FAX (9071 277·1331 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an 
Alaska corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., 
d/b/a KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

_, 
~:j 
·:...----... ~ ,-

Case No. 3AN-15-05969 CI 

PFEFFER DEVELOPMENT, LLC'S ANSWER TO AMENDED COMPLAINT 

Pfeffer Development, LLC answers Plaintiff's Amended 

Complaint as follows: 

1. , The allegations in paragraph 1 apply to other 

Defendants; however to the extent an answer is required, 

answering Defendant is without sufficient information to admit 

or deny the allegations and therefor denies same. 

2. The allegations in paragraph 2 apply to other 

Defendants; however to the extent an answer is required, 

answering Defendant is without sufficient information to admit 

or deny the allegations and therefor denies same. 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. JAN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 1 of 8 
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DELANEY WILES, INC. 

SUITE 400 

1007 WEST 3111"0 AVENUE 

ANCHORAGE.ALASKA 

99501 

(907) 279·3581 

FAX (907) 277·1331 

• 
3. The allegations in paragraph 3 are directed to other 

defendants. To the extent an answer is required, on information 

and belief, Koonce Pfeffer Bettis, Inc. is an Alaska corporation 

located in Anchorage. 

4. The allegations in paragraph 4 are admitted. 

5. The allegations in paragraph 5 apply to other 

Defendants; however to the extent an answer is required, 

answering Defendant is without sufficient information to admit 

or deny the allegations and therefor denies same. 

6. The allegations in paragraph 6 apply to other 

Defendants; however to the extent an answer is required, 

answering Defendant is without sufficient information to admit 

or deny the allegations and therefor denies same. 

7. On information and belief the allegations in paragraph 

7 are admitted. 

8. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 8 and 

therefor denies the allegations in paragraph 8. 

9. The allegations in paragraph 9 are admitted. 

10. Answering defendant lacks sufficient information· and 

belief to admit or deny the allegations in paragraph 10 and 

therefor denies the allegations in paragraph 10. 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. JAN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 2 of 8 
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DELANEY WILES, INC. 

SUITE 400 

1007 WEST 3.,0 AVENUE 

ANCH.ORAGE. ALASKA 

99501 

(907) 279·358 I 

FAX (907) 277·1331 

11. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 11 and 

therefor denies the allegations in paragraph 11. 

12. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 12 and 

therefor denies the allegations in paragraph 12. 

13. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 13 and 

therefor denies the allegations in paragraph 13. 

14. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 14 and 

therefor denies the allegations in paragraph 14. 

15. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 15 and 

therefor denies the allegations in paragraph 15. 

16. The allegations contained in paragraph 16 are directed 

to other defendants and thus require no answer from answering 

defendant; however to the extent an answer is required, 

answering defendant admits paragraph 16 accurately describes the 

first paragraph of section 10 of the Access, Insurance and 

Indemnity Agreement. 

17. The allegations in paragraph 17 are directed to other 

defendants and also allege legal conclusions to which no answer 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. 3AN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 3 of 8 
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DELANEY WILES, INC. 

SUITE 400 

I 007 WEST 31to AVENUE 

ANCHORAGE.ALASKA 

99501 

(907) 279·3581 

FAX (907) 277·1331 

• e . 

is required; however to the extent an answer is required the 

allegations are denied. 

18. The allegations in paragraph 18 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

19. The allegations in paragraph 19 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

20. The allegations in paragraph 20 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

21. The allegations in paragraph 21 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

22. The allegations in paragraph 22 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. JAN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 4 of 8 
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DELANEY WILES. INC. 

SUITE 400 

1007 WEST 3•D AVENUE 

ANCHORAGE.ALASKA 

99501 

(907) 279·3581 

FAX (907) 277-1331 

23. The allegations in paragraph 23 are directed to other 

defendants; however to the extent an answer is required, 

answering defendant admits 716 West Fourth Avenue LLC is the 

owner/lessor of the building. 

24. The allegations in paragraph 24 are directed to other 

defendants; however to the extent an answer is required, on 

information and belief KPB Architects was an architect on the 

LIO project. 

25. Answering defendant admits Pfeffer Development 

provided project management services on the proj~ct. The 

remaining allegations in paragraph 25 are denied. 

26. The allegations in paragraph 26 are directed to other 

defendants; however to the extent an answer is required, on 

information and belief, Criterion provided general contractor 

services for the LIO project. 

27. The allegations in paragraph 27 are denied. 

28. The allegations in paragraph 28 allege legal 

conclusions for which no answer is required; however to the 

extent an answer is required, the allegations are denied. 

29. The allegations in paragraph 29 are directed to other 

defendants; however to the extent an answer is required, 

answering defendant lacks sufficient information to admit or 

deny the allegations and therefor denies same. 

Alaska Building, Inc. v. 716 W. 4'h Ave., LLC, et al. Case No. 3AN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 5 of 8 
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DELANEY WILES. INC. 

SUITE 400 

1007 WEST 3Ro AVENUE 

ANCHORAGE, ALASKA 

99501 

(907) 279·358 I 

FAX (907) 277·1331 

e. 

30. The allegations in paragraph 30 are directed to other 

defendants; however to the extent an answer is required, 

answering defendant lacks sufficient information to admit or 

deny the allegations and therefor denies same. 

31. The allegations in part are directed to other 

defendants and answering defendant lacks sufficient information 

to admit or deny same and thus denies same. To the extent the 

allegations allege allegations against answering· defendant, the 

allegations are denied. 

32. The allegations in paragraph 32 are denied. 

33. The allegations in paragraph 33 are denied. 

34. The allegations in paragraph 34 are in part directed 

to other defendants and Answering Defendant is without 

sufficient knowledge to respond to the allegations not directed 

to Answering Defendant. With respect to the allegations 

directed toward Answering Defendant, the allegations are denied. 

35. The allegations in paragraph 35 are directed toward 

other defendants. However, to the extent an answer is required 

the allegations in paragraph 35 are denied. 

36. The allegations in paragraph 3 6 are directed toward 

other defendants. However, to the extent an answer is required 

the allegations in paragraph 36 are denied. 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. 3AN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 6 of 8 
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DELANEY WILES, INC. 

SUITE 400 

1007 WEST 3•o AVENUE 

ANCHORAGE, ALASKA 

99!301 

1907) 279·3581 

FAX (907) 277-1331 

37. The allegations in part are directed to other 

defendants and Answering Defendant lacks sufficient information 

to admit or deny same and thus denies same. To the extent the 

allegations are directed against Answering Defendant, the 

allegations are denied. 

AFFIRMATIVE DEFENSES 

1. The complaint in whole or in part fails to state a 

claim for relief. 

2. Plaintiff has failed to mitigate its damages. 

3. To the extent plaintiff suffered any damages, they may 

be due in whole or in part due to its comparative negligence. 

4. To the extent plaintiff suffered any damages, they may 

be due in whole or in part to the negligence of other parties or 

other entities or persons who have not been joined in the 

action. 

5. Plaintiff's claims may be reduced by the doctrines of 

waiver, estoppel, !aches and unclean hands. 

6. The claims are barred by lack of privity. 

7. The claims are barred by accord and satisfaction. 

8. Answering defendant reserves the right to assert 

additional affirmative defenses as discovery and further 

investigation reveals. 

Alaska Building, Inc. v. 716 W. 4'h Ave., LLC, et al. Case No. 3AN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 7 of 8 
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DELANEY WILES, INC. 

SUITE 400 

1007 WEST 31to AVENUE 

ANCHORAGE, ALASKA 

99501 

(907) 279·3581 

FAX (907) 277·1331 

e. 

DATED this day of July, 2015, at Anchorage, Alaska. 

CERTIFICATE OF SERVICE 

DELANEY WILES, INC. 
Attorneys foi Defendant 
Pfeffer Development, LLC 

This certifies that I am an 
authorized agent of Delaney Wiles, Inc., 
for service of papers pu:stEflnt to Civil 
Rule 5, and that on this ~day of July 
2015, a copy of the foregoing document 
was served by first class mail upon: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G St., Ste. 206 
Anchorage, AK 99501 

Jeffrey W. Robinson 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Mark P. Scheer 
Scheer & Zehnder, LLP 
701 Pike St., Ste. 2200 
Seattle, WA 98101 

Blake H. Call 
Call & Hanson, P.C. 
413 G St. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGS • . .-_;_i 

ALASKA BUILDING, INC., an Alaska · ) 
corporation, ) 
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Plaintiffs, ) 
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716 WEST FOURTH A VENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 

Case No.: 3AN-15~05969 Civil 

AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO PLAINTIFF'S AMENDED 
COMPLAINT 

Defendant 716 West Fourth Avenue, LLC, by and through its attorney, Jeffrey 

W. Robinson of Ashburn & Mason, P.C., hereby answers Plaintiffs Amended 

Complaint as follows: 

ANSWER 

I. Parties 

1. On information and belief, Defendant admits that Alaska Building Inc. 

("ABI") filed a biennial report in 2014, and as of May 1, 2015 is in good standing with the· 

State of Alaska Department of Commerce, but denies the remaining allegations of this 

paragraph. 

2. Defendant admits that 716 West Fourth Avenue 1s an Alaska Limited 

Liability Company. 

( 10708-101.:00273013; I} Page I of9 
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3. Paragraph 3 of the Amended Complaint is not directed to this answering 

defendant, and therefore no response is required. To the extent a response is required, on 

information and belief, Koonce Pfeffer Bettis, Inc. is an Alaska corporation located in · 

Anchorage, Alaska. 

4. Paragraph 4 of the Amended Complaint is not directed to this answering . 

defendant, and therefore no response is required. To the extent a response is required, on 

information and belief, Pfeffer Development, LLC, is an Alaska Limited Liability 

Company located in Anchorage, Alaska. 

5. Paragraph 5 of the Amended Complaint is not directed to this answering 

defendant, and therefore no response is required .. To the extent a response is required, 'on 

information and belief, the Legislative Affairs Agency is an agency of the State of Alaska~ · · 

6. Paragraph 6 of the Amended Complaint is not directed to this answering 

defei:idant, and therefore no response is required. To the extent a response is required, on 

information and belief, Criterion General, Inc., is an Alaska corporation located in 

Anchorage, Alaska. 

II. Alaska Building Background 

7. Defendant incorporates by reference its answers to paragraphs I through 

6. ·Defendant admits that.plaintiffowns the Alaska Building. 

8. Defendant lacks sufficient knowledge and information to form a pelief as 

to the truth of the allegations in paragraph 8 of the Amended Complaint and therefore 

denies the allegations in this paragraph. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO AMENDED COMPLAINT 
Alaska Building, Inc. vs. 716 Wes/ FourlhAvenue, LLC, et. al. 3AN-l 5-05969Civil 
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9. Defendant admits the two buildings shared a party wall, but otherwise 

denies the remainder of the allegations contained in this paragraph. 

10. Defendant lacks knowledge or information sufficient to form a belief 

about the historical significance of the Alaska Building and therefore denies the 

allegation contained in paragraph 10 of the Amended Complaint. 

11. Defendant lacks knowledge or information sufficient to form a belief 

about the purchase of the Alaska Building in 1926 and therefore denies this allegation. 

12. Defendant lacks knowledge or information sufficient to form a belief 

about the ownership of the building in 1972 and therefore denies this allegation, 

13. Defendant lacks knowledge or information sufficient to form a belief as to 

the chain of title and intent of the purchase of the Alaska Building and therefore denies 

this allegation. 

III. Legislative Information Office Project 

Li "' ~ ,., 14. Defendant incorporates by reference its answers to paragraphs 1 through 
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13. Defendant admits that the LAA entered into a 10-year lease extension and 

amendment for the Anchorage LIO with its Lessor, Defendant, and that the agreement 

provided for expansion and renovation of the LIO. Otherwise, Defendant denies the 

~emainder of paragraph 14·. 

15. Defendant admits the allegations contained in this paragraph. 

'J'J .../ 

<( 
w 
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16. Defendant admits that paragraph 16 of the Amended Complaint accurately· 

describes the first paragraph of Section 10 of the Access, Indemnity, and Insurance 

Agreement between Defendant and Plaintiff. 

IV. Count One -Illegality of LIO Project 

17. Defendant incorporates by reference its answers to paragraphs l through 

16. Defendant objects that the allegation in paragraph 17 calls for a legal conclusion. 

To the extent an answer is required, it is denied. 

18. Defendant objects that the allegations m paragraph 18 call for a legal 

conclusion. To the extent an answer is required, it is denied .. 

19. Defendant objects that the allegation in paragraph 19 calls for a· legal 

conclusion. To the extent an answer is required, Defendant denies the allegation. 

20. Defendant objects that the allegation in paragraph 20 calls for a legal 

conclusion. To the extent an answer is required, Defendant denies the allegations of this 

paragraph. 

21. Defendant denies the allegations of this paragraph. 

22. Defendant objects that the allegation in paragraph 22 calls for a legal 

conclusion. To the extent an answer is required, Defendant denies the allegation. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO AMENDED COMPLAINT 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-15-05969Civil 
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V. Count Two-LIO Project Damage to Alaska Building 

23. Defendant incorporates by reference its answers to paragraphs I through 

22. Defendant admits it is the owner and· 1essor of the LIO building but otherwise 

denies the remainder of the allegations of this paragraph. 

24. Paragraph 24 of the Amended Complaint is not directed to this answering 

defendant, and therefore no response is required. To the extent a response is required, on 

information and belief, KPB was an architect providing services for the LIO Project. 

25. Paragraph 25 of the Amended Complaint is not directed to this answering 

defendant, and therefore no response is required. To the extent a response is required, on 

information and belief, Pfeffer Development provided project management services for the 

LIO Project. 

26. Paragraph 26 of the Amended Complaint is not directed to· this answering 

defendant, and therefore no response is required. To the extent a response is required, on 

information and belief, Criterion provided general contractor services for the LIO Project. 

27. Defendant denies the allegations of Paragraph 27. 

28. Defendant denies the allegations of Paragraph 28. 

29. Defendant objects that the allegations. in paragraph 29 call for· a legal 

conclusion. To the extent a response is required, defendant denies the allegations of 

this paragraph. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO AMENDED COMPLAINT 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN- l 5-05969Civil 
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30. Defendant objects that the allegations in paragraph 30 call for ·a legal 

conclusion. To the extent a response is required, defendant denies the allegations of 

· this paragraph. 

31. Defendantdeniesthe allegations of Paragraph 31. 

32. Defendant denies the allegations of Paragraph 32. 

33. Defendant denies the allegations of Paragraph 33. 

34. Defendant denies the allegations of Paragraph 34 directed specifically to the 

answering Defendant, and is without sufficient to respond to the allegations of this . 

paragraph not directed to the answering Defendant. 

35. Defendant denies the allegations of Paragraph 35. 

36. Defendant denies the allegations of Paragraph 36. 

37. Defendant denies that it is responsible for damaging the Alaska Building, 

and is without sufficient to respond to the allegations of this paragraph not directed to 

the answering Defendant. 

RESPONSE TO PRAYER FOR RELIEF 

To the extent that the prayer for relief in the Amended Complaint requires an 

answer, defendant denies them all. 

AFFIRMATIVE DEFENSES 

1. Plaintiff fails to state a claim upon which relief may be. granted. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO AMENDED COMPLAINT 
Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. JAN-I S-05969Civil 

Page 6 of9 
( 10708~101-00273013;1) 

002255



2. Plaintiff may have failed iil whole or _in part to mitigate, minimize, ·or. 

avoid the damages allegedly sustained, and any recovery must be reduced by that·. 

amount. 

3. Plaintiffs damages, if any, may have been proximately caused in whole or 

in part by the actions and/or negligence of the Plaintiff. Plaintiffs recovery, if any, 

should be reduced in proportion to the percentage of Plaintiffs and/or other third 

parties' fault. 

4. Plaintiffs recovery should be reduced by the comparative fault of persons 

other than defendant. 

5. Plaintiffs claims are barred by waiver, ·estoppel, and/or release, 

6. Plaintiffs recovery is barred by the doctrine of accord and satisfaction. 

7. Plaintiffs claims are barred by bad faith, unclean hands, and/or other 

inequitable. conduct. 

u Ill c 
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8. Plaintiffs claims may be barred by the doctrine of lack of privity. 
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9. Plaintiffs claims may be barred by the doctrine oflaches. 

10. Plaintiff has no standing to bring an action against 716 regarding the 

legality of the lease in question. 

· 11. Defendant asserts all defenses stated in Rule l 2(b ). 
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· 12. Defendant adopts all affirmative defenses alleged by other defendants and 

reserves the right to assert forth.er defenses and Claims pending discovery and 

investigation iri this case. 

. PRAYER FOR RELIEF 

WHEREFORE, having answered plaintiff's Amended Complaint, and having 

asserted affirmative defenses, defendant prays that the Court enter judgment in its favor 

and against plaintiff as follows: 

1. Dismissal of plaintiff's claims against Defendant, with prejudice; 

2. An award of its reasonable expenses and costs incurred by defendant, 

including attorney's fees,. against plaintiff. 

3. For such further reliefa:s this Court deems equitable and just. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

DATED: By:_...-.,;~:........o.<-~-=----~-­
Jdfreyw. Robinson· 
Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the 6Q day of June 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Stre'et, Suite 206 
Anchorage, Alaska 99501 

Mark P. Scheer 
Scheer & Zehnder LLP 
701 Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 . 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 · 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 99501 

Blake H. Call 
Call & Hanson, P.C. 
413 G St. 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~ .. ~ 
Heidt Wyckoff 
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IN THE SUPERIOR COURT FOR THE STATE OF ALWSJM;i'Sr~:t-f'\ 
THIRD JUDICIAL DISTRICT, AT ANCHO~G~. 

11-.:12uJN-8 tti//· t~ 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH A VENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/ba/ 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AMENDED COMPLAINT 

.11 •• u 

Plaintiff Alaska Building, Inc., an Alaska corporation, by and through its attorney, 

Law Offices of James B. Gottstein, for its claims against 716 West Fourth Avenue LLC, 

Koonce Pfeffer Bettis, Inc., d/b/a KPG Architects, Pfeffer Development, LLC, the Alaska 

Legislative Affairs Agency, and Criterion General, Inc., hereby alleges as follows. 

I. Parties 

1. Plaintiff Alaska Building, Inc., is an Alaska corporation (Alaska Building), 

has filed its biennial report and paid its corporate taxes last due, is in good standing, and 

is qualified in all respects to bring this action. 

2. Defendant 716 West Fourth Avenue LLC is an Alaska Limited Liability 

Company, located in Anchorage, Alaska (716 LLC). 

002259
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• • 
3. Defendant Koonce, Pfeffer, Bettis, Inc., is an Alaska corporation, doing 

business as KPB Architects, located in Anchorage, Alaska (KPB). 

4. Defendant Pfeffer Development, LLC, is an Alaska Limited Liability 

Company located in Anchorage, Alaska (Pfeffer). 

5. Defendant Legislative Affairs Agency (LAA) is a State of Alaska agency. 

6. Defendant Criterion General, Inc., is an Alaska corporation located in 

Anchorage, Alaska (Criterion). 

II. Alaska Building Background 

7. Plaintiff owns a combination retail and office building located at 4th and G 

Streets in Anchorage, Alaska, more particularly described as: 

Lot One (I), and the East 10 1/2 feet of Lot Two (2), Block Forty (40), of 
ORIGINAL TOWNSITE OF ANCHORAGE, in the Anchorage Recording 
District, Third Judicial District, State of Alaska. 

(the Alaska Building). 

8. Constructed in 1916, the Alaska Building was, along with the adjacent 

Empress Theatre, the first of Anchorage's concrete buildings. 

9. The Alaska Building and the Empress Theatre Building were constructed with 

a party wall for the north 50 feet of the Empress Theatre Building's east wall, meaning 

that both buildings shared the wall. 

I 0. The Alaska Building has historical significance. 

11.J.B. (Jake) Gottstein purchased the Alaska Building in 1926. 

12. Jake's son, Barnard Jacob (B.J.) Gottstein acquired the Alaska Building from 

Anna J. Gottstein, his mother and Jake Gottstein's widow, in 1972. 

Complaint Page2 
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13.Plaintiff, which is 100% owned by James B. (Jim) Gottstein, purchased the 

Alaska Building from Jim's father, B.J. Gottstein, in 1995, in order to preserve the Alaska 

Building as long as possible. 

III. Legislative Information Office Project 

14. On September 19, 2013, 716 LLC entered into an agreement with LAA to 

(a) demolish the existing Anchorage Legislative Information Office down to its 

steel frame and the Empress Theatre building, and 

(b) lease a newly constructed office building to LAA for the Anchorage 

Legislative Information Office 

(LIO Project). 

15. On September 23, 2013, 716 LLC completed its purchase of the Empress 

Theatre (then occupied by the Anchor Pub). 

16. On December 6, 2013, 716 LLC and Alaska Building entered into that certain 

Access, Indemnity, and Insurance Agreement, Paragraph 10 of which provides in 

pertinent part: 

The contractor employed by 716 to complete the Project, Criterion General, Inc. 
located at 2820 Commercial Drive Anchorage, Alaska 99501 (the "Contractor"), 
shall defend, indemnify and hold harmless [Alaska Building, Inc. (ABI)] ... from 
and against all claims, damages, losses and expenses including interest, costs and 
attorneys' fees arisirig out of or resulting from the performance of any work on the 
ABI Property or on the Party Wall, provided that any such claim, damage, loss or 
expense is caused in whole or in part by any negligent act or omission of the 
contractor, any subcontractor, anyone directly or indirectly employed by any of 
them or anyone for whose acts any of them may be liable, regardless of whether or 
not it is caused in part by a party indemnified hereunder. The contractor need not 
indemnify ABI for ABI's sole negligence; however, this indemnification shall 
apply to circumstances of combined fault. 

Complaint Page 3 
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IV. Count One-Illegality of LIO Project 

17. Under AS 36.30, leases by the Legislative Affairs Agency are normally subject 

to the competitive procurement process. 

18. Under AS 36.30.83 an existing lease by the Legislative Affairs Agency may be 

extended for up to ten years without compliance with the normal competitive 

procurement process if there is a minimum cost savings of at least 10 percent below the 

market rental value of the real property at the time the extension. 

19. The LIO Project is not a lease extension. 

20. The rental rate of the LIO Project is not at least 10 percent below the market 

rental value of the real property at the time the extension. 

21. In fact, the rental rate of the LIO Project is at least twice the market rental 

value. 

22. The LIO Project is illegal because it does not comply with AS 36.30. 

V. Count Two--LIO Project Damage To Alaska Building 

23. 716 LLC is the owner and lessor of the building constructed by the LIO 

Project. 

24. Upon information and belief, KPB was/is the architect for the LIO Project 

25. Upon information and belief, Pfeffer was/is the project manager for the LIO 

Project. 

26. Criterion was/is the general contractor for the LIO Project. 

27. The LIO Project caused damage to the Alaska Building of at least $250,000. 

Complaint Page 4 
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28. The LIO Project was negligently designed, managed, or constructed, or any 

combination thereof, resulting in damage to the Alaska Building. 

29. As one owner of the party wall, 716 LLC is obligated to maintain the party 

wall and not damage the Alaska Building through work impacting the party wall, and is 

liable to Alaska Building for any and all damage caused by the LIO Project as a result of 

its work impacting the party wall. 

30. 716 LLC is otherwise obligated not to damage the Alaska Building and liable 

to Alaska Building for any damage to the Alaska Building. 

31. By entering into the LIO Project, 716 LLC and LAA caused the damage to the 

Alaska Building. 

32. Damage to the Alaska Building as a result of the LIO Project was foreseeable. 

33. Damage to the Alaska Building as a result of the LIO Project was foreseen. 

34. Jim Gottstein, president of the Alaska Building, Inc., advised 716 LLC 

(through Pfeffer, its representative), Pfeffer, and Criterion that damage to the Alaska 

Building was all but certain ifthe LIO Project proceeded. 

35. Jim Gottstein attempted to convince 716 LLC to not proceed with the LIO 

Project because of (a) the all but certain damage to the Alaska Building that would result, 

and (b) the illegality of the LIO Project. 

36. 716 LLC refused and proceeded with the LIO Project, resulting in damage to 

the Alaska Building. 

37. 716 LLC, Pfeffer, KPB, Criterion, and LAA are liable to Alaska Building, Inc., 

for all damage and costs to the Alaska Building caused by the LIO Project. 

Complaint Page 5 
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WHEREFORE, Plaintiff prays for the following relief: 

A. Judgment declaring the September 19, 2013, agreement between 716 West 

Fourth Avenue LLC and the Legislative Information Office pertaining to the LIO Project, 

illegal, null and void. 

B. A Judgement reforming the LIO Project lease to market value. 

C. A Judgment in favor of Alaska Building of 10% of the savings to the 

Legislative Affairs Agency for invalidation or reformation of the LIO Project Lease. 

D. Judgment against Pfeffer Development, LLC., 716 West Fourth Avenue LLC, 

Legislative Affairs Agency, and Criterion General, LLC, jointly and severally, for 

damage to the Alaska Building in the amount of $250,000 or more as proved at trial. 

E. Punitive damages against 716 West Fourth Avenue LLC. 

F. Costs and attorney's fees. 

G. Such other further and additional relief as the Court find just. 

DATED June 8, 2015. 

Complaint 

Law Offices of James B. Gottstein, attorney for 

Pla;n~ BuHdlng, Inc. 

By: 1~ 
;1~. Gottstein 

/ .l\laska Bar No. 7811 l 00 
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DELANEY WILES, INC. 

- F!LED 
ST.t.E QF .l\U\SKA 

TH!i\D DISTRICT 

2015 liAY I t1 PH 3= 50 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

C:~.L'~i""\ ·r i:!!,\L C.~f .. '.i-~; .... 

THIRD JUDICIAL DISTRICT ATI·;ANCHORAGE 

ALASKA BUILDING, INC., an) 
Alaska corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETT+s, INC., 
d/b/a KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC. I 

Defendants. 

t_I I·-------
:JfTiJ Iv!~! 1_:~:-r-· 

Case No. 3AN-15-05969 CI 

PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT 

Pfeffer Development, LLC answers Plaintiff's complaint as 

follows: 

1. The allegations in paragraph 1 apply to other 

Defendants; however to the extent an answer is required, 

answering Defendant is without sufficient information to admit or 

deny the allegations and therefor denies same. 

2 . The allegations in paragraph 2 apply to other 

Defendants; however to the extent an answer is required, 

answering Defendant is without sufficient information to admit or 

su•T••oo deny the allegations and therefor denies same. 
1007 WEST 31110 AVENUE 

ANCHORAGE.ALASKA 

99501 

(907) 279·358 I 

FAX (907) 277·1331 Alaska Building, Inc. v. 716 W. 4th Ave., LLC, et al. Case No. 3AN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 1 of B 
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DELANEY WILES, INC. 

SUITE 400 

1007 WEST 3110 AVENUE 

ANCHORAGE.ALASKA 

99501 

(907) 279·3581 

FAX (907) 277·1331 

3. The allegations in paragraph 3 are directed to other 

defendants. To the extent an answer is required, on information 

and belief, Koonce Pfeffer Bettis, Inc. is an Alaska corporation 

located in Anchorage. 

4. The allegations in paragraph 4 are admitted. 

5. The allegations in paragraph 5 apply to other 

Defendants; however to the extent an answer is required, 

answering Defendant. is without sufficient information to admit or 

deny the allegations and therefor denies same. 

6. The allegations in paragraph 6 apply to other 

Defendants; however to the extent an answer is required, 

answering Defendant is without sufficient information to admit or 

deny the allegations and therefor denies same. 

7. On information and belief the allegations in paragraph 

7 are admitted. 

8. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 8 and 

therefor denies the allegations in paragraph 8. 

9. The allegations in paragraph 9 are admitted. 

10. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 10 and 

therefor d~nies the allegations in paragraph 10. 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. 3AN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 2 of 8 
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DELANEY WILES, INC. 

SUITE 400 

I 007 WEST 3•o AVENUE 

ANCHORAGE, ALASKA 

99501 

(907) 279-356 I 

FAX (907) 277·1331 

11. Answering defendant lacks sufficient information and 

belief ·to admit or deny the allegations in paragraph 11 and 

therefor denies the allegations in paragraph 11. 

12. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 12 and 

therefor denies the allegations in paragraph 12. 

13. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 13 and 

therefor denies the allegations in paragraph 13. 

14. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 14 and 

therefor denies the allegations in paragraph 14. 

15. Answering defendant lacks sufficient information and 

belief to admit or deny the allegations in paragraph 15 and 

therefor denies the allegations in paragraph 15. 

16. The allegations contained in paragraph 16 are directed 

to other defendants and thus require no answer from answering 

defendant; however to the extent an answer is required, answering 

defendant admits paragraph 16 accurately describes the first 

paragraph of section 10 of the Access, Insurance and Indemnity 

Agreement. 

17. The allegations in paragraph 17 are directed to other 

defendants and also allege legal conclusions to which no answer 

Alaska Building, Inc. v. 716 W. 4th Ave., LLC, et al. 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT 

Case No. 3AN-15-05969 CI 
Page 3 of B 
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is required; however to the extent an answer is required the 

allegations are denied. 

18. The allegations in paragraph 18 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

19. The allegations in paragraph 19 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

20. The allegations in paragraph 20 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

21. The allegations in paragraph 21 are directed. to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

22. The allegations in paragraph 22 are directed to other 

defendants and also allege legal conclusions to which no answer 

is required; however to the extent an answer is required the 

allegations are denied. 

Alaska Building, Inc. v. 716 W. 4'" Ave., LLC, et al. Case No. 3AN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 4 of 8 
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23. The allegations in paragraph 23 are directed to other 

defendants; however to the extent an answer is required, 

answering defendant admits 716 West Fourth Avenue LLC is the 

owner/lessor of the building. 

24. The allegations in paragraph 24 are directed to other 

defendants; however to the extent an answer is. required,· on 

information and belief KPB Architects was an architect on the LIO 

project. 

25. Answering defendant admits Pfeffer Development provided 

project management services on the project. The remaining 

allegations in paragraph 25 are denied. 

26. The allegations in paragraph 26 are directed to other 

defendants; however to the extent an answer is required, on 

information and belief, Criterion provided general contractor 

services for the LIO project. 

27. The allegations in paragraph 27 are denied. 

28. The allegations in paragraph 28 allege legal 

conclusions for which no answer is required; however to the 

extent an answer is required, the allegations are denied. 

29. The allegations in paragraph 29 are directed to other 

defendants; however to the extent an answer is required, 

answering defendant lacks sufficient information to admit or deny 

the allegations and therefor denies same. 

Alaska Building, Inc. v. 716 W. 4<h Ave., LLC, et al. 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT 

Case No. 3AN-15-05969 CI 
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30. The allegations in paragraph 30 are directed to other 

de.fendants; however to the extent an answer is required, 

answering defendant lacks sufficient information to admit or deny 

the allegations and therefor denies same. 

31. The allegations in part are directed to other 

defendants and answering defendant lacks sufficient information 

to admit or deny same and thus denies same. To the extent the 

allegations allege allegations against answering defendant, the 

allegations are denied. 

AFFIRMATIVE DEFENSES 

1. The complaint in whole or in part fails to state a 

claim for relief. 

2. Plaintiff has failed to mitigate its damages. 

3. To the extent plaintiff suffered any damages, they may 

be due in whole or in part due to i~s comparative negligence. 

4. To the extent plaintiff suffered any damages, they may 

be due in whole or in part to the negligence of other parties or 

other entities or persons who have not been joined in the action. 

5. Plaintiff's claims may be reduced by the doctrines of 

waiver, estoppel, laches and unclean hands. 

6. The claims are barred by lack of privity. 

7 . The claims are barred by accord and satisfaction. 

Alaska ·Building, Inc. v. 716 W. 4th Ave., LLC, et al. Case No. 3AN-15-05969 CI 
PFEFFER DEVELOPMENT, LLC'S ANSWER TO COMPLAINT Page 6 of 8 
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8 . Answering defendant reserves the right to assert 

additional affirmative defenses as discovery and further 

investigation reveals. 

PRAYER FOR RELIEF 

Defendant requests the following relief: 

1. That the case against answering defendant be dismissed 

in its entirety and judgment be entered in favor of Pfeffer 

Development, LLC. 

2. That the court award Pfeffer Development, LLC its 

attorney's fees and costs. 

3. For such other relief as the court deems just under the 

circumstances. 

DATED this It.(- day of May, 2015, at Anchorage, Alaska. 

DELANEY WILES, INC. 
Attorneys for Defendant 
Pfeffer Development, LLC 

Alaska Building, Inc. v. 716 W. 4'h Ave., LLC, et al. Case No. 3AN-15-05969 CI 
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CERTIFICATE OF SERVICE 

This certifies that I am an 
authorized agent of Delaney Wiles, Inc., 
for service of papers pur~qppt to Civil 
Rule 5, and that on this _/_~l..fl3'-~· day of May, 
2015, a copy of the foregoing document was 
served by first class mail upon: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G St., Ste. 206 
Anchorage, AK 99501 

Jeffrey W. Robinson 
Ashburn & Mason,· PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Daniel T. Quinn 
Richmond & Quinn 
360 K St., Ste. 200 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

Mark P. Scheer 
Scheer & Zehnder, LLP 
701 Pike St., Ste. 2200 

WA 98101 

1 
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Zui5 nAY -5 PX 3: l.d .... 

IN THE SUPERIOR COURT FOR THE s:r A TE o~ t\yA~KA . , - -c._ c.;-_.1 . . , · .... · .. 

THIRD JUDICIAL DISTRICT AT ANCHOR'AG£..._ _______ · · 
::--:~r:-:.(fY '.~!_f->::.: 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
716 WEST FOURTH AVENUE, LLC, ) Case No. 3AN-15-05969 CI 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 
AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

) 
Defendants. ) 

11-~~~~~~~~~~~~~~) 

ANSWER 

COMES NOW defendant, Koonce Pfeffer Bettis, Inc. d/b/a KPB Architects, by 

and through counsel, Richmond & Quinn, and for answer to plaintiffs complaint 

admits, denies and alleges as follows: 

I. With regard to paragraph I of plaintiffs complaint, answering defendant 

is without knowledge and information sufficient to form a belief as to the truth of the 

allegations contained therein. 
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2. With regard to paragraph 2 of plaintiffs complaint, answering defendant 

is without knowledge and information sufficient to form a belief as to the truth of the 

allegations contained therein. 

3. With regard to paragraph 3 of plaintiffs complaint, answering defendant 

admits the allegations contained therein. 

4. With regard to paragraph 4 of plaintiffs complaint, answering defendant 

is without knowledge and information sufficient to form a belief as to the truth of the 

allegations contained therein. 

5. With regard to paragraph 5 of plaintiffs complaint, answering defendant 

is without knowledge and information sufficient to form a belief as to the truth of the 

allegations contained therein. 

6. With regard to paragraph 6 of plaintiffs complaint, answering defendant 

admits the allegations contained therein. 

7. With regard to paragraph 7 of plaintiffs complaint, answering defendant 

is without knowledge and information sufficient to form a belief as to the truth of the 

allegations contained therein. 

8. With regard to paragraph 8 of plaintiffs complaint, answering defendant 

is without knowledge and information sufficient to form a belief as to the truth of the 

allegations contained therein. 

Answer 
Alaska Building, Inc. v. KPB Architects, et al., Case No .. 3AN-I 5-05969 CI 
Page 2 of 8 
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9. With regard to paragraph 9 of plaintiffs complaint, answering defendant 

admits the allegations that the two buildings shared the wall, but lacks sufficient 

information to form a belief as to the truth of the remaining allegations contained 

therein. 

10. With regard to paragraph 10 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

· truth of the allegations contained therein. 

11. With regard to paragraph 11 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

truth of the allegations contained therein. 

12. With regard to paragraph 12 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

truth of the allegations contained therein. 

13. With regard to paragraph 13 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

truth of the allegations contained therein. 

14. With regard to paragraph 14 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

truth of the allegations contained therein. 

Answer 
Alaska Building, Inc. v. KPB Architects, et al., Case No. JAN-15-05969 Cl 
Page 3 of 8 
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15. With regard to paragraph 15 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

truth of the allegations contained therein. 

16. With regard to paragraph 16 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

truth of the allegations contained therein. 

17. With regard to paragraph 17 of plaintiffs complaint, the allegations 

contain legal conclusions to which no responsive answer is required, and on that basis, 

denies those allegations. 

18. With regard to paragraph 18 of plaintiffs complaint, the allegations 

contain legal conclusions to which no responsive answer is required, and on that basis, 

denies those allegations. 

19. With regard to paragraph 19 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

truth of the allegations contained therein. 

20. With regard to paragraph . 20 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 
I 

truth of the allegations contained therein. 

Answer 
Alaska Building, Inc. v. KPB Architects, et al., Case No. JAN-15-05969 CI 
Page 4 of 8 
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21. With regard to paragraph 21 of plaintiffs complaint, answering 

defendant is without knowledge and information sufficient to form a belief as to the 

truth of the allegations contained therein. 

22. With regard to paragraph 22 of plaintiffs complaint, the allegations 

contain legal conclusions to which no responsive answer is required, and on that basis, 

denies those allegations. 

23. With regard to paragraph 23 of plaintiffs complaint, answering 

. 
defendant admits the allegations contained therein. 

24. With regard to paragraph 24 of plaintiffs complaint, answering 

defendant admits the allegations contained therein. 

25. With regard to paragraph 25 of plaintiffs complaint, answenng 

defendant admits the allegations contained therein. 

26. With regard to paragraph 26 of plaintiffs complaint, answering 

defendant admits the allegations contained therein. 

27. With regard to paragraph 27 of plaintiffs complaint, answenng 

defendant denies the allegations contained therein. 

28. With regard to paragraph 28 of plaintiffs complaint, answenng 

defendant denies the allegations contained therein. 

Answer 
Alaska Building, Inc. v. KPB Architects, et al., Case No. 3AN-l 5-05969 CI 
Page 5 of8 
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29. With regard to paragraph 29 of plaintiffs complaint, the allegations 

contain legal conclusions to which no responsive answer is required, and on that basis, 

denies those allegations. 

30. With regard to paragraph 30 of plaintiffs complaint, the allegations 

contain legal conclusions to which no responsive answer is required, and on that basis, 

denies those allegations. 

31. With regard to paragraph 31 of plaintiffs complaint, answering 

defendant denies the allegations contained therein. 

AFFIRMATIVE AND ADDITIONAL DEFENSES 

By way of further answer and by way of: 

FIRST AFFIRMATIVE DEFENSE 

Plaintiffs complaint fails to state a claim for relief. 

SECOND AFFIRMATIVE DEFENSE 

Plaintiff has failed to mitigate its damages, if any. 

THIRD AFFIRMATIVE DEFENSE 

Plaintiffs own conduct was comparatively negligent and such conduct should 

serve to reduce its damages, if any. 

FOURTH AFFIRMATIVE DEFENSE 

Plaintiffs damages, if any, are a result of pre-existing conditions in the building 

and not a result of construction activities. 

Answer 
Alaska Building, Inc. v. KPB Architects, et al., Case No. 3AN-l 5-05969 Cl 
Page 6 of 8 
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FIFTH AFFIRMATIVE DEFENSE 

Some or all of plaintiffs claims are barred by the applicable statute of 

limitations and/or laches. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiffs recovery, if any, should be reduced by fault of parties other than 

defendants. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs claims may be barred by a lack ofprivity. 

FURTHER AFFIRMATIVE DEFENSES 

Defendant reserves the right to assert whatever other affirmative defenses 

and/or counterclaims that may become available as discovery progresses. 

WHEREFORE, having answered the plaintiffs complaint, defendant prays that 

the same be dismissed with prejudice; that plaintiff takes nothing from defendant; that · 

defendant be awarded its costs and attorney's fees incurred in defending this action; 

and for such other and further relief as this court deems just and equitable. 

Answer 
Alaska Building, Inc. v. KPB Architects, et al., Case No. JAN-15-05969 CI 
Page 7 of 8 
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DATED this lo/ day of May, 2015, at Anchorage, Alaska. 

By: 

CERTIFICATE OF SERVICE 

RICHMOND & QUINN 
Attorneys for Defendant 
Koonce Pfeffer Bettis, Inc. d/b/a KPB 

UL 
Daniel T. Quinn 
Alaska Bar No. 8211141 

I HEREBY CERTIFY that a true and correct 
copy of the foregoing was served by mail this 
Vf"-day of May, 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 W. 9t.h Avenue, Suite 200 
Anchorage, AK 99501 

520.002\PLD\Answer 

Answer 

Cynthia L. Ducey 
Delaney Wiles, Inc. 
1007 W. 3rd Avenue, Suite 400 
Anchorage, AK 9950 I 

Mark P. Scheer 
Scheer & Zehnder, LLP 
701 Pike Street, Suite 2200 
Seattle, WA 9810 I 

Alaska Building. Inc. v. KPB Architects, et al., Case No. 3AN-15-05969 CI 
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, ~FILED 
~T4T~ Dr: AWKA 

IN THE SUPERIOR COURT FOR THE STA TE QIH~b;~~T 

THIRD JUDICIAL DISTRICT AT ANGJit@~G§ PM 4: 25 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

CLERK TRIAL COURTS 

,_ 

) 
716 WEST FOURTH AVENUE LLC, ) 
KOONCE PFEFFER BETTIS, INC., d/b/a ) 
KPB ARCHITECTS, PFEFFER ) 
DEVELOPMENT, LLC, LEGISLATIVE ) 

Case No.: JAN-15-05969 Civil 

AFFAIRS AGENCY, and CRITERION ) 
GENERAL, INC., ) 

Defendants. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO COMPLAINT 

Defendant 716 West Fourth Avenue, LLC, by and through its attorney, Jeffrey 

W. Robinson of Ashburn & Mason, P.C., hereby answers Plaintiffs Complaint as 

follows: 

ANSWER 

I. Parties 

1. On information and belief, Defendant admits that Alaska Building Inc. 

("ABI") filed a biennial report in 2014, and as of May 1, 2015 is in good standing with the 

State of Alaska Department of Commerce, but denies the remaining allegations of this 

paragraph. 

2. Defendant admits that 716 West Fourth Avenue 1s an Alaska Limited 

Liability Company. 

{ I 0708-101-00263339;2) Page I of8 
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. 3. Paragraph 3 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, on informaticm arid 
. . 

belief, Koonce Pfeffer Bettis, Inc. is an Alaska corporation located in Anchorage, Alaska. 

4. Paragraph 4 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, on information and 

beiief, Pfeffer Development,- LLC, is an Alaska Limited Liability Company located fo 

Anchorage, Alaska. 

5. Paragraph 5 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, on information and 

belief, the Legislative Affairs Agency is an agency of the State of Alaska. 

6. Paragraph 6 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, on information and 

belief, Criterion General, Inc., is an Alaska corporation located in Anchorage, Alaska. 

II. Alaska Building Background 

7. Defendant incorporates by reference its answers to paragraphs I through 

6. Defendant admits that plaintiff owns the Alaska Building. 

8. Defendant lacks sufficient knowledge and information to form a belief as 

to the t~th of the allegations in paragraph 8 of the Complaint and therefore denies the 

allegations in this paragraph. 

9. Defendant admits the two buildings shared a party wall, but otherwise 

denie_s the remainder of the allegations contained iri this paragraph. 

716 WEST FouR.rn AVENUE, LLC's ANSWER TO COMPLAINT 
Alaska Building, Inc. vs. -716 West Foutth Avenue, LLC, et. al. 3AN-15-05969Civil 

( 10708-10 J -00263339;2} 
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10. Defendant lacks knowledge or information sufficient to form a belief 

about: the . historical significance of the Alaska Building and therefore denies the 

allegation contained in paragraph 10 of the complaint. 

11. Defendant lacks knowledge or information sufficient to form a belief 

about the purchase of the Alaska Building in I 926 and therefore denies this allegation. 

I 2. Defendant lacks knowledge or information sufficient to form a belief 

about the ownership of the building in 1972 and therefore denies this allegation. 

13. Defendant lacks knowledge or information sufficient to form a belief as to 

the chain of title and intent of the purchase of the Alaska Building and therefore denies 

this allegation. 

III. Legislative Information Office Project 

14. Defendant incorporates by reference its answers to paragraphs I through 

I 3. Defendant admits that the LAA entered into a I 0-year lease extension and 

amendment for the Anchorage LIO with its Lessor, Defendant, and that the agreement 

provided for expansion and renovation of the LIO. Otherwise, Defendant denies the 

remainder of paragraph I 4. 

-15. Defendant admits the allegations contained .in this paragraph. 

I 6; ·· _Defendant admits that paragraph 16 of the Complaint accurately describes . . ' . 

the first p~ra-graph- of. Section 10 of the Access, Indemnity, and Insurance Agreeme.nt 

between Defendant and Plaintiff. 

7 l 6_WEST FOURTH A VENUE, LLC'S ANSWER TO COM.PLAINT 

Alaska Building, inc. vs. 716 West Fourth Avenue.' LLC, et.-al. 3AN-l 5-05969Civil 

Page 3 of8 
( I 0708-101 :00263339;2) 
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IV. Count One -Illegality of LIO Project 

17. Defendant incorporates by reference its answers to paragraphs 1 through 

16. Defendant objects that the allegation in paragraph 17 calls for a legal conclusion. 

To the extent an answer is required, it is denied. 

18. Defendant objects that the allegations m paragraph 18 call for a legal 

conclusion. To the extent an answer is required, it is denied. 

19. Defendant objects that the allegation in paragraph I 9 calls for a legal 

conclusion. To the extent an answer is required, Defendant denies the allegation. 

20. Defendant objects that the allegation in paragraph 20 calls for a legal 

conclusion. To the extent an answer is required, Defendant denies the allegations of this 

paragraph. 

21. Defendant denies the allegations of this paragraph. 

t.i U'I 

" ... 22. Defendant objects that the allegation in paragraph 22 calls for a legal 

z "' co 

0 
0 " 0 .... 
"' - "' (/) w 0,..,: 

( !:: U't 0 

;) °' °' l VI 0-

Ill w < x 

~ " 
;) "' < z "' LL w "' < ,. > _, 

~<<· 
<( I W 

z ...J/;.~-" ... 
rJ. .... 0 ... 

~ IV 

) ~ u .0 z .... 
a:i ~ <( <'! 

I "' :::; 
°' 

conclusion. To the extent an answer is required, Defendant denies the allegation. 

V. Count Two-LIO Project Damage to Alaska Building 

23. Defendant incorporates by reference its answers to paragraphs 1 through 

22. Defendant admits it is the owner and lessor of the LIO building but otherwise 

denies the remainder of the allegations of this paragraph. 

Vl _, 
( "' I-

716 WEST FOURTH AVENUE, LLC'S ANSWER TO COMPLAINT 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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24. Parag~aph 24 of the Complaint is_not directed to this.answering defendant, 

and therefore no response is required. To the extent a response is required, on information 

and belief, KPB was an architect providing services for the LIO Project. 

25. Paragraph 25 of the Complaint is not directed to this answering defendant, 

and therefore no response is required. To the extent a response is required, on information 

and belief, Pfeffer Development provided project management services for the LIO Project. 

26. Paragraph 26 of the Complaint is not directed to this answering defendant, 

and therefore no response is required. To the extent a response is required, on information 

and belief, Criterion provided general contractor services for the LIO Project. 

27. Defendant denies the allegations of Paragraph 27. 

- 28. Defendant denies the allegations of Paragraph 28. 

29. Defendant objects that the allegations in_ paragraph 29 call for a legal 

conclusion. To the extent a response is required, defendant denies the allegations of 

this paragraph. 
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30. Defendant objects that the allegations m paragraph 30 call· for a legal 

conclusion. To the extent a response is required, defendant denies the allegations of 

this paragraph. 

31. Defendant denies the allegations of Paragraph 31. 

RESPONSE TO PRAYER FOR RELIEF -

To the extent that the prayer for relief in the Complaint requires an answer, 

defendant denies them all. 

716 WEST FOURTH A VENUE, LLC'S ANSWER TO COMPLAINT 

Alaska Building, Inc. vs. 716 West Fourth Avenu-e, LLC, et: al. 3AN-15-05969Civil 
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AFFIRMATIVE DEFENSES 

I. Plaintiff fails to state a claim upon which relief may be granted. 

2. Plaintiff may have failed in whole or in part to mitigate, minimize, or 

avoid the damages allegedly sustained, and any recovery must be reduced by that 

amount. 

3. Plaintiffs damages, if any, may have been proximately caused in whole or 

in part by the actions and/or negligence of the Plaintiff. Plaintiffs recovery, if any, 

should be reduced in proportion to the percentage of Plaintiffs and/or other third 

parties' fault. 

4. Plaintiffs recovery should be reduced by the comparative fault of persons 

other than defendant. 

~ "' .., 5. Plaintiffs claims are barred by waiver, estoppel, and/or release, 
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6. Plaintiffs recovery is barred by the doctrine of accord and satisfaction. 

7. Plaintiffs claims are barred by bad faith, unclean hands, and/or other 

inequitable conduct. 

8. Plaintiffs claims may be barred by the doctrine of lack ofprivity . 

9. Plaintiffs claims may be barred by the doctrine oflaches. 

V) .. 
< w 

I-

716 WEST FOURTH A VENUE, LLC's ANSWER TO COMPLAINT 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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10. Plaintiff has no standing. to bring an action against 716 regarding th~ 

legality of the lease in question. 

11. Defendant asserts all defenses stated in Rule l 2(b ). 

12. Defendant adopts all affirmative defenses alleged by other defendants and 

reserves the right to assert further defenses and claims pending discovery and 

investigation in this case. 

PRAYER FOR RELIEF 

WHEREFORE, having answered plaintiffs Complaint, and having asserted 

affirmative defenses, defendant prays that the Court enter judgment in its favor and 

against plaintiff as follows: 

I. Dismissal of plaintiffs claims against Defendant, with prejudice; 

2. An award of its reasonable expenses and costs incurred· by defendant, 

including attorney's fees, against plaintiff. 

3. For such further relief as this Court deems equitable and just. 

ASHBURN & MASON, P.C. 
Attorneys for 716 West fourth Avenue, LLC 

DATED: ;{~\l y .· 
By' ~~birtson 

Alaska Bar No. 0805038 

!/) -' 

( .~ 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically 0 messenger 0 
facsimile IKJ U.S. Mail on the 4-t'\ day of May 2015, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 l 

Mark P. Scheer 
Scheer & Zehnder LLP 
70 l Pike Street, Suite 2200 
Seattle, WA 98101 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

Cynthia L. Ducey 
Delaney Wilson, Inc. 
1007 W. 3rd Avenue, Ste. 400 
Anchorage, Alaska 99501 

Dan Quinn 
360 K Street, Suite 200 
Anchorage, AK 9950 l 

ASHBURN & MASON 

~~ By: __________ _ 

Heidi Wyckoff 

716 WEST FOURTH AVENUE, LLC's ANSWER TO COMPLAINT 
Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
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Mark P. Scheer, Bar No. 8807153 
SCHEER & ZEHNDER, LLP 
701 Pike Street, Suite 2200 
Seattle, WA 9810 I 
Telephone: (206) 262-1200 
Facsimile: (260) 223-4065 
E-Mail: mscheer@scheerlaw.com 

9' 

IN THE SUPERIOR COURT OF THE STATE OF ALAS 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

v. 

sr r/L£o . 
. ATE or l\ l .4 ~ . ' 
, 11/ IW DI<; T ~'I~ ,., ..... ':', ' 

Z0/5 MAY-~ AH II 23 
CLERK TRIAL COUR S 

716 WEST FOURTH A VENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEFELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

NO. 3AN-l 5-05969CI 

Defendants. 

DEFENDANT CRITERION GENERAL, INC. 'S ANSWER 
AND AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT 

Defendant Criterion General, Inc., by and through its attorneys, Scheer & Zehnder, 

LLP, submits its Answer and Affirmative Defenses to plaintiff's Complaint by admitting, 

denying, and alleging as follows: 

ANSWER 

l. Defendant objects that the allegations in paragraph I of the Complaint call for 

a legal conclusion. Otherwise, defendant admits that plaintiff is an Alaska corporation which 

filed a biennial report in 2014, and as of the date of this pleading is in good standing with the 

State of Alaska Department of Commerce. 

DEFENDANT CRITERION GENERAL, INC. 'S ANSWER AND 
AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT - Page I 

18 601 ld030904 . 

SCHEER & ZEHNDER LLP 
701 PIKE STREET, SUITE 2200 

SEATTLE, WA 98101 
P: (206) 262-1200 F: (206) 223-4065 

002289



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

:16 

17 

18 

19 

20 

21 

22 

2. Paragraph 2 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 2 of the Complaint and therefore denies the same. 

3. Paragraph 3 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 3 of the Complaint and therefore denies the same. 

4. Paragraph 4 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 4 of the Complaint and therefore denies the same. 

5. Paragraph 5 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 5 of the Complaint and therefore denies the same. 

6. Defendant admits the allegations in paragraph 6 of the Complaint. 

7. ·Defendant admits the allegations in paragraph 7 of the Complaint. 

8. Paragraph 8 of the Complaint is not directed to this answering defendant, and 

23 therefore no response is required. To the extent a response is required, this answering 

24 defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

25 allegations in paragraph 8 of the Complaint and therefore denies the same. 

26 

DEFENDANT CRITERION GENERAL, INC.'S ANSWER AND 
AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT - Page 2 

18 601 ld030904 

SCHEER & ZEHNDER LLP 
701 PIKE STREET, SUITE 2200 

SEATTLE, WA 98!01 
P: (206) 262-1200 F: (206) 223-4065 
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9. Defendant admits the allegations in paragraph 9 of the Complaint. 

10. Paragraph 10 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 10 of the Complaint and therefore denies the same. 

11. Paragraph 11 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 11 of the Complaint and therefore denies the same. 

12. Paragraph 12 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering \ · 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 12 of the Complaint and therefore denies the same . 

. 13 . Defendant lacks sufficient knowledge and information to form a belief as to 

17 the truth of the allegations in. paragraph 13 of the Complaint and therefore denies them. 

18 

19 

20 

21 

22 

23 

14. Defendant lacks sufficient knowledge and information to form a belief as to 

the truth of the allegations in paragraph 14 of the Complaint and therefore denies them. 

15. Defendant lacks sufficient knowledge and information to form a belief as to 

the truth of the allegations in paragraph 15 of the Complaint and therefore denies them. 

16. Defendant admits the allegations in paragraph 16 of the Complaint to the 

24 extent that paragraph 10 of the Access, Indemnity, and Insurance Agreements states what is 

25 quoted in the Complaint. Otherwise, defendant lacks sufficient knowledge and information 

26 

DEFENDANT CRITERJON GENERAL, INC. 'S ANSWER AND 
AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT- Page 3 

18 601 ld030904 

SCHEER & ZEHNDER LLP 
701 PIKE STREET, SUITE 2200 

SEATTLE, WA 98101 
P: (206) 262-1200 F: (206) 223-4065 
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to form a belief as to the truth of the allegations in paragraph 16 of the Complaint and 

therefore denies them. 

17 - 22. Paragraphs 17-22 of the Complaint are not directed to this answering 

defendant, and therefore require no response. To the extent a response is required, defendant 

objects as these paragraphs call for a legal conclusion, and this answering defendant lacks 

sufficient knowledge and information to form a belief as to- the truth of the allegations and 

therefore denies the same. 

23. Paragraph 23 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 23 of the Complaint and therefore denies the same. 

24. Paragraph 24 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent a response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 24 of the Complaint and therefore denies the same. 

25. Paragraph 25 of the Complaint is not directed to this answering defendant, and 

therefore no response is required. To the extent !I response is required, this answering 

defendant lacks sufficient knowledge and information to form a belief as to the truth of the 

allegations in paragraph 25 of the Complaint and therefore denies the s~e. 

26. Defendant admits the allegations in paragraph 26 of the Complaint. 

27. Defendant denies the allegations in paragraph 27 of the Complaint. 

28. Defendant denies the allegations in paragraph 28 of the Complaint. 

DEFENDANT CRITERION GENERAL, INC.'S ANSWER AND 
AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT- Page 4 SCHEER & ZEHNDER LLP 

701 PIKE STREET, SUITE 2200 
SEATTLE, WA 98101 

P: (206) 262-1200 F: (206) 223-4065 

18 601 ld030904 
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29. Paragraph 29 of the Complaint calls for a legal conclusion and does not 

require an answer from this defendant. To the extent a response is required, defendant 

objects as these paragraphs call for a legal conclusion, and this answering defendant lacks 

sufficient knowledge and information to form a belief as to the truth of the allegations and 

therefore denies the same. 

30. Paragraph 30 of the Complaint calls for a legal conclusion and does not 

require an answer from this defendant. To the extent a response is required, defendant 

objects as these paragraphs call for a legal conclusion, and this answering defendant lacks 

sufficient knowledge and information to form a belief as to the truth of the allegations and 

therefore denies the same. 

31. Defendant denies the allegations in paragraph 31 of the Complaint. 

RESPONSE TO PRAYER TO RELIEF 

To the extent that the prayer for relief in the Complaint requires an answer, defendant 

denies them all. 

AFFIRMATIVE DEFENSES 

1. Plaintiff may have failed to state a claim upon which relief can be granted. 

2. Plaintiff may have failed in whole or in part to mitigate, minimize, or avoid 

the damages allegedly sustained, and any recovery must be reduced by that amount. 

3. Defendant asserts all defenses stated in Rule l 2(b ). 

4. Plaintiffs damages, if any, may have been proximately caused in whole or in 

24 part by the actions and/or negligence of the Plaintiff. Plaintiffs recovery, if any, should be 

25 reduced in proportion to the percentage of Plaintiffs and/or other third parties' fault. 

26 

DEFENDANT CRITERION GENERAL, INC.'S ANSWER AND 
AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT- Page 5 
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SCHEER & ZEHNDER LLP 
701 PIKE STREET, SUITE 2200 

SEATTLE, WA 98101 
P: (206) 262-1200 F: (206) 2234065 
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5. Plaintiffs recovery should be reduced by the comparative fault of persons 

2 other than defendant. 
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6. Plaintiffs claims may be barred by waiver, estoppel, and/or unclean hands. 

7. Plaintiffs claims may be barred by the doctrine of lack ofprivity. 

8. Defendant adopts all affirmative defenses alleged by other defendants and 

reserves the right to assert further defenses and claims pending discovery and investigation in 

this case. 

PRAYER FOR RELIEF 

WHEREFORE, having answered plaintiff's Complaint, and having asserted 

affirmative defenses, defendant requests that judgment be entered as follows: 

I. Dismissal of plaintiff's claims against defendant, with prejudice; 

2. An award of expenses and costs incurred by defendant, including attorney 

fees, against plaintiff as permitted by law. 

3. For such further relief as this Court deems equitable and just. 

17 DATED this 29th day of April, 2015. 
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Br--:-=~-=-~~=-....,...,.__,~=-~~~~~ 
Mark P. Scheer, SBA No. 8807153 
mscheer@scheerlaw.com 
Scheer & Zehnder LLP 
701 Pike Street, #2200 
Seattle, WA 98101 
Tel: 206-262-1200 
Fax: 206-223-4065 
Attorney for Defendant Criterion General, Inc. 

DEFENDANT CRITERION GENERAL, INC.'S ANSWER AND 
AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT- Page 6 SCHEER & ZEHNDER LLP 

701 PIKE STREET, SUITE 2200 
SEATTLE, WA 98101 

P: (206) 262-1200 F: (206) 223-4065 
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CERTIFICATE OF SERVICE 

I certify under penalty of perjury under the laws of the State of Washington, that the 

following is true and correct: 

I am employed by the law firm of Scheer & Zehnder LLP. 

At all times hereinafter mentioned, I was and am a citizen of the United States of 

America, a resident of the State of Washington, over the age of eighteen ( 18) years, not a 

party to the above-entitled action, and competent to be a witness herein. 

On the date set forth below I served the document(s) to which this is attached, in the 

manner noted ori the following person(s): 

PARTY/COUNSEL DELIVERY INSTRUCTIONS 
Counsel for Plaintiff ( x) Via U.S. Mail 
James B. Gottstein ( ) Via Legal Messenger 
Law Offices of James B. Gottstein ( x) Via E-Mail 
406 G Street, Suite 206 ( ) Via Overnight Mail 
Anchorage, AK 99501 

Counsel forDefendant (X) Via U.S. Mail 
716 West Fourth Avenue LLC ( ) Via Legal Messenger 
Jeffrey W. Robinson (X) Via E-Mail 
Ashburn & Mason P.C. ( ) Via Overnight Mail 
1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 99501-5914 

Counsel for Defendant ( x) Via U.S. Mail 
Pfeffer Develo2ment, LLC ( ) Via Legal Messenger 
Cynthia L. Ducey (X) Via E-Mail 
Delaney Wiles ( ) Via Overnight Mail 
1007 W. 3rd A venue, Suite 400 
Anchorage, AK 99501 

DEFENDANT CRITERION GENERAL, INC.'S ANSWER AND 
AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT- Page 7 SCHEER & ZEHNDER LLP 

701 PIKE STREET, SUITE 2200 
SEATTLE, WA 98101 
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Counselfor Defendant 
Legislative Affairs Agency 
Kevin M. Cuddy 
Stoel Rives LLP 
510 'L' St., Suite 500 
Anchorage, AK 99501 

(X) 
( ) 
(X) 
( ) 

Via U.S. Mail 
Via Legal Messenger 
Via E-Mail 
Via Overnight Mail 

7 DATED this 29th day of April, 2015, at Seattle, Washington. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASK\.\" ,::•.;-·'..)~ 
?n •-, - ' . ; ... 

THIRD JUDICIAL DISTRICT, AT ANCHOru\'.Q~li' 
7

, .. ',,J.i 

.c . ' I Pi..; I: ? . 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
KOONCE PFEFFER BETTIS, INC., d/ba/ 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No. 3 A N-1 5-~S1,_0_,__&;=-q...__,,c;:t:;=---_· _ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COMPLAINT 

> :-· . I ·• • CL._'. : : I.,,· 

~-.--:-· -- > ··-- -~.·--·-

Plaintiff Alaska Building, Inc., an Alaska corporation, by and through its attorney, 

Law Offices of James B. Gottstein, for its claims against 716 West Fourth Avenue LLC, 

Koonce Pfeffer Bettis, Inc., d/b/a KPG Architects, Pfeffer Development, LLC, the Alaska 

Legislative Affairs Agency, and Criterion General, Inc., hereby alleges as follows. 

I. Parties 

I. Plaintiff Alaska Building, Inc., is an Alaska corporation (Alaska Building), 

has filed its biennial report and paid its corporate taxes last due, is in good standing, and 

is qualified in all respects to bring this action. 

2. Defendant 716 West Fourth Avenue LLC is an Alaska Limited Liability 

Company, located in Anchorage, Alaska (716 LLC). 

002297
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3. Defendant Koonce, Pfeffer, Bettis, Inc., is an Alaska corporation, doing 

business as KPB Architects, located in Anchorage, Alaska (KPB). 

4. Defendant Pfeffer Development, LLC, is an Alaska Limited Liability 

Company located in Anchorage, Alaska (Pfeffer). 

5. Defendant Legislative Affairs Agency is a State of Alaska agency. 

6. Defendant Criterion General, Inc., is an Alaska corporation located in 

Anchorage, Alaska (Criterion). 

II. Alaska Building Background 

7. Plaintiff owns a combination retail and office building located at 4th and G 

Streets in Anchorage, Alaska, more particularly described as: 

Lot One (I), and the East I 0 112 feet of Lot Two (2), Block Forty ( 40), of 
ORIGINAL TOWNSITE OF ANCHORAGE, in the Anchorage Recording 
District, Third Judicial District, State of Alaska. 

(Alaska Building). 

8. Constructed in 1916, the Alaska Building was, along with the adjacent 

Empress Theatre, the first of Anchorage's concrete buildings. 

9. The Alaska Building and the Empress Theatre Building were constructed with 

a party wall for the north 50 feet of the Empress Theatre Building's east wall, meaning 

that both buildings shared the wall. 

10. The Alaska Building has historical significance. 

l l.J.B. (Jake) Gottstein purchased the Alaska Building in 1926. 

12.Jake's son, Barnard Jacob (BJ.) Gottstein acquired the Alaska Building from 

Anna J. Gottstein, his mother and Jake Gottstein's widow, in 1972. 

Complaint Page 2 
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I 3. Plaintiff, which is I 00% owned by James B. (Jim ) Gottstein, purchased the 

Alaska Building from Jim's father, B.J. Gottstein, in 1995, in order to preserve the Alaska 

Building as long as possible. 

III. Legislative Information Office Project 

I 4. On September I 9, 20 I 3, 716 LLC entered into an agreement with the 

Legislative Affairs Agency to (a) demolish the existing Anchorage Legislative 

Information Office down to its steel frame and the Empress Theatre building and (b) 

lease a newly constructed office building to the Legislative Affairs Agency for the 

Anchorage Legislative Information Office (LIO Project). 

I 5. On September 23, 20 I 3, 716 LLC completed its purchase of the Empress 

Theatre (then occupied by the Anchor Bar). 

16. On December 6, 2013, 716 LLC and Alaska Building entered into that certain 

Access, Indemnity, and Insurance Agreement, Paragraph I 0 of which provides in 

pertinent part: 

The contractor employed by 716 to complete the Project, Criterion General, Inc. 
located at 2820 Commercial Drive Anchorage, Alaska 99501 (the "Contractor"), 
shall defend, indemnify and hold harmless [Alaska Building, Inc. (ABI)] ... from 
and against all claims, damages, losses and expenses including interest, costs and 
attorneys' fees arising out of or resulting from the performance of any work on the 
ABI Property or on the Party Wall, provided that any such claim, damage, loss or 
expense is caused in whole or in part by any negligent act or omission of the 
contractor, ariy subcontractor, anyone directly or indirectly employed by any of 
them or anyone for whose acts any of them may be I iable, regardless of whether or 
not it is caused in part by a party indemnified hereunder. The contractor need not 
indemnify ABI for ABI's sole negligence; however, this indemnification shall 
apply to circumstances of combined fault. 

Complaint Page 3 
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IV. Count One-Illegality of LIO Project 

17. Under AS 36.30, leases by the Legislative Affairs Agency are normally subject 

to the competitive procurement process. 

18. Under AS 36.30.83 an existing lease by the Legislative Affairs Agency may be 

extended for up to ten years without compliance with the normal competitive 

procurement process if there is a minimum cost savings of at least I 0 percent below the 

market rental value of the real property at the time the extension. 

19. The LIO Project is not a lease extension. 

20. The rental rate of the LIO Project is not at least 10 percent below the market 

rental value of the real property at the time the extension. 

21. ln fact, the rental rate of the LIO Project is at least twice the market rental 

value. 

22. The LIO Project is illegal because it does not comply with AS 36.30. 

V. Count Two--LIO Project Damage To Alaska Building 

23. 716 LLC is the owner and lessor of the building constructed by the LIO 

Project. 

24. Upon information and belief, KPB was/is the architect for the LIO Project 

25. Upon information and belief, Pfeffer was/is the project manager for the LIO 

Project. 

26. Criterion was/is the general contractor for the LIO Project. 

27. The LIO Project caused damage to the Alaska Building of at least $250,000. 

Complaint Page 4 
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28. The LIO Project was negligently designed, managed, or constructed, or any 

combination thereof, resulting in damage to the Alaska Building. 

29. As one owner of the party wall, 716 LLC is obligated to maintain the party 

wall and not damage the Alaska Building through work on the party wall, and is liable to 

Alaska Building for any and all damage caused by the LIO Project as a result of its work 

on the party wall. 

30. 716 LLC is otherwise obligated not to damage the Alaska Building and liable 

to Alaska Building for any damage to the Alaska Building. 

31. 716 LLC, Pfeffer, KPB, and Criterion are liable to Alaska Building for all 

damage and costs to the Alaska Building caused by the LIO Project. 

WHEREFORE, Plaintiff prays for the following relief: 

A. Judgment declaring the September 19, 2013, agreement between 716 West 

Fourth Avenue LLC and the Legislative Information Office pertaining to the LIO Project, 

illegal, null and void. 

B. A Judgement reforming the LIO Project lease to market value. 

C. A Judgment in favor of Alaska Building of I 0% of the savings to the 

Legislative Affairs Agency for invalidation or reformation of the LIO Project Lease. 

D. Judgment against Pfeffer Development, LLC., 716 West Fourth Avenue LLC, 

and Criterion General, LLC, jointly and severally, for damage to the Alaska Building in 

the amount of $250,000 or more as proved at trial. 

E. Punitive damages against 716 West Fourth Avenue LLC. 

F. Costs and attorney's fees. 

Complaint Page 5 
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G. Such other further and additional relief as the Court find just. 

DATED March 3 l, 2015. 

Complaint 

Law Offices of James B. Gottstein, attorney for 
Plaintiff, Alaska Building, Inc. 

ames B. Gottstein 
~,_ 

Alaska Bar No. 78 l l l 00 

Page 6 

002302



r. 

In the Superior Court at Anchorage Alaska 

Media No: 301 Judge: P. McKay 

Date: ·Tuesday, March 22, 2016 Clerk: R. Usry 

Case No: 3AN-15-05969CI 

Case Title: Alaska Building Inc. Vs. 

Type of Proceeding: Oral Argument re: partial SJM 

Counsel Present: 

716 West 4th Ave LLC et al 

Plaintiff: 
Defendant: 

James Gottstein - attorney present w/out client 
Jeffrey Robinson - attorney present w/out client 
Kevin Cuddy - attorney present w/out client 

Court Orders: 

Su~mary of Proceedings: 

2:31 :28 PM On Record 

Pre-set Trial call on August 3'd, 2016@ 3:30pm and trial week of August 
15th, 2016 - remains 
Matter is taken under advisement 

Court identifies case and parties 

COURT: 
We are here for a partial summary judgment on the motion for the lease extension 

2:31 :49 PM Mr. Gottstein 
Cites statue 
There has been a lot of attention given to the issue in regards to ... but this motion is 
about the agreement extends a real property lease 
We raised a point that the LAA did raise an issue that ... and they filed a response to the 
question which I would character that ... the claim that the Alaska Building LLC did raise 
is ... 
On page 2, it reads ... (reads from) 

2:34:06 PM COURT: 
I believe that the legislature had conceded the effect ... and can issue a decision 

Mr. Gottstein 
The agreement called for the demolition of the old building and construct a building while 
the tenant vacated the building for over a year 
The LAA doesn't really dispute that characterization of the fact 
One of the things that they did say on page 11 of their opposition is that they are renting 
the same space but I wouldn't consider it to be new space 
It was an agreement to construct a building and then ... 

2:36:19 PM It didn't merely extend the time; the original lease had 45 sections and 34 of them were 
replaced or deleted and restated 
The rent was increased for per square footage rent; the lease went to 64,000 gross 
square feet and the operating costs were increased 
Think just reading the statute on its own, is pretty clear but if you look at the history and 

3AN-15-05969CI 3-22-16.docx Page 1 of 5 

I 
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the reason for the statute was ... and therefore the landlord could give a break on the 
rent and the history contemplated that this was existing space 
With respect to Laches, I think that this court has declared that the lease be ... 

2:38:50 PM Mr. Cuddy 
Think that the court already gets it in terms of the inquiry that there is a finer point on the 
sword ... but we do accept that the court has the ability to ... 
There are a number of potential preliminary findings that the court could find 

2:40:19 PM Do agree with the first half of Mr. Gottstein's argument in regards to a lease extension 
We are left with the question of whether or not, it does extend 
There is a sliding scale that is discussed in the trial brief that .. _. and we believe that both 
parts here are compelling in ... 
Mr. Gottstein has already quoted the Black's Law definition of extend and ... 
The legislative history does confirm 3 characteristics for ... and its talk about the same 
landlord, same space and any modifications to the land 

2:43:12 PM On page 4-5 of Exhibit 1 to the plaintiff's motion talks about landlords ... 

COURT: 
What about the addition of 712, does this not come into at all 

Mr. Cuddy 
The second point does talk about avoiding the need for relocation but that highlights the 
same idea for the same space 
The LAA did need to leave the space because the scope of the modification was ... 
The third piece as to this modification is also discussed ... 

2:45:05 PM The same consideration does apply here; some changes are contemplated here 
With every lease renewal, there was going to be need some change like less or more 
parking or changing the shape what is going on in the building 

COURT: 
Are you saying that there is no limit on the modifications, whatsoever 
Can you argue that you rented a parking space and then modified it to a parking.garage ... 

Mr. Cuddy 
You are talking about the change of one parking space to a parking garage but we are 
talking about a building that did get bigger 

2:47:26 PM These procurement procedures are to be used to comply with the needs of the legislative 
We will need to have modifications to the building as things change 

COURT: 
You are saying that if 716 owned another building next door then ... part of it is the same legal 
description 

Mr. Cuddy 
This was a rare instance when the legislative had a choice in regards to the building 
Under section 40, there are material modifications that are permitted; we are expanding 
the footprint modestly 
We are growing a building to figure out those needs ... those determinations of the 
procurement officer in establishing the needs of the legislative to ... and included the 
change of the lease, those sort of modifications are ... 

2:50:18 PM There are no limits expressed in the cited statute and we think that it would be an 
unfortunate and dangerous precedent to ... and changes are expected under the statue 
and are required in making sure that it is going to be that 10% below market value 
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The parties' intent and the language of the transaction is ... (reads from document) 
Have addressed some of the changes that have gone on 

(pause) 

2:52:11 PM Mr. Robinson 
716 was a contract to the party and ... we did rely on the procurement decision 

COURT: 
You are telling me that you aren't bound to the commission and that we can decide this only 
under the statute 

Mr. Robinson 
In order to get to the analysis, we have to go through a different statute that ... 

2:54:43 PM COURT: 
It does make sense to the court already 

Mr. Robinson 
Setting aside the statutes, why this never the less is a valid extension then ... 
The agencies' decision to extend the lease was proper under the procurement code 
The lease extension in this case did not happen in a vacuum; it was understood that the 
lease co~ldn't be extended without any modification 

2:56:33 PM the counsel then issued an RFI in May 2013 to fully assess any other building to ... 
in the June 7th, 2013 meeting this is where things progressed 
in the meetings of the 6f7/2013, Representative Hawker talked about ... not wanting new 
construction and the counsel determined that the space being offered were inadequate to 
meet its own needs 

2:58:40 PM pursuant to that meeting, Representative Hawker made 4 different motions but the one 
that is important is the modification for section 42 of the lease 
that motion passed without fail and there were other modifications that could be 
considered material but . . . . 

3:00:02 PM the second modification allowed with amendment 12 to allow for material modifications 
with 6 things that needed to be looked for 
the second finding was that Representative Hawker had to find that the ... and without 
the modification, then the lease wouldn't be ... 
the Legislative counsel made the decision that ... and if you read the minutes from the 
meeting, you would find that there were issues 
this lease was entered into in 2004 ... and it was decided that the growth in staff was ... 

3:03:09 PM they found that the two responses was ... and this is incorporated in the first page of the 
lease 
the legislative council decided what the needs of the council were at the time and decided 
that they wanted to extend the lease and they decided that the property adjacent was ... 
they decided that the property provided central access for people to meet, it was close to 
hotels and there was dedicated parking 
reads quote from Representative Hawker 

3:05:30 PM the only requirement after having going over that process is a 10% cost savings issue 
one of the powers of the council is to exercise control of ... 
the other motion was to authorize Mr. Hawker to negotiate all terms of the extension 

3:07:50 PM they have followed and adapted the needs of the legislature and because they did, it can't 
be ignored that it was done 
let's look at the actual terms of the lease and the first place that we look at to see if this is 
a lease extension is by the name 
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3:09:38 PM 

3:11:18 PM 

· 3:13:15 PM 

3:15:15 PM 

3:17:44 PM 

cites statute 
even leaving all of the history and the decisions made, it is very clear an extension of the 
lease 
the intent of the parties is clearly within the body of the lease itself; there is nothing 
prohibited about adding additional space 
there is some trust that the council will go through an appropriate process to ... 
we have the title of the lease being an extension and we have the actions of the parties 
which is continued payments of the lease extension · 
the fundamental principle is ... and that is why they decided to try the 10% to the market 
rate instead of the ... 
under the terms of lease, we needed to produce the building and . : . 
one case in which I do disagree with is the Senner case out of Maryland 
cites statute 
it would be a big mistake if the court overlooked the steps at 6/13 meeting and Hawker's 
findings were at least 9 pages 

COURT: 
What are the material facts that you think are issue here 

Mr. Robinson 
there was the foundation and the steel outputs 

COURT: 
There is no dispute that there was steel structure ... what is the disputed material issue of fact 

Mr. Robinson 
think that it would be fair game to figure out why there was the 9 pages were done 
think that the court should defer to the final ... 
If the court is only to look at this in terms of the extension but ... there was a very 
comprehensive project that took all of this into consideration 

COURT: 
You are basically saying that if the legislative council did ... 

Mr. Robinson 
Think that those procurement findings are in there for a reason 

3:20: 11 PM Mr. Gottstein 
Mr. Robinson stated that ... 
There is no independent constitutional amendment for ... 
The paradigm for procurement of space is a public bidding process and there was an 
exception for the legislative council to bypass that 

COURT: 
They are saying that there is no limits to the modifications and ... 

Mr. Gottstein 
Demolishing the building and building a whole new one is not an extension 

COURT: 
LAA says that they go to the statute and 716 says that ... they are saying that the court can't 
decide it because . . . · 
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3:23:30 PM Mr. Gottstein · 

3:25:36 PM 

If you look at the Baker Vs. Carr factors then ... 

COURT: 
They authorized payment under this lease and the council did authorize Mr. Hawker to do it 

Mr. Gottstein 
This is not the kind of issue that is not susceptible to judicial determination 

COURT: 
You are saying that I ignore what the legislative did here and just look at the document and ... 

Mr. Gottstein 
- You could characterize it that way 

The only other thing that I would say is that opposing counsel assert that if it is called a 
lease extension then it is a lease extension 
Just by calling it an extension doesn't make it one 

COURT: 
Would you agree that a portion of this is non-judiciary 

Mr. Gottstein 
. The LAA is saying that the legislative council complied with its own procedures 
The question is whether or not this contract extends a real property lease and whether or 
not that jump through all these hoops then ... 

3:27:29 PM COURT: 
Mr. Cuddy, is there anything that you needed to add 

Mr. Cuddy 
· No I don't 

COURT: 
Will get this portion resolved as quickly as I can; do expect a ruling on this pretty quickly 

3:28:42 PM Off Record 
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In the Superior Court at Anchorage Alaska 

Media No: 301 Judge: P. McKay 

Date: Wednesday, December 16, 2015 Clerk: R. Usry 

Case No: 3AN-15-05969CI 

Case Title: Alaska Building Inc 

Type of Proceeding: Oral Argument 

Counsel Present: 

Vs. 716 West 4th Ave LLC et al 

Plaintiff: 
Defendant: 

Court Orders: 

James Gottstein - attorney present w/out client 
Kevin Cuddy - attorney present w/out client 
Jeff Robinson - attorney present w/out client 

Matter is taken under advisement 
Pre-set Trial call on 8/3/16 at 3:30pm and trial during the week of 8/15/16 - remains 

Summary of Proceedings: 

2:33:12 PM On Record 
Court identifies case and parties 

COURT: 
We are here for the !aches motion oral argument 

Mr. Cuddy 
There are a number of facts here for a motion for summary judgment that are undisputed 
In October 2013, Alaska Building Inc. learned about the lease 
Alaska Building was so convinced that ... he recognized that real dollars were going to be 
spent 
Why are we here some time later in regards to a building that has been ... 
They never raised the legal challenge; after the construction work was done and tens of 
millions of dollars were spent 

2 35:20 PM Alaska Building Inc. knew this but didn't do anything about it; it had its hands seeking 
project related payments 
They actively negotiated with ... a plaintiff cannot sleep on its rights ... 
The work has already been done and Laches does ... Mr. Gottenstein admits that he 
knew in October 2013 that the construction was going to cost a lot of money but ... 
The Alaska Supreme court has held that Laches should apply that ... 
When there were positive steps taken by the defendants that ... 
Both the Alaska Supreme Court and the Alaska Building Inc. focused on was when the 
construction had started 

2:37:44 PM Instead of bringing that claim, the plaintiff were getting funds and ... 
2 months after the building was completed, was when the suit was brought 
Cites case 

COURT: 
Do you think that the supreme court result would have been the same with the road in Juneau 
and then maintain the road for ... one is the construction of the road and then being paid 
monthly, do you think that the supreme court would have come up with the same thing 
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2:39:39 PM Mr. Cuddy 

When you recognize that there is an issue and the code might have been violated, then 
that is the moment when the obligation should be triggered 

COURT: 
You don't see a difference between 

Mr. Cuddy 
There is not a difference here; we are talking about a procurement decision 
There is a decision that is made and before the parties began putting shovels in the 
ground, that is when the action must be triggered 

COURT: 
What if this contract did not request some 40 million dollars of work but just an extension of the 
lease for 10 years, so you are saying that when occupancy of the building is done ... 

2:41:18PM Mr. Cuddy 
The unfair prejudice here has to do with the wasting of money 
If someone were to enter into a lease but ... think we would be hard pressed to show ... 

COURT: 
There is a 10 year lease that didn't meet the procurement code, this is just hypothetical 

Mr. Cuddy 
It depends on what the court decides to do ... the party is no longer on the hook for ... 

COURT: 
What if I had a 10 year lease and I have to find someone to lease it 

Mr. Cuddy 
We have two different defendants with two different issues 
The prejudice is concerned with the wasted resources 
If Alaska Building Inc. does have their way then ... 

COURT: 
What if the resources are recoverable 

2:43:51 PM Mr. Cuddy 

2:45:36 PM 

They are improvements that are built into the building 
The issue is on this prejudice issue, the landlord is going to have concerns and issues 
about the type of prejudice that is suffered 

COURT: 
He might get that 10% back that hasn't been charged to the state 

Mr. Cuddy 
Some tenants with deep pockets and may pay the market rate 
We don't have any evidence of any deep-pocketed tenant at the time 
If the lease is voided, Mr. Robinson will tell you about the landlord's concerns and the kind 
of problems 
As to the agency, we are talking about our $7 million dollars in improvements 
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COURT: 
Do I balance the money that won't be paid and ... if you are paying well over market value, you 
don't think that the state might be saving rather than ... 

Mr. Cuddy 
Alaska Building Inc. hasn't identified that ... there is isn't any evidence in the record for 
the balancing to be applied 
In terms of what is available now for the agency, the loss is concrete and guaranteed and 
everything else is hope 

2:47:17 PM Suddenly, it might happen at a different rate; we do not have the luxury in living with these 
hypotheticals 
We are left where we are today with a guaranteed $7 million dollars and everything else is 
questionable 
On footnote 15 of the Breck decision ... (reads from) 
We are in the same boat here; no one is denying that ... we can also speculate about the 
possibility that things could get better but we don't have the luxury of knowing that today 

2:49:22 PM All that we have is a guaranteed loss of $7 million plus additional losses for Mr. 
Robinson's clients 

COURT: 
The fact that the lease extension allows the legislature to back out of it, has no bearing in this 
discussion regarding Laches 

Mr. Cuddy 
There is no impact on the Laches decision 
Those are a serious of hypotheticals that 
Think that we have hit on the prejudice issue pretty quickly 
The improvements that my client has to pay for had to escalate; if the notice was provided 
before, we could have avoided all of these issues 

2:51 :26 PM Because of the year and a half delay and after the building is completed ... 

COURT: 
Do you think that the court should distinguished between a plaintiff who is a citizen taxpayer or .. 
Many of the arguments are directed against Mr. Gottstein couldn't apply if ... 

Mr. Cuddy 
They apply painfully clear to Mr. Gottstein because he has admitted to knowing what was 
going to happen and not doing anything about it 
This was not under cover of night but there was constant press coverage ... this was not 
a surprise, so whether or not other taxpayers would be in the same boat but that is an 
issue for another day 

2:53:44 PM Instead of taking appropriate actions and before the prejudice to occur, he decided to get 
some payments for construction related work ... he then sued the other defendants for $2 
million 
The unreasonable delay is clear and we haven't heard clear argument for the plaintiff 
about why this wasn't dealt with sooner 
There was no reason for this delay, Mr. Gottstein allowed this to happen and he took 
photos and then after it was all said and done ... rather than dealing with the 
procurement code issue and ... 

Mr. Robinson 
Will speak after Mr. Gottstein 
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2:56:13 PM Mr. Gottstein 
It would be my preference for Mr. Robinson to go now 
The first thing that I want to say is that summary judgment is only allowed when ... 
Think that there are admissions that mandate denials of motion but ... 
There are three hurdles that the LAA and the landlord needs to get over to prevail the 
Laches Doctrine 
Had filed a conditional motion for 56f request to conduct more discovery on the unclean 
hands and the prejudice but there is enough to show that they have unclean hands 

2:58:22 PM They need to have engaged in some sort of wrong doings 
The e-mail said that it was illegal and the LAA ... 

COURT: 
Didn't see anything that he just said 

Mr. Robinson 
He files three new motions and one of them is for a 56f motion 
What he is arguing now ... he wants the court to deny the motion outright and he wants 
more time to get new discovery 
Don't want to turn this into a discovery hearing but my objection is that this is beyond the 
scope of the objection for the Laches Doctrine 

3:00:19 PM COURT: 

3:03:18 PM 

Went through the motions today; you didn't cite to me anything that you wish me to prepare for so 
you are now talking about evidence that is not before the court in a proper format 
Do understand that you mentioned the 56f motion and I will consider it as needed 
Let's stay on track as to what the oral argument today with is the pleadings in regards to the 
Laches Doctrine 

Mr. Gottstein 
The two other things that they need to prove is ... the unreasonable delay looks a lot like 
the Breck case and the supreme court found that there was unreasonable delay 
The question is whether or not the delay was unreasonable; the attorney for the landlord 
when the plaintiff brought up this issue said "even you can't afford the bond" and 
considering that Alaska Building decided not to pursue the building 
The threat to the building was perceived as real; the developer did threaten to cut off the 
gas in the middle of winter and tear down the wall 
Think were they had the most issue was due to the prejudice 
There was a notice of admission made by the LAA and ... the state will save $22 million if 
it moves into the Atwood building which it has space 

Mr. Cuddy 
Do have the same objection 

COURT: 
My issue is that this is a moving target but I am going to have to find prejudice here 
Don't know what the prejudice is at this point; will allow him to argue that to a certain extent 
These are things that are occurring and I could delay this oral argument and ... 

Mr. Cuddy 
Would like an opportunity to speak on the incorrect statements that have been made 

COURT: 
Please stick to the facts 
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3:06:12 PM Mr. Gottstein 

3:09:11 PM 

There is a disputed fact that ... with respect to the landlord they assert that ... think they 
are stuck with that amount 

COURT: 
You really don't think that the issue of remodeling is ... 

Mr. Gottstein 
They are stuck with the issue of it being 10% under market value 
It is a factual time at this time 
The final backstop argument is there are various levels of ... that in itself does not cause 
any harm to anyone 
If there is a determination that it is illegal, then under the statute, it should be found that .. 
The Laverty case made that distinction 

(pause) 

Mr. Robinson 
Would like to stick to the four corners of the actual Laches motion because ... 

COURT: 
Let's not restate the argument that Mr. Cuddy has already mentioned 

Mr. Robinson 
Will address the three specific arguments that he made in his motion 
The agency and 716 executed the lease back in 2013; by October 3'd, Mr. Gottstein 
comes to the conclusion that the lease in his opinion is in violation of the procurement 
code 
He mentioned to another person that he was going to file a preliminary injunction 

COURT: 
Didn't see it in the opposition 

Mr. Robinson 
If Mr. Gottstein wants to dispute that now ... he drafted the agreement as he is writing 
letters and claiming that the lease was illegal 

3:12:00 PM He is writing letters to his building tenants as well at this time 
He is billing for professional time and ... by virtue of the space lease, he was aware that 
the contractor was going to be in his building space 
The Breck court looks at two different factors, one was when the contract was signed and 
the ... 
In the Breck case, the plaintiff contacted the mayor of Juneau before the construction 
Mr. Gottstein never alerted anyone to this 
Mr. Gottstein did nothing and Ms. Breck filed suit in her case 
He waits until construction and 42.5 million has been spent by my client 

3:15:06 PM His major claim against my client is that he doesn't think that he was treated fairly 
The court can find that the 17 month delay is reasonable 

COURT: 
Can you address the same question where ... 

Mr. Robinson 
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3:17:05 PM 

Don't think that it matters because the lease talks about the unique design of the building 
and the lease being extended for 10 years and I don't see any distinction 
Don't think that Mr. Gottstein contests that ... don't think that he contests the other 
financial commitments that were made 
The expectation in regards to the building was that there was ... (cites statue) 
Gives example 
If you read the lease, the building was designed to meet the needs of the agency 

COURT: 
Do see a difference between this building and the one across the street 

Mr. Robinson 
In the Breck case, they were dealing with $5 million but now with this case, we are dealing 
with a lot more money 

3:19:16 PM The Moore case addressed this by considering the public significance of the issue; the suit 
was brought a year later after ... the commercial fisherman pursued other avenues 

3:21:35 PM 

Mr. Gottstein came to the conclusion that the lease was illegal and the court needs to take 
a look at the plaintiff and ... he rented office space to the entity that did the construction 
This doctrine doesn't just go towards ... 

COURT: 
Would like you to address the prejudice ... in regards to the 90 day termination 

Mr. Robinson 
Think there is a difference in what that clause means versus as to what is going on now 
Am hesitant to go there and this is the wait and see approach 
Do think that the lease needs to be read entirely 

COURT: 
Reads from section in the lease regarding 90 day notice 

Mr. Robinson 
Think that we have demonstrated enough ... 

COURT: 
Doesn't that go away since there is a 90 day out 

Mr. Robinson 
Am being cautious because this argument has to do with the unreasonable delay 

3:23:38 PM COURT: 
If the court found that it allowed a 90 day out then ... 

Mr. Robinson 
You are asking a fair question but ... 
If the court is inclined to take to grant him a 56f extension then ... 

COURT: 
Would have an opportunity to give supplemental briefing 
Will ask Mr. Cuddy this question 

3:24:54 PM Mr. Cuddy 
There are two issues that I wanted to touch on 
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In terms of this document ... the legislative is working hard in regards to ... 
The memorandum that Mr. Gottstein has presented to the court discuss 5 different 
scenarios 
It is not an admission of what space might be available and ... 

COURT: 
Do understand that 

Mr. Cuddy 
During the various hearings and discussions on this document, there were a number of 
issues and concerns raised in regards to inflation or even if the numbers were correct 

3:26:35 PM For all of those reasons, these can't be .. . 
Issue 2 has to do with the moving party ... we don't know what it is going to happen 
The summary judgment briefing that has been ... the affidavits and all of the information 
before the court does deal with ... because we don't know what the future may hold or 
might possibly happen as a result of those decisions 
There is some scenario that ... it is not the scenario that ... 

3:28:26 PM In terms of this floating prejudice, if the non-appropriation clause doesn't apply then ... 
As to the LAA, it would if the lease was voided, it would forfeit the $7 million in 
improvements 
It could be any number of things but we don't know and all that we do know, if the lease 
goes away then the agency is out $7 million then ... we do not have the ability to assume 
that there will be some better deal if this lease goes away and nothing in the record before 
the court to show that there is a better deal and ... 

3:30:12 PM COURT: 
Can be assured that I am not getting my evidence from the media 
Tell me your thoughts if Laches could be applied towards the remedy (gives example) 

Mr. Cuddy 
Think the issue is sufficiently undeveloped and I would like to give the court an informed 
answer 

COURT: 
Will take the matter under advisement but I don't know when I am going to get to this but I will as 
timely as I can 

Mr. Robinson 
Depending on how this issue, we might need to set a future hearing on those other 
motions 

COURT: 
Do have a total of 6 ripe motions that I need to make a decision 

3:32:36 PM Off Record 
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In the Superior Court at Anchorage Alaska 

Media No: 301 Judge: P. McKay 

Date: Tuesday, September 15, 2015 Clerk: R. Usry 

Case No: 3AN-15-05969CI 

Case Title:· Alaska Building Inc. Vs. 716 West Fourth Avenue LLC 

Type of Proceeding: Scheduling Conference 

Counsel Present: 

Plaintiff: 
Defendant: 

Court Orders: 

James Gottstein - attorney present w/out client 
Kevin Cuddy - attorney (for Legislative Affairs) present w/out client 
Jeffrey Robinson - attorney (for 716 West Fourth Ave) present w/out client 
Dan Doty - attorney (for Cynthia Ducey representing Pfeffer Development) -
present w/out client 

Pre-set Trial call date of August 3•d, 2016@ 3:30pm and trial week of August 
151

h, 2016 - remains 
Court dismisses Criterion General and Pfeffer Development from this case 
Court grants the request for extension in regards to the summary judgment motion 
Court grants a 56f continuance until the end of January 
Court decides that the motion filed by Criterion is moot and will be decided in 
another manner 

Summary of Proceedings: 

3:29:33 PM On Record 
Court identifies case and parties 

·couRT: 
Are we doing anything with count II 

Mr. Gottstein 
Did file an amended complaint 

Mr. Robinson 
Did file a motion on ... what case will be that motion be considered in 

COURT: 
In regards to the second amended complaint, it does bring actions against 716 and the 
Legislative Affairs and not the other parties 

Mr. Cuddy 
In regards to ... 

3:31:16PM COURT: 
Mr. Gottstein, there is still a statute of limitations thing 

Mr. Gottstein -
Do plan on filing something really soon 
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COURT: 
Am not dealing with that at this time 
Am dismissing the other parties (Pfeffer and Criterion) 
Let's make a decision right now 
Mr. Doty is now free to leave this hearing 
Am going to consider the motion to dismiss from Criterion is moot and will be dealt with in the 
other matter 

3:33:12 PM Am going to grant an extension for the summary judgment motion that was filed 
Do need to know when discovery can be done 

Mr. Gottstein 
Would want the date shorter rather than longer 
The motion was filed on June 12th and the discovery had ended back in August · 
There is this effort to prolong it and ... 
Had talked about really by the end of the month for discovery 
Don't plan on taking any deposition 

3:35:02 PM COURT: 
You are making a claim that you want me to find that ... 

Mr. Gottstein 
In regards to the statute that ... 

COURT: 
Do you think that those facts are not subject to any dispute 

·_Mr. Gottstein 
They might have some other facts 
There might be an estoppel argument from my client 
Never needed any discovery 

Mr. Robinson 
We tried to follow the court's order after the oral argument 
The three ·parties have been talking over e-mails but I don't think that either one of us is on 
an immediate schedule 
There is a long history of my client being the lessor for ... 

3:37:13 PM Will need to have Mr. Gottstein produce what I asked him to produce 
This matter shouldn't be expedited because Mr. Gottstein said that it should be 
There has been a lot of motion work ... there is a lot of movement and a lot of activity for 
this matter ... we could set a deadline of 4-5 months to agree that discovery will be done 
on this issue 

COURT: 
That would make sense to me that would be the discovery date and we get a date 1 O days after 
the session starts 
Am going to grant a 56f continuance until the end of January; Mr. Robinson, you have a week 
during the session and it does make sense to me that way 

3:39:30 PM Don't see any reason why we can't set a trial date right now 
Am not saying that this case will ever be tried but I don't want to wait until some future date 
How long are the parties going to be needing for trial 

Mr. Gottstein 
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·. 3:41:12 PM 
It looks like we do have a future trial date and it looks like we have 2 weeks set aside 
It seems to be safe that ... 

COURT: 
If I set aside two weeks, then I do want to know that the parties will use that time 

Mr. Robinson 
Do think that two weeks would be fine 

COURT: 
If we do get to trial, then there will be a lot of experts that we will be hearing about 
Is there anything that needs to be calendared at this time; if the parties are happy with the pre­
trial order then that is fine with me 

3:43:23 PM Mr. Cuddy 
The only other issue is the 10% relief 
There has been some discussion about how ... 

COURT: 
There might be a motion to dismiss that request ... would fully expect that those motions ... 

i ' 3:44:27 PM Off Record 

'.l 
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In the Superior Court at Anchorage Alaska 

Media No: 30~ Judge: P. McKay 

Date: Tuesday, August 18, 2015 

Case No: 3AN-15-05969CI 

Clerk: R. Usry 

Case Title: Alaska Building .Inc. Vs. 716 West 4th Ave. LLC et al 

Type of Proceeding: Oral Argument 

Counsel Present: 

Plaintiff: 
Defendant: 

Court Orders: 

James Gottstein - attorney present w/out client 
Jeffrey Robinson - attorney for 716 West Fourth Avenue LLC present w/out client 
Kevin Cuddy - attorney for Legislative Affairs Agency present w/out client 
Cynthia Ducey - attorney for Pfeffer Development LLC present w/out client 

Matter is taken under advisement 
Scheduling hearing is set for September 15th, 2015@ 3:30-4pm 
Motion to dismiss is denied 
Motion to sever is granted 

Summary of Proceedings: 

2:32:25 PM On Record 
Court identifies case and parties 

COURT: 
We are here for a hearing on the motion to dismiss 

Mr. Robinson 
We had discussed order ... 

Mr. Cuddy 
The key question for this court to decide whether or not the plaintiff is the right party to 
bring this claim to court 
There are two very odd features of this case; while Alaska Building Inc is the plaintiff in 
this matter ... all of the cost savings that Mr. Gottstein believes is out there then ... 

2:34:19 PM Why would we fight this, we believe that the claims lack merits and this isn't the right way 
to proceed 
The standing doctrine states that ... that would bring us to the second oddity, this case is 
about which procurement procedure should be used 
The plaintiff is unable to ... the standing requirement requires adversity of ... on the 
interest injury piece ... need to show the injury of the plaintiff's interest 

COURT: 
· There is that 10% claim out there 

2:36:11 PM Mr. Cuddy 
There is no such harm identified here and under Keller that is fatal here 
It does ask for 10% as a finder's fee ... do need to show an interest that ... 
This theory would gut the standard because if you have interest injury standard that ... 
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2:38:51 PM 

Under civil rule 82, any prevailing party has that opportunity to recover some additional 
. I 

funds 
If Mr. Gottstein is able to make a fictional request to make an interest injury claim then ... 
In regards to a type of test that ... 
The litigant must show that the issues are of ... cites 3 cases that confirm that Alaska 
Building LLC isn't the appropriate party in this case 
the key portion of the test is that is there is a plaintiff that is ... 

COURT: 
In Ruckels, they did bring suit ... 

Mr. Cuddy 
the participant in the procurement process is ... 

COURT: 
Do you have a participant that is ... 

Mr. Cuddy 
no we don't; we don't know if anyone else is going to file suit and we don't believe that 
anyone else will 

2:40:20 PM anyone has the same ability to file suit and we don't think that was warranted 

COURT: 
That is coming to the facts, you are getting away from the law 

Mr. Cuddy 
once, you have this finding like in Ruckels, there are the more appropriate plaintiffs 
in both cases cited, there was no one else that had filed suit 
there were showings that they were unlikely to follow suit ... 
despite the absence of someone filing suit or the imminent that someone would file suit, 
the supreme court did find that ... the court found that individuals who are more directly 
affected would be ... 

2:42:38 PM COURT: 
Do you think that it overrule Ruckel 

Mr. Cuddy 
it simply found in that case and given those cases, the Alaska Supreme court did say 
something about a bidder ... 

COURT: 
The U.S. attorney could have sued ... 

Mr. Cuddy 
this is involving the ASD 
what the supreme court said in the Keller case that the test as I was quoting it to earlier 
was that party might sue or might bring suit 
the supreme court said that there is too literal of a reading of the test 

2:44:31 PM that is the rule of Keller ... what one would end up with is there is two lessons that come 
from these three cases 
under the Ruckel case ... who is the most directed litigant but the hypothetical person 
when we get to the next phrase with Keller and the Law project, they do exercise in that 
hypothetical 
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2:46:17 PM 
the children whose rights were being infringed in the Law project, were directly effected 
there are these other groups that we know of ... could bring suit .if they wanted to 

COURT: 
Enlighten the court who you think that the more appropriate plaintiff might be 

Mr. Cuddy . 
if any entity said that ... Mr. Gottstein hasn't said that ... this is a large amount of space 
and there is a large number of people that could have taken action 
if they wanted to bring suit now to say no, this process should have been more wide open 
those are the entities like in Ruckels, that would be more directly effected 

2:48:26 PM can address the motion to sever 

(pause) 

Mr. Robinson 
am going to start with the citizen taxpayer prong here because there needs to be two 
findings made 
the case in question has to be one of public significance ... there is no constitutional 
issue raised here 

2:50:08 PM. think that the court needs to look at the parties that brought forth the claim in the case 
ABI has asserted that this case is significant because it said it is 
The court needs to make that issue of ... 

COURT: 
Are you claiming that this insignificance 

Mr. Robinson 
The court needs to listen to ... Mr. Gottstein has been yelling corruption and ... 

COURT: 
He is claiming a breach of procurement 

Mr. Robinson 
There are three subprongs that need to be found 
The first one is that the plaintiff is a sham plaintiff; since the plaintiff has claimed that his 
building was damaged during ... 
Judge Smith did address this things in regards to the psychiatric case ... 

2:52:48 PM In this case, the mere seeking of damages is ... the plaintiff's only reason to name my 
client is to seek punitive damages 
The second subprong is the plaintiff must be able to competently advocated the position 
that the lease is illegal 
There has never an argument that he would have bid upon the project had it been open to 
competitive bidding 

2:54:41 PM ABI is wanting to come up with a private whistleblower; the plaintiff has been unable to 
articulate what interest that he had ... 
In his opposition in the motion to dismiss, Mr. Gottstein had claimed that ... he cited the 
Larson case and the court found that the prisoner was ... 
There has no nexus between ... 
In regards to the 3 prong of the appropriateness inquiry ... the court said even if the 
governor did not intend to sue but if she thoughts that her rights were violated then she · 
wouldn't be able to sue 

3AN-15-05969CI 8-18-15.docx Page 3 of 9 

002320



2 56:51 PM COURT: 
Is it your position, that only people can afford to ... 

Mr. Robinson 
That is not my position 
Am not saying that you need to be a wealthy landowner to sue and ABI is far from that 

COURT: 
Am talking about the citizen taxpayer 

Mr. Robinson 
The first prong does say that the plaintiff can't be a sham plaintiff 
Under subprong A, Mr. Gottstein needs to identify what interest was put at risk 

2:58:21 PM It is even more troubling that ... 716 as a private lessor has nothing to do with the 
legislative affairs ... 
Gives example 
The fundamental inquiry for the court is ... we don't have to identify who that potential 
plaintiff might be 
The holding of Ruckel is that ... with Keller and the law project case, it didn't mean that .. 

3:00:19 PM COURT: 
If I found the other basis are present here, it doesn't mean that anyone else might be able to sue 
then ... 

Mr. Robinson 
The test is very clear ... that person needs to advocate his position 
The press releases and the arguments of corruption and ... that is not advocating his 
position and he needs to state what injury has been effected 
He wants the court to create a whistleblower action and reward him; this isn't about the 
interest of the citizens of Alaska but only the Alaska Building Inc. 

3:02:16 PM COURT: 
Do you think that he would drop this case if ... 

Mr. Robinson 
No I don't think that this is the end of it 
The question was Governor Palin who would have been effected by the investigation then 
what it said ... 
Mr. Gottstein may have standing to bring interests on count 2 
What interests that he had at risk, Mr. Gottstein hasn't been able to show 

3:04:09 PM What ABI is looking at a personal windfall at 10% 
With looking at citizen taxpayer ... have been quoting language from Keller then ... 
This is simply a question where a different plaintiff that would be able to sue and I would 
say that the answer is yes 
The standing is a rule of judicial restraint; ABI is asking the court to take an extreme ... 
We would ask that this court would not have subject matter jurisdiction 

3:06:21 PM Mr. Gottstein 
With respect of the issue with people wanting to sue and then ... if you look at those 3 
cases which are Keller and ... those are really private rights that were wronged 
Think that is really the way to look at those things; the employees at the school district 
could have sued and Governor Palin could have sued 
Those are private rights and wrongs and ... don't think that overruled the trustees for 
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3:09:03 PM 

• 
Alaska line of cases 
The other thing that I didn't articulate at all, is respect to this 10% 
It is a whistleblower kind of action that I want to establish 
When you bring those kinds of cases then ... Mr. Cuddy indicated that his agency wasn't 
interested in that 
Do think that where is the interest injury standard does come into effect 

COURT: 
You don't think that you need standard to challenge the lease but you would need ... let's focus 
on the citizen taxpayer standing issue 

Mr. Gottstein 
There is over $21 million in overcharges and ... Coghill vs. Baucher (sp.) case does state 
that (reads from) 
The integrity of the procurement process doesn't result ... 

3: 11 :22 PM In the McBurney case, they stated that ... (reads from) 
Think that it is a matter of public significance 
In the McBurney case, the supreme court did affirm that ... 
The next issue is that if ABI is an appropriate plaintiff 
One is allowed to stand on that basis and ... there hasn't been any prospective plaintiffs 
and they are saying that everyone has chosen not to sue 

3:13:23 PM It is hard to say when the standard would ever be allowed if it isn't allowed in this case 
Think the court did focus on Ruckel but in that case, it was based on another bidder 
brought suit and we agreed to ... 
If you look around at prospective plaintiffs, I don't think that there is any more directed 
effective builders, would be Alaska Building LLC due to the illegal lease 

COURT: 
Are you saying that would give you a leg up then ... the formation of the lease didn't damage the 
building but the construction ... 

Mr. Gottstein 
716 claims that the plaintiff is a sham one; the type of sham plaintiff that the supreme 
court discussed was ... 

3:15:56 PM COURT: 
There might not be any diversity 

Mr. Gottstein 
In regards to the competence issue, that is up for the court to decide 

COURT: 
Just because there might not be a violation of ... 

Mr. Robinson 
Have no stake in the severance portion of 

3:17:36 PM Mr. Gottstein 
If the case is severed then count II should get a new case number or be bifurcated 
It doesn't seem to me that filing a new complaint is proper and ... 

Ms. Ducey 
Do have a dog in that fight 
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COURT: 
She would still have to ... how can you be filing these briefs and ... Ms. Ducey is a part of this 
lawsuit at this point 

3:19:10 PM Mr. Gottstein 
We shouldn't have to file something new and start everything all over again 
It wasn't the issue that ... 

COURT: 
You do not object that these issues are going to be tried at different times and it is just the matter 
of what is convenient to the court and ... 

Mr. Cuddy 
In regards to severance, I am not sure that there is a great deal more to say 
If in fact, the formation lease did not cause any ... we would expect that those cases 
would be handled differently 

3:21 :09 PM That process is not necessary if count I is ... we would like to see the two counts be dealt 
with in two cases 
The court asked a couple of questions that seemed to be central to a couple of concerns 
The Alaska Supreme court has said that sometimes there is a limited universe of people 
It is not unusual in these cases for ... that does not in any way diminish the strengths 
For any issue that can meet that first hurdle, then any public procurement would ... 

3:23:21 PM COURT: 
Can you give me a decision that said the opposite of what is being said 

Mr. Cuddy 
Alaska Case law isn't as developed on this part 
In the ruckels case, the court looks at a citizen taxpayer on one side then ... 
With the psychiatric rights case then ... (reads from) 
On this appropriate litigant prong, we would submit that Alaska Building Inc. would fall 
short 
There is always going to be a limitation on that universe 

3:25:08 PM COURT: 
Can you cite me any case that says that you must be economically effected when a citizen does 
challenge a procurement matter 

Mr. Cuddy 
it is this hypothetical ... in the Keller and Law project case, it states that ... if Laidlaw had 
done so, they would have in the same position of ... in all of those cases, in each of those 
instances, the plaintiffs didn't say that they didn't want any part of ... 

COURT: 
We are talking about a mis-expenditure of public money 

Mr. Cuddy 
in the law of psychiatric rights case, one was talking about the rights of the children and 
the parents 

3:27:43 PM COURT: 
Don't you see the difference that the people who are effected by ... 
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Mr. Cuddy 
anything that the government is doing, there is going to be some sort of funds spent 
all of these things trickle down to the taxpayer at some point 
the principal doesn't change and ... in each instance, one is talking is about the conduct 
Mr. Gottstein does feel like the door should have been opened wider 

3:29:21 PM the people that are paying the bill are ... whether you are talking about the procurement 
process, the funding of Mr. Branchflower or". .. the point is that one has the imposition of 

· taxpayer funds then ... need to look and see if this is the right person to bring the case 

COURT: l 
How would you respond to what was stated with Alaska Trustee ... (reads over cite) 

Mr. Cuddy 
as you move forward from trustees, then that same argument is going to be pushed very 
hard ... the Alaska Supreme court did have the chance that someone must have sued 
before the citizen taxpayer gets involved 

3:31 :38 PM unless we can show that someone else is about to sue, then ... as long as you can 
identify whose those people are then is there is something preventing them from coming 
forward, then that the citizen taxpayer should ... 

Mr. Robinson 
have no need to address severance 

Mr. Gottstein 
in regards to ... 

3:33:26 PM Ms. Ducey 
on count II, Mr. Quinn and I would like to deal with the case as soon as possible 
we would like to see count II advance as soon as the possible 

Mr. Quinn 
think that for severance, the allegation about the lease are not directed to us and the 
comments earlier for Ms. Ducey to read everything 
our preference would be to sever the case just so there is no interconnection 

3:34:53 PM COURT: 
Will prepare a written order on this; we are going to sever the case and I will make them separate 
With regards to the other ripe motions that I had, it looks like we have the motion to dismiss and 
the motion to stay 

Mr. Gottstein 
think that was the request for additional time for summary judgment 
there is a pending motion to stay the proceedings which might be ... there are two 
requests for additional time to respond to the partial summary judgment motion 

COURT: 
Am going to grant him citizen taxpayer standing here; do understand the argument to the contrary 
but if there are other developers out there ... think that the supreme court would say that doesn't 
mean that other people that are situated to Mr. Gottstein are inappropriate plaintiffs 

3:37:40 PM if there were other plaintiffs out there ... the claim to the damage of the building might be ... 
Any citizen taxpayer should be able to ... do think that there has been a stay of discovery on the 
partial summary judgment 
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Mr. Robinson 
the court hasn't ruled on our stay to discovery motion 

COURT: 
Both of these sides need to be expedited; the question is how much time is needed for discovery 

Mr. Robinson 
would think that I would need 30 days 

3:39:23 PM COURT: 
Am not granting this in an expedited status 

Mr. Robinson 
would need a significant amount of time (around 4 months) 

COURT: 
Do the parties want me to schedule a status hearing; want to make sure that everyone is on the 
same page ... 

Mr. Robinson 
just to clarify the ruling ... 

COURT: 
Did find that Mr. Gottstein that ... 

Mr. Robinson 
did hear that any taxpayer that ... 

3:41:09 PM COURT: 
When you are challenging a process, I think that a citizen taxpayer could ... 
Am going to do a written process and I would like to arrange my thoughts in an appropriate 
manner 

Mr. Gottstein 
think that there is really two aspects of discovery 

COURT: 
There is disputed facts here 

Mr. Gottstein 
there is a motion for partial summary judgment pending 
do think that it is a separate time frame ... 

3:43:44 PM COURT: 
There is no stay in discovery at this point 
Want the three of you to try and come up with an appropriate schedule and if the parties don't 
then I will · 
Looks over calendar with parties 
3:30pm-4:00pm on September 15th, 2015 for a scheduling hearing 
Am more interested in scheduling the 56f motion 

3:45:06 PM Will figure out how to sever the case 
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3:45:24 PM I Off Record 
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attorney fees against Plaintiff Alaska Building, Inc. relating to its fees incurred in the 

defense of Plaintiffs qui tam request for relief and Count 2 of Plaintiffs June 8, 2015 

Amended Complaint. 

ORDER GRANTING LAA'S MOTION FOR RULE 82 ATTORNEYS' FEES (re: Count 2) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al .. Case No. 3AN-l 5-05969CI 
Page I of2 
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• • 
THIS COURT, upon consideration of the motion and responses thereto, finds 

LAA is the prevailing party as to Count 2 of Plaintiffs June 8, 2015 Amended 

Complaint, and hereby GRANTS LAA's Motion for Rule 82 Attorneys' Fees. The 

Court also finds that Plaintiffs request for relief in the fonn of I 0% of the alleged 

savings to the LAA for lease invalidation was frivolous and hereby GRANTS LAA's 

Motion for Rule 11 Attorneys' Fees. 

IT IS HEREBY ORDERED that Defendant's Legislative Affairs Agency 1s 

awarded its fees of $ 2 2.... ( 7. Yo . due tmd ptt) Bale 01-1 or/ befure tJ 
~ ~t:e-- dtA. fo-e-') ~· ~&>-Gl ~.u~ 

~ . .f~~~-

DATEDth;s 2~Jdayof#-,2016 

CERTIFICATE OF SERVICE 

This certifies that on May 31, 2016, I caused a true and correct copy of the foregoing to be served by first class mail 

on: 

James B. Gottstein, Esq. 
Law Ofliccs of James B. Gottstcin 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Allorney for Plaintiff) 

~'A";"'"' 
86689858.1 0081622-00003 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Allorneys for Defendant 716 West Fo11r1h Avenue, LLC) 

ORDER GRANTING LAA'S MOTION FOR RULE 82 ATTORNEYS' FEES (re: Counl 2) 
A LASKA BUILDING, .INC v. 716 WEST FOURTH A VENUE, LLC. et al., Case No. 3AN- I 5-05969CI 
Page 2 of2 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN-15-05969 CI 

~I.\.( 
(PROPOSED( ORDER IN RESPONSE TO ALASKA BUILDING, INC., MOTION 

FOR COSTS AND ATTORNEY'S FEES AGAINST LEGISLATIVE AFFAIRS 
AGENCY 

Plaintiff Alaska Building, Inc. ("ABI") requested attorney's fees in the amount of 

$144,329.09. Defendant Legislative Affairs Agency ("LAA") opposed fees that were not 

<!£: 
~ "necessarily incurred," 1 including litigation narrowly and exclusively focused on 716 and 
r:8 

1 Alaska R. Civ. P. 82(b)(2). 

[PROPOSED] ORDER GRANTING LAA'S MOTION FOR RULE 82 ATTORNEYS' FEES (re: Count 2) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC. el al .. Case No. 3AN-15-05969CI 
Page I of3 
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claimed monetary relief ($35,865.76 in fees), litigation regarding 

and litigation related to ABI's "qui t~clairn ($5,444.83 in fees). ABl's fees related-{() 

thes© four categories visr© $:rn,o 13 .~LAA further ;~ that no upward adjustment 

was warranted from the 20% default based on Rule ~)(2) and ,(3) becaµ.se this ~ase 
~t:'.'l.e Ccrv\. f- ~ ,---d ( "-'-& ~ e"'~b).5 ~-~ 

was not complex, : · · · 
~ 1 U/.l f-._,,,/-i ~t:&J 

claims-puf.Sued-br*lli-werd:-urrreasmrabh· :.armftkJ't,r'"s"Ue"mrre~mfih~:ott~[@-:-affH3 

oHierfactor~ 
Upon consideration of the motion and responses thereto, and for the reasons stated 

1r:s/is~;. ·3f' 
in LAA's opposition, the amount of fees to which ABI may be entitled is $18,S63 22,2 

subject to an offset for any amount awarded to LAA through its pending May 31, 2016 

Motion for Rule 11 and Rule 82 Fees. Pursuant to the opposition brief filed by 716 LLC 

2217.'60 L0 
this amount is further reduced $ . (l/ 

IT IS HEREBY ORDERED that Plaintiff ABI is awarded fees of$ 

~T LAA, jo-4.f~ ~,; 
.arui_payahle on or beforn ,16. ~ (2---...· 

DATED this 2.?i~ay of . ~ , 2016. 

le Patrick cKay 
Court J ge 

I cert1iy that on &Jr;,11/; IP a coµy 
of lt1e following wils ma ilea/ lexcd1 iland-delivered 

B 
lo eacll 9J tile follo1t:~hf,ilaclclresses of ~ 

/ recorc!. ij,,Cl4{1# r'J!;h/U/\ 
2 [$;.J..14~4ki,J~2 9Y7. 0~9t-=-'11$cjj5Q:t:1, O:ttl-T.3 .ffi00:tt)....._*

1
~9·Q.b.QO . 'i!/!:t {Ju 7£ 

1 

A<lministr;itiv0 Assi~~ 
(PROPOSED] ORDER GRANTING LAA'S MOTION FOR RULE 82 ATTORNEYS' FEES (re: Count 2) 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE. LLC. el al.. Case No. 3AN-15-05969CI 
Page 2 of3 
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• 
CERTIFICATE OF SERVICE 

This certifies that on June 6, 2016, I caused a true and correct copy of the foregoing to be served by first class mail 

on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstcin 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Allorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchornge, AK 9950 I 
(Auorneysfor Defe11da111 716 West Fourth Avenue, LLC) 

~';-:\";"'"' 

[PROPOSED] ORDER GRANTING LAA'S MOTION FOR RULE 82 ATTORNEYS' FEES (re: Count 2) 
ALASKA BUILDING, INC v. 7 I6 WEST FOURTH AVENUE, LLC, er al., Case No. 3AN-15-05969CI 

Page 3 of3 
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z 
0 
Vl 

J 
Vl 

< 
... 
w 
I-

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICTAT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, · 

VS. 

716 WEST FOURTH A VENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN- I 5-05969 CI 
) 
) 
) 

-~~~~~~~~~~~~~) 

Gi~rt!J6,., 1'"'~ 
[PROPOSED] ORDER ~ASKA BUILDING, INC.'S MOTION AND 

MEMORANDUM FOR COSTS AND ATTORNEY'S FEES AGAINST 716 
WEST FOURTH AVENUE LLC AND LEGISLA'fIYE AFFAIRS AGENCY 

The Alaska Building, Inc.'s Motion and Memorandum For Costs and Attorney's 

(;,fZ*r.J·~ ~ 
Fees is hereby DENIED. ABI shall n6t be awarded prevailing party status and g,g fees. 

. . /;n..... ~ ~ 4s·2, /3J..7 
aFe-apprepriat@ ia,Jhis matter:. r~ -~ ~ ~t4_ l 1'/I, <!9. 
~ ~fPIC.,7'ft.~'f CP dcr41. ~ ~d.ae/ L<J P'2t,,,,1'!2.?K 
~ j"1~u/ hfq;,l a-( 14Yl/&Z"1 ~ 

DATED: ~atU b ---+-+--h"r-t-,-r-t-----+----

{ I 0708-101--00340854; I } Page 1 of2 
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,. 

CERTIFICATE OF SERVICE 

I certify that a· copy of the foregoing was served D electronically D messenger tJ · · . 
facsimile ~U.S. Mail on the <f>. day of June2016, on: . · 

James B. Gottstein 
Law Offices of James B .. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

! 

[PROPOSED] ORDER DENYING PLAINTIFF'S MOTION FOR COSTS AND ATTORNEY'S FEES 
Alaska.Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
{ 10708· Io I .CJ0340854; I) Page 2 of 2 
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' • ·;.ii 

LAW OFFICES OF 

JAMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
1907) 274-7686 

FACSIMILE 
(907) 274·9493 

IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

) 
ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

Plaintiff ) 
) 

VS. ) 
) 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY ) 

) 
Defendants. ) 

Case No. 3AN-15-05969CI 

4<-\6 
ORDER GRANTING 

ALASKA BUILDING, INC., MOTION FOR COSTS AND 
ATTORNEY'S FEES AGAINST 716 WEST FOURTH A VENUE LLC 

AND LEGISLATIVE AFFAIRS AGENCY 

Plaintiff, Alaska Building, Inc., has moved for costs and attorney's fees against 

defendants 716 West Fourth Avenue LLC and the Alaska Legislative Affairs Agency 

pursuant to Civil Rules 79 and 82. Upon consideration of the motion and responses 

thereto, the finds Alaska Building, Inc., is indeed the prevailing party, and GRANTS the 

motion. 

IT IS FURTHER ORDERED: 

1. Alaska Building, Inc., is awarded 1,815 .60 in costs against defendants 716 West 

Fourth Avenue LLC and the Legislative Affairs Agency, equally split between them. 

2. Substantially enhanced fees are warranted here because _______ _ 

002341



LAW OFFICES OF 

]AMES B. GoTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE.ALASKA 
99501 

TELEPHONE 
(907) 274·7686 

FACSIMILE 
(907) 274·9493 

3. Alaska Building, Inc., is awarded __________ in attorney's fees 

against defendants 716 West Fourth Avenue LLC and the Legislative Affairs Agency, 

equally split between them. 

Dated 
~------------,20.16. ~ 0 

Order Granting Motion for Costs 
and Attorney's Fees 

vt~ 
James ~ Gottstein, ABA # 7811100 
Attorney for Plaintiff 

Page 2 o/2 
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o<:::> .,., "• 

• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

g; 2: ALASKA BUILDING, INC., an Alaskan 
~~ 
<t'. "' corporation, 

Plaintiff, 

v. 

7 I 6 WEST FOUR TI-I A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN-15-05969 Cl 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S NOTICE OF FILING 
SIGNED COPY OF THE AFFIDAVIT OF KEVIN M. CUDDY 

(Unsigned Copy Filed May 31, 2016) 

Defendant Legislative Affairs Agency hereby notifies this Court of filing the signed copy 

of the Affidavit of Kevin M. Cuddy submitted in support of Defendant Legislative Affairs 

Agency's Motion for Rule 82 Attorneys' Fees filed on May 31, 2016. 

LEGISLATIVE AFFAIRS AGENCY'S NOTICE OF FILING SIGNED COPY OF AFFIDAVIT (CUDDY) 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN- I 5-05969CI 
Page I of2 
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• 
DATED: June 20, 2016 STOEL RIVES LLP 

(Alaska Bar #081 62) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE 

This certifies that on June 20, 2016, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintiff) 

86831373.1 0081622-00003 

Jeffrey W. Robinson 
Eva R. Gardner 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys/or Defendant 716 West Fourth 
Avenue, LLC) 

LEGISLATIVE AFFAIRS AGENCY'S NOTICE OF FILING SIGNED COPY OF AFFIDAVIT (CUDDY) 
ALASKA BUILDING. INC. v. 716 WEST !-"OURTH AVENUE. LLC. e1 al., Case No. 3AN-l 5-05969CI 
Page 2 of2 
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l • 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

~ I• , . .....__ 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plainti fl~ 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969 CI 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS 
AGENCY'S MOTION FOR RULE 82 ATTORNEY'S FEES 

STA TE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, KEVIN M. CUDDY, being sworn on oath, say as follows: 

1. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING. INC. v. 716 WESTFOURT!-1 AVENUE. LLC. el al.. Case No. 3AN-15-05969CI 
Pagelof4 
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2. I am an attorney with the law firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Motion for 

Rule 82 Attorneys' Fees. 

3. I have been admitted to practice law in Alaska for more than 8 years, all in 

private practice. I have served as lead counsel in numerous complex litigation matters 

before this court and other Alaska courts. 

3. Stoel typically bills its clients on a monthly basis, preparing comprehensive 

time records describing all tasks performed by attorneys and paralegals, and the time 

spent on each. In this matter, such monthly invoices were prepared and sent to LAA. 

5. I reviewed the monthly invoices each month to ensure that the tasks and 

time reflected on them were described accurately and were necessary and reasonable. 

6. I have had overall leadership responsibility for this litigation for Stoel. 

7. In preparation for this filing, I have reviewed Stoel's invoices and identified 

those containing attorney's fees incurred in defense of Plaintiff Alaska Building, Inc. 's 

(ABJ) qui tam request for relief and Count 2 (property damage claim) of Plaintiff's June 

8, 2015 Amended Complaint under Rules 11 and 82. 

8. Attached as Exhibit A is a true and correct compilation of attorney and 

paralegal time worked in this matter by Stoel for the first eight months of this litigation. 

Exhibit A includes comprehensive time records for all of the attorney and paralegal fees 

charged by Stoel for which LAA is seeking an award from ABI as described in our 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN- I 5-05969CI 
Page 2 oF4 
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• 
briefing. Attorney-client privileged information and unrelated information has been 

redacted from the invoices. Unredacted copies of the actual invoices are available if 

requested by the Court, or to the extent necessary to address any opposition to LAA's 

request for fees and costs, LAA will file a copy of the unredacted invoices under seal for 

the Court's eyes only. 

10. In addition to the invoices marked as Exhibit A, Stoel will bill LAA for 

work on this matter for which a printed invoice has not yet been generated. 

11. These legal fees were specifically and necessarily incurred for the reasons 

described in detail in the "Facts" section of the accompanying memorandum in support of 

the fees motions. 

12. Based on my knowledge of the Alaska legal market, the billing rates for 

which LAA seeks its recovery are consistent with rates charged by other legal 

professionals similarly situated in this market, and are appropriate given the nature and 

complexity of the work perfonned. 

13. I declare under penalty of perjury that the foregoing is true and correct. 

DA TED this 20th day of June, 2016. 

AFFJDA vrr OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING. INC. v. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN- I 5-05969CI 
Page 3 of 4 
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• • 
SUBSCRIBED AND SWORN to before me this 20th day of June 2016 in 

Anchorage. Alaska,, 
. ~~\\\\\lllulUU~~ 
~\<Q~.~.'¥.~~ 

1~·~· 'Z~ 
= iNoTARYi e 
~ \. pUBLlC j *~ 
~*;·. z~§!§ 

_m7and for the State of Alaska 
My Commission expires: 12/t "7/;1o 

~~";; ......... (~~ 
-,~~tri:I~\\~~ CERTIFICATE OF SERVICE 

This certifies that on June 20, 2016, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintijj) 

bel5by Allen, Litigation Practice Assistant 
86689197.1 0081622-00003 

Jeffrey W. Robinson 
Eva R. Gardner 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
A venue, llC) 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 4 of 4 
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• \ 
STOEL 

~R,~1~ 
ATTORN[\'S AT LAW 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPJTOL, MAIL STOP 3101 
JUNEAU, AK 99801 

LEGISLATIVE AFFAIRS AGENCY 

510 L STREET, SUITE 500 

ANCHORAGE. AK 99501-1959 

Ttlepl1011t(907) m-1900 

rax(907) 277-1920 

For Billing lnquiries 1-800-305-8453 

OT F.m<1il Hillinp,@slOl"l.com 

INVOICE DATE 

INVOICE NUMBER 

06/23/15 

3832342 
JET 

Employer's Identification No. 93-0408771 

0081622 
00003 LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING INC. 

STATEMENT OF SERVICES, DISBURSEMENTS, AND OTHER CHARGES THROUGH 05131/15 

Balance From Previous Statement 

Payment(s) Received 

Current Activity: 

Fees for Professional Services 
(see attached for detail) 

Disbursements and Other Charges 

TOTAL CURRENT AMOUNT DUE 

Total Outstanding Balance as of06/23/15 

-

1emam 
'9Ni1W' 

'SW' 
•maw;i 

Staten1cnts arc due within 30 days after the invoice date printed on the sta.tcn1cnt. A n10nthly late fee equal to 8 percent per annum, 

commencing on the due date, will be charged on all amounts not paid within 60 days after the invoice date. 

Remit to: Stoel Rives LLP, 900 SW Fifth Ave., Suite 2600, Portland, OR 97204 
EXHIBIT A I Page 1 of 20 

3AN·15·05969CI 
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STOEL 

~R,~l~ 
ATTOKNCYS AT LAW 

• • 
510 L STRl:'.~T, SUITli 500 

ANCllORAGE, AK 99501-1959 

Telepl1011t('J07) 277-1900 

Fn.Tf907) 271-1920 

For Billing Inquiries 1-800-305-8453 

Or Email Billing@stocl.com 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
00003 INC. INVOICE NUMBER 

06/23/15 

3832342 
JET 

Employa's ldcnlificalion No. 93-0408771 

DATE 

• • 05/08/15 -05/14/15 

05/15/15 

05/15/15 

• ---
05/27/15 

05/27/15 

CURRENT SERVICES THROUGH 05/31/I5 ATTY HOURS 

• .I 
I 

RLD 3.0 

'f!~ II 
Revise motion to 1sm1ss; researc re same 2.1 
Review and revise motion to dismiss; send updated draft to Kevin RLD 1.3 
Cuddy 
Review and revise edits to draft motion to dismiss; revise and add RLD l.4 
analysis to discuss why Plaintiff is not an appropriate plaintiff and lacks 
standing 
Draft, research, and revise motion to dismiss; email with client re same KMC l.8 

I 
• • - • - • 

Call with client re filing; revise proposed order re dismissal; review KMC 2.1 
filings; arrange for filing and service of motion to dismiss and motion to 
stay of discovery; call with Jeff Robinson re same 
Review and analyze documents filed in case today RLD .I 

Total • 
EXHIBIT A I Page 2 of 20 

3AN-15-05969CI 
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STOEL 

~R,~L~ 
ATTORNEYS AT LA\V 

..-··~. 

' . . l 

510 L smEET, SUITE 500 

ANOtORAGE, AK 995111-1959 

Ttlrpl11:mt(901) 27?-1900 

Fax(91J?) 277-1920 

For Billing Inquiries 1-800-305-8453 

Or Email Billing(htoelcom . 

0081622 LEGISLATIVE AFFAlRS AGENCY INVOICE DATE 06/23/15 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 3832342 
JET 

TOTAL CURRENT SERVICES 

TIME RECAP 
KEVIN M. CUDDY (KMC) 
RACHEL L. DUNNINGTON (RLD) 

TIMEKEEPER TOTALS 

2 

Employcr's ldentificntion No. 93·0408nl 

HOURS 

I 
• 

RATE 
360 
255 

$8,797.50 

VALUE 

• • 'fill' 

EXHIBIT A I Page 3 of 20 
3AN-15-05969CI 
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STOEL 
q.,~L~ 

ATTORNEYS AT LAW 

•• ;:-·) • 
510 L STREET, SUITE 500 

ANOIORACI!:, AK 99501·1959 

Tdtpl1onr(9U1) 277-1900 

fon(907) 277-1920 

For Dilling Inquiries 1-800-305-8453 

Or Email Blllingebloel.com 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE. 06/23/15 

00003 

DATE 
05106115 . 
05/18/15 
05/27/15 
05105115 
05108115 
05/14/15 
05/21/15 
05/22/15 
05/22/15 

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3832342 

JET 

Employer's Identification No. 93-0408771 

. CURRENT DISBURSEMENTS AND OTHER CHARGES THROUGH 05/31115 

ITEM 
Document Reproduction 
Document Reproduction 

Redacted 
Redacted , · ": 

Document Reproduction 
Computerized Research-. Westlaw • 
Computerized Research-W'estlaw 
Computerized Research - Westlaw 
Computerized Research - Westlaw 
Computerized Research - Westlaw 
Computerized Research - Westlaw 

Redacted· , 
Redacted 
Redacted 
Redacted.· .. 

TOTAL CURRENT CHARGES 

3 

AMOUNT 
3.60 
9.72 

27.72 
27.72 
93.52 
13.86 
20.79 
86.59 
13.86 

$297.38 

EXHIBIT A I Page 4 of 20 
3AN-15·05969CI 
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-, .. '\ (_ . I 

STOEL 
~R,~,~ 

Iii rORNl.\'S Al lA\V 

TO: LEGISLATIVE AFFAIRS AGENCY. 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3101 
JUNEAU; AK 99801 . 

0081622 LEGISLATIVE AFFAIRS AGENCY 

• 
!HO I. STKJ:1~r. sun'f. !iOO 

AN<'.llORAGU. AK 91501·1959 

li·1'.·1rl1V11t'(90'7) 'm·1900 

f111(9ll7) :277-1920 

four Hillin1~ lmauirit'!l l .ftlll..l05.ff.IS'.\ 

Or Emdil Dilllngt}!IQ("l.1.:um 

INVOICE DATE 

INVOICE NUMBER 

07/28/15 

3838247 
JET 

STATEMENT OF SERVICES. DISBURSEMENTS. AND OTHER CHARGES THROUGH 06/JOWi 

Balance From Previous Stlltemcnt 

Paymcnt(s) Received 

Current Activity: 

Fees for Professional Services 
(sec attached for detail) 

Disbursements and Other Charges 

TOTAL CURRENT AMOUNT DUE 

To1al Outstanding Balance 11s of07/28/15 

''l'Bfi1®' 

Stilh•ntt-•nt~ d1l' \IUl! \\'ilhln ~{) \ld)'!'l t\(h•r lhl• lnvoil'c! li11lt~ rrlnh>tl on lht! ~hlh'llll~IU. A 1unnthly lnlt? ft~! l.'\IUi1I h) fl pl~r1:t.•nt prr i1n1n11n. 

n>mn1c1uinn on lhc t.lul' duh~. wlll l1r dlit'l~t."ll on ull antuunts hot pa.hi wilhiu 60 ,lil)'N afl"r lhc invob:~ J,11~. 

R1•mit to: St1wl Rivc•s LLP, 91Kl SW Firth Ave\, Suite 2600, Portland, OR 97204 
EXHIBIT A I Page 5 of 20 

3AN·15-05969CI 

002353



STOEL 

<iR,~ .. ~ 
Al TORNF.\'S AT LA\V 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3101. 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

MATTER NUMBER/NAME - Redacted . ._ · 
00002 LEGISLATIVE AFFAIRS AGENCY 
00003 l.EGISl.ATIVH AFJ:AIRS AGENCY V. ALASKA 

RlJIUllNG IN 

TOTALS 

Balance Per 
Previous 

Statement .. 
9094.88 

limiEEHll 

('') 

~10 I. STRl:1a·, SUO'f. !'ID 

AN~~llC>RAGF .. AK 9950J-1959 

T1'lr'J'IW1h'(9C11} 277-1900 

/ii1tW7) 271-1920 

l~11r llillint~ ln'lulril~ l~:WS.s.45'.' 

Or En1.1il Rilll~:.torl.n1m 

INVOICE DATE 07/28/15 

INVOICE NUMBER 3838247 
JET 

fot1J1lo)'W'1 ldc111ifo.·onion No. 9)-040ll771 

Current Current Current 
Payments Services Chnrgcs Totals 

.I • I • 9094.88 12990.00 661.40 I:U.51.40 

lim!BBIH isme+•1 .., liiiiiESm!I 

EXHIBIT A I Page 6 of 20 
3AN-15·05969CI 

002354



• ·,, 

STOEL 

<iR,~,? 
Al TORNI rs AT IA\\' 

• ., 

I 

5101.STKIWI', SUflT. 500 

AN(:JJORAGI:, AK W501-1'i1S9 

frL7ilur11,·(907) m.1900 

fnlj'Hr7) :Z77-1920 

F1•r fllllin1~ ln.1ulrit'!'I 1-twO·l05-K.151 

Or Enmil Hillin1~'\i.lod.i:um 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

07/28/15 

3838247 
JET 

l~nq1lu~·('1\ h1..·111if1ca1iC1n No •J)-f).108771 

DATE 

'®A!®' 

06/09/15 

-

• 
!.FWtt' 

CURRENT SERVICES THROUGH 06/30/15 ATTY HOURS 

Revise motion to stay proceedings and send to Kevin Cuddy; review and 
analyze plaintiff's opposition to our motion lo stay discovery; stralcgize 
with Kevin Cuddy re research project 

4 

-
--
-II 
-RLD 

• 
= 
-

EXHIBIT A I Page 7 of 20 
3AN·15·05969CI 

• 
I 
I 

I • 
I 
.6 

• 
• • 
I 
• 
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STOEL 

~R,~.~ 
AT TOKNI. \'S A 1 I A\\' 

• 
!'ID 1. s..-n1:1:·r, su1·n: ~no 
ANCJIOKAGJ:, AK 99Sl.11·1959 

li'l··1il111111'l\Hl'l) 'rrl-1900 

1-t1119ll?J 2n-192t1 

Fur Hillini~ lm1uirii.~ J.Hl)().'.\0S-!W5l 

Or EnMil Billinr.t-\':.tod.l'.om 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 07/28/15 

00003 

DATE 

06/16/15 

06/17/15 

-

-

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3838247 

JET 

CURRENT SERVICES THROUGH 06/30/15 

Total 

5 

Em11loycr\ IJm1ilic:uiu11 No. •H-O~OH771 

ATTY 

• 
ill 

RLD -RLD 

• 

-• 

HOURS 

• 
iii 

1.9 

• 
6.8 

' I • I 

• • 
-

EXHIBIT A I Page 8 of 20 
3AN-15·05969CI 

002356



STOEL 

<tR,~t~ 
Al IORNl.VS At l1\\Y 

• _,-··.\ 

SID I. S'fHF.l:'I", SUl'ff. SOD 

ANCllOKAGI~ AK 9JS01-19S9 

'frlrJ.illcllll'(90'1) 271-1900 

lint9U7) 27?-1920 

r .... r Oilli~~ lrn.iu1n.."' J.flOl.._'.\05.a.&S'.\ 

Or Emdil Billln~5lod.l."Dm 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE · 07/28/JS 

00003 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3838247 

JET 

TOTAL CURRENT SERVICES 

6 

Emrloycr't. h.k111ifo.·n1iun No, 9'.l-0408771 

1;1EtiEAAi' · 

EXHIBIT A I Page 9 of 20 
3AN°15·05969CI 

002357



STOEL 

ctR,~1~ 

• 
!11:10 I. S'J'Hl:l:T, sun·E 500 

ANCllORAGli,. AK 9'J~Ol·l9S9 

.frl1·1rfu1111·(W"°) XTT-1900 

li11(907» 277-1920 

AlTORNl.\"S AT tA\V 

(:11r llillin1~ ln11uiri1'!4 l 0Mlkl 0 '.'Ml5-~5'.l 

Or Em11il Uillint.'6',I0<'!.1•11m 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

CURRENT DISBURSEMENTS AND OTHER CHARGES THROUGH 06/30/15 

07/28/15 

3838247 
JET 

DATE ITEM AMOUNT 
06/03/15 Document Rcproduclion 
06/09/15 Document Rcproduc1ion 
06/10/15 Documcnl Rcproduclion 
06/12/15 Document Reproduction 
116/15/15 Document Reproduction 
06/15/15 Document Reproduction 
06/1 K/15 Document Reproduction 
06/19/15 Document Reproduction 
06/29/15 Document Reproduction 
06/06/15 Computerized Research - Wcsllaw • -
06/11/15 Computerized Research - Wcstlaw -
06/16/15 Compu1crizcd Research - Wcstlaw • 
06/17/15 Computerized Research - Wcstlaw ·-· 
06/17/15 Computerized Research - Wcstlaw • - • • 
06/25/15 Computerized Research - Wcstlaw • - •. 

TOTAL CURRENT CHARGES 

. 

7 

1.44 
89.36 

.12 
11.00 
33.48 
3.60 
8.64 
9.60 

46.08 
27.72 
34.65 
62.37 

238.07 
54.04 
41.23 

$661.40 

EXHIBIT A I Page 10 of 20 
3AN-15-05969C I 

002358



·., • 1' ''\ 

I ! 

STOEL 

~R,~1~ 
ATTORN[\'S AT LA\V 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
ST A TE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

~lo L s·ncm;T, sun~ soo 
ANCllORAGI:. AK 9'J5Dl·1959 

Tl"k7rlk1111·{9'17) 277·1900 

l'itr(907) 277-1920 

For Oillinr, ln,1ulrit':i 1-800-~115-845'.l 

Or Emnil Billing~toel.ccm 

INVOICE DATE 

INVOICE NUMBER 

09/25/15 

3850093 
JET 

1:mpk1yL-r'~ ldcn1ilk:dion No. 9).0408771 

STATEMENT OF SERVICES. DISBURSEMENTS, AND OTHER CHARGES THROUGH 08/31/l!i 

B11l11ncc From Previous Statement 

P11ymcnt(s) Received 

Current Activity: 

Fees for Professional Services 
(see attached for detai I) 

Disbursements nnd Other Charges 

TOTAL CURRENT AMOUNT DUE 

Total Outstanding Balance as of09/25115 

1;m;r;em;1 

i;mm;@• 

1;nesrm• 

SlctlemP.nts iln!' dut~ wilhtn 301.li1y!1 after th~ invoicl?' tfotu printN on~ slah~mt!'nt. A 1nonthly lnle ft~ ei1u;d to 8 pen~ent l"'t!r annu1n,· 

L"Ommendng on lhe Jue date, will he charged on ull c1mounfs nol paid \Vithin 60 Juys 11fter lht> invoice date. 

Rrmit to: Storl Rives LLP, 91Xl SW Fi£th Avr., Sui tr 2600, Portland, OR 97204 
EXHIBIT A I Page 11 of 20 

3AN-15·05969CI 

002359



. . 

STOEL 

'iR,~t~ 
ATTOKNl:,.S AT l.A\V 

,···"""' 
) 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

MA TIER NUMBER/NAME 

II 
00003 

TOTALS 

, 1 

Balance Per 
Previous 

• 
510 L STRUl:.T, SUITE 500 

ANCI IOllAGI!. AK 99501-1959 

Tl'lt'/'1WJ/l'(9(11) 271-1900 

r11x(W'1) 277-1920 

Fur Billinr, lnqulri~ 1-80Q.3DS-8.a53 

Or Emdil ffilling@stocl.n>m 

INVOICE DATE 

INVOICE NUMBER 

09/25/15 

3850093 
JET 

f:mplo)<n's ldrntifica1iM No. 9'.\-0408771 

Statement Payments 
/ 

Current 
Services 

Current 
Charges 

Current 
Totals 

•• Ill . .I Ill 
'®'I!®' ''MfM®' 'Pdtm' 

EXHIBIT A I Page 12 of 20 
3AN-15·05969CI 
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STOEL 

~R,~L~ 
ATTORN[\'S Al LA\\' 

• 
510 I. ~IHf.l~T, SUfl'E 500 

A.NCllOKAGU, AK 99501·1959 

Ttlc7rlw11r(90'l) 277·19IJJ 

fnx(907) 277-1920 

fnr DilliftK lru1ulrit•!1 l-8Q0.3()5..8..IS) 

Or Email BillingQ.1~1.,,,m 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

09/25/15 

3850093 
JET 

t:mplnyrr's Tdc111ir1collion No. 93..o408771 

DATE CURRENT SERVICES THROUGH 08/31/15 ATTY HOURS 

08/03/15 Review proposed stipulation of dismissal for Criterion; finalize and KMC .9 
serve initial disclosures; call re tender issues; begin preparation for oral 
argwnent 

08/06/15 Call with counsel for 716 regarding tender of defense and strategy for KMC .3 
resolving Count 2 ofamcnded complaint 

08/13/15 Research re court's discretion in denying a case based on standing; draft RLD 1.8 
email to Kevin Cuddy re the same 

08/13/15 Preparation for oral argument on motion to dismiss KMC 2.1 
08/14/15 Oral argument preparation for hearing on motion to dismiss Ii 1.8 - I - • • 
08/17/15 Prepare for oral argument on motions to dismiss and sever claims KMC 4.4 
08/18/15 Oral argument on motion to dismiss and sever; prep for same; meeting KMC • with client to discuss next steps in litigation; review case law and 

briefing on standing issues 
08/18/15 Review and analyze court order granting 7 I 6's request for ruling and RLD .I 

joining as a a for oral a ument 

Ill • .I - • • - - I - - I 

• " I 
EXHIBIT A I Page 13 of 20 

3AN·15·05969CI 

1.0 

002361



STOEL 

"R'~l~ 
ATTORNCYS AT LAW 

• 
.s10 Lb"THEE'r.surnr soo 
ANCllORACE, AK 9'501-1959 

T~L·1rlw111•(9f11) 277-1900 

Fa•l907) 277-1920 

For Billing ~nquiril'S 1-60B-3Q5..8.153 

Or Em.ail Bill.inr,@:stocl.rom 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 09/25/15 

00003 

DATE 

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3850093 

JET 

CURRENT SERVICES THROUGH 08/31/15 

Total 

TOTAL CURRENT SERVICES 

4 

l::mpluycr's 1J..:111irica1ion. No. 9J-040R77 I 

ATTY HOURS 

-
'PEG'®' 

EXHIBIT A I Page 14 of 20 
3AN-15-05969CI 

002362



• -···--...... .. I ("' .. · I 

STOEL 
s101. KfRF.ET;surrE sou 

ANCllORA(;l:i,. AK 9!1501-1959 

Tr/1·1'11•m1·(9f17) 277·1900 

F1n(9t11) 277-"1920 ~R,~t~ 
For DiUlny, lm1ulril'9 1~305..s.lSl 

Or Enuail BillingGslocl.t.•om A.rTORNCYS AT lA\Y 

0081622 

00003 

DATE 
08/03/15 
08/03/15 
08/31/15 
08/13/15 
08/17/15 
08/21/15 

. 08123/15 

LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 

09/25/15 

3850093 
JET 

Umploya',.. IW.'lltiric:ition No. 93-04D877 I 

CURRENT DISBURSEMENTS AND OTHER CHARGES THROUGH 08/31/IS 

ITEM 
Doc1iment Reproduction 
Docwncnt Reproduction 
Document Reproduction 
Computerized Research - Westlaw 
Computerized Research - Westlaw 
Computerized Research - Westlaw 
Computerized Research- Wcstlaw 

Redacted , . 
Reda'cted · ,,· '" ·1 ':', ',:, 
Redacted . :· -
Redacted , 

TOTAL CURRENT CHARGES 

5 

AMOUNT 
7.92 

12.50 
455.96 
55.44 
13.86 
6.93 
6.93 

$559.54 

EXHIBIT A I Page 15 of 20 
3AN-15-05969CI 
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• . ~· ··, 
! 

STOEL 

<iR,~l~ 
AT TORN[YS AT lAW 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

• ,,,-···-., 
. I 

s10 1. s1'R1:rrr. surn soo 
ANCllOHAGI.;, AK '9SUl-19S!:f 

Td17il1tm1·~901) 217-1900 

f1u(9UJ) m-1¥20 

r..,,. Dillinr, ln.Juiril.'!11 l·BQ0.;\05-Sl5:\ 

Or Email Dillin~oel.'"·om 

INVOICE DATE 

INVOICE NUMBER 

11/20/15 

3861997 
JET 

F.mployt."1'11 ldt.-n1ific1dion No. 93-0408771 

STATEMENT OF SERVICES. DISBURSEMENTS. AND OTHER CHARGES THROUGH I0/31115 

Balance From Previous Statement 

Paymcnt(s) Received 

Current Activity: 

Fees for Professional Services 
(see attached for detail) 

Disbursements and Other Charges 

TOTAL CURRENT AMOUNT DUE 

Total Outstanding Balance as of 11/20/I S 1;mmarm1 

Stutrments are Lhm within 30 Lhlys aflcr the in\.-oi.r.e datP. printed on lhe t>lah~mt?nl. A n.onthly latP. fee equal to 8 pen·ent pl!F tJnnum, 

. l"ommendng on the Jue Jate, will b~ charg<!d on uU amounts not paid within 60 Jnys aftl"r the Invoice dole. 

Remit to: Stoel Rives LLP, 900 SW Fifth Ave., Suite 2600, Portland, OR 97204 
EXHIBIT A I Page 16 of 20 

3AN-1 S-05969CI 

002364



• ,. ' .. I 

STOEL 

<iR,~t~ 
AJlORNtYS 1\T lA\Y 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 

. STATE CAPITOL, MAIL STOP 3101 
. JUNEAU, AK 99801 

0081622 . LEGISLATIVE AFFAIRS AGENCY 

MATTER NUMBER/NAME 

lillll Redacled 
00003 LEGISLATIVE AFFAIRS AGENCY V. ALASKA 

BUILDING IN 

TOTALS 

Balance Per 
Previous 

Statement -3359.32 

lilliiBH 

s10 1. STRm~r.·surrn soo 
ANCllOKAGli, AK 99501·1"59 

Ttlr;il'1t111t(9'17) 217~1900 

liu(901>2Tl-1920 · 

for Diiling lm1ulril"9 l·800-~IJ5..SIS'.1 

Or Em~il Rillin1;tDtocl.\·um 

INVOICE DATE . 11/20/15 

INVOICE NUMBER 3861997 
JET 

Elllf1loytr'11 tdrn1iric:'llion No. 93-0403771 

Current Current Current 
Payments . Services ·Charges Totals 

lillililll ililililiil • lililllill 
3359.32 18108.00 443.JO 18551.10 

lililll!ID lilmmlmll lllllllil lillESmil 

EXHIBIT A I Page 17 of 20 
3AN-15·05969CI 

002365



• 
STOEL 

~R,~1~ 
~JO I. STHEl~I", SUll'E SOO 

ANCI IUllAGL:. AK IJl'IJS01-1YS9 

T1·/171/1111h·('JU7) m.-1900 

1'ii1(YU?)271-'19ZO 

For BlllinK ln11ulriL~ 1-800°:.05-tMS'.\ 

Or Emnil 11illinr,a:i.ttwl.,·um 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

11/20/15 

3861997 
JET 

Empta,n-r',. ld,-ntiricouion No. 9J-D40ll77 I 

DATE CURRENT SERVICES THROUGH 10/31/15 ATTY HOURS 

I 0/20/15 Draft, research, and revise summary judgment on !aches issue; review 
and collect exhibits for same; revise affidavil; call wilh co-counsel re 
!aches issue; draft, research, and revise non-opposition lo qui tam 
motion; revise affidavit for non-opposilion 

3 

• 
--
-
-
KMC 

EXHIBIT A I Page 18 of 20 
3AN-15-05969C I 

• 
• 
• 

• 

iii 1.0 
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• 
STOEL 

~,~[~ 

• 
s10 t s-nm,r. sun"E soo 
ANCllOKAG!i, AK 99SUl-l'IS9 

Trlc,'110111·(91.17) 211-1900 

fn.•(901) 271-1"20 

ATJORNCYS AT l.A~Y 

For Billing ln&Julril'51-800-'.'tQ5..8.15) 

Or Emnil Bilbngililoel.tinn 

0081622 

00003 

DATE 
10/21115 

'df@f' -
10/26/15 -J0/28/15 

10/29/15 -

LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMB£R 

11/20/15 

3861997 

JET 

Empln)'t."T's ldl'nli1it""l1linn No. 9.l-CWOR771 

CURRENT SERVICES THROUGH 10/31/15 ATTY HOURS 
Revise non-opposition re qui tom damages; email with client re some; KMC • review nnd finalize motion for summary judgment on lachcs; review 
updated affidavit; arrange for filing and service of same; email re request 
for oral argument - I - Ii 

ii 2.3 

I 
Draft, research, and revise reply brief in support of ruling of law on qui KMC 2.3 
lam damages 
Draft, research and revise reply brief in support of motion to preclude KMC 2.9 

ui tam relief for laintiff; emails re same - • 
Total • 
TOTAL CURRENT SERVICES lillEBmil 

4 
EXHIBIT A I Page 19 of 20 

3AN-1S-05969CI 

.5 
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STOEL 
~R,~1~ 

ATJORNr.vs AT LA\V 

SJO L STIU:t:,~ surn 500 

ANCllOHAGf.. AK 'l'JSOl-1959 

Td,.11110111•(901) 277·1900 

ful('I01) m-t92D 

For llllllng lm1uiril.'tl 1-81J0..3fl5..81S'.\ 

Or Em.iii Billing(islot"l.com 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 11/20/15 

00003 

DATE 
J0/09/15 
10/12/IS 
IO/IS/IS 
10/16/IS 
10/21/IS 
10/23/1 S 
10/27/15 
10/29/15 
10/19/15 

09/09/15 

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3861997 

JET 

f..mploytt'!I IL1rn1ilic111ion No. 9J-04Da771 

CURRENT DISBURSEMENTS AND OTHER CHARGES THROUGH 10/31/15 

ITEM 

TOTAL CURRENT CHARGES 

s 

AMOUNT 
.24 

S.04 
3.36 
1.08 

72.S2 
3.00 
2.40 

24.S4 

11111 

-$443.10 

EXHIBIT A I Page 20 of 20 
3AN-15-05969CI. 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

./_".<,.~ ~?'~ <.) 
'~ ·~·o .. J,1-. < '1/t: · 1,. . ~ •. . .· . 
l V t. 'I ' ; . 

-Jlj"t.., .. ·. ,··· . ,.. .. c::·o 
'-/ f'· r.,, 

~ ... ~)I,- ,-j I ' 

lf"v_. "•) !;;,.. . . . l.;:01 
I 1/_..f J - ~ 

''· c,'. 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintitl~ 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969 Cl 

LEGISLATIVE AFFAIRS AGENCY'S REPLY IN SUPPORT OF ITS MOTION 
FOR RULE 11 AND RULE 82 FEES 

The Legislative Affairs Agency (LAA) is entitled to its attorneys' fees pursuant to 

Civil Rule 82 as to the "property damage" claim (sometimes called "Count 2," since it 

was originally the second count in ABI's complaint). ABl was required to have brought 

that claim in a separate lawsuit, and LAA is clearly the prevailing party as to that claim. 

LAA 'S REPLY IN SUPPORT OF ITS MOTION FOR RULE 11 AND RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al.. Case No. 3AN-l 5-05969CI 
Page I of 9 

002369



• • 
LAA is also entitled to its attorneys' fees pursuant to Civil Rule 11 with respect both to 

the "property damage" claim and the "qui tam" claim - in which ABI sought damages for 

I 0% of any "savings" the State received from the invalidation of the underlying lease -

because AB! had no good faith basis for bringing either claim. ABI's arguments to the 

contrary lack merit. 

I. LAA IS ENTITLED TO RULE 82 FEES 

LAA is the prevailing party with respect to the property damages claim. As 

explained in the earlier briefing, 1 ABI was required to bring the property damage claim in 

a separate lawsuit from the declaratory judgment claim regarding the legality of the lease. 

After amending its complaint to add allegations against LAA with respect to the property 

damage claim, AB! functionally dismissed LAA from the claim when the claim was 

severed from the original lawsuit and brought separately. 

AB! originally argued to the Court that LAA should not be deemed the prevailing 

party solely because LAA "was not named in the separate action [which related just to 

property damage, and is pending in another court] because the claim against it was for 

vicarious liability for the actions of Criterion, which was included in the $50,000 

1 See Defendant Legislative Affairs Agency's Motion and Memorandum in 
Support of Request for Entitlement to Attorneys' Fees and Costs (filed Oct. 15, 2015); 
Defendant Legislative Affairs Agency's Reply in Support of Request for Entitlement to 
Attorneys' Fees and Costs (the "Fees Reply") (filed Oct. 29, 2015). 

LAA'S REPLY IN SUPPORT OF ITS MOTION FOR RULE 11 AND RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING. INC v. 716 WEST FOURTH AVENUE. LLC, et al., Case No. 3AN-15-05969CI 
Page 2 of9 
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• • 
settlement."2 That is, AB I's claim against LAA was just for vicarious liability and, since 

ABI secured a settlement from Criterion, the reason for the claim against LAA no longer 

applied. This was on objectively false representation to the Court, as AB/ now admits. 
3 

In fact, ABI continued to press LAA for payment of tens of thousands of dollars after 

getting a settlement from Criterion.4 Either AB! did not know what the basis for its 

property damage claim against LAA was, or ABI attempted to mislead the Court as to 

why it brought the property damage claim against LAA in the first place. 

AB! now changes its tune. It now says that it believes it still has a "colorable 

claim" against LAA for property damage, but has just opted not to pursue it.5 If ABI's 

earlier statement to the Court was true - i.e., the claim against LAA was for vicarious 

liability, which was resolved by the Criterion settlement - then this current statement is 

untrue. Even assuming arguendo that ABI is now telling the truth, its theory is incorrect. 

By functionally dismissing LAA from the property damages lawsuit, LAA became the 

prevailing party. If ABI later decides to bring suit against LAA for property damages as 

a tenant (which lacks any legal support), then there would be a separate determination as 

2 Opposition to Legislative Affairs Agency's Motion for Entitlement to Attorney's 
Fees and Costs at 1-2 (filed Oct. 23, 2015). 

3 See Alaska Building, Inc., Opposition to Legislative Affairs Agency's Motion for 
Ruic 11 and Ruic 82 Fees at 5 n. I ("Opp.") (filed June I 0, 2016) (admitting that ABI "got 
the timing wrong on the Criterion settlement"). 

4 See Fees Reply at 2-3. 

5 See Opp. at 5 & n. I. 
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to whether LAA or ABI was the prevailing party when the latter lawsuit was resolved. 

But it does not change the fact that LAA is the prevailing party as to the property damage 

claim now. Otherwise, there could never be a prevailing party award as to a dismissed 

party because it would always be possible that the claimant could decide to bring some 

other claim within the statute of limitations. 

ABI next argues that it was the prevailing party as to the principal issue and that 

the Court should decline to apportion the fees by issue. ABI misses the point. The 

property damage claim was not properly included in this lawsuit in the first place, as the 

Court held, because of misjoinder. The declaratory judgment issue was not the "principal 

issue" as compared to the property damage issue because these were always required to 

be two separate lawsuits. As to the property damage lawsuit, LAA is a prevailing party. 6 

In a single sentence, ABI questions (but does not actually dispute) the Court's 

jurisdiction to award fees as to the severed claim. In the September 15, 2015 status 

hearing, the Court indicated that it would entertain a motion for "prevailing party" fees 

after determining whether ABT would proceed with a separate property damage lawsuit. 

This Court is the correct one to address the fees associated with the severed claim 

6 Likewise, this was not an "abandoned claim" within a lawsuit. These were two 
entirely distinct claims that were required to be litigated in two separate lawsuits. ABI 
cannot claim an entitlement to fees for work on a claim that was required to be litigated 
elsewhere. LAA also notes that ABI misstates the holding in Tena/a, Ltd. v. Fowler, 993 
P.2d 447, 450 (Alaska 1999). The Alaska Supreme Court did not reject a claim for 
attorney's fees for an abandoned claim. Rather, it allowed a prevailing party to include 
work for an abandoned claim when that claim was an "important component" of the quiet 
title action in which the plaintiff ultimately prevailed. 
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because all of the work relating to that severed claim was performed under this Court's 

jurisdiction. As a practical matter, LAA would be unable to pursue its fees in the other 

lawsuit because it is not a party to any other lawsuit regarding these claims. 

Lastly, ABI does not challenge the reasonableness of any of LAA's fees, but 

complains that the Court cannot evaluate those fees because there is no allocation. A 

cursory review of the invoices confirms that all of the work that predates October 20, 

2015 relates to the property damage claim, and all of the work from October 20, 2015 

onward relates to the qui tam claim.7 

II. LAA IS ENTITLED TO ATTORNEYS' FEES UNDER RULE 11 

Jn its opening brief, LAA requested a full fee award under Civil Rule 11 for both 

the "property damage" claim and the "qui tam" claim because ABI had no good faith 

basis for bringing those claims. 8 In its opposition brieC AB/ does not dispute that it had 

no good faith basis for bringing the property damage claim against LAA. ABI does not 

address the issue at all. Given this concession, LAA should be awarded its full fees for 

defending against that baseless claim. There is simply no legal authority to support a 

claim against a tenant for property damage relating to construction work that was not 

controlled or performed by that tenant. ABI has never attempted to identify any such 

7 See Affidavit of Kevin M. Cuddy in Support of Legislative Affairs Agency's 
Motion for Rule 82 Attorney's Fees. 

8 See Memorandum in Support of Legislative Affairs Agency's Motion for Rule 
11 and 82 Fees at 2-3 (tiled May 31, 2016). 
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legal support - and LAA is not aware of any - and persisted with its claim even after any 

conceivable vicarious liability was resolved by the Criterion settlement. 

As to the "qui tam" claim, ABI argues that its claim was an attempt to "establish 

new law."9 An attorney is required to certify that to the best of his knowledge, 

information, and belief~ formed after a reasonable inquiry, the claims and legal 

contentions in his pleadings to the Court are warranted (I) by existing law or (2) by a 

nonfrivolous argument for extending, modifying, or reversing existing law or (3) by a 

nonfrivolous argument for establishing new law. 10 This is an objective standard and is 

more stringent than mere "good faith." 11 ABI admits, as it must, that to the best of its 

counsel's knowledge and belief, the "qui tam" claim was not warranted by existing law 

or by any nonfrivolous argument for extending or modifying existing law. In fact, more 

than six months after bringing the claim, ABI's counsel admitted under oath that he still 

had not located any statutory or common law basis for the claim. 12 Instead, ABI asserts 

exclusively that the third prong applies here because ABI purportedly made a 

nonfrivolous argument for establishing new law. As explained below, ABI's argument 

was frivolous. 

9 Opp. at 4. 

10 See Civil Rule I l(b)(2). 

11 See Keen v. Ruddy, 784 P .2d 653, 658 (Alaska 1989). 

12 See Memorandum in Support of Legislative Affairs Agency's Motion for Rules 
11 and 82 Fees, Exh. A. 
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Importantly, the Court already addressed - and rejected - AB l's contention that its 

qui tam claim warrants the establishment of new law. The Court held that "AB! does not 

provide any legal theo1y upon which this court could justifY creating new law. Rather, 

ABI's argument is one of public policy, which is better left to [the] Iegislature[.]" 13 AB! 

has never presented any legal theory whatsoever that would justify the creation of new 

law by the Court. Indeed, as LAA already pointed out, the courts have already clearly 

held that there is no room for the creation of "new" or additional common law to 

supplement the comprehensive legislative scheme present under the False Claims Act.
14 

According to the United States Supreme Court, no common law qui tam claim has ever 

been available in this country - even in Colonial times. 15 ABl's request was and is, by 

definition, frivolous. AB! complains that granting sanctions here would "stifle creative 

advocacy" or punish AB! for pursuing a losing theory. To be very clear, that is not what 

happened here. ABI pursued a manufactured claim for common law qui tam relief that 

flies in the face of hundreds of years of legal precedent. The claim had no legal support 

13 Order Regarding AB I's Qui Tam and Punitive Damages Request for Relief at 4 
(emphasis added). 

14 See Legislative Affairs Agency's Non-Opposition to 716's Motion for Ruling of 
Law Precluding ABl's Claims for Qui Tam Damages at 3-4 (filed Oct. 24, 2015) (citing 
Mortgages, Inc. v. United States Dist. Court for the Dist. of Nevada (las Vegas), 934 
F .2d 209 (9th Cir. 1991) and Vt. Agency of Nat. Resources v. U.S. ex rel. Stevens, 529 
U.S. 765 (2000)). 

15 Vt. Agency of Nat. Resources, 529 U.S. at 776. 
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whatsoever and ABI's counsel knew it. His decision to pursue that claim with a frivolous 

argument for the creation of a new common law qui tam remedy is sanctionable. 

Underlining the Court's conclusion that ABI's request for qui tam relief was not a 

valid request for the Court to create new law under any existing legal theory, ABI's 

counsel confirmed as much in a published piece in the newspaper. On February 8, 2016, 

ABl's counsel published an article in the Alaska Dispatch News urging the Legislature to 

"pass a law similar to the federal False Claims act, just as most other states have already 

done." 16 This was necessary "for future lawsuits" like his. 17 The article reflects the 

author's belated conclusion that only the Legislature could create the statutory law that 

would permit the type of qui tam claim he brought in this lawsuit. In other words, while 

Mr. Gottstein insisted during this lawsuit that his claim was not really a qui tam claim 

under the False Claims Act, this was untrue. His claim for I 0% of the savings was 

precisely a qui tam claim, but there was not any False Claims Act under Alaska law that 

would have enabled his claim to proceed. In the absence of a valid underlying statute -

which was a prerequisite to his claim - Mr. Gottstein simply made up a new claim out of 

whole cloth and hoped the Court would ignore centuries of legal history to permit it. It 

was and is a frivolous argument. 

16 See http://www.adn.com/ commentary /artic lc/j i 111-gottstci n-why-i-am-wi 11 in g­
settle-ta j-ma hawker-1awsuit/2016/02/08/. 

11 Id. 
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Whether under Rule 11 or Rule 82(b )(3 )(F) - which relates to "the reasonableness 

of the claims and defenses pursued by each side" - LAA is entitled to its full fees and 

costs for litigating the frivolous qui tam claim. 

III. CONCLUSION 

For the foregoing reasons, LAA respectfully requests that the Court grant LAA's 

motion for fees and costs pursuant to Civil Rules 11 and 82. LAA also requests its fees 

for preparing this briefing. 

DATED: June 20, 2016 STOEL RIVES LLP 

~/; 
By: ::/tl/"l/' 

KEVIN CUDDY 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 
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ALASKA BUILDING, INC., an Alaska 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

corporation, 
Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 

REPLY Re: 
ALASKA BUILDING, INC., MOTION FOR COSTS AND 

ATTORNEY'S FEES AGAINST 716 WEST FOURTH AVENUE LLC 
AND LEGISLATIVE AFFAIRS AGENCY 

This replies to the oppositions of both the Legislative Affairs Agency and 716 West 

Fourth A venue LLC (716 LLC) to Alaska Building, Inc.'s Motion for Costs and Attorney's 

Fees Against 716 West Fourth Avenue LLC and Legislative Affairs Agency. 

A. Alaska Building Inc., is the Prevailing Party 

Both the Legislative Affairs Agency and 716 LLC assert plaintiff Alaska Building, 

Inc., is not the prevailing party because it did not prevail on peripheral claims. 716 LLC 

cites Alliance of Concerned Taxpayers, Inc. v. Kenai Peninsula Borough, 1 for the 

proposition that the court may decide there is no prevailing party, but Alliance of 

Concerned Taxpayers only held that permissible. Alliance also held a prevailing party 

1 273 P.3d 1123 (Alaska 2012). 

/,; 
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determination will only be overturned if it is manifestly unreasonable. 2 It is respectfully 

suggested that Alaska Building, Inc., is the prevailing party on the main issue in the case, 

which is the illegality of the lease. 

B. Attorney's Fees Should Not Be Apportioned by Issue 

The Legislative Affairs Agency argues that this Court should engage in an exercise 

to apportion fees by issue, but the Alaska Supreme Court has a long jurisprudence that 

Rule 82 fees are to be awarded to the party "who prevails on the principal dispositive 

issue" and not apportioned by issue. Gold Bondholders Protective Council v. Atchison, 

Topeka and Santa Fe Railway Co., 3 through Nautilus Marine Enterprises, Inc. v. Exxon 

Mobil Corp.,4 citing to Gold Bondholders. In Tena/a, Ltd. v. Fow/er,5 for example, the 

Alaska Supreme Court held: 

Rule 82(a) does not require that attorneys' fees be calculated with reference 
to the disposition of individual issues. Rather, it expressly provides that a 
reasonable award of fees shall be made, at the trial court's discretion, to the 
prevailing party. The clear meaning of that provision is that the party who 
prevails on the principal dispositive issue is entitled to reasonable costs 
calculated according to the trial court's discretion. We refuse to now alter the 
purview of Rule 82 by requiring the niceties in apportionment urged by the 
Bondholders. We hold that the superior court did not abuse its discretion by 
awarding Santa Fe attorneys' fees for time spent on issues on which Santa Fe 
did not prevail. 

2 273 P. 3d at 1126. 
3 658 P.2d 776, 779 (Alaska 1983). 
4 332 P.3d 554, 564 (Alaska 2014), citing Gold Bondholders. 
5 993 P .2d 44 7, 450 (Alaska 1999), footnote omitted. 
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• 
(emphasis added). Objection was made to including fees for work on the 10% of savings 

and punitive damages claims.6 The fees relating to these should be included in accordance 

with the longstanding jurisprudence in Alaska. 

Objection was also made to fees relating to Count 2 for damage to the Alaska 

Building, which was severed from this action. In Tena/a, the argument that fees for work 

on an abandoned count should not have been awarded was rejected by the Supreme Court. 

It is therefore respectfully suggested the attorney's fees for Count 2, which was severed 

from this case, should be included. 7 At pages 7-8 of its opposition, the Legislative Affairs 

Agency cites Nautilus in the middle of the sentence for the proposition that fees do not 

have to be apportioned by issue and then makes the statement that "wholly separate claims 

that have been severed into independent suits must stand on their own for calculating 

attorney's fees," without citing any authority whatsoever. This appears to be deliberately 

misleading. Fees relating to Count 2 should be included.8 

6 716 LLC and the Legislative Affairs Agency present an untrue description of the basis 
for Alaska Building, Inc.'s 10% of savings claim. For an accurate description see, Alaska 
Building, Inc.'s June l 0, 2016 Opposition to the Legislative Affairs Motion for Rule 11 
and Rule 82 Fees. 
7 At page 7 of its Opposition, the Legislative Affairs Agency stated that there was no basis 
for bringing the damages claim against it because the Legislative Affairs agency "played 
no role in the construction of the building." The truth is the Legislative Affairs Agency 
was extensively involved in the construction as demonstrated by the 55 pages of plans 
attached to the lease, specifying the work to be performed including that which damaged 
the Alaska Building. Exhibit A to June 12, 2015, Affidavit in Support of Plaintiffs Motion 
for Partial Summary Judgment (Not Extension). 
8 At footnote 3 of its opposition, 716 LLC suggests that an award relating to the fees 
identified as being for the severed Count 2 should make clear that Alaska Building, Inc., 
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• 
The requests to have this Court parse the attorney's fees by issue should be 

rejected. 

C. Enhanced Fees Should Be Awarded 

Alaska Building Inc., will address just a few points made by the Legislative Affairs 

Agency and 716 LLC regarding attorney fee enhancement, relying primarily on the 

reasons set forth in the Fee Motion for why full attorney's fees should be awarded or 

substantially enhanced. 

(1) Full Fees Are Appropriate Because of the Frivolous Defense of the Lease's 
Legality 

The Legislative Affairs Agency and 716 LLC are simply incorrect when they state 

full fees may only be awarded if the losing party acted in bad faith or engaged in vexatious 

conduct. Both the Legislative Affairs Agency and 716 LLC ignore that the Supreme Court 

held in Johnson v. Johnson, 9 that full fees can be awarded if a defense is frivolous even in 

the absence of bad faith. Here, the defense of the legality of the lease was frivolous as it 

obviously did not "extend a real property lease," nor was the rent at least 10% below 

market rent, 10 as required by AS 36.30.083(a). And the parties knew it as shown by thee-

mail correspondence cited by Alaska Building, Inc. Full fees are certainly justified here. 

may not also seek recovery of those fees in the new case, 3AN- l 5-09875CI. Alaska 
Building, Inc., does not object to such a clarification. 
9 239 P.3d 393, 400 (Alaska 2010). 
10 The Legislative Affairs Agency asserts that the later appraisal submitted to it proved that 
716 LLC's recognition that the project could not be constructed for a cost that would allow 
a lease at least 10% below market rent was unfounded. The March 24, 2016, Order On 
Motion for Summary Judgment Re: Lease is Not An Extension, which was entered as a 
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(2) Substantial Enhancement Over the Default Should be Awarded 

Even if full fees are not awarded, substantial enhancement over the default should 

be awarded. It is respectfully suggested that at least 75% of full fees be awarded. There 

are a lot similarities between this case and the 75% of full fees approved by the Alaska 

Supreme Court in United Services Auto. Ass'n v. Pruitt ex rel. Pruitt.
11 

(3) The Legislature Paying Continuing Rent With No Apparent Legal 
Authority Is No Reason to Reduce Attorney's Fees to Alaska Building, Inc. 

At footnote 30 of its opposition, 716 LLC states that because the Legislature 

continues to occupy the Anchorage Legislative Information Office Building and continues 

to pay rent it is not certain the State will achieve any cost savings as a result of this Court's 

declaratory judgment that the lease is illegal and invalid. 12 Alaska Building, Inc., is 

unaware of any authority for the continued payment of rent under the lease which this 

court has declared illegal and invalid. While perhaps not technically being a contempt of 

court because this court did not order such illegal payments be stopped, that the 

Legislature continues to pay and 716 LLC continues to receive rent under a lease that has 

final appealable order, mooted consideration of the fraudulent nature of that appraisal, but 
the only actual evidence in this case on market rental value is the October 2, 2015, 
Affidavit of Larry Norene, filed on October 6, 2016, in support of Alaska Building, lnc.'s 
Motion for Preliminary Injunction. A logical conclusion why no actual evidence was 
presented purporting to prove that the lease was at least l 0% below market rent is no 
appraiser was willing to swear or affirm that the lease was at least 10% below market rent. 
11 38 P.3d 528, 535 (Alaska 2001). 
12 On the other hand, at page 14 of its opposition, the Legislative Affairs Agency states it is 
going to be forced to leave. 
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been declared illegal and invalid should not be the occasion to reduce the attorney's fee 

award to Alaska Building, Inc. 

D. Unequal Apportionment Between the Legislative Affairs 
Agency and 716 LLC is Permissible. 

The Legislative Affairs Agency argues that substantially more than half the 

attorney's fees award should be assessed against 716 LLC. This is permissible and Alaska 

Building, Inc., has no objection. 

E. Conclusion 

For the foregoing reasons Alaska Building, Inc.'s Motion for Costs and Attorney's 

Fees Against 716 West Fourth Avenue LLC and Legislative Affairs Agency should be 

GRANTED. 

Dated June 13, 2016. 

J'mesla... ottstein, ABA # 7811100 
/Attorney for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. Gardne . 

Dated June I 3, 2016. 
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ST/';i~ OF f'..Li\~~r\/'1• 

IN THE SUPERIOR COURT FOR THE STATE OF JAJ0A.JS-Jrn:F!iC T 

THIRD JUDICIAL DISTRICT, AT ANCH~WJtl~ I O PM L: /. 3 

ALASKA BUILDING, INC., an Alaska 
corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

tr{: ________ , ______ " 

DiYUT'<' Cl Fi:·,• 

Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN-15-05969CI 
15-4~ 

ALASKA BUILDING, INC., OPPOSITION TO 
LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 

RULE 11 AND RULE 82 FEES 

Alaska Building, Inc., opposes the Legislative Affairs Agency's Motion for Rule 11 

and Rule 82 Fees. 

A. Rule 11 Fees Are Not Appropriate Here 

At page 3 of its Memorandum, the Legislative Affairs asserts that "Under Rule 

11 (b )(2), claims, defenses and other legal contentions must be 'warranted by existing law.'" 

At page 4, the Legislative Affairs Agency also argues sanctions under Rule 11 are 

appropriate when a pleading "is not warranted by existing law or a reasonable argument 

for its extension," citing to 2 cases considering a prior version of Rule 11. The Legislative 

Affairs Agency then submits a single page of a deposition stating Alaska Building, Inc., 

admitted under oath it had no support for its claim for 10% of the savings to accrue to the 

State from the lease being declared illegal. 
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First, Rule l l(b)(2) provides: 

(b) Representations to the Court. By presenting to the court a pleading, 
written motion, or other paper--whether by signing, filing, submitting, or 
later advocating it--an attorney or unrepresented party certifies that to the 
best of the person's knowledge, information, and belief, formed after an 
inquiry reasonable under the circumstances: ... 

(2) the claims, defenses, and other legal contentions are warranted by existing 
law or by a nonfrivolous argument for extending, modifying, or reversing 
existing law or for establishing new law; 

(emphasis added). 

Attached hereto as Exhibit 1, is the full deposition testimony regarding the issue, 

which is as follows: 

Q. (Kevin Cuddy)· ·Under a qui tam case like you pursued in the Matsutani 
case, the complaint is filed under seal.· Is that right? 

A.·(Jim Gottstein) Yes. 

Q. · ·And that was not done here? 

A.· ·No.· It's not really a qui tam case. 

Q.· ·Okay. 

A.· ·And ... 

Q.· ·So I think we can agree on that, that this is not a qui tam case.· What is 
the basis for claiming an entitlement to 10 percent of the savings? 

A.· ·I think that it's -- it's a way to make real the citizen taxpayers' right to 
bring actions on behalf of the government to stop government -- illegal 
government action. 

What we had -- from about 1974 through 1998, the Alaska Supreme 
Court had established what's called ·a public interest exception to Civil 
Rule 82, providing that public interest litigants that were truly suing on 
behalf of the public were not subjected to having attorneys' fees against 
them and would have -- if they prevailed, would have -- be awarded full 
attorneys' fees. 
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So there wasn't really -- if they could establish that they were public 
interest litigants, they wouldn't really face the risk of having attorneys' 
fees awarded against them. 

In 2003, the Alaska legislature passed a statute that changed that, except 
with respect to constitutional claims, basically because they were tired 
of paying attorneys' fees in all these cases where the government was 
found to have acted illegally. 

And so now you have a situation where anybody trying to bring such a 
suit faces potentially ruinous attorneys' fees if they don't prevail, or 
certainly large attorneys' fees if they don't prevail.· And that, in my -­
my sense of it, has essentially virtually dried up public interest 
litigation, and so now the government pretty much has free rein to act 
illegally without any kind of check through this public interest 
litigation. 

And so by -- in these types of cases, where a big, you know, savings or 
recovery on behalf of the government is achieved, this is a way to really 
make real the citizens' rights to sue to redress illegal government action. 

Q.· ·So thank you for the answer.· I'm going to go back to my original 
question, which is:· What is the basis for your claim to an entitlement of 
10 percent of the fees? 

A.· ·I just said it. 

Q. · ·I'm not sure that you have.· You gave me a history lesson about the 
public interest exception for Rule 82. · Is there a statute? 

A.· ·No. 

Q. · ·False Claims Act?· This isn't a qui tam case, right? 

A.· ·Correct. 

Q. · ·Is there any common law that you can point to to say that a savings of 
this type had been given a private litigant? 

A.· ·No.· Well, not yet anyway.· So, I mean, it's possible I'll come up with 
some, but I haven't found -- I haven't seen any yet. 

I mean, I think that the -- this is a very important public issue, and the 
point is, is that if· this right of public -- the public citizens to sue over 
illegal government action is to have any, you know, reality at all, there 

Opposition to Legislative Affairs Agency 
Motion for Rule 11 and Rule 82 Fees Page 3 of6 
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needs to be some countervailing element for the prospect of attorneys' 
fees being awarded against a plaintiff if they're unsuccessful. 

Exhibit I. Perhaps more coherently, Alaska Building Inc., made the same argument in its 

October 27, 2015 Opposition to 7 I 6's Motion for Ruling of Law Precluding ABI's Claims 

for Qui Tam and Punitive Damages, Section B. The I 0% of Savings Remedy Should Not 

Be Foreclosed. 

Alaska Building, Inc., was clear that it was attempting to establish new law to 

partially ameliorate the adverse effects of the Legislature's abrogation of the Public Interest 

Litigant Exception to Rule 82. This is specifically allowed under Rule l l(b)(2), as set 

forth above. In fact, the amendment to Rule 11 in 2012 through Supreme Court Order No. 

1728, specifically added that a nonfrivolous argument for establishing new law is not 

grounds for Rule 11 sanctions. It is also respectfully suggested this Court should heed the 

Supreme Court's caution that Rule 11 should not "stifle creative advocacy or chill an 

attorney's enthusiasm in pursuing factual or legal theories." Enders v. Parker, 125 P.3d 

1027, 20132 (Alaska 2005) (internal quotations omitted). 

In Alaska State Employees Ass 'n v. Alaska Public Employees Ass 'n., 813 P.2d 669, 

672 (Alaska 1991), the Supreme Court reversed an award of Rule 11 sanctions holding, the 

party's "position was not so devoid of merit as to justify the imposition of sanctions." The 

Supreme Court also noted that "Under Rule 11, a court cannot impose sanctions on a party 

simply for losing." 813 P.2d at 671. Moreover, even if this Court were to find that Rule 

11 was violated, this Court acts within its discretion to deny sanctions. Rude v. Cook Inlet 

Opposition to Legislative Affairs Agency 
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Region, Inc., 322 P.3d 853, 860 (Alaska 2014). See, also, Enders v. Parker, 125 P.3d 

1027, 103 7 (Alaska 2005). 

B. Rule 82 Fees Should Not Be Awarded to the Legislative 
Affairs Agency 

The Legislative Affairs Agency also asks this Court to award it fees with respect to 

what was Count 2. This would be improper. 

First, the Legislative Affairs Agency is not a prevailing party even with respect to 

what was Count 2. In its August 20, 2015, Order, this Court ordered Count 2 be severed 

from this action: 

Count One should be severed from Count Two. Plaintiff shall file an 
amended complaint in this action as to the allegations in Count One. Plaintiff 
shall file a separate action, if desired, on the allegations in Count Two .... 

RULING 

This Court further finds that the claims present in Court Two shall be 
SEVERED from the current matter and a new suit shall proceed separately. 

This does not make the Legislative Affairs Agency the prevailing party on Count 2. That 

Alaska Building, Inc., did not name the Legislative Affairs Agency in the new suit does 

not change that. In fact, Alaska Building, Inc., could still amend the complaint in that suit 

to name the Legislative Affairs Agency. 1 In any event, this question was essentially 

1 In its October 29, 2015, Reply In Support of Request for Entitlement to Attorneys' Fees 
and Costs, the Legislative Affairs Agency correctly points out that Alaska Building, Inc., 
got the timing wrong on the Criterion settlement. However, Alaska Building, Inc., 
believes it had and still has a colorable claim against the Legislative Affairs Agency for 
damage to the Alaska Building. It just has so far chosen not to pursue it in the separate 
suit. 
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• • 
answered in Tenala, Ltd. v. Fowler, 993 P.2d 447, 450 (Alaska 1999) where the Supreme 

Court rejected a claim for attorney's fees for an abandoned claim. 

Second, the Supreme Court has a long jurisprudence that Rule 82 fees are to be 

awarded to the party "who prevails on the principal dispositive issue" and not apportioned 

by issue Gold Bondholders Protective Council v. Atchison, Topeka and Santa Fe Railway 

Co., 658 P.2d 776, 779 (Alaska 1983); Nautilus Marine Enterprises, Inc. v. Exxon Mobil 

Corp., 332 P.3d 554, 564 (Alaska 2014), citing Gold Bondholders. 

Third, it is unclear that this Court even has jurisdiction to award fees as to a severed 

claim. 

Finally, there is no way to really evaluate the reasonableness of the fees because 

there is no allocation to the issues for which the Legislative Affairs Agency seeks fees. 

C. Conclusion 

For the foregoing reasons, the Legislative Affairs Agency's Motion For Rule 11 

And Rule 82 Fees should be DENIED. 

Dated June 10, 2016. 

J~eslB. Gottstein, ABA # 7811100 
/Attom~ for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this date he mailed a copy hereof to Kevin M. 
Cuddy and Jeffrey W. Robinson/Eva R. Gardner. 

DatedJunel0,2016. ~ 
Opposition to Legislative Affairs Agency 
Motion for Rule 11 and Rule 82 Fees 

Ji/~ 
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1 that. I would be -- I'd welcome any kind of any 
' 

2 indication of that. 

3 Q. Under a qui tam case like you pursued in 

4 the Matsutani case, the complaint is filed under 

5 seal. Is that right? 

6 A. Yes. 

7 Q. And that was not done here? 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

No. It's not really a qui tam case. 

Okay. 

And ... 

So I think we can agree on that, that this 

12 is not a qui tam case. What is the basis for 

13 claiming an entitlement to 10 percent of the 

14 savings? 

15 A. I think that it's -- it's a way to make 

16 real the citizen taxpayers' right to bring actions 

17 on behalf of the government to stop government --

18 illegal government action. 

19 What we had -- from about 1974 through 1998, 

20 the Alaska Supreme Court had established what's called 

21 a public interest exception to Civil Rule 82, 

22 providing that public interest litigants that were 

23 truly suing on behalf of the public were not subjected 

24 

25 

to having attorneys' fees against them and would 

have -- if they prevailed, would have -- be awarded 
{ 
i 
I 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~' 

PACIFIC RIM REPORTING 
. 907-'272-4383 
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1 full attorneys' fees. 

2 So there wasn't really -- if they could 

3 establish that they were public interest litigants, 

4 they wouldn't really face the risk of having 

5 attorneys' fees awarded against them. 

6 In 2003, the Alaska legislature passed a 

7 statute that changed that, except with respect to 

8 constitutional claims, basically because they were 

9 tired of paying attorneys' fees in all these cases 

10 where the government was found to have acted 

11 illegally. 

12 And so now you have a situation where anybody 

13 trying to bring such a suit faces potentially ruinous 

14 attorneys' fees if they don't prevail, or certainly 

15 large attorneys' fees if they don't prevail. And 

16 that, in my -- my sense of it, has essentially 

17 virtually dried up public interest litigation, and so 

18 now the government pretty much has free rein to act 

19 illegally without any kind of check through this 

20 public interest litigation. 

21 And so by -- in these types of cases, where a 

22 big, you know, savings or recovery on behalf of the 

23 government is achieved, this is a way to really make 

24 

25 

real the citizens' rights to sue to redress illegal 

government action. 

PACIFIC RIM REPORTING 
. 907-:272.;4383 
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1 Q. So thank you for the answer. I'm going to 

2 go back to my original question, which is: What is 

3 the basis for your claim to an entitlement of 

4 10 percent of the fees? 

5 A. I just said it. 

6 Q. I'm not sure that you have. You gave me a 

7 history lesson about the public interest exception 

8 for Rule 82. Is there a statute? 

9 

10 

A. 

Q. 

No. 

False Claims Act? This isn't a qui tam 

11 case, right? 

12 

13 

A. 

Q. 

Correct. 

Is there any common law that you can point 

14 to to say that a savings of this type had been given 

15 a private litigant? 

16 A. No. Well, not yet anyway. So, I mean, 

17 it's possible I'll come up with some, but I haven't 

18 found -- I haven't seen any yet. 

19 I mean, I think that the -- this is a very 

20 important public issue, and the point is, is that if 

21 this right of public -- the public citizens to sue 

22 over illegal government action is to have any, you 

23 know, reality at all, there needs to be some 

24 

25 

countervailing element for the prospect of attorneys' 

fees being awarded against a plaintiff if they're 
t 
i 
! 

~~~~~~~~-,-~--,.,...-~-,-~~~~~~~~~~~~~~~~~~' 
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1 unsuccessful. 

2 

3 

Q. So I'm going to switch gears. 

MR. ROBINSON: Before you do that, Kevin, I'm 

4 going to request a brief restroom break. Is that 

5 okay? 

6 

7 

8 

9 

10 are. 

11 Q. 

MR. CUDDY: Sure. Yeah. 

MR. ROBINSON: Just a couple minutes. 

(Recess taken.) 

MR. CUDDY: Okay. I am ready whenever you 

Mr. Gottstein-, just stepping back for a 

12 minute, the construction in this project started in, 

13 roughly, early December of 2013. Is that right? 

A. Yes. 14 

15 Q. And once construction started, you had no 

16 reason to believe that the Legislative Affairs 

17 Agency was going to abandon the lease due to.any 

18 alleged problem with the procurement process, 

19 correct? 

20 A. Yes. 

21 Q. And you were aware, once construction 

22 started, that the defendants were going to be 

23 committing millions of dollars to the project in 

order to complete the construction? 24 

25 A. It's been asked and answered, hasn't it? 

PAc1F1c RIM: RE:Po:R.:r1NG 
. 907'-'272.:4383 
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1 CERTIFICATE 

2 

3 I, GARY BROOKING, Registered Professional 

4 Reporter and Notary Public in and for the State of 

5 Alaska, do hereby certify that the witness in the 

6 foregoing proceedings was duly sworn; that the 

7 proceedings were then taken before me at the time 

8 and place herein set forth; that the testimony 

9 and proceedings were reported stenographically by 

10 me and later transcribed by computer transcription; 

11 that the foregoing is a true record of the 

12 testimony and proceedings taken at that time; 

13 and that I am not a party to nor have I any 

14 interest in the outcome of the action herein 

15 contained. 

16 IN WITNESS WHEREOF, I have hereunto set 

17 my hand and affixed my seal 

18 of October, 2015. 

19 

20 

21 
GARY BROOKING, RPR 

22 My Commission Expires 6/28/2016 

23 

24 

25 GB4223 
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FILED 
. :' i.!i,TE OF /\LASKA 

i 11'"0 DISTRICT 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA' 

2016 JUN -8 PH 4: 3 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
) 
) 
) 
) 
) 
) 

corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH A VENUE LLC, and ) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

~~~~~~~~~~) 

CLERK TRIAL COURTS 

£J y: -=------n r Piil Y r.LFPK 

Case No.: 3AN-15-05969 CI 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF 716 WEST 
FOURTH A VENUE, LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR 

PARTIAL SUMMARY JUDGMENT (NOT EXTENSION) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

1. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of716 West Fourth Avenue, LLC's Opposition to Plaintiffs Motion 

for Costs and Attorney's Fees. I have personal knowledge of all facts described herein. 

2. I certify that the exhibits attached to 716's opposition are true and correct 

exhibits and appropriately submitted. 

3. I declare under penalty of perjury that the foregoing is true and correct. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

I 10108-101-00340355;1) Page I of3 
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SUBSCRIBED AND SWORN to before me this <Q day of June, 2016. 

~Q_.~ 
NOTARY PUBLIC in and f~r Alaska 
My Commission Expires: /lllWCJ 

AFFIDAVIT IN SUPPORT OF OPPOSITION TO PLAINTIFF'S MOTION FOR COSTS AND ATTORNEY'S FEES 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-l 5-05969Civil 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile~ U.S. Mail on the ~day of June, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF OPPOSITION TO PLAINTIFF'S MOTION FOR COSTS AND ATTORNEY'S FEES 

Alaska Building, Inc. vs. 716 West Fourth Avenue, llC, et. al. 3AN-15-05969Civil 
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s···-~F"!LEQ" . 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

1f~1I!PrD~'IPS~ .. ~~ ,KA; 
· · • · I 1\/CT 

THIRD JUDICIAL DISTRICT AT ANCHORAGE Wi6 jLJ,'.) ~8 PM.· : 29 
ALASKA BUILDING; INC., ) CLERK TR/;\L coi T?Ts 

Plaintiff,' ) BY: 
) ilio £~P>iiu1"1 .'7( -::::c L:-:-£-1?-l1 . -

vs. ) 
) 

716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) Case No.: 3AN-15-05969 CI 

Defendants. ) 

~~ 
716 WEST FOURTH A VENUE, LLC'S OPPOSITION TO ALASKA 

BUILDING, INC.'S MOTION FOR COSTS AND ATTORNEY'S FEES 

COMES NOW, Defendant, 716 West Fourth Avenue, LLC ("716") and hereby 

opposes Plaintiff Alaska Building Inc. 's ("ABI") motion for attorney's fees. 

In its Motion, ABI asks that the Court disregard its prior rulings dismissing 

several of ABI's claims; ignore Civil Rule 82 and Alaska precedent; and enter an 

enhanced award totaling I 00% of its fees. There are several problems with this request. 

First, ABI incorrectly assumes it prevailed in this action, despite the fact that 716 won· 

on three of the four claims asserted. Second, ABI fails to identify any legal precedent or 

basis in the record for the extreme I 00% fee award it requests. Third, ABI fails to 

identify any facts that justify enhancement of a fee award above the presumptive 20% 

award provided by rule. Finally, ABI's own conduct in this litigation has been so. 

egregious, and many of its claims so· frivolous, that a downward adjustment to 0% is 

warranted. 

~ 

ABI's fee motion is tht:: latest iteration_ of its ongoing attempt to profit from the 

LIO Project. 716 respectfully requests that the Court view it as such, and decline to 

110708-101-00338747;5} Page I of 17 
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award any fees to ABI. 

I. ARGUMENT 

A. ABI is not the prevailing party in this action. 

ABI's motion incorrectly assumes, without explanation or justification that it has 

prevailed in this action. Here, it is questionable whether ABI successfully prosecuted its 

case. "[I]n considering prevailing party status for purposes of an attorney fee award, the 

trial court should ask the objective question whether the party obtained the relief it 

sought." 1 As explained below, ABI was not awarded the relief it sought. 

ABI sought four remedies in this suit: ( 1) a qui tam award to itself of over two 

million dollars;2 (2) punitive damages; (3) injunctive relief; and (4) declaratory 

judgment.3 716 prevailed on the first, second, and third claims for relief when this Court 

denied ABI's motion for injunctive relief' and granted 716's motion for summary 

1 Taylor v. Moutrie-Pelham, 246 P.3d 927 (Alaska 2011). 
2 ABI sought to recover a $2.1 million whistle blower award for itself. Ex. A, Oct. 23, 

2015 Dep. of James Gottstein, Oct. 23, 2015, at 76:19-24 (Q: And you still believe you're 
entitled to roughly a $2.1 million windfall if the court accepts your qui tam argument? A: 
Well, I object to the characterization as 'windfall,' and we'll see whether or not the courts agree 
with it, but I'm certainly making that claim.") This number was derived from 10% of retired 
broker Larry Norene's opinion of the total amount the Agency would have "overpaid" under 
AS 36.30.083(a), assuming the lease term of ten years was fulfilled. Aff. of Larry Norene; see 
also ABI Opposition to 716 Qui Tam & Punitive Damages Law Motion at 2. 

3 ABI is also seeking fees related to its litigation of its original construction-related 
claim, which has been severed and is being addressed in 3AN-15-09875CI. To the extent the 
Court finds those fees indistinguishable from fees incurred in litigation the non-severed causes 
of action, and enters an award that includes them, it should make clear that ABI may not also 
seek recovery of those fees in 3AN- l 5-09875CI. In other words, if ABI is awarded fees for its 
holistic litigation of the case prior to severance, the fee award order should provide that ABI 
may not double-recover the pre-severance fees if it also prevails in 3AN- l 5-09875CI. 

4 Order dated Jan. 11, 2016. 

OPPOSITION TO ALASKA BUILDING, INC. 'S MOTION FOR COSTS AND ATTORNEY'S FEES 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969CI 
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judgment dismissing the qui tam and punitive damage claims.5 Although ABI obtained 

a summary judgment ruling in its favor on the fourth claim, this Court also ruled "that 

portions of the dispute are in fact not justiciable."6 Thus, ABI's "victory" on the fourth 

claim was only partial. 

In evaluating a Rule 82 fee request, the Court must decide which party, if any, 

has "prevailed" under the Rule. The superior court may opt not to designate a prevailing 

party when both parties prevail on main issues, and can, in its discretion, deny attorney 

costs and fees to either side in such instances when appropriate. 7 As a practical matter, 

the superior court must identify the "main issues" litigated in the case.8 

Cases presenting multiple issues, decided separately in favor of different parties, 

often do not have a single prevailing party. In Alliance of Concerned Taxpayers, Inc. v. 

Kenai Peninsula Borough, a declaratory judgment action brought by a citizen group, the 

Alaska Supreme Court upheld the superior court's determination that the parties, both of 

whom were granted partial summary judgment on various issues, should be classified as 

the prevailing party for purposes of attorney fees and costs recovery.9 The Supreme 

Court identified three principal issues in that case and concluded that they were decided 

5 Order Denying Motion for Reconsideration of Declaratory Judgment and Summary 
Judgment at 2; see also Order on Motion for Summary Judgment: Lease is not an Extension at 
17, FN 45(noting that declaratory judgment was the only remaining relief requested in AB I's 
Second Amended Complaint.) 

6 Order dated Mar. 23, 2016 at 2. 
7 Alliance of Concerned Taxpayers, Inc. v. Kenai Peninsula Borough, 273 P.3d 1123, 

1126 (Alaska 2012). 

s Id. 

9 Id. 

OPPOSITION TO ALASKA BUILDING, INC.'S MOTION FOR COSTS AND ATTORNEY'S FEES 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969CI 
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on distinct legal grounds. 10 

Here, the Court delivered specific rulings on each of ABI's requested remedies, 

delivered in multiple orders. Each claim was decided on distinct legal grounds and 

constituted "main issues" in this case. It is therefore appropriate for this Court to 

consider each of ABI's distinct claims when conducting its prevailing party inquiry. 

716 prevailed on three main issues, and ABI prevailed-partially-on one. 

Accordingly, the Court should rule that ABI was not the prevailing party, and decline to 

issue a fee award in ABI's favor. 

B. Even if the Court rules that ABI is the prevailing party, ABI has 
identified no reason for the Court to award full fees. 

Rule 82(b)(2) provides clear guidance on an appropriate fee award m cases 

similar to the one at hand: 

In cases in which the prevailing party recovers no money judgment, the 
court shall award the prevailing party in a case which goes to trial 30 
percent of the prevailing party's reasonable actual attorney's fees which 
were necessarily incurred, and shall award the prevailing party in a case 
resolved without trial 20 percent of its actual attorney's fees which were 
necessarily incurred. The actual fees shall include fees for legal work 
customarily performed by an attorney but which was delegated to and 
performed by an investigator, paralegal or law clerk. 

Thus, in a case involving no money judgment resolved without trial, the presumptive 

award is 20%. That is the framework facing the Court here. Yet ABI seeks I 00% of its 

total fees incurred, in the amount of $144,329.09-an award five times higher than the 

norm. 

10 Id. at 1127. 

OPPOSITION TO ALASKA BUILDING, INC. 'S MOTION FOR COSTS AND ATTORNEY'S FEES 
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The Court has discretion to vary its award upward or downward based upon the 

factors enumerated in Rule 82(b)(3)(A)-(K). However, the Alaska Supreme Court has 

consistently held that "[a]n award of full attorney's fees is 'manifestly unreasonable' in 

the absence of bad faith or vexatious conduct by the losing party." 11 

Here, the only purportedly vexatious or bad faith conduct ABI points to is ( 1) a 

single 2013 e-mail exchange between parties and (2) 716's assertion of its legal 

defenses in this suit. 

As a threshold matter, 716 disputes that the 2013 e-mail, sent during lease 

negotiations, contains any hint of bad faith or vexatious conduct. 12 

Substantively, the 2013 e-mail exchange is irrelevant to this motion, as it does 

not relate in any way to the litigation of this action. For fee award purposes, the bad 

faith or vexatious conduct must relate to the litigation itself ABI cites Crittell v. Bingo 

to support its statement that the conduct "includes pre-litigation conduct as well as the 

conduct of the litigation"-but that case still defines relevant conduct in relation to the 

lawsuit itself. 13 In Crittel/, the Alaska Supreme Court in fact held that "an award of 

enhanced fees under Rule 82 may be based on vexatious and bad faith litigation 'both as 

11 Demoski v. New, 737 P.2d 780, 788 (Alaska 1987) (quoting State v. University of 
Alaska, 624 P.2d 807, 817 (Alaska 1981 )). 

12 716 addressed the email in depth in its Reply to ABl's Opposition to 716's Motion to 
Dismiss Qui Tam and Punitive Damages Claims and incorporates that discussion here by 
reference. 

13 Fee Motion at 4 (citing 83 P.3d 532 (Alaska 2004)). 
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to the filing of the case and the prosecution of it. "' 14 While the "filing of the case" may 

technically occur prior to litigation, it is still an element of the litigation itself. The 

conduct in Crittell involved fraud upon the court-the plaintiffs had asserted a 

fraudulent claim, and fraudulently prosecuted it. 15 Similarly, in Garrison v. Dixon, the 

Court "considered the issue both as to the filing of the case and the prosecution of it," 

and affirmed a full fee award that was based on a finding that the action was entirely 

frivolous and had been brought solely to harass the defendants. 16 

ABI tries to draw a parallel between Alaska Fur Gallery, Inc. v. First National 

Bank Alaska 11and the facts here to suggest that it should be entitled to full fees. But 

Alaska Fur Gallery, like Crittell and Garrison, involved a situation where enhanced 

fees were authorized based on Defendant's bad faith related to and during the 

litigation. No such allegations have been made by ABI here. Moreover, adopting the 

rule proposed by ABI would have far-reaching consequences, as it would authorize full 

fee awards in any case asserting intentional tort or fraud claims. Neither the Alaska 

Legislature nor the Alaska Supreme Court has authorized such a broad expansion of 

Rule 82. 

14 Crillell, 83 P.3d 532, 537 (quoting Garrison v. Dixon, 19 P.3d 1229, 1234 (Alaska 
2001)). 

15 Id. ("In awarding enhanced fees in the present case, the superior court relied on both 
the fraudulent nature of the Crittells' underlying claims and the fraudulent manner in which 
they prosecuted their claims. And as we have already indicated, ample evidence supports the 
court's findings that the will advocated by the Crittells was both conceived in fraud and 
advanced at trial through the Crittells' fraudulent actions. Thus, the superior court properly 
applied the concept of vexatious and bad faith conduct in enhancing the attorney's fee award."). 

16 Garrison v. Dixon, 19 P.3d 1229, 1234-5 (Alaska 2001). 
17 345 P.3d 76, 89 (Alaska 2015). 
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ABI's other allegation of bad faith and vexatious conduct is that 716's defense 

was per se frivolous. But the Court-which is not shy about sharing its candid opinions 

with the parties-has never indicated in any way, in its numerous written rulings or in 

its statements from the bench, that 716's defense was "frivolous." Rather, the Court 

gave serious consideration to all of716's defenses, and ruled in 716's favor on several 

of the main issues in this case because it accepted those very defenses. The Court's 

ultimate finding that the lease should have been competitively bid (i.e., that it should not 

have been extended under AS 36.30.080(a)), is not tantamount, in any way, to a finding 

that 716 defended the case "frivolously." 

ABI has failed to show any conduct by 716 in this action that satisfies the factor 

(G) standard. ABl's only allegation of bad faith or vexatious conduct involved a single 

e-mail that occurred before litigation that does not relate to how the case was prosecuted 

in any way. The vexatious and bad faith conduct factor is thus inapplicable, and a full 

fee award is "manifestly unreasonable" under well-settled Alaska law. 18 

C. ABI has presented no reason for any upward enhancement from the 
presumptive 20°/o award. 

716 opposes an enhanced award to ABI in any amount. ABI has failed to make 

any showing that warrants an enhancement under the Rule 82(b)(3) factors. Its 

arguments that enhancement is warranted under factors (A), (F), (H), and (K) lack any 

basis in the record. 

(/) -' < ~ 18 Demoski, 737 P.2d at 788 (Alaska 1987) (quoting State v. University of Alaska, 624 
P.2d at 817). 
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(1) Factor A: This case was not complex. 

ABI asks for an enhanced award based on the complexity of the case under Civil 

Rule 82(b)(3)(A). ABI's citation to Alaskasland.Com, LLC v. Cross is misplaced. 19 In 

Alaska/and.Com, the plaintiff brought a common law misappropriation claim that had 

"never been recognized in Alaska."20 The defendants, who prevailed, "were merely 

reacting to the complexity of the novel legal theories pied" and were awarded 35% of 

their reasonably incurred actual attorney's fees because these claims lacked merit, the 

plaintiff failed to prove any damages to support its numerous claims, and the plaintiff's 

actions resulted in "unnecessarily complex litigation."21 

This case involved legal questions of justiciability, equitable defenses, and 

statutory interpretation. There were no disputed issues of fact, and no novel or complex 

legal theories, or matters of first impression in Alaska. Neither ABI nor the Court ever 

referred to either the equitable doctrine of laches defense or the justiciability defenses as 

"novel" or "complex." In fact, the only theory identified by the Court as "novel" in this 

19 357 P.3d 805, 826 (Alaska 2015). ABI also cites to Ware v. Ware, 161 P.3d 1188 
(Alaska 2007) for complexity enhancement. That case is similarly inapposite. In Ware, the 
superior court enhanced a fee of $1,986.30 to $8,000 (80%) because of the application of no 
less than.five subsections of Rule 82. Ware was an action by a sister alleging that her brother 
exerted undue influence over their mother in conveying a homestead to her brother. The court 
found that the daughter's conduct increased the difficulty of the litigation because she failed to 
file a witness list, an exhibit list, or a trial brief, made unreasonable claims, acted in bad faith, 
provided no evidence to support her theories, and the mother's own deposition testimony 
refuted the daughters' claims. See Id. at 1199-1200. · · 

20 Alaska/and.Com, 357 P.3d at 826. 
21 Id. The 35% award was based on the combination of factors enumerated in Rule 

82(b)(3)(A), (E), (G), and (K). 
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case was ABI's frivolous qui tam claim.22 ABI's common law claim was, as he 

admitted, not supported by law, and he failed to "come up" with law to justify the 

request.23 ABI fails to articulate why the well-settled doctrine of !aches, justiciability, 

and statutory interpretation are so "complex" as to justify enhancement. 

(2) Factor (F): 716's defenses were rea.sonable. 

716's vigorous defense of the lease extension was reasonable. The lease 

extension incorporated written findings by the Legislative Council's Chief Procurement 

Officer and the Legislative Affairs Agency's Executive Director certifying the lease's 

compliance with legislative procurement procedures and AS 36.30.083.24 716 relied 

upon those certifications to expend over $37 million in costs to develop the project and 

borrowed over $28 million dollars to finance a project that may soon lack a tenant. In 

light of these certifications supporting the extension, and 716's reliance upon them, 

716's defense was eminently reasonable. 

This Court also agreed with 716 in numerous other defenses in this case, 

including that ABI lacked interest-injury standing to prosecute the case because it had 

no personal interest adversely affected by the formation of the lease,25 and that Mr. 

Gottstein 's awareness of the potential illegality of the lease within weeks of its 

announcement and deliberate decision to then wait seventeen months and until the 

22 Order on Standing at 4, n.15. 
23 Ex. B to Agency's Motion for Rules 11 and 82 fees (Deposition of Gottstein, Oct. 16, 

2015). 
24 These documents were incorporated into the September 19, 2013 lease extension as 

Exhibits C and D. 
25 Order on Standi~g, Aug. 20, 2015. 
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completion of the project to bring suit was unreasonable under the equitable doctrine of 

(aches. 26 Finally, after 716 raised the defense that the dispute was nonjusticiable, the 

Court specifically issued a special question to the Agency asking it whether it agreed 

with 716's arguments. The Agency, for reasons not of record, declined the invitation. 

Although 716 disagrees with the ultimate decision reached by the Court, there is 

no doubt that the Court seriously considered 716' s reasoned arguments on their merits, 

rather than disregarding them as frivolous. 

(3) Factor H: This case did not involve an unusual relationship 
between work performed and the significance of the matters at 
stake. 

ABI seeks further enhancement under Factor (H), which addresses the 

relationship between the amount of work performed and the significance of the matters 

at stake. It cites BP Pipelines (Alaska) v. State, Department of Revenue as support for 

this enhancement.27 But the comparison does not support ABI's argument. 

In BP Pipelines, the fee award was based on three factors: (A) ("the complexity 

of the litigation"), (B) ("the length of trial"), and (H) ("the relationship between the 

amount of work performed and the significance of the matters at stake").28 The facts in 

that case presented nearly textbook examples of each of those factors. The case was 

litigated for over eight years, involved a five-week trial, addressed "the valuation of one 

of the largest assets in the state," and resulted in a tax supplement to state and municipal 

26 Order re: Laches at 5. 
27 327 P.3d 185 (Alaska 2014). 
28 Id. at 197. 
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governments in an amount over $152,000,000 for the fiscal year at issue.29 Even on 

those facts, the trial court awarded (and the Supreme Court affirmed) only a I 5% 

enhancement. 

Here, by contrast, the case was litigated for slightly over one year, resolved 

entirely on motion practice, and resulted in no money judgment.30 It was originally 

filed as a construction damage case, but ABI "threw in" a challenge to the legality of the 

lease. ABI has admitted that had it been compensated for the alleged damage to the 

building in a timely manner, it would never have raised the lease claim. 31 

In addition, ABI devoted significant time and effort (and thus expense) to 

litigating its frivolous qui tam claim-the sole purpose of which was to provide ABI 

with millions of dollars, and which has no conceivable public significance. These facts 

are entirely distinguishable from those in BP Pipelines and do not merit an enhancement 

under the factor applied in that case. 

(4) Factor K: No other equitable reason exists to enhance ABl's fee 
award. 

ABI seeks enhancement under the catchall "other equitable factors" provision of 

Civil Rule 82(B)(3)(K). It contends that if this Court declared the entire case non-

29 Id. 

30 Nor is there any certain cost savings to the State-the Legislature continues to occupy 
the building and pay rent. 

31 Ex. B, Deposition of Gottstein, Oct. 23, 2015, at 124: 10-18 ("Q: So just to be very 
clear, had you been compensated $250,000 by March 31 51, you never would have raised the 
illegality of the lease claim in a filing, in a lawsuit? A: I think that's right. In fact, I - I gave -
sent Ms. Windt a copy of the copy of the draft complaint that included the illegality of the 
lease, and pointed out that that was in there. So yes."). . 
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justiciable or barred by !aches, it could have risked an adverse fees award. Surely, ABI 

must not mean that 716's exercise of its due process right to present its defenses, even if 

ultimately rejected by the Court, should mean that a variance should come as a matter of 

course. This argument would vitiate the carefully thought-out default fee schedule 

already provided for in Rule 82(b)(3). And the Agency's service of a nominal $1 offer 

to ABI (in which 716 had no part) should hardly be considered an "attempt to 

intimidate" ABI into dropping the case. ABI was represented by Mr. Gottstein, a 

lawyer who is Alaska Building's sole member and President. Mr. Gottstein is no 

stranger to initiating litigation, and he began submitting invoices to 716 for 

"professional services" affiliated with the case seventeen months before ABI filed the 

instant litigation.32 

As ABI has failed to identify any reason to vary the default twenty percent 

award, its request for enhancement should be denied. 33 

D. The Rule 82(b)(3) factors warrant a downward enhancement, not an 
upward one. 

ABl's own conduct in this litigation implicates Rule 82(b)(3) factors (A), (E) (F), 

and (G), and merits a downward adjustment to an award of zero. 716 addresses each of 

32 Ex. C, Ex. C to Deposition of Gottstein, Oct. 23, 2015. 
33 In addition, ABI's request to enhance the award by a factor of 1.66 lacks a basis in 

law or fact and should be denied. Plaintiff's Memorandum in Support of Motion for Costs and 
Attorney's Fees at 6; Affidavit of Mr. Gottstein at, 9. ABI bases this enhancement argument 
on the hourly rate of Walter Featherly, an attorney in Anchorage with Holland & Knight, who 
purportedly charged $540 per hour in 2014. ABI's memorandum and affidavit are devoid of 
any analysis as to why the billing rate of Mr. Featherly, whom Mr. Gottstein labels as a 
"contemporary," has any bearing on this case. 
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the relevant factors below. 

(1) Factors (A) and (F) 

The manner in which ABI brought and litigated this case needlessly increased its 

complexity. Many of ABI's alleged facts and arguments in this proceeding were 

patently unreasonable, and have been rejected out of hand by the Court as unfounded in 

either fact or law. Several of them are detailed briefly below. 

• ABI's claim for 10% qui tam damages, which Mr. Gottstein admitted had no 

basis in law and which was dismissed. 

• ABI repeatedly alleged that there was "pervasive corruption," which should 

move the Court to "award ABI 10% of the savings" for bringing the action.34 

These allegations were effectively dismissed, and rendered moot, by the Court's 

denial of the qui tam and punitive damages claims. 

• ABI accused 716 of threatening to disconnect his gas meter during 

construction. 35 The Court found that this accusation, even in the light most 

favorable to ABI, lacked merit.36 

• Despite his awareness of the Legislature's 2003 passage of HB 145, codified as 

AS 09.06.0IO(b)9(3), which abolished the Alaska Supreme Court's public 

interest exception to Rule 82, ABI continued to doggedly pursue a whistleblower 

award for himself. ABI goaded the press with unfounded accusations of 

34 Plaintiff's Sur-Reply at 2. 
35 Plaintiff's Opposition to Motion for Summary Judgment (Laches) at 4-5. 
36 Order re: Laches at 6, n.31. 
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"corruption" despite never properly bringing a legal claim to justify these 

unfounded accusations. 

(2) Factor (E): ABI litigated in a manner that drove up fees. 

ABI made no effort to minimize its fees: its frequent filings and insistence on 

pursuing claims and theories that admittedly had no legal basis did not represent an 

ffi . . I . 31 e 1cient or econom1ca prosecution. 

(3) Factor (G): ABI's conduct in filing and prosecuting this case was 
vexatious and in bad faith. 

Two of ABI's actions in this litigation support this factor: his intentional delay in 

filing suit in an attempt to obtain financial gain, and his conduct in discovery. 

With regard to the first action, this Court has already made relevant factual 

findings. The Court specifically found that Mr. Gottstein financially gained from the 

very project he accused of being illegal, and that these gains amounted to 

"acquiescence" in the wrongdoing. 38 The Court found that Mr. Gottstein was aware of 

the potential illegality of the contract within weeks of its announcement, and then 

unreasonably delayed seventeen months (and after construction was complete) to bring 

suit. 39 This is exactly the type of vexatious and bad faith conduct "as to the filing of the 

case" contemplated in Crittell and Garrison, cited above. This alone warrants a fee 

award of zero. 

37 This is likely because ABl's sole member is its attorney in this action, Mr. 
Gottstein-any fees ABI "paid" would thus flow directly back to its principal. 

38 Order re: Laches at 6. 

39 Id. 
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ABI's conduct in discovery provides additional support for a zero award. In 

defiance of standard professional practice and reasonable professional expectations, 

ABI has posted all discovery in this case on his website. Such pleadings include 

personal information regarding the parties and their attorneys, including an email from 

the undersigned detailing counsel's paternity leave as attached to Plaintiffs Motion to 

Compel Discovery.40 And although, this Court ordered ABI to not publish financial 

documents not referencing public governmental figures on his website absent court 

order, discovery regarding 716's finances are still readily obtainable on ABI's counsel's 

website. 

While this conduct may not be actionable under the Rules, it has caused 

significant embarrassment and inconvenience to 716 and its counsel. It is certainly 

"vexatious" under the meaning of the rule. Moreover, allowing it to pass unremarked 

will set a disturbing precedent for discovery practice in this state. 

CONCLUSION 

For the foregoing reasons, 716 respe~tfully requests that the Court decline to rule 

that ABI is the prevailing party and decline to issue a fee award in ABI's favor. If the 

Court determines a non-zero fee award is appropriate, 716 requests in the alternative 

that the award be limited to the 20% provided in Rule 82(b )(2). 

40 Ex. I to Plaintiff's Motion to Compel Discovery. 
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DATED: 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:~~r:J,rf--...K...-//~ -------~~~~~~~~~-Je~on 
Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile ~ U.S. Mail on the B day of June, 2016, on: · 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 9950 I 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 9950 I 

ASHBURN & MASON 

By:~~ 
Heidi Wyckoff 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOL. II on 1012312015 

1 a consequence of this illegal lease is that the 

2 Alaska Building was damaged. 

3 Q. So by entering the lease, therefore the 

4 building was damaged. Will you maintain that 

5 position 

6 A. Well, as a result of the lease, my -- the 

7 building, the Alaska Building, was damaged. 

8 Q. Did the execution of the lease in September 

9 of 2013 damage your building? 

10 A. You know, I answered that in my responses 

11 to your discovery requests. 

12 

13 

14 

Q. 

A. 

Q. 

Can you kindly answer again? 

What's the question? 

Do you believe the execution of the 

15 contract in September 2013 damaged your building? 

16 A. A result of the execution was that it 

17 damaged the building. The actual signing, putting 

18 the pen to the paper, did not damage my building. 

19 Q. And you still believe you're entitled to 

20 roughly a $2.1 million windfall if the court accepts 

21 your qui tam argument? 

22 A. Well, I object to the characterization as 

23 "windfall," and we'll see whether or not the courts 

24 agree with it, but I'm certainly making that claim. 

25 Q. And you previously admitted that there's no 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
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l IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE 

3 

4 ALASKA BUILDING, INC., an 
Alaska corporation, 
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716 WEST FOURTH AVENUE LLC, 
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10 
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20 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOL. II on 10/23/2015 

1 only reason you brought the lease claim was so that 

2 you could be paid for property damage? 

3 

4 

5 

A. 

Q. 

A. 

I don't think that's accurate. 

Okay. What's accurate? 

I think that I -- well, that I wouldn't 

6 have brought the illegal lease claim if I had been 

7 compensated, but I don't recall saying that that's 

8 the only reason why I brought the illegal lease 

9 claim. 

10 Q. So just to be very clear, had you been 

11 compensated $250,000 by March 31st, you never would 

12 have raised the illegality of the lease claim in a 

13 filing, in a lawsuit? 

14 A. I think that's right. In fact, I -- I 

15 gave -- sent Ms. Windt a copy of the copy of the 

16 draft complaint, that included the illegality of the 

17 lease, and pointed out that that was in th~re. So 

18 yes. 

PACIFIC RIM REP.ORTING 
907-272-4383 
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From: 
Sent: 
Ta: 
Cc: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com > 

Frtday, October 25. 2013 6:38 PM 
'Donald W. Mcdintock' 
james.b.gottsteln@gottstclnlaw.com 

Subject: RE: Revised Agreement; Biii 

H.iDon, 

lt is your client whose ridiculous time fro.me i$ dictating tho pace. l understand tho1 you couldn't make time 
yestczday or today. r will oot be sy1npathctic \Vhe11 you ask for more time on Monday. Jlealistically, J think 
with BBFM's and Eric's costs we ere looking nl $10,000. You might give Mark a heads up for that amount. 
will expect n check lbr that amount by the end of the dny Monday or will have 10 nssun1e Mark has no intention 
of covering n1y costs. 

James B. Gottstcin 
Law Otllccs of James B. Gotlstcin 

406 G Street, Suite 206 
Anchorag-., AK 99501 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ Gottsteinl..nw.Com 

From: Donald w. McOintock [maillc:dwm@anchMaw.com] 
Sent: Frtday, October 25, 2013 6:14 PM 
To: James B. Gottsteln 
Cc: Eric Fonett; Rebecca A. Wlndt; Heidi A. Wyckoff; James.b.gottsteln@gollstelnlaw.com 
Subject: Re: Revised Agreement; Bill 

Jim, 
As much as I appreciate your company I would like to keep my weekend commitments to my family. I wlll sec you 
Monday at 1030. I am happy to talk to Eric as we'll I just do not understand his role. 

Sent from my !Phone 

On Oct 25, 2013, at 5:31 PM, ''James 8. Gottstcln" <lames b eott~teln@go~einlaw.com> wtotc: 

Hi Don, 

I have two concerns. One is the integrity of tho Alaska building and the other is that l not bear 
any costs as o result of Mark's Project. J was initiaUy going to be very accommodating, but when 
Merk refused to acknowledge the impacts on my tenants whose spa.cc includes the pony wall it 
becn.n1e clear to 1ne that he had no intention of doing right by me unless forced to. 

Everything since then has reinforced that, as will your failure to bring tbe check. So, no, it is not 
a condition, but lam not sanguine. 

I would prc!er to n1eet before Monday, either tomorrow morning Of Sunday morninij. Failing 
that, let's make it 10:30 on Monday. My cell number is 538-4777. 

${.. · EXHIBIT \c 

; c '.'.l 
~ frD/"'ni.;.!:./IV _9 
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Or, you could just taJk to F.ric. I really have no time ror this. 

You should send me e memo on what you think our respective duties are with respect to the 
peny wall. I didn't find an Alaska statute or case, but I didn't look very ha.rd. 

James 8. Gottstcin 
Lnw Offices or James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

Tel: (907) 274-7686 Fnx: (907) 274-9493 
c·mnil: Jemes.B. Gott.stein@.1.~nJ..Jl~ 

From: Donald W. McOlntock Cmai!to·dwm@ancbodaw com) 
Sent: Friday, October 25, 2013 4:14 PM 
Toz 'James B. Gottsteln' 
Cc: Eric Follett: Rebecca A. Wlndt; Heidi A. Wyckoff 
Subject: RE: Revised Agreement; Biii 

Jim, 

Is a c:heck a condition for meeting, or Ciln we just talk? I am open Monday any time except 11:30 to 1:30 
and after 3:30. I would love to walk though the building and promise not to breilk anything. When we 
meet I can explain our side of what the relative obligations are regardins the party wall and why your 
reasonable cooperation will lead toe better end result for both of us. 

By the way, as a prelude to the meetlns. I think you and my cllentboth own the wall. The Issue is what 
duty each owner owes to the other co·owner. We can discuss th;:,t as well. 

I understand thDt BOFM will meet with our crew on Tuesdtiy. Maybe that meetlns will help as well. 

Don 

Donald W- McCllntock 
Ashburn & Mason, r.c. 
1 227 W. 9th Ave. Ste. 200 
Anchorage, AK 99501 
(907) 276-4331 (voice) 
(907) 277-8235 (fax) 
Y!!Y!}N_ nnchor!aw com 

This tran•mlnlon Is Intended only ror the usl! orrhe lndMduDI or entity ro which It 1:1 addressed and may c1mt4.ln 
Information that Is prtvll•ged and conndenUal. tr the reader or this messnge Is not the Intended recipient, you arc 
hereby notlOed that anv dlsclnsure. dtstrfbuUon or copying or this Information b strlctly prohlbl1ed. If you have received 
this transmls:;lon In error, please not11Y us lmmcdlalc/y by return e-mall nnd dclara this mes.sag• and de,.trov any 
printed cople.J. Thb communication Is covered by lhe Elcctronlc Communk.at1oni Privacy Act, 18 U.S.C. 2510·2'i2 I 
Your caopcr&lon Is l\ppreclated, 

From: James B. Gottsteln Cma!lto•famrs h ®lt$h:ln@ggttstg!nlaYt..a2JI1] 
sent: Friday, October 25, 2013 7:20 AM 
To: Donald W. McOlntock 
Cc: jnmes b gottc;tejn@gpttstglnlaw c;om; Er1c Follett 
Subject: Revised Agreement; Siil 

Hi Don, 
2 
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I have (hopefully) nnnched a slightly revised agreement, with rhe only two changes being that 
blocking acce69 to the parking spot will cost S!OO per day and payment of$6,344 for my time 
spent through yesterday. An invoice for the $6,344 is also (hopefully) attached. 

You should bring the check for $6,344 with you on Monday. 

J sec no reason why 1 should have t.o bear any expense because of Mark's project. At our initioJ 
meeting Mark said he hnd no budget to pay for the Alaska Building's lost rent. I view that as 
outrageous and a clear indication that Mark has no intention of treating me fairly without an 
ironclad agreement in place. 

J thought we had an understanding that Mark was not going to n1ovc forward until BBFM had 
had a chance to review the plans, 1neans and methods. 

Yesterday, I received a copy of the follo,ving e-mail: 

On 10/23/2013 4:24 PM, Sheil C. Slmasko wrote: 
HI Dennis, 

I spoke with Criterion today. Lo test update Is they met with MOA ycsterd<Jy to discuss the party 
wall and arc In agreement the party wall wlll stay. With this Information Redl, Is working on the 
design plans ond details with the wnll In place. We plan to sit down and review with you once 
the plans near completion which will be very soon. 

That the pany wall is to stay in pJacc should not have even been a topic of discussion. 

To say the timeUne for this is urucasonoblo i9 a gross understatement. I believe Mark is trying to 
accomplish afalt accomplis by getting the Old Empress Theater torn down os soon as possible 
ond tho Project going to prevent onyone from stopping it. 

Originally, 1 wasn't going to charge for my time or having to move my office. That is now off 
the table. 

I doa't have time for negotiations. l do think we need to pick the person who is going to decide 
what costs Mark refuses to pay have to be paid. I also think it would be a good idea to figure out 
a mechanisn1 for determining in what cvent(s) the $Ten million purchase obligation is triggered 
if we can. 

1 believe there js 11 well better than even chance that I can stop the project. maybe without even 
having to file a la.wsuil, if we cannot reach an ogreen1ent in short order (Monday?). You can tolk 
to Eric about the situ11tioo. He has a very good handle on it. 

James B. Gottsttin 
Law Office• of Jame• B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 

To!: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstcin@GottsteioLaw Com 
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Law Offices of James .B. Gnttstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

PfcITer Development, LLC J 
Mark E. Pfeffer 
425 G Street, Suite 210 
Anchorage, Alaska 99501 

~-

DATE WORK PERFORMED 

9/24/2013 E-mail from/to A. Slinker (.05) 
9/25/2013 E-mails from/to A. Slinker (.12) 
10/2/2013 Conference with Pfeffer & minions, 

Walk-Through (1.5) 
10/3/2013 Conference with Project personnel (1.5) 
10/412013 Call from S. Simasko, e-mails from/to S. 

Simasko (.!) 
10/5/2013 Walk-through with Simasko (1) 
101712013 Research & Review title documents (1.5) 
10/8/2013 E-mail to D. Berry (.05) 
10/10/2013 E-mail from/to D. Berry, e-mnils from/to S. 

Simosko, e-mail from U. Nolin, call with 
Alaska USA Insurance Brokers, e-mails from 
Dave DeRobcrts (. 7) 

1011112013 E-mnils to/from S. Simasko, e-mails to/from 
D. McClintock, e-mail from/to B. O'Neill, 
Criterion Gas Loads check (I) 

10/13/2013 E-mail FOIA Request to AHFC (.1), Access 
and Indemnification Agreement (3), e-mail 
to D. Berry wtd F. Braun, (.12) 

10/14/2013 E-mail from D. Berry, Memo to tenants, 
conferences with tenants, e-mails from/to D. 
McClintock, e-mail from/to S. Johansson, 
e-mail from M. Pfeffer (1.5) 

10/15/2013 E-mails from/to D. McClintock (.08) 

Page 1 

HOURS 

0.05 
0.12 

l.5 

1.5 
0.1 

l 
1.5 

0.05 
0 

l 

3.22 

l.5 

0.08 

l 

Invoice 
DATE INVOICE# 

10/25/2013 3386 

TERMS 

RATE AMOUNT 

325.00 16.25 
325.00 39.00 
.125.00 487.50 

)25.00 487.50 
325.00 32.50 

325.00 325.00 
325.00 487.50 
325.00 16.25 
325.00 0.00 

325.00 325.00 

325.00 1,046.50 

325.00 487.50 

325.00 26.00 

. 

Total 
-
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Pfeffer Development, LLC 
Mark E. Pfeffer 
425 G Street, Suite 210 
Anchorage, Alaska 9950 I 

DATE WORK PERFORMED 

10/16/2013 E-mail from/to D. McCllntock (.05) 
10/17/2013 E-mails from/lo S. Johaosson, review AS 

appraisal & lease "extension," review AS 
36.30.083~ call to E. Follett, e-mail to/from 
E. Follett, call with E. Follett (2) 

10/2112013 e-mail from D. Berry, call with D. Berry, 
e-mails to D. Berry, wallc through with D. 
Berry (1.5) 

10/2212013 E-mail from D. Berry, e-mail to D. Berry, 
call with E. Follett (may not be this day), 
conference with C. Wnldrup (May not be this 
day)(!) 

I 0/23/2013 E-mail from/to U. Herry(. I) 
1012412013 Agreement, conferences with ACS, call with 

D. Beny, call from D. Berry, e-mail !Tom D. 
Berry, conference with C. Wier, e-mail to D. 
McClintock(3.2), e-mail from/to D. 
McClintock (.05) 

. 

' I ago 2 

HOURS 

Invoice 
DATE INVOICE# 

1012512013 3386 

TERMS 

RATE AMOUNT 

0.05 325.00 16.25 
2 325.00 650.00 

1.5 325.00 487.50 

I 32'.00 325.00 

0.1 325.00 32.50 
3.25 325.00 1,056.25 

I Total $6,344.00 
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I~ ,, 
~~-·:: . .. I • 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) Case No.: 3AN- l 5-05969 Civil 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

) 
Defendants. ) 

) 

~~~~~~~~~~~~~~·) 

[PROPOSED] ORDER GRANTING THE UNOPPOSED MOTION TO EXTEND 
TWO DAY DEADLINE FOR 716 WEST FOURTH A VENUE, LLC TO FILE ITS 

OPPOSITION TO PLAINTIFF'S MOTION FOR FEES AND COSTS 

This Court, having reviewed 716 West Fourth Avenue LLC's Unopposed Motion 

to Extend Deadline for 716 West Fourth Avenue, LLC to file its Opposition to 

Plaintiffs Motion for Fees and Costs, and being duly advised in the premises, enters the 

following ORDER: 

716 West Fourth Avenue, LLC shall have until Wednesday, June 8, 2016 to file 

its Opposition. 

DATED this ti' day of~' 2016. 

{ I 0708-10 I -00340997; I) Page I of2 
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I 
CERTIFICATE OF SERVICE 

I certify that,a copy of the foreg~ng was served D electronically D messenger D 
facsimile l!jl U.S. Mail on the day of June, 2016. 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:---=-~-=>.<----=---·· -~___.._~_v_ 
Heidi Wyckoff 

I cer11:y 1/1;11 on {p J tl & a copy 
of 1110 fallowing wils frrnledl faxed/ hand-delivered 
lo. uacli of y10 f9llow·ng at their addresses or 
record~- /'i.!ilttt.'.11!-'7'-""<~-

[PROPOSED] ORDER RE UNOPPOSED MOTION TO EXTEND DEADLINE FOR 716 TO FILE OPPOSITION TO MOTION FOR FEES 
AND COSTS 

Alaska Building, Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 
Page 2 of2 
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IN THE SUPERIOR COURT FOR THE ~TA TE Ot~LASKA 
IJ~ -& \'.'~ u: ' 

THIRD JUDICIAL DISTfil(YAT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 
______________ ) 

: ... :~ __ (_\\{. \ \-:.\i·-,1__ ;_.\..L ·.'.' 

Case No.: 3AN-15-05969 CI 

AFFIDAVIT OF JEFFREY W. ROBINSON IN SUPPORT OF UNOPPOSED 
MOTION TO EXTEND DEADLINE FOR 716 WEST FOURTH A VENUE, LLC 
TO FILE OPPOSITION TO PLAINTIFF'S MOTION FOR FEES AND COSTS 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jeffrey W. Robinson, being first duly sworn upon oath, depose and state: 

I. I am an attorney with the law firm of Ashburn & Mason, P.C., counsel for 

716 West Fourth Avenue, LLC ("716") in the above-captioned case, and submit this 

affidavit in support of 716 West Fourth Avenue, LLC's Unopposed Motion to Extend 

Deadline for 716 West Fourth Avenue, LLC to file its Opposition to Plaintiffs Motion 

for Fees and Costs. I have personal knowledge of all facts described herein. 

2. I have personally received assurances from counsel for thF- Legislative 
( ' 

Affairs Agency and for Alaska Building, Inc. that they do not oppose the requested 

extension. 

{ 10708-101-00340998; I} Page I of3 
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•· 

3. This motion is not made for purposes of undue harassment or delay. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. /, 

1--16 -16 
Jeffrey W. Robinson 

SUBSCRIBED AND SWORN to before me this Co'\h day of June, 2016. 

~truQ-~r 
NOTARY PUBLIC in and for Alaska 
My Commission Expires:~ yu ('2Hl.~ 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND DEADLINE TO FILE OPPOSITION TO MOTION FOR FEES 

AND COSTS 

Alaska Building. Inc. vs. 716 West Fourth Avenue, LLC, et. al. 3AN-15-05969Civil 

Page 2 of3 
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002431



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger D 
facsimile Li}U.S. Mail on the ((, day of January, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~1 di \8l9latr 
Heidi Wyckoff 

AFFIDAVIT IN SUPPORT OF UNOPPOSED MOTION TO EXTEND DEADLINE TO FILE OPPOSITION TO MOTION FOR FEES 

AND COSTS 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, et. al. 3AN-l 5-05969Civil 

Page 3 of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA ,_ L: L.i:=i 
7.0\~JUN-o Pri . -

THIRD JUDICIAL DISTRICT AT ANCHORAG_~, _ "'. 1 \~Dlf'. i. 
:~.:_[..:•'.:\ \\\If\-

ALASKA BUILDING, INC., an Alaska ) 
corporation, ) 

) 
Plaintiff, ) 

) 
VS. ) 

) 
716 WEST FOURTH AVENUE LLC, and) 
LEGISLATIVE AFFAIRS AGENCY, ) 

Defendants. ) 

-------------~) 

-·-..... v. -·- I I)\·---}_-,, r1 FGI . rtFPi. : 1 . 

Case No.: 3AN-15-05969 CI 

UNOPPOSED MOTION TO FOR TWO DAY EXTENSION OF TIME FOR 716 
WEST FOURTH A VENUE, LLC TO FILE ITS OPPOSITION TO PLAINTIFF'S 

MOTION FOR FEES AND COSTS 

Defendant 716 West Fourth Avenue, LLC ("716"), by and through counsel 

Ashburn & Mason, P.C., hereby moves the court to extend the deadline by which it is to 

file its Opposition to Plaintiffs Motion for Fees and Costs. 716 seeks an additional two 

(2) days to submit its opposition. Counsel for the Agency and ABI do not oppose this 

request. This motion is accompanied by the attached proposed order and affidavit of 

counsel. 

DATED: 

{ 10708-101-00340995;1} 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By:_____:;_(}LlJf.!....r; ~==---=---­
leffrey W. Robinson 
~laska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served D electronically D messenger 
D facsimile ~.S. Mail on the (0 day of June, 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By: ~ ~0hWxQY-
Heidi Wyckoff 

UNOPPOSED MOTION TO EXTEND DEADLINE TO FILE OPPOSITION TO MOTION FOR FEES AND COSTS 

Alaska Building, Inc. vs. 716 West Fourth Avenue, llC, et. al. 3AN-15-05969Civil 
{10708-101-00340995;1} Page 2 of2 
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IN THE SUPERIOR COURT FOR THE STA!E'otJ.AfgM~((t 
THIRD JUDICIAL DISTRICT AT ANC~RE6 PH ~: L:~ 

ALASKA BUILDING, INC., 
Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-l 5-05969 CI 
) 

~~~~~~~~~~~~~~~ 

~u.~ 
716 WEST FOURTH A VENUE, LLC'S JOINDER IN DEFENDANT LEGISLATIVE 

AFFAIRS AGENCY'S OBJECTION TO PLAINTIFF'S MOTION FOR COSTS 

COMES NOW, Defendant 716 West Fourth Avenue, LLC ("716"), and hereby 

respectfully joins in Defendant Legislative Affair Agency's (the "Agency's) Objection 

to Plaintiffs Motion for Costs. 

DATED: 

(10708-101.00340856;1) 

ASHBURN & MASON, P.C. 
Attorneys for 716 West Fourth Avenue, LLC 

By: ----"J-'----0--.._-----­
Jeffrey W. Robinson 
Alaska Bar No. 0805038 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served 0 electronically 0 messenger 
0 facsimile ~.S. Mail on the ~day of~ 2016, on: 

James B. Gottstein 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

Kevin Cuddy 
Stoel Rives, LLP 
510 L Street, Suite 500 
Anchorage, Alaska 99501 

ASHBURN & MASON 

By:_\~__,.___-_--~~--
Heidi Wyckoff 

J"l.)'\C. 

JOINDER IN LEGISLATIVE AFFAIRS AGENCY'S OBJECTION TO PLAINTIFF'S MOTION FOR COSTS 

Alaska Building, Inc. vs. 716 Wes/ Fourlh Avenue, LLC, el. al. 3AN-l 5-05969CI 
{ 10708-IOl-00340856; I) 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• ~-; i·.~ ! ~-: ; .. 'J- t~ CJ 
-·~Or-·1•r-·-, 
l .J i ··, ... ,. ... L I•, ..) f\ ; 

1 ·•;·.u DIS n11·· - · r. "I 

2c15 (IJ'I 
' '-'U"; -5 P" I .. ,,..,=rs 

IN THE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- l 5-05969 Cl 

AFFIDAVIT OF KEVIN M. CUDDY 
(Re: LEGISLATIVE AFFAIRS AGENCY'S OPPOSITION TO PLAINTIFF 

ALASKA BUILDING, INC.'s MOTION FOR COSTS AND ATTORNEY'S FEES 
AGAINST 716 FOURTH AVENUE LLC AND LEGISLATIVE AFFAIRS 

AGENCY) 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, KEVIN M. CUDDY, being sworn on oath, say as follows: 

AFF. OF KEVIN M. CUDDY ISO OF LAA's OPP TO ABl'S MOTION FOR COSTS AND FEES 
ALASKA BUILDING'. INC fl. 716 WEST FOURTH AVENUE. LLC. et al .. Case No. 3AN-15-05969CI 
Page I of3 
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1. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

2. I am an attorney with the law firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Opposition to 

Alaska Building, Inc.'s Motion for Costs and Attorney's Fees Against 716 West Fourth 

Avenue LLC and Legislative Affairs Agency. 

3. Attached hereto as Exhibit A is a true and correct copy of excerpts from 

the deposition of James Gottstein taken October 16, 2015. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this 6th day of June, 2016. 

SUBSCRIBED AND SWORN to before me this 6th day of June 2016 in 

Anchorage, Alaska. 

AFF. OF KEVIN M. CUDDY ISO OF LAA's OPP TO ABl'S MOTION FOR COSTS AND l'EES 
A LASKA BUILDING, INC. V. 716 WEST FOURTH A VENUE, LLC, et al., Case No. 3AN- l 5-05969CI 
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CERTIFICATE OF SERVICE 

This certifies that on June 6, 2016, a true and correct copy of the foregoing was served by first class mail as follows 
on: 

James B. Gonstein, Esq. 
Law Offices of James B. Gonstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Allorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Allorneysfor Defendant 716 West Fourlh Avenue, LLC) 

AFF. OF KEVIN M. CUDDY ISO OF LAA's OPP TO ABl'S MOTION FOR COSTS AND FEES 
ALASKA BUILDING, INC. V. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
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In the Matter Of: 

ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 

JAMES GOTTSTEIN - VOLUME I 

October 16, 2015 

P ACIF.IC R..IM REPORTING 
STENOGRAPHIC COURT REPORTERS 

711 M STREET, SUITE 4 
ANCHORAGE, ALASKA 99501 

907-272-4383 
www.courtrc1>ortersoloska.com 

EXHIBIT A I Page 1 of 5 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN -VOLUME I on 10/16/2015 

1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE 

3 

4 ALASKA BUILDING, INC., an 

5 

6 

7 

Alaska corporation, 

Plaintiff, 

VB. 

CERTIFIED 
TRANSCRIPT 

716 WEST FOURTH AVENUE LLC, 
8 and LEGISLATIVE AFFAIRS 

AGENCY, 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. ______________! 
Case No. 3AN-15-05969 CI 

DEPOSITION OF JAMES B. GOTTSTEIN 

VOLUME I 

Pages 1 - 58, inclusive 

Friday, October 16, 2015 
2:00 P.M. 

Taken by Counsel for 
Defendant 716 West Fourth Avenue LLC 

at 
ASHBURN & MASON 

1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 

~---------------------------------~ 

PACIFIC RIM REPORTING 
907-272-4383 EXHIBIT A I Page 2 of 5 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOITSTEIN -VOLUME I on 10/16/2015 

• 
1 A-P-P-E-A-R-A-N-C-E-S 

2 
For Plaintiff: 

3 
James B. Gottstein 

4 LAW OFFICES OF JAMES B. GOTTSTEIN 
406 G Street, Suite 206 

5 Anchorage, Alaska 99501 
907/274-7686 

6 

7 For Defendant 716 West Fourth Avenue LLC: 

8 Jeffrey W. Robinson 
Eva Gardner 

9 ASHBURN & MASON 
1227 West 9th Avenue, Suite 200 

10 Anchorage, Alaska 99501 
907/276-4331 

11 

12 For Defendant Legislative Affairs Agency: 

13 Kevin M. Cuddy 
STOEL RIVES 

14 510 L Street, Suite 500 
Anchorage, Alaska 99501 

15 907/277-1900 

16 
Court Reporter: 

17 
Gary Brooking, RPR 

18 PACIFIC RIM REPORTING 
711 M Street, Suite 4 

19 Anchorage, Alaska 99501 

20 

21 

22 

23 

24 

25 

PACIFIC R.IM REPORTING 
907-272-4383 

Page 2 
EXHIBIT A I Page 3 of 5 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 Q. So thank you for the answer. I'm going to 

2 go back to my original question, which is: What is 

3 the basis for your claim to an entitlement of 

4 10 percent of the fees? 

5 

6 

A. 

Q. 

I just said it. 

I'm not sure that you have. You gave me a. 

7 history lesson about the public interest exceptio°" 

8 for Rule 82. Is there a statute?. 

9 A. 
\ 

No .. 

10 Q. False Claims Act? This isn't a qui tam 

11 case, right? 

12 A. Correct. 
-

13 Q . Is there any coI1U11on law that you can point, 

. 14 to to say that a savings of this type had been given 

·JS a private Jitigant?~ 

16 

:11 

:is 

19 

-

A. No. W_ell, no.t yet _anyway. So, I mean,; 
- - -

it's_ possible I'll come up with some, but I haven•t: 

found - - I haye_n' t_ .E1_een any yet .. • 

I mean, I think that the -- this is a very 

20 important public issue, and the point is, is that if 

21 this right of public -- the public citizens to sue 

22 over illegal government action is to have any, you 

23 know, reality at all, there needs to be some 

24 countervailing element for the prospect of attorneys' 

25 fees being awarded against a plaintiff if they're 

PACIFIC RIM REPORTING 
907-272-4383 

Page 43 
EXHIBIT A I Page 4 of 5 

002443



• 
ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 CERTIFICATE 

2 

• 

3 I, GARY BROOKING, Registered Professional 

4 Reporter and Notary Public in and for the State of 

5 Alaska, do hereby certify that the witness in the 

6 foregoing proceedings was duly sworn; that the 

7 proceedings were then taken before me at the time 

8 and place herein set forth; that the testimony 

9 and proceedings were reported stenographically by 

10 me and later transcribed by computer transcription; 

11 that the foregoing is a true record of the 

12 testimony and proceedings taken at that time; 

13 and that I am not a party to nor have I any 

14 interest in the outcome of the action herein 

15 contained. 

16 IN WITNESS WHEREOF, I have hereunto set 

17 my hand and affixed my seal 

18 of October, 2015. 

19 

20 

21 
GARY BROOKING, RPR 

22 My Commission Expires 6/28/2016 

23 

24 

25 GB4223 

PACIFIC RIM REPORTING 
907-272-4383 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

5.10 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• I• 

F"1LEO 
S L-".TE OF i~L;\St<A 

THIRD OISTJ\ICT 

ZCi6 JUN -6 PM 4: I~ 

CLERK TRIAL COUf\TS 
rrf: __ _ 

OC::?Ul .i CLEi;K 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 
~ 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969 CI 

~~~~~~~~~~~---'~~( 

LEGISLATIVE AFFAIRS AGENCY'S OPPOSITION TO ALASKA BUILDING, 
INC.'S MOTION FOR COSTS AND ATTORNEY'S FEES AGAINST 716 WEST 

FOURTH A VENUE LLC AND LEGISLATIVE AFFAIRS AGENCY 

Defendant Legislative Affairs Agency ("LAA") hereby opposes the motion by 

Alaska Building Inc. ("ABI") for costs and attorneys' fees against 716 West Fourth 

Avenue LLC ("716") and LAA. Recoverable attorneys' fees must be reasonable and 

LAA'S OPPOSITION TO ABI'S MOTION FOR COSTS AND ATTORNEY'S FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page I of 16 
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necessary, 1 and here an overwhelming proportion of ABI's fees were neither. ABI is not 

entitled to fees for litigation that was not "necessarily incurred,"2 which includes 

litigation narrowly and exclusively focused on 716 and claimed monetary relief, litigation 

regarding property damage, litigation related to Rep. Hawker's email request, and 

litigation related to ABl's "qui tam" claim. Not only does ABI seek fees that were not 

necessarily incurred in this litigation, but ABI also seeks enhanced fees - up to full fees -

that far exceed the partial compensation contemplated by Rule 82. ABI is plainly not 

entitled to full fees because there was no vexatious or bad faith conduct by LAA, nor is it 

entitled to enhanced fees because none of the Rule 83(b )(3) factors warrant any upward 

adjustment. 

I. ABI Is Not Entitled to Fees for Litigation That Was .Not "Necessarily 
Incurred," Which Includes Litigation Narrowly Focused on 716, Litigation 
Regarding Property Damage, Litigation Related to the Rep. Hawker's Email 
Request, and Litigation Related to ABI's Qui Tam Claim 

ABI is only entitled to fees that are reasonable and were "necessarily incurred."3 

Litigation related to the following categories was not "necessarily incurred" with regard 

to LAA. 

A. Litigation Narrowly Focused on 716 

There can be no argument that fees from litigation directed solely at 716, which in 

no way concerned LAA, was "necessarily incurred" in relation to LAA. ABI made this a 

1 Alaska R. Civ. P. 82(b)(2). 
2 Id. 
3 Id. 

LAA'S OPPOSITION TO ABl'S MOTION FOR COSTS AND ATTORNEY'S FEES 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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dramatically more expensive and contentious litigation with a wide range of motions and 

filings that were narrowly focused on 716. ABI's decision to pursue injunctive relief, 

intrusive discovery, and sanctions against 716 all added to the cost of this case and did 

nothing to advance it. Because the following filings related exclusively to 716 and ABI, 

LAA should not be assigned any unnecessarily incurred fees relating to these 716-

specific filings: 

1. Discovery requests made to parties other than LAA (principally 
716) 

11. ABI's motion for preliminary injunction and related briefing 
(Oct. 6 & Nov. 9, 2015) 

111. ABI's motion to compel 716 (Oct. 6 & Nov. 18, 2015) 
1v. ABI's response to motion for protective order (Nov. I 0, 2015) 
v. ABI's request for in camera review (Jan. 22 and Feb. 25, 2016) 

v1. ABl's motion to show cause (Feb. 22 and Feb. 29, 2016) 
v11. ABl's response to the motion for protective order (Feb. 29, 2016) 

v111. Response to petition for review (Sept. 14, 2015) 

These fees total: $35,865.76, given 110.6399 hours of work and Mr. Gottstein's rate of 

$325/hour (save one entry for 10/7/2015 billed at $150/hour). The fee entries related to 

this total are: 

Date 
7/2/2015 

7/3/2015 
7/8/2015 
7/9/2015 
7/10/2015 
9/9/2015 

Work Performed 
Opposition to Expedited Consideration, 
Opposition to 716 Discovery Stay Motion, 
Interrogatory No. 4 to Criterion, serve & file, 
Opposition to 716 Rule 56(f) Request, serve & 
file, e-mail to M. Scheer & B. Call, review KPB 
Initial Disclosures 
Review KPB Discovery 
Opposition to 716 Dismissal Motion 
Opposition to 716 Dismissal Motion 
716 Dismiss Motion Opposition, serve & file 
Review 716 discovery responses, e-mail 

LAA 'S OPPOSITION TO ABl'S MOTION FOR COSTS AND ATTORNEY'S FEES 

Hours Amount 
7.66667 $2,491.67 

1.63 $529.75 
0.5 $162.50 
1.35 $438.75 
3.95 $1,283.75 
3.25 $1,056.25 

ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page 3of16 
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Date Work Performed Hours Amount 

from/to/fr/to K. Cuddy, conference with L. 
Norene, review 716 LLC Partial Opposition to 
Criterion Dismissal, call to Blake Call, e-mail 
from/to J. Robinson 

9/12/2015 Reply re: Criterion Dismissal, e-mail from L. 0.75 $243.75 
Norene, call to L. Norene, e-mail to L. Norene 

9/23/2015 Review & file Pfeffer Dev Offer of Judgment 0.05 $16.25 
9/23/2015 Letter to J. Robinson re: 1st Production Responses 0.87 $282.75 
9/24/2015 Letter to J. Robinson re: Discovery Failures, e- 4.53 $1,4 72.25 

mail to J. Robinson, call to J. Robinson, Rule 
37(d) Certificate, motion for preliminary 
injunction, Supplement to Initial Disclosures 

9/25/2015 E-mail from/to/from J. Robinson 0.05 $16.25 
912512015 Call from E. Gardner, call to/from J. Schwamm, 0.01 $3.25 

Review Notice of Deposition 
9/28/2015 E-mail from/to L. Norene, Motion for Preliminary 1.72 $559.00 

Injunction (1.75 to 3.47) 
9/29/2015 Motion for Preliminary Injunction (1.64 to 5.76) 4.12 $1,339.00 
9/30/2015 E-mail from/to J. Robinson, prepare for meeting 2.27 $737.75 

(to .22), Discovery consultation with J. Robinson 
(1.38 to 0.4), confirmation e-mail to J. Robinson 
(0.4 to 3.43) 

10/1/2015 E-mail from/to J. Robinson re: Requests for 0.2 $65.00 
Production 

I 0/2/2015 Motion for Preliminary Injunction, Motion to 3.96667 $1,289.17 
Compel 716 LLC Production 

I 0/3/2015 Motion to Compel 0.48 $156.00 
10/4/2015 Motion to Compel (to 3.57) 3.57 $1, 160.25 
I 0/5/2015 Motion to Compel ( 1. 77 to 2. 18) 0.41 $133.25 
101612015 Motion for Preliminary Injunction 1.85 $601.25 
I 0/712015 Respond to 716 Discovery 0.53333 $80.00 
10/8/2015 Respond to 716 Discovery Requests 1.91667 $622.92 
101912015 Respond to 716 Discovery (to 1.87), Opposition 2.42 $786.50 

to 716 Law Motion (1.97 to 2.52) 
10/14/2015 Look at 716 e-mail production 0.1 $32.50 
I 0/1612015 E-mail to/from J. Robinson, opposition to Qui 4.85 $1,576.25 

Tam/Punitive[] dismissa[I] to, scan 716 
Production, JG Deposition, E-mail to J. 
Robinson/Eva Gardner 

10/17/2015 Review 716 LLC Discovery 1.5 $487.50 

LAA'S OPPOSITION TO ABI'S MOTION FOR COSTS AND ATTORNEY'S FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl 
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Date Work Performed Hours Amount 
10/18/2015 Review 716 produced e-mails, e-mail from J. 0.88 $286.00 

Robinson (0.15 to 1.03) 
1011912015 E-mail from J. Robinson, e-mail to K. Cuddy, 3.16667 $1,029.17 

Review 716 LLC Discovery, e-mails to K. Cuddy, 
e-mail from K. Cuddy, e-mail to J. Robinson, look 
at deposition transcript4 

I 012012015 Review 716 Discovery (1.38 to 1.82) 0.44 $143.00 
1012112015 Review 716 Discovery 4.61667 $1,500.42 
I 0/26/2015 Settlement mtg with J. Robinson 0.2 $65.00 
1013012015 Review 716 LLC Opposition to Motion to 0.93 $302.25 

Compel, review LLC Opposition to Preliminary 
Injunction, e-mail to H. Wyckhoff, e-mail 
to/from/to H. Wyckoff, look at Motion for 
Protective Order (to 0.93) 

111712015 Protective Order Opposition 3.5333 $1,148.33 
11/8/2015 Oooosition to Protective Order 3.1833 $1,034.58 
111912015 Preliminary Injunction Reply (0.35 to 0.65) 0.3 $97.50 
11II012015 Protective Order Opposition (0.25 to 1.17) 0.92 $299.00 
1111112015 Discovery letter & e-mail to J. Robinson, Compel 2.25 $731.25 

Reply (0.1 to 2.35) 
11112/2015 Compel 716 Reply 1.37 $445.25 
11/14/2015 Compel 716 Production Reply l.12 $364.00 
11/15/2015 Compel 716 Production Reply 4.2333 $1,375.83 
11/17/2105 Compel 716 Production Reply (0.15 to 2.28) 2.13 $692.25 
11118/2015 Compel 716 Production Reply 0.36667 $119.17 
1112612015 Review 716 Protective Order Reply 0.05 $16.25 
11/27/2015 Review Qui Tam/Punies Replies 0.55 $178.75 
121712015 Discovery letter to J. Robinson ( l.12 to l.82) 0.7 $227.50 
12/8/2015 Discovery letter to J. Robinson, e-mail to J. 1.60 $520.00 

Robinson (to 1.60) 
111312016 Review Compel 716 LLC Order (0.5 to 0.63) 0.13 $42.25 
111412016 E-mail from/to J. Robinson, call to J. Robinson, e- 0.09 $29.25 

mail to J. Robinson 
111512016 Prepare for and conference with J. Robinson, e- l.16 $377.00 

mail to J. Robinson, e-mail from/to J. Robinson 

4 The individual tasks within this time entry are not separated into hourly 
increments. 

LAA'S OPPOSITION TO ABl'S MOTION FOR COSTS AND ATTORNEY'S FEES 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC, et al .. Case No. 3AN-l 5-05969CI 
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Date Work Performed Hours Amount 
1/21/2016 AHFC Discovery, review J. Robinson e-mail and 3.74 $1,215.50 

716 Settlement proposal, e-mail to J. Robinson, 
call from/to/from J. Robinson, e-mail to J. 
Robinson, continue AHFC Discovery, e-mail to 
Maryellen Beardsley, revise draft settlement 
agreement, e-mail to J. Robinson 

1122/2016 Request for In Camera Review Package (to 0.8), 3.77 $1,225.25 
e-mail from/to J. Robinson, e-mail from/to Mary 
Ellen Beardsley, e-mail from/to J. Robinson, e-
mail from/to Mary Ellen Beardl[e]y, e-mail 
from/to J. Robinson, email from J. Robinson, 
review & revise new draft settlement agreement, 
e-mail to J. Robinson (from 0.98 to 3.95) 

1/23/2016 E-mail to J. Robinson 0.15 $48.75 
I /24/2016 E-mails from J. Robinson, e-mail to J. Robinson, 1.45 $4 71.25 

e-mail from J. Robinson, review & revise 
settlement agreement, e-mail to J. Robinson, e-
mail to M. Bahr, e-mail to J. Robinson, e-mail 
from/to M. Bahr, e-mail to J. Robinson 

1/25/2016 E-mails from J. Robinson, e-mail to J. Robinson, 0.25 $81.25 
call from M. Bahr, e-mail from M. Bahr, call from 
J. Robinson (to 0.25), e-mail to/from J. Robinson, 
e-mail from/to J. Robinson 

1126/2016 E-mail from J. Robinson, review & revise 0.45 $146.25 
settlement agreement, e-mail to J. Robinson (to 
0.43), e-mail from/to J. Robinson (0.02) 

2/1/2016 Call to J. Robinson 0.1 $32.50 
2/4/2016 Call to J. Robinson 0.08 $26.00 
2/5/2016 Review P. Vami analysis of716 LLC proposal, 0.15 $48.75 

call to J. Robinson 
2/7/2016 E-mails to J. Robinson, e-mail from J. Robinson 0.27 $87.75 
2/11/2016 E-mails from/to J. Robinson 0.15 $48.75 
2/17/2016 Review 716 LLC summary judgment opposition 0.45 $146.25 
2/24/2016 In Camera Request Review Reply (2.43 to 4.52) 2.09 $679.25 
2/25/2016 Call from/to/from J. Schwamm, e-mail to J. 1.01667 $330.42 

Schwamm, In Camera Review Request Reply, 
finalize, serve & file, prepare for L. Norene 
deposition, Show Case Reply 

2/26/2016 Opposition to 716 Protective Order Motion 2.70 $877.5 
2/27/2016 Opposition to Motion for Protective Order (2 to 0.33 $107.25 

LAA'S OPPOSITION TO ABl'S MOTION FOR COSTS AND ATTORNEY'S FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
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Date 

2/29/2016 
3/4/2016 

• 
Work Performed 
2.33) 
Opposition to Protective Motion (to I. 73) 
Review 7 I 6 LLC privilege log, letter to J. 
Robinson 

• 
Hours 

1.73 
3.33 

B. Litigation Regarding ABl's Property Damage Claim 

Amount 

$562.25 
$1,083.33 

Litigation regarding ABl's property damage claim was not "necessarily incurred" 

in relation to LAA because there is no basis for bringing any property damage claim 

against a lessee who played no role in the construction of the building. LAA did not 

cause any of the property damage at issue, and ABI was fully aware that there was no 

reasonable basis in fact or in law for contending that LAA was responsible for any such 

property damage. 

Moreover, ABI is not entitled to fees related to Claim 2 (property damage) 

because that claim was severed from this action. On August 20, 2015 this Court ruled 

that ABI's Count 2 claim for property damage was not properly part of this action and 

accordingly severed it. That claim is still proceeding in another courtroom. When a 

judge issues a final order on that claim, and if ABI is the prevailing party in that now-

separate action, then and only then can ABI pursue fees in connection with Count 2. But 

not before, and certainly not now. While "attorney fees do not have to be apportioned 

with reference to the disposition of individual issues,"5 wholly separate claims that have 

been severed into independent suits must stand on their own for calculating attorneys' 

5 Nautilus Marine Enterprises, Inc. v. Exxon Mobil Corp., 332 P.3d 554, 564 
(Alaska 2014), reh 'g denied (Nov. 3, 2014) (internal quotation marks omitted). 

LAA'S OPPOSITION TO ABl'S MOTION FOR COSTS AND ATTORNEY'S FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl 
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fees. ABI is thus not entitled to any attorneys' fees from LAA associated with the now-

severed Count 2. 

ABI never should have included LAA in its property damage claim. After the 

claim was severed by the Court, ABI functionally conceded the invalidity of the claim 

against LAA by not naming LAA as a defendant in the new lawsuit. Not only should 

LAA not have to pay for ABI's fees for anything related to the now-separate property 

damage claim, but ABI should be ordered to pay LAA's fees for this baseless claim. As 

briefed in LAA's October 15, 20I5 Motion and Memorandum in Support of Request for 

Entitlement to Attorneys' Fees and Costs and its October 29, 20I5 Reply in Support of 

Request for Entitlement to Attorneys' Fees and Costs, LAA is in fact the prevailing party 

on Count 2 and is thus entitled to its fees as requested on May 3 I, 20 I 6. Because ABI 

functionally dismissed LAA from Count 2 without any payment, LAA was the prevailing 

party as to that entirely distinct claim which should have been brought in a separate 

proceeding. ABI's fees from its response to LAA's motion for fees (October 23, 20I5) 

were thus not "necessarily incurred." 

The fees that ABI improperly seeks to charge LAA for time spent on its property 

damage claim (Count 2) total $8,220.33, as detailed in Exhibit A, page I I of Mr. 

Gottstein's Affidavit in Support of ABI's Motion for Costs and Attorney's Fees. 

C. Litigation Related to the Rep. Hawker Email Request 

ABI's motion to compel Rep. Hawker to produce emails (December I4, 20I5) was 

unnecessary because LAA voluntarily complied with ABI's initial request for the emails. 

LAA 'S OPPOSITION TO ABl'S MOTION FOR COSTS AND ATTORNEY'S FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
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ABT admitted that it filed this motion before giving LAA an opportunity to respond. 

Filings related to the Rep. Hawker email request were thus unreasonably litigious and not 

"necessarily incurred." LAA should not have to pay any fees for this unnecessary 

briefing. Mr. Gottstein logged 1.48 hours on December 14, 2015 at a rate of $325/hour 

related to this work for a fee total of $482.08. 

D. Litigation Related to ABl's Qui Tam Claim 

Fees related to ABT's qui tam6 claim, including those related to ABT's response to 

the motion to dismiss this claim (October 27, 2015), were not "necessarily incurred" 

because ABT had no reasonable basis for its qui tam claim. 7 ABI 's president, Mr. James 

Gottstein, admitted under oath that AB! had no legal support for its request for relief in 

the form of 10% of the alleged savings to the LAA for lease inva/idation,8 which this 

Court recognized in its January 13, 2016 Order Regarding ABI's Qui Tam and Punitive 

6 Though the Court found that AB1 did not in fact bring a formal qui tam action in 
its January 13, 2016 Order Regarding ABl's Qui Tam and Punitive Damages Request for 
Relief, this memorandum characterizes ABI's June 8, 2015 request for relief in the form 
of "10% of the savings to the Legislative Affairs Agency for invalidation or reformation 
of the LIO Project Lease" as a qui tam request because the motions and briefing related to 
this issue all used that term. 

7 This issue was discussed in LAA's May 31, 2016 Memorandum in Support of 
LAA's Motion for Rules 11 and 82 Fees. 

8 See Oct. 16, 2015 Deposition of James Gottstein, Exhibit A, at 43:6-9 (admitting 
that Mr. Gottstein is unaware of any statute that would authorize Plaintiffs request for 10 
percent of any savings); 43: 13-18 ("Q. Is there any common law that you can point to to 
say that a savings of this type had been given to a private litigant? A. No. Well, not yet 
anyway. So, 1 mean, it's possible I'll come up with some, but I haven't found - T haven't 
seen any yet."); see also LAA's October 21, 2015 Non-Opposition to 716's Motion for 
Ruling of Law Precluding ABI's Claims for Qui Tam Damages and November 20, 2015 
Joinder of Reply in Support of 716's Motion for Ruling of Law Precluding ABI's Claims 
for Qui Tam Damages. 
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Damages Request for Relief. As the Court stated, "there is no statutory authority" for 

that request, and "ABI does not provide any legal theory upon which this court could 

justify creating new law."9 The Court highlighted this to Mr. Gottstein at the outset of 

the case, noting during oral argument on the motion' to sever claims that ABI was asking 

the Court to "create" a new remedy for it. Despite this, ABI doubled down and included 

its qui tam request again in its amended complaint. ABI's request for relief in the form of 

I 0% of the alleged savings to the LAA for lease invalidation was not supported by 

existing law because Alaska has not enacted a version of the False Claims Act, as 

discussed in LAA's November 20, 20I5 Joinder of Reply in Support of7I6's Motion for 

Ruling of Law Precluding ABI's Claims for Qui Tam Damages. Moreover, ABI could 

not have had a reasonable argument for extending the law based on the Alaska 

Legislature's 2003 passage of HB I45, codified as AS 09.06.0IO(b)-(3), which clearly 

abolished the Alaska Supreme Court's public interest exception to Rule 82 and was 

discussed by this Court in its January I 3, 2016 order. 

Not only should LAA not have to pay for ABI's fees for its frivolous qui tam 

briefing, but ABI should be required to pay LAA's fees for responding to this baseless 

. request for relief, as detailed in LAA's May 3I, 20I6 Motion in Support of Request for 

Rules I I and 82 Fees. If Rule I I violations do not apply when an attorney admits under 

oath that he has no legal support for his claim, then Rule I I has no meaning. ABI should 

9 January I3, 20I6 Order Regarding ABI's Qui Tam and Punitive Damages 
Request for Relief, at 4. 
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be held accountable for its frivolous arguments. Mr. Gottstein logged 16. 7533 hours at a 

rate of $325 for this work, bringing fees related to ABI's qui tam claim to $5,444.83. 

The fee entries related to this total are: 

Date Work Performed Hours Amount 
10/24/2015 Opposition to 716 Qui Tam/Punies Motion 1.8333 $595.83 
10/25/20 I 5 Opposition to 716 Qui Tam and Punies Motion 5.2 $1,690.00 
10/26/20 I 5 Opposition to 716 Qui Tam/Punies Motion (.2 to 7.55 $2,453.75 

7.57) 
10/27/2015 Opposition to 716 Qui Tam/Punies Motion 2.17 $705.25 

II. ABI Is Not Entitled to Full Fees Under Rule 82(b)(3)(G) Because There Was 
No Vexatious or Bad Faith Conduct by LAA 

ABI is not entitled to full fees from LAA because there was no vexatious or bad 

faith conduct on the part of LAA. "A Rule 82(b)(3) award of full fees is manifestly 

unreasonable absent a finding of bad faith or vexatious conduct." 10 

There was no bad faith or vexatious conduct by LAA. ABl's argument in this 

regard is simply illogical. ABl first argues that an email from 716 describing 716's 

proposal for how to structure the lease extension evinces bad faith, but it is undisputed 

that this proposal was ultimately not implemented, and was in fact opposed by LAA. 

AB! next argues that another email from 716 shows bad faith when the sender merely 

expressed skepticism that the renovations could be completed for 10% less than the 

appraisal. But it is undisputed that this skepticism was unfounded based on the later 

appraisal submitted to LAA. The renovations were indeed completed for 10% less than 

10 Johnson v. Johnson, 239 P.3d 393, 400 (Alaska 2010) (internal quotation marks 
omitted). 
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the appraised value. The communications cited by ABI - none of which are actually 

from LAA or its representatives - in no way suggest that LAA or Representative Hawker 

intended to disregard any statutory requirements. ABI's suggestions to the contrary are 

wholly inaccurate and baseless. 

III. ABI Is Not Entitled To Enhanced Fees Under Rule 83(b)(3) Because The 
Remaining Factors Do Not Warrant Any Upward Adjustment 

In addition to the factor regarding vexatious or bad faith conduct discussed 

above, 11 ABI is not entitled to enhanced fees under Rule 83(b )(3) because none of the 

remaining relevant factors - including the complexity of the litigation, 12 the 

reasonableness of the attorneys' hourly rates, 13 the reasonableness of the claims and 

defenses pursued by each side, 14 the relationship between the amount of work performed 

and the significance of the matters at stake, 15 and other equitable factors 16 
- warrant any 

upward adjustment. 

A. This Case Was Not Complex 

ABI's brief requesting summary judgment was seven pages long - the argument 

section was less than two pages long. It actually started off with "The argument is 

11 Rule 82(b)(3)(G). 
12 Rule 82(b)(3)(A). 
13 Rule 82(b)(3)(C). 
14 Rule 82(b)(3)(F). 
15 Rule 82(b)(3)(H). 
16 Rule 82(b)(3)(K). 
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simple." 17 There was nothing complex about ABI's claim or its pursuit of that 

claim. Further, ABI raised no complex opposition to the defenses raised by the 

defendants. ABI simply asserts in a single paragraph that the case was complex without 

any supporting explanation. This case undoubtedly has significant local import and 

impact, but that does not in and of itself make this a complex case. 

B. ABl's Hourly Rate Was Unreasonable 

ABI asserts that its counsel's hourly rate was reasonable because it was less than 

Walter Featherly's rate. But ABI makes no effort to demonstrate that Mr. Featherly's 

rate is reasonable or consistent with what he charges on a regular basis. 

C. ABl's Property Damage and Qui Tam Claims were Unreasonable and 
Unnecessary 

As discussed above, ABI's property damage and qui tam claims were wholly 

unreasonable, as recognized by this Court's August 20, 201 S order severing ABI's 

property damage claim and its January 13, 2016 order concluding that ABI's qui tam 

claim was wholly lacking in merit or any legal support. Because these claims were not 

reasonable, they do not warrant any enhanced fees under Rule 82(b)(3)(F). 

D. LAA's Defense Was Reasonable 

It is absurd to say that LAA's defense was frivolous. This Court agreed with LAA 

on a portion of the standing defense, but disagreed that standing should be denied 

. y 
entirely. This Court also agreed with LAA that the )aches doctrine should apply to ABI's 

17 ABI Memorandum in Support of Motion for Partial Summary Judgment Re: Not 
Extension, at 5. 
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claim - and that ABI had improperly delayed bringing its claim - but nevertheless found 

that the defense did not apply because it was uncertain whether LAA would suffer 

economic harm from that delay. Finally, this Court agreed that AS 36.30.083(a) did not 

prohibit substantive modification, but determined that the statute did not expressly permit 

such modifications, either - this Court interpreted the statutory silence to mean that the 

statute did not allow such modifications. 18 Reasonable minds can differ as to whether 

this statutory silence suggests that modifications are or are not permitted as part of the 

extension of a lease. The Court ultimately disagreed with LAA's position, but that does 

not render LAA's defense frivolous as either lacking in good faith, factual or legal 

support, or otherwise. 

E. The Relationship Between the Amount of Work and the Significance of 
the Matters at Stake Is Unclear 

The relationship between the amount of work and the significance of the matters at 

stake is unclear because this litigation may potentially have a negative fiscal impact on 

the government, in contrast to BP Pipelines (Alaska) Inc. v. State, Dept. of Revenue. 19 

While ABI pats itself on the back for "sav[ing] the State of Alaska tens of millions of 

dollars," 20 ABI fails to provide any evidentiary support for this claim. As it currently 

stands, LAA will soon be forced to exit the building and leave behind $7.5 million in 

18 See Order on Motion for Summary Judgment re: Lease is Not an Extension, 
March 24, 2016, at 13. 

19 327P.3d 185, 197-98(Alaska2014). 
20 ABI's Motion for Costs and Attorney's Fees Against 716 West Fourth Avenue 

and Legislative Affairs Agency, at 8. 
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tenant improvements. It is unknown whether LAA will be able to recoup any of those 

amounts. Further, as this Court held, it is unknown whether LAA will be in a better or 

worse financial position as a result of a ruling invalidating the lease. ABI's self-

congratulation aside, the State is currently out $7 .5 million. These costs could have been 

avoided if ABI had brought this lawsuit earlier. 

F. No Other Equitable Factors Provide A Reason for Enhanced Fees 

No other equitable factors provide a reason for enhanced fees here. The fact that 

ABI faced some financial risk for bringing this case does not warrant enhanced fees. All 

litigants face financial risk when bringing litigation in Alaska. Further, ABI took the 

unusual stance of announcing in the newspaper that it was more than happy to settle the 

lawsuit for a payout as soon as the Court denied the qui tam portion of ABI's claim. 21 

Finally, ABl's use of confidential settlement communications to bolster its claim 

is outrageous and contrary to Evidence Rule 408. ABI could have relied on the offer 

itself to make its point, but instead ABI gratuitously included confidential settlement 

communications (which were expressly made pursuant to Rule 408) as part of the 

pleading. Worse still, email communication from ABI's president and counsel, Mr. 

Gottstein, makes clear that he did not view the offer of judgment as "intimidation" at all 

(as he now conveniently claims) - he confirmed his view that the offer was invalid and 

had no legal effect. 

21 See http://www.adn.com/commentary/article/jim-gottstein-why-i-am-willing­
settle-taj-mahawker-lawsuit/2016/02/08/. 
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IV. CONCLUSION 

Because the vast majority of ABI's attorneys' fees were neither reasonable nor 

"necessarily incurred" as related to LAA, LAA should not have to pay a large proportion 

of ABI's fees, as detailed herein. ABI is simply not entitled to fees for litigation that was 

not "necessarily incurred." ABI is not entitled to full fees, nor should it receive enhanced 

fees under the factors enumerated in Rule 83(b )(3 ). 

DATED: June 6, 2016 
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ALASKA BUILDING, INC., an Alaskan 
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ERRATA TO LEGISLATIVE AFFAIRS AGENCY'S MEMORANDUM IN 
SUPPORT OF MOTION FOR RULES 11 AND 82 FEES 

.. 

COMES NOW Defendant Legislative Affairs Agency (LAA), by and through its 

.. 

counsel of record, and hereby corrects its filing entitled Memorandum in Support of 

legislative Affairs Agency's Motion for Rules 11 and 82 Fees filed with this court on 

May 31, 2016 lo correct the Exhibit identified as Exhibit B to Exhibit A and lo include 

Exhibit A which was inadvertently omitted from the May 31, 2016 filing. 
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Exhibit A is attached hereto. 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE 

3 

4 ALASKA BUILDING, INC., an 

5 

6 

7 

Alaska corporation, 

Plaintiff, 

VS. 

CERTIFIED 
TRANSCRIPT 

716 WEST FOURTH AVENUE LLC, 
8 and LEGISLATIVE AFFAIRS 

AGENCY, 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. 

Case No. 3AN-15-05969 CI 

DEPOSITION OF JAMES B. GOTTSTEIN 

VOLUME I 

Pages 1 - 58, inclusive 

Friday, October 16, 2015 
2:00 P.M. 

Taken by Counsel for 
Defendant 716 West Fourth Avenue LLC 

at 
ASHBURN & MASON 

1227 West 9th Avenue, Suite 200 
Anchorage, Alaska 
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Court Reporter: 

17 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 Q. So thank you for the answer. I'm going to 

2 go back to my original question, which is: What is 

3 the basis for your claim to an entitlement of 

4 10 percent of the fees? 

5 A. I just said it. 

(§__:_-=~- -=Q~~-~- _I-, m not- s_ilrE! --~ha~~y(:,~_ hayE!. __ You-ga._,.i_~e a) 

Cf _ h.is~_o~y- les_s_o_!i_:B._bou!: the Public :i_ntE!r~st: ~xcE!p-tTOrl) 

(~ for B_u)e_ 82~ I~= there a s~Clt_il_iE!?) 

(~-=- - --~~~- ---=~~-~J 

10 Q. False Claims Act? This isn't a qui tam 

11 case, right? 

12 A. Correct. 
r:;-;;,------------ ---- -- ----------- ------------ --------------- J 
111 _ _ ____ Q. _ ~__!:_l"!ere any common_]._Ci,\q tha t_y_o_l!_C::<l!!_P_9_in t 

(1_4_-- tci--to j9-Y t!J.a_t: __ a §avj,_il9~ -C>£= ~this -type h~Ci l:>e!~ri_ gi ..,.E!Ii) 
~-- ------ -- ------ --- - ---_ ------;, 
\.l.~ ___ a_ privCi,te _J.it_igCi.!!t]J 

(:i_~ -~ - - _i. -~=N"q::----~~_tl!_,__!!_ot_yet_ a~~Ci.Y_.= ~:so~_ ~j:=~e~11J 

(j] __ it'~possible I'll come ui;>_wi_t:tisQmi,~ but_ I-haven•!) 
. ---------------------) 

(]_8 . ~--found - - I haven It seen a!ly _yet. 

19 I mean, I think that the -- this is a very 

20 important public issue, and the point is, is that if 

21 this right of public -- the public citizens to sue 

22 over illegal government action is to have any, you 

23 know, reality at all, there needs to be some 

24 countervailing element for the prospect of attorneys' 

25 fees being awarded against a plaintiff if they're 
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ALASKA BUILDING vs. 716 WEST FOURTH AVENUE LLC 
JAMES GOTTSTEIN - VOLUME I on 10/16/2015 

1 CERTIFICATE 

2 

3 I, GARY BROOKING, Registered Professional 

4 Reporter and Notary Public in and for the State of 

5 Alaska, do hereby certify that the witness in the 

6 foregoing proceedings was duly sworn; that the 

7 proceedings were then taken before me at the time 

8 and place herein set forth; that the testimony 

9 and proceedings were reported stenographically by 

10 me and later transcribed by computer transcription; 

11 that the foregoing is a true record of the 

12 testimony and proceedings taken at that time; 

13 and that I am not a party to nor have I any 

14 interest in the outcome of the action herein 

15 contained. 

16 IN WITNESS WHEREOF, I have hereunto set 

17 my hand and affixed my seal 

18 of October, 2015. 

19 

20 

21 
GARY BROOKING, RPR 

22 My Commission Expires 6/28/2016 

23 

24 

25 GB4223 
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LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- I 5-05969 CI 
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DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S OBJECTION TO 
PLAINTIFF'S MOTION FOR COSTS 

COMES NOW Defendant Legislative Affairs Agency (LAA), by and through its counsel 

of record, and in response to the Motion for Costs filed by Plaintiff Alaska Building, Inc.'s 

Motion which seeks a total of $1,815.60 for various costs, LAA hereby submits the following 

objections: 

LAA's OBJECTION TO PLAINTIFF'S MOTION FOR COSTS 
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Westlaw ($1,300.00): Charges for computerized research·are allowed per Rule 79(f)(l I); 

however, Plaintiffs counsel is merely "estimating" his costs based on his estimate that he 

used "well over" half of his Westlaw usage during the time he worked on the case, 1 and 

indicating his monthly charge for his Westlaw account is $222.65. No back-up 

documentation was provided to even substantiate his $222.65 per month Westlaw charge. 

Therefore, LAA objects to this cost as an estimation and not properly supported. 

Copies and Postage ($I 00.00): By his own admission Plaintiffs counsel states that 

"some years ago I quit keeping track of copies and postage.2
" Postage costs are 

allowable only when process is served by certified mail.3 In-house copies are allowed at 

$.I 5 per page.4 Plaintiffs counsel has not differentiated between copies and postage and 

is estimating. Therefore, LAA objects to these costs as an estimation, not permitted 

under Rule 79 and not properly supported. 

Out of Pocket Costs: 

Plaintiff identifies Costs of $240.00: Of that amount, there are two notary costs 

for $10.00 each.5 LAA objects to these costs as not allowable under Rule 79. 

Plaintiff identifies a charge of $69.00 for the cost of the purchase of a license for a 

computer program, i.e., Outlook PST File Viewer Pro - Single Use License6
• LAA 

objects to this costs as not permitted under Rule 79. 

1 See, Affidavit of James Gottstein, 'tl8. 
2 See, Affidavit of James Gottstein, 'tl7. 
3 Rule 79(2). 
4 Rule 79(12). 
5 Exhibit B, pages 13 and 15. 
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Plaintiff identifies two additional notary charges totaling $25.00. 
7 

LAA objects to 

these costs as not allowable under Rule 79. 

LAA does not object to the $150.00 filing fee or the $151.60 cost relating to the 

copies of the October 16, 2015 deposition of James Gottstein. 

DATED: June 2, 2016 STOEL RIVES LLP 

By:~~~ 
KEVIN CUDDY 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE 

This certifies that on June 2, 2016, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaint if)) 

{_ 

( ... continued) 
6 Exhibit B, page 12. 
7 Exhibit C, page 8 and 9. 

Jeffrey W. Robinson 
Eva R. Gardner 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(A llorneys for Defendant 716 Wes/ Fourth 
Avenue, LLC) 

LAA's OBJECTION TO PLAINTIFF'S MOTION FOR COSTS 
ALASKA BUILDING. INC v. 716 WEST FOURTH AVENUE. LLC. et al.. Case No. 3AN-15-05969CI 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969 CI 

MEMORANDUM IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S 
MOTION FOR RULES 11 AND 82 FEES 

Defendant Legislative Affairs Agency (LAA) seeks to recover attorneys' fees for 

its defense of Plaintiff Alaska Building, Inc.'s (ABI) qui tam request for relief and Count 

1 Though the Court found that ABI did not in fact bring a formal qui tam action in 
its January 13, 2016 Order Regarding ABI's Qui Tam and Punitive Damages Request for 
Relief, this memorandum characterizes AB I's June 8, 2015 request for relief in the form 

(continued ... ) 

MEMORANDUM IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 
ATTORNEYS' FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-l 5-05969CI 
Page I of 5 
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2 (property damage claim) of Plaintiffs June 8, 2015 Amended Complaint under Rules 

11 and 82. 

LAA requests Rule 82 fees related to Count 2 (property damage) since LAA was 

the prevailing party on that claim under the Court's August 20, 2015 order granting 

LAA's motion to sever the property damage claim and ordering that the claim must 

proceed, if at all, in a new lawsuit. LAA briefed why it is the prevailing party as to that 

ruling in its October 15, 2015 Motion and Memorandum in Support of Request for 

Entitlement to Attorneys' Fees and Costs and its October 29, 2015 Reply in Support of 

Request for Entitlement to Attorneys' Fees and Costs. LAA hereby references and 

incorporates that briefing here. 

Though Rule 82(b)(2) provides for 20% ofa prevailing party's fees, LAA requests 

a full fee award under Rule 11 2 for the qui tam and property damage issues because LAA 

had no good faith basis for bringing its claims. ABI's president, Mr. James Gottstein, 

admitted under oath that ABI had no legal support for its request for relief in the form of 

( ... continued) 
of" I 0% of the savings to the Legislative Affairs Agency for invalidation or reformation 
of the LIO Project Lease" as a qui tam request because the motions and briefing related to 
this issue all used that term. 

2 Alaska Civil Rule 95 states that a court "may withhold or assess costs or 
attorney's fees" for "any infraction of these rules," including Civil Rule 11; see also 
Enders v. Parker, 125 P.3d 1027, 1037 n.37 (Alaska 2005). 

MEMORANDUM IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 
ATTORNEYS' FEES 
ALASKA BUILDING. INC. v. 716 WEST FOURTl/ AVENUE. LLC. et al .. Case No. 3AN-I 5-05969CI 
Page 2 of 5 
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10% of the alleged savings to the LAA for lease invalidation,3 and there was and is 

similarly no good faith basis for bringing any property damage claim against a lessee who 

played no role in the construction of the building. LAA did not cause any of the property 

damage at issue, and ABI was fully aware that there was no good faith basis in fact or in 

law for contending that LAA was responsible for any such property damage. 

Under Rule 11 (b )(2), claims, defenses, and other legal contentions must be 

"warranted by existing law." Pleadings must also not "needlessly increase the cost of 

litigation" under Rule l l(b)(I). ABI brazenly violated Rule 11 by admitting that there 

was no statutory support for its request for relief in the form of I 0% of the alleged 

savings to the LAA for lease invalidation, which this Court recognized in its January 13, 

2016 Order Regarding ABI's Qui Tam and Punitive Damages Request for Relief. As the 

Court stated, "there is no statutory authority" for that request, and "ABI does not provide 

any legal theory upon which this court could justify creating new law."4 

As the Alaska Supreme Court held in Keen v. Ruddy, Rule 11 sanctions are 

3 See Oct. 16, 2015 Deposition of James Gottstein, Exhibit B, at 43:6-9 (admitting 
that Mr. Gottstein is unaware of any statute that would authorize Plaintiffs request for I 0 
percent of any savings); 43: 13-18 ("Q. Is there any common law that you can point to to 
say that a savings of this type had been given to a private litigant? A. No. Well, not yet 
anyway. So, I mean, it's possible I'll come up with some, but I haven't found - I haven't 
seen any yet."); see also LAA's October 21, 2015 Non-Opposition to 716's Motion for 
Ruling of Law Precluding ABI's Claims for Qui Tam Damages and November 20, 2015 
Joinder of Reply in Support of 7 I 6's Motion for Ruling of Law Precluding AB I's Claims 
for Qui Tam Damages. 

4 January 13, 2016 Order Regarding A Bi's Qui Tam and Punitive Damages 
Request for Relief, at 4. 

MEMORANDUM IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 
ATTORNEYS' FEES 
ALASKA BUILDING. INC v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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appropriate when a court "finds that a pleading signed by [an attorney] is not well 

grounded in fact, is not warranted by existing law or a reasonable argument for its 

extension, or is interposed for an improper purpose."5 It is clear that ABJ's request for 

relief in the form of I 0% of the alleged savings to the LAA for lease invalidation was not 

supported by existing law because Alaska has not enacted a version of the False Claims 

Act, as discussed in LAA's November 20, 2015 Joinder of Reply in Support of 716's 

Motion for Ruling of Law Precluding AB I's Claims for Qui Tam Damages. Moreover, 

ABI could not have had a good faith argument for extending the law based on the Alaska 

Legislature's 2003 passage of 1-18 145, codified as AS 09.06.0IO(b)-(3), which clearly 

abolished the Alaska Supreme Court's public interest exception to Rule 82 and was 

discussed by this Court in its January I 3, 2016 order. 

Rule I I no longer strictly requires willful conduct or subjective bad faith to 

impose sanctions.6 Rather, the determining factor is whether there was a reasonable basis 

for the attorney's signature.7 Rule I 1 sanctions arc warranted here because ABI and its 

representative Mr. James Gottstein could not have had a reasonable belief that the 

5 784 P.2d 653, 658 (Alaska 1989); see also Stale Employees Assoc. v. Pub. Emp. 
Assoc., 813 P.2d 669, 671 (Alaska 1991) (holding that a court can impose sanctions when 
it finds that the pleadings were not warranted by existing law or a reasonable argument 
for their extension, modification, or reversal). 

6 See Alaska Fed. Savings & loan Assoc. of.Juneau v. Bernhardt, 794 P.2d 579 
(Alaska I 990). 

7 See id. 

MEMORANDUM IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 
ATTORNEYS' FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN-15-05969CI 
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pleadings were supported by existing law or that there was a good faith argument for 

extending the law. 

REQUEST 

The hourly attorney and paralegal fees claimed are reasonable, were actually 

incurred, and are supported by the Affidavit of Kevin M. Cuddy filed concurrently 

herewith. The invoices attached to the Affidavit of Kevin M. Cuddy as Exhibit A include 

comprehensive time records for all of the attorney fees charged by the firms for which 

LAA is seeking an award. These legal fees and costs were specifically and necessarily 

incurred in connection with LAA's defense of A Bi's qui tam request for relief and Count 

2 of its Amended Complaint. 

LAA seeks an award of attorneys' fees of at least 20% of $11,089.00. This 

request is based on prevailing fees for rates in Anchorage, Alaska, as described in the 

accompanying Kevin M. Cuddy Affidavit. 

DATED: May 31, 2016 STOEL RIVES LLP 

By~p .fuv KEV UDO 
(Al:s:a::#0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

MEMORANDUM IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 
ATTORNEYS' FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE. LLC, et al .. Case No. 3AN-15-05969CI 
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CERTIFICATE OF SERVICE 

This certifies that on May 3 I, 2016, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintiff) 

De6Sy-A-t1€0: Litigation Practice Assistant 
86689447.1 0081622-00003 

Jeffrey W. Robinson 
Eva R. Gardner 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Allorneys for Defendant 716 West Fourth 
Avenue, LLC) 

MEMORANDUM IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 
ATTORNEYS' FEES 
ALASKA BUILDING. INC v. 716 WEST FOURTH AVENUE, LLC, er al .. Case No. 3AN-I 5-05969Cl 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

~ ~ ALASKA BUILDING, INC., an Alaskan 
~~ < "' corporation, 

Plaintiff, 

v. 

· 716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969 CI 

DEFENDANT LEGISLATIVE AFFAIRS AGENCY'S NOTICE OF FILING 
UNSIGNED COPY OF THE AFFIDAVIT OF KEVIN M. CUDDY 

Defendant Legislative Affairs Agency hereby notifies this Court of filing an unsigned 

copy of the Affidavit of Kevin M. Cuddy submitted in support of Defendant Legislative Affairs 

Agency's Motion for Rule 82 Attorneys' Fees. The original signed affidavit will be filed with 

the Court promptly upon Mr. Cuddy's return to the State of Alaska. 

LEGISLATIVE AFFAIRS AGENCY'S NOTICE OF FILING UNSIGNED COPY OF AFFIDAVIT (CUDDY) 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-l 5-05969CI 
Page I of2 
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DATED: May 31, 2016 

• 
STOEL RIVES LLP 

By:~<"7""'-'----+--+--'...+------
-foV K ~ 

(A Bar#0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE 

This certifies that on May 31, 2016, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintiff) 

y Allen, Litigation Practice Assistant 
86704144.1 0081622-00003 

Jeffrey W. Robinson 
Eva R. Gardner 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

LEGISLATIVE AFFAIRS AGENCY'S NOTICE OF FILING UNSIGNED COPY OF AFFIDAVIT (CUDDY) 
ALASKA BUILDING, INC v. 716 WEST FOURT/1 AVENUE. LLC. el al., Case No. 3AN- I 5-05969CI 
Page 2 of2 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN TI-IE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969 CI 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS 
AGENCY'S MOTION FOR RULE 82 ATTORNEY'S FEES 

ST A TE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, KEVIN M. CUDDY, being sworn on oath, say as follows: 

1. I am over the age of eighteen and have personal knowledge of the 

statements contained in this declaration. 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING, INC. v. 716 WEST r-OURTH AVENUE. LLC. el al., Case No. 3AN-15-05969CI 
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2. I am an attorney with the law firm of Stoel Rives, LLP, counsel for 

Defendant Legislative Affairs Agency ("Agency") in the above-captioned litigation and 

submit this affidavit in support of Defendant Legislative Affairs Agency's Motion for 

Ruic 82 Attorneys' Fees. 

3. I have been admitted to practice law in Alaska for more than 8 years, all in 

private practice. I have served as lead counsel in numerous complex litigation matters 

before this court and other Alaska courts. 

3. Stoel typically bills its clients on a monthly basis, preparing comprehensive 

time records describing all tasks performed by attorneys and paralegals, and the time 

spent on each. In this matter, such monthly invoices were prepared and sent to LAA. 

5. I reviewed the monthly invoices each month to ensure that the tasks and 

time reflected on them were described accurately and were necessary and reasonable. 

6. I have had overall leadership responsibility for this litigation for Stoel. 

7. In preparation for this filing, I have reviewed Stocl's invoices and identified 

those containing attorney's fees incurred in defense of Plaintiff Alaska Building, lnc.'s 

(AB!) qui tam request for relief and Count 2 (property damage claim) of Plaintiffs June 

8, 2015 Amended Complaint under Rules 11 and 82. 

8. Attached as Exhibit A is a true and correct compilation of attorney and 

paralegal time worked in this matter by Stoel for the first eight months of this litigation. 

Exhibit A includes comprehensive time records for all of the attorney and paralegal fees 

charged by Stoel for which LAA is seeking an award from ABI as described in our 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 82 ATTORNEYS' FEES 
ALASKA BUil/JiNG. INC v. 716 WEST FOURTH AVENUE, LLC. et al .. Case No. 3AN-15-05969CI 
Page 2 of 5 
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briefing. Attorney-client privileged information and unrelated information has been 

redacted from the invoices. Unredacted copies of the actual invoices are available if 

requested by the Court, or to the extent necessary to address any opposition to LAA's 

request for fees and costs, LAA will file a copy of the unredacted invoices under seal for 

the Court's eyes only. 

10. In addition to the invoices marked as Exhibit A, Stoel will bill LAA for 

work on this matter for which a printed invoice has not yet been generated. 

11. These legal fees were specifically and necessarily incurred for the reasons 

described in detail in the "Facts" section of the accompanying memorandum in support of 

the fees motions. 

12. Based on my knowledge of the Alaska legal market, the billing rates for 

which LAA seeks its recovery are consistent with rates charged by other legal 

professionals similarly situated in this market, and are appropriate given the nature and 

complexity of the work performed. 

13. I declare under penalty of perjury that the foregoing is true and correct. 

DA TED this 31st day of May, 2016. 

KEVIN M. CUDDY 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, el al., Case No. 3AN-15-05969CI 
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SUBSCRIBED AND SWORN to before me this 31st day of May 2016 in 

Anchorage, Alaska. 

Notary in and for the State of Alaska 
My Commission expires: 

CERTIFICATE OF SERVICE 

This certifies that on May 31, 2016, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

•<>h""'""-Kne , Litigation Practice Assistant 
86689197.1 0081622-00003 

Jeffrey W. Robinson 
Eva R. Gardner 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

AFFIDAVIT OF KEVIN M. CUDDY IN SUPPORT OF LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC. et al., Case No. 3AN-l 5-05969CI 
Page 4 of 5 
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STOEL 

~R,~.~ 
AlTORNEYS AT LA\V 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
ST ATE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 99801 

LEGISLATIVE AFFAIRS AGENCY 

• 510 L STREET, SUITE 500 

ANCHORAGE, AK 995m-1959 

Tdtplicmt(907) 277-1900 

Fax(907) 277-1920 

For Billing lnquiries 1-800-305-8453 

Or Email Billing@stoel.com 

INVOICE DATE 

INVOICE NUMBER 

06/23/15 

3832342 
JET 

Employer's ldcn1ificalion No. 93-0408771 

0081622 
00003 LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING INC. 

STATEMENT OF SERVICES. DISBURSEMENTS, AND OTHER CHARGES THROUGH 05/31/15 

Balance From Previous Statement 

Payment(s) Received 

Current Activity: 

Fees for Professional Services 
(see attached for detai I) 

Disbursements and Other Charges 

TOT AL CURRENT AMOUNT DUE 

Total Outstanding Balance as of06/23/15 

'i'Ufi' 
1;ffffUi! 

!;'''' 
'i'ilf@ii 

Statements are due within 30 days after the invoice date printed on the statement. A monthly late fee equal to 8 percent per annum, 

commencing on the due date, will be charged on all amounls not paid within 60 days after the invoice date. 

Remit to: Stoel Rives LLP, 900 SW Fifth Ave., Suite 2600, Portland, OR 97204 
EXHIBIT A I Page 1 of 20 

3AN-15-05969CI 
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• STOEL 

~~.~ 
AT10RN[Y5 AT LAW 

• 510 I. STREET, SUITE 500 

ANCllORAGf., AK 99501-1959 

1flepl1011e(907) m-1900 

Fa.t(907) 277-1920 

For Billing lnquiri~s l..S00-3QS..8453 

Or Email Billing@sloel.com 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

06/23/15 

3832342 
JET 

Employer's ldcn1ifica1ion No. 93-0408771 

DATE 

• • 05/08/15 

';fl!f' 
05/13/15 
05/14/15 

05/15/15 

05115/15 

• ---

CURRENT SERVICES THROUGH 05/31/15 

Revise motion to dismiss; research re same 
Review and revise motion to dismiss; send updated draft to Kevin 
Cuddy 
Review and revise edits to draft motion to dismiss; revise and add 
analysis to discuss why Plaintiff is not an appropriate plaintiff and lacks 
standing 
Draft, research, and revise motion to dismiss; emai 1 with client re same 

05/27/15 Call with client re filing; revise proposed order re dismissal; review 
filings; arrange for filing and service of motion to dismiss and motion to 
stay of discovery; call with Jeff Robinson re same 

05/27/15 Review and analyze documents filed in case today 

Total 

ATTY 

RLD -KMC 
RLD 

RLD 

KMC 

• --
KMC 

RLD 

HOURS 

.I 
I 

3.0 • 2.1 
1.3 

1.4 

1.8 

I 
• 
• • 
2.1 

.1 

• 
EXHIBIT A I Page 2 of 20 

3AN-15-05969CI 
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• STOEL 

~R,~.~ 
~TTORN[YS /\T LA\\.' 

• 510 L 5TR EET, SUITE 500 

ANCHORAGE, AK 99501-1959 

Ttltpl1011t('J07) 277~1900 

· Fa>(907) 277-1920 

For Billing Inquiries 1-800-305-8453 

Or Email Billing@stoel.com 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 06/23/15 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 3832342 
JET 

TOTAL CURRENT SERVICES 

TIME RECAP 
KEVIN M. CUDDY (KMC) 
RACHELL. DUNNINGTON (RLD) 

TIMEKEEPER TOTALS 

2 

Employer's Identification No. 93-0408771 

HOURS 

I ' 

• 
RATE 

360 
255 

$8,797.50 

VALUE 

• • 

1fil!f 1 

EXHIBIT A I Page 3 of 20 
3AN-15-05969CI 
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STOEL 

~R,~,~ 
ATTORNCVS AT LA\\' 

• 510 L5TREET, surrE 500 

ANOIORAGE, AK 99501-1959 

Ttltpl1011t(907) In·1900 

Fai(907) 277-1920 

For Billing Inquiries 1~00-~53 

Or Email Billing@stoel.com 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 06/23/15 

00003 

DATE 
05/06/15 
05/18/15 
05/27/15 
05/05/15 
05/08/15 
05/14/15 
05/21/15 
05/22/15 
05/22/15 

LEGISLATIVE AFFAIRS AGENCY V_ ALASKA BUILDING 
INC. INVOICE NUMBER 3832342 

JET 

Employer's ldcn1ification No. 93-0408771 

CURRENT DISBURSEMENTS AND OTHER CHARGES THROUGH 05/31/15 

ITEM 
Document Reproduction 
Document Reproduction 
Document Reproduction 
Computerized Research - Westlaw 
Computerized Research - Westlaw~lllll 
Computerized Research - Westlawl!j[ll!IM! 
Computerized Research - Westlawl!j[ll!IM! 
Computerized Research - Westlaw~I! 
Computerized Research - Westlaw11 

TOTAL CURRENT CHARGES 

3 

AMOUNT 
. 3.60 

9.72 
27.72 
27.72 
93.52 
13.86 
20.79 
86.59 
13.86 

$297.38 

EXHIBIT A I Page 4 of 20 
3AN-15-05969CI 
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• 
STOEL 

~R,~.~ 
AllOR!\:l.l"S AT IA\\' 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

• !'ID 1.STHl:l~J', SUITE 500 

ANCllOKAl;i~ AK W~JJ-Jfl;tCJ 

li·l.-1./1m11'1"°1) XT7-l'HXI 

/"11\('Krl, 277-1 1120 

F .. r llillinr, lnquiri•~ l-Sf)l}..JOS-S-15'.\ 

Or Emdil Billin1.,o€''-t"'·l.1·um 

INVOICE DATE 

INVOICE NUMBER 

07/28/15 

3838247 
JET 

1:mplo~cr', IJl'ntilicalion ~o. 9.l.()-IOSii I 

STATEMENT OF SERVICES, DISBURSEMENTS. AND OTHER CHARGES THROUGH 06/JO/IS 

Balance From Previous S1:ucmcn1 

Paymcnl(s) Received 

Current Activity: 

Fees for Professional Services 
(sec attached for dc1ail) 

Disbursements and Other Charges 

TOTAL CURRENT AMOUNT DUE 

To1al Outsranding Balance as of07/28/15 

'®EA®' 
'®Et!®' 

'GM!®' 

Sto1lt>nl1~nl~ .ir1· du1~ \\'ithin ~O d.1y~ dflt·r lht> invoin! d.th~ rrinh"-1 nrl th1! :-;1.11t~1n1~nl. A rnnnthly l.1h~ f,~. 1-..1,i.il lo X 1x!n:1•nt p1!r annun1, 

\·on1nwnl'in1~ on tlw du,~ ,tdlt>, will l't• ,·hdrg,~d on all ;.1mounts not f'<1id within 60 days ;,ifll•r lhl• in\·okl~ d;1lc>. 

Remit to: Sto1~I Rives LLP, 91Xl SW Fifth Aw., Suill~ 261lll, Portland, OR 97204 
EXHIBIT A I Page 5 of 20 

3AN-15-05969CI 
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• STOEL 
~R,~,? 

ATIORSl.\'S Al It\\\' 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 9980 I 

0081622 LEGISLATIVE AFFAIRS AGENCY 

MATTER NUMBER/NAME .. Redacted 
OOIMl2 l.EGISl.ATIVE AFFAIRS AGENCY 
OOOOJ l.EGISl.ATl\IE AFFAIRS AGENCY V. ALASKA 

BlJILDING IN 

TOTALS 

Bn lance Per 
Previous 

Statcmen1 

.I 
9094.88 

lmzim!m!I 

• 5IO l.S'l'Rl:Er, SUITE SOO 

ANCllOK,\CI~ ,\K "N501-J'f:;.'f 

li-11"/~"'"""llJ07) 277-1 Qfll 

r1111m12n.11,120 

Fur llillinf~ ln~uiri•":'I 1 ... ~)0 .. '.\03-."-'5'.l 

Or Em.11il Billinr,€">ll"""l.t'l•m 

INVOICE DATE 07/28/15 

INVOICE NUMBER 3838247 
JET 

Employer\ h.li.:mifo:;uiun :-\o. 9.l-0Jllt071 

Current Current Current 
Pnymcnis Services Charges Totals 

.I II I II 
9094.88 12990.00 661.40 J:\651.40 

liii:Erilil liii!EBBH iiiiliil li?llmmil 

EXHIBIT A I Page 6 of 20 
3AN-15-05969CI 
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• STOEL 

qt-~~.? 
ATIORSl.\"S Al IA\\' 

• ~10 l.STR1;1;·1·. SUl'l'I~ ~ 

/\NCllOKA<a~ /\K W501-195'1 

'frl.-11/w111·t~m-11KJ:) 

r.nl'IO'll 277-1'120 

Fur Hillin!~ lnl.(uiri·~ 1-.."illJ..'.\OS...~5;\ 

Or Emoil J\illing6'..,h."'•l.,·om 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

07/28/I 5 

3838247 

JET 

l~mplu~c.-r·, hJrntitiC';llion No. 9.>-~0S771 

DATE CURRENT SERVICES THROUGH 06/30/15 ATTY HOURS 

-06/09/ 15 

-
Revise motion to slay proceedings and send 10 Kevin Cuddy: review and 
analyze plai111itrs opposition to our motion to stay discovery: stratcgizc 
with Kevin Cuddy re research project 

.. ---- -~---·-·-------- -----------~---,-.-,- -----

' ' 

-
--
---RLD 

• --
._.... II 

-
4 

-
EXHIBIT A I Page 7 of 20 

3AN-15-05969CI 

• 
I 
I 

I 
I • 
I 
.6 

• 
• • 
I 

• 
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• • STOEL 

~~,? 
n1 ros;.~1.Ys "' 11t.w 

5IO l.STRl:lff, SUITE 5llO 

ANCJIOKAGI~ AK W5UJ-J.:,:;Cf 

1-.-v1 o1~·u1·1IJU7) m-1inl 

r.11(907) 211-11,1120 

F11r Hillin!~ ln~uiri•":'4 l.S:Jll-'.\0~5'.\ 

Or Email Hillin&'J~lod .• ·om 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

DATE CURRENT SERVICES THROUGH 06/30/15 

1;BUIMH 

Redacted 
06/16/ I 5 Draft reply in support of motion to dismiss: research re lessee/tenant 

liabili1y: research re Civil Ruic 21 

'®*®' Redacted 

06/17/ 15 Draft reply in support of motion to dismiss: research re liability of 
lessees; research re construction law; research re vicarious liability 
Redacted 

-
Total 

5 

ATTY 

ill 
Ill 

RLD 

Ill 
RLD 

-• 

07/28/15 

3838247 
JET 

HOURS 

iii 

• 
1.9 

6.8 

' I • I 

• • 

EXHIBIT A I Page 8 of 20 
3AN-15-05969CI 
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• STOEL 
~R,~,~ 

/\I TOR!'l:l.\"S /\1 IA\\' 

0081622 LEGISLATIVE AFFAIRS AGENCY 

00003 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. 

TOTAL CURRENT SERVICES 

Ii 

• ~10 l.S'l'Hl:Er. SUl'J'I: 500 

AN<:Jll>KAta;,, AK W501·1~Cf 

r1-k11/11.m.·1IJIJ7) m.1Q(f1 

/~nf'J07) 2n-1'120 

Fur llillinr, ln"luiri1".'I J-Sl);l-'.\03-S-15'.\ 

Or Em.ti! Hillint~~k.,,·l.l·om 

INVOICE DATE 

INVOICE NUMBER 

07/28/15 

3838247 
JET 

Enipl11~·cr', h.k111ilica1iun ~ti. 9J.fl.IOS771 

EXHIBIT A I Page 9 of 20 
3AN-15-05969CI 
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• STOEL 
~R,~,~ 

AITORNl.l"~ Al IA\\' 

• 5IO 1.STKl:lff, SUITE~ 

AN<:Jll>RAGE. AK W50J-1115'f 

'frkl'lt1111.·1':NJ7) m-1'0> 

r.n(~ 277-1'120 

For llillin1~ ln"luiri•"." 1.si:u.:\OS-8-l):l 

Or Email Billinr,6'"1lc-.•l.~·vm 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 07 /28/l 5 

00003 

DATE 
06/03/15 
06/09/15 
06/10/15 
06/12/15 
06/15/15 
06/ 15/15 
06/18/15 
06/19/15 
06/29/15 
06/06/15 
06/1 I/ 15 
06/16/15 
06/17115 
06/17/15 
06/25/15 

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3838247 

JIT 

l~mplt1ycr· .. h.Jl"ntifica1ion Z\11. 9.~.o.JOS77 I 

CURRENT DISBURSEMENTS ANO OTHER CHARGES THROUGH 06/30/IS 

ITEM 
Document Reproduction 
Document Reproduction 
Document Reproduc1ion 
Document Reproduction 
Document Reproduction 
Document Reproduction 
Document Reproduction 
Document Reproduction 
Document Reproduction 
Computerized Research - Wcstlaw • • •. 
Computerized Research - Wcstlaw • • 
Computerized Research - Wcstlaw . . . 
Computerized Research - Wcstlaw • •I• 

Computerized Research - Wcstlaw • •I• 

Computerized Research - Wcstlaw • •I• 

TOTAL CURRENT CHARGES 

7 

I 

AMOUNT 
1.44 

89.36 
.12 

I I .00 
33.48 

3.60 
8.64 
9.60 

46.()8 
27.72 
34.65 
62.37 

238.07 
54.04 
41.23 

$661.40 

EXHIBIT A I Page 10 of 20 
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• STOEL 
q;R,~,? 

t\ITOR.":[\'S AT l~\\\' 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

• 510 I. STKEE'I', SUITE 500 

ANCllUKACI;. AK 419501-195~ 

Tl'l17•11lm1•(907) 277-l'JOO 

fm(907) 277-11J20 

Fur Billin1~ lnquiri1>s 1-800-'.\05-8-i53 

()r Em11il llillin1;€~locl.l'.om 

INVOICE DATE 

INVOICE NUMBER 

09/25/15 

3850093 
JET 

Employl·r·, ldl!'n1ificati11n No, 9.l-0-1087i I 

STATEMENT OF SERVICES, DISBURSEMENTS, AND OTHER CHARGES THROUGH 011/3111~ 

Balance From Previous Statcmcm 

Paymcnt(s) Received 

Current Activity: 

Fees for Professional Services 
(sec anachcd for detail) 

Disbursements and Other Charges 

TOT AL CURRENT AMOUNT DUE 

Total Outstanding Balance as of09/25/15 

'®€A®' 

'®EA®' 

St;.11t•nu~n1s ;,1n• dut~ ,,·ithin 30 lh1ys ilflt•r lht• invoin~ dilh~ prinh>tl 1111 the st;.1h~n1enl. A n1onthly );1le fr~e , ... JUill to 8 l""-!rt-1•nt pt•r annum, 

romnlt.~nrin1~ on the dut• dale, will be rhilrgeJ on ;,111 an1ounls nol pdid within 60 d'1ys itftt>r lhe invoil:L' dilh~. 

Remit to: Stoel Rives LLP, 9lXJ SW Fifth Ave., Suite 2600, Portland, OR 97204 

EXHIBIT A I Page 11 of 20 
3AN·15·05969CI 
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• STOEL 
q.R,~,? 

AJTORX[l"S AT l1\\\' 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STA TE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

MATTER NUMBER/NAME 

II 
OOOOJ LEGISLATIVE AFFAIRS AGENCY V. ALASKA 

BUILDING IN 

TOTALS 

• 510 l.STREEr, SUITf. 500 

ANCllORAGI~ AK 99501-195Y 

"frl1·1il1tm1·1'J07) m-1900 

f1n(90'7) zn-t'IZO 

Fur Billint~ ln4uiri1'S J-SCJ0..305-.S453 

Or Emdil Billin1;€!1loel.l'.om 

INVOICE DATE 

INVOICE NUMBER 

09/25/15 

3850093 
JET 

Employer'" ldcn1ilica1ion No. 9J.£>.i0877 I 

Balance Per 
Previous Current 

Statemem Payments Services 

. ••
••••• 

'i®P®' '@Mj@I !@@'@I 

Current 
Charges 

Current 
Totals 

EXHIBIT A I Page 12 of 20 
3AN-15-05969CI 
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• • 
STOEL 

SIO I. STHEEL surn; 500 

ANCllORAGI:, AK 99501-1959 

Tr"li1./u1111·j907) zn.Jc,Q) q.R,~,~ fin (IJ07) '177-1920 

Fur llillinr, lnquirit~ 1-800-305-.~5'.4 

Or- [1Nil Hillinh.{i'~to...l.l·om 

0081622 

00003 

DATE 

08/03/15 

08/06115 

08/13115 

08/13/15 
08/14115 --
08117/ IS 
08118/15 

08118/15 

• ---
• 

LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 09/25/15 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3850093 

JET 

EmployC'f"• IJl-ntific:itiun ~o. 9.1-0-UJS77 I 

CURRENT SERVICES THROUGH 08131115 ATTY HOURS 

Review proposed stipulation of dismissal for Criterion; finalize and KMC .9 
serve initial disclosures; call re tender issues: begin preparation for oral 
argw11ent 
Call with counsel for 716 regarding tender of defense and strategy for KMC .3 
resolving Count 2 of amended complaint 
Research re eoun's discretion in denying a case based on standing; draft RLD 1.8 
email to Ke\'in Cuddy re the same 
Preparation for oral argument on motion 10 dismiss KMC 2.1 
Oral argument preparation for hearing on motion to dismiss • 1.8 

I 

• • 
Prepare for oral argument on motions to dismiss and sever claims KMC 4.4 
Oral argument on motion to dismiss and sever; prep for same; meeting KMC ii 
with client to discuss next steps in litigation; review case law and 
briefing on standing issues 
Review and analyze court order !,'fanting 7 I 6's request for ruling and RLD .I 
joining as a pany for oral argument 

.I 
• • 
- I - I 

II 
I 

EXHIBIT A I Page 13 of 20 
3AN·15·05969CI 
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• STOEL 

~R,~.~ 
Al TOR~f.l"S AT l1\\\' 

• 510 I. STRm:T, SUl'JT. 500 

ANCllOKAGI:, AK 99501-1959 

'fdry1/l(m1·C'lf17) 'Il7· 1900 

f1n(9U7) 277-1920 

F1~r Billinr, lnquiriL-s 1-S00-~~51 

Or l:Jll4il Billin~:<>lod.,·om 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 09/25/15 

00003 

DATE 

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3850093 

JET 

CURRENT SERVICES THROUGH 08/3I/IS 

Total 

TOTAL CURRENT SERVICES 

4 

Empluyn', IJl-nlification N•J. 9~.Q.108771 

ATTY HOURS 

EXHIBIT A I Page 14 of 20 
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• STOEL 

~,~.~ 
AITOR~[\"S AT lA\\' 

• 510 l.STRl~E'I', SUITE 500 

ANCllORACI:, AK WSOJ-1959 

Ti·li7rl1t.1111·1907) 'In-19'X> 

f1n(907) m-1920 

Fur Hillin!', lno.juiri•"S l-S00-305-S-153 

Or- Em.1il Billin&fi~lo..·l.,·om 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 09/25/15 

00003 

DATE 
08/03/15 
08/03/15 
08/31/15 
08/13/15 
08/17/15 
08/21/15 
08/23/15 

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3850093 

JET 

l:mpluyn', IJl"fltificmion No. 9.'\.().108771 

CURRENT DISBURSEMENTS AND OTHER CHARGES THROUGH 08/31/IS 

ITEM 
Document Reproduction 
Document Reproduction 
Document Reproduction 
Computerized Research - Wcstlaw 
Computerized Research - Wcstlaw 
Computerized Research - Wcstlaw 
Computerized Research - Wcstlaw 

Redacted 
Redacted . . 
Redacted 
Redacted 

TOT AL CURRENT CHARGES 

5 

AMOUNT 
7.92 

12.50 
455.96 

55.44 
13.86 
6.93 
6.93 

$559.54 

EXHIBIT A I Page 15 of 20 
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• STOEL 
q;R,~,? 

ATTORNf.YS Al IA\\' 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3101 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

• !ilO I. STHl:l:T, SUIT[ 500 

ANCllOKACI:, AK '19501-1959 

.frL71/um1•f'1fn) m-1900 

f1nl9U7)'l77-"IY20 

Fur Rillin1~ lm.1uiri1~ 1-800-:lCO...i;.iS'.' 

Or Em..sil Billingfi:o.tod.l'om 

INVOICE DATE 

INVOICE NUMBER 

11/20/15 

3861997 

JET 

J:mplo~l.'T'., ldcntitkatiun No. 9J-OJ0:-1771 

STATEMENT OF SERVICES. DISBURSEMENTS, AND OTHER CHARGES THROUGH 10/31115 

Balance From Previous Statement 

Paymcnt(s) Received 

Current Activity: 

Fees for Professional Services 
(sec anachcd for detail) 

Disbursements and Other Charges 

TOTAL CURRENT AMOUNT DUE 

Total Outstanding Balance as of 11120/15 

s1~tlen11~nl!'> i.lrt' dtH! \'\0 ilhin 30 d<1y.s ilfll'T the invoin~ dilh! prinh~d Oil the .Slilh~n1enl. A n1onthly l.ilt! fot! ("'l.)Ui.11 hl 8 pern•nt pt~r annum, 

fOmn1enl"ing 011 lhe due Jilll', \\'iJI lie rhargeJ on illl i.IOlOUlllS not p;.1id \\'ilhin 60 Jil)'S i.lftl'r the invoice dilh~. 

Remit lo: Stoel Rives LLP, 9lXl SW Fifth Ave., Suite 2600, Portland, OR 97204 
EXHIBIT A I Page 16 of 20 

3AN-15-05969C I 
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• STOEL 
~R,~,~ 

ATTOR~r.YS Al IA\\' 

TO: LEGISLATIVE AFFAIRS AGENCY 
DOUG GARDNER, DIR. OF LEGAL SERVICES 
STATE CAPITOL, MAIL STOP 3I01 
JUNEAU, AK 99801 

0081622 LEGISLATIVE AFFAIRS AGENCY 

MATTER NUMBER/NAME 

ilililil Redacted 
OOOOJ LEGISLATIVE AFFAIRS AGENCY V. ALASKA 

BUILDING IN 

TOTALS 

Balance Per 
Previous 

Statement 

lilEJ 
JJ59.J2 

limmil:H 

• 5JO I. STRl:ET, SUITE 500 

J\NCllOMAC:I:, AK "9501-19:99 

1i•lq•ltt.m1•f1JC17) m-llJOCt 

f11\(1Jl17) 277--11120 

Fur Rillin1~ lni:iuiri1'!> 1-800-'.\05-.1\.15'.\ 

Or En14il Billin1;(\':1l~·l.l·om 

INVOICE DATE 

INVOICE NUMBER 

11/20/15 

3861997 

JET 

EmployC'r\ lck111ilication r\'o. 9J.OJ0877 I 

Current Current Current 
Payments Services Charges Totals 

lilllim lilllim ii lllililiil 
3359.32 18108.00 443.10 t8551.IO 

limimim!I lim!Emil llliililil lilmm!m!I 

EXHIBIT A I Page 17 of 20 
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• STOEL 

~,~,~ 
ATTOR!\:I\"~ Al IA\\' 

• ~IO I. STHl:l:T, SUITf. 500 

ANCllUKAGI:. AK 99SOl-1951J 

r,·11·1,1h1111'(9<J7) z:n .190:1 

r11\(':I07) 2n.-11120 

Fur ffillinr, lnqu1ri1"'I 1-&lfl.."'6-..~5'.\ 

Or Erruiil R11lin1~~l0l"l.o:om 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

11/20/15 

3861997 

JET 

Emplny~r.._ IJl"ntilic:illun Nu. 9J.().JOS77 I 

DATE CURRENT SERVICES THROUGH 10/31/15 ATTY HOURS 

- - - ----- - - - -- --- -- -- - --- -- --- -- - ---- --- - - -- --- -- --- -- -

-
-
-
- -- - - - - - - - - -- - --

- --- -- - - -

I 0/20/15 Draft, research, and revise summary judgmcnl on )aches issue; review 
and collect exhibits for same; revise affidavit; call wi1h co-counsel re 
(aches issue; draft, research, and revise non-opposition to qui tam 
motion; revise affidavit for non-opposition 

3 

-. . . . . 

--
-

-
KMC 

EXHIBIT A I Page 18 of 20 
3AN-15-05969C I 

• 
• 
• 

• 
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• STOEL 

~R,~.~ 
ATTORxr.r~ Al IA\\' 

• s10 1. ~,-i·1u:1:T, surn: soo 
ANCllOKACI:. AK 9115l.JJ-1959 

T1·l1·1•Tw111·(9<17) m.19fU 

f•n('JU7) 2"-1920 

Fur nillinr, lnquiril~ 1-800-31l5-..~5:l 

Or Em.til Hilling€~tod"'-·om 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 
LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 

00003 INC. INVOICE NUMBER 

11/20/l s 

3861997 
JET 

Employn· .. h.J.._"fltiliL·:uiun No. 9.l.OJ0977 I 

DATE 
10/21/15 

-
10/26/15 

';ff!l!itf' 

CURRENT SERVICES THROUGH 10131115 
Revise non-opposition re qui tam damages; email with client re same; 
review and finalize motion for summary judgment on !aches; review 
updated affidavit; arrange for filing and service of same; email re request 
for oral argument 

I 0/28/ 15 Draft, research, and revise reply brief in support of ruling of law on qui 
tam damages 

I 0/29/ 15 DrafJ, research and revise reply brief in support of motion to preclude 
ui tam relief for la inti ff; emails re same 

Total 

TOTAL CURRENT SERVICES 

4 

ATTY 
KMC 

--
ii 
KMC 

KMC 

-

HOURS 
ii .5 

i 

• 
2.3 

i 
2.3 

2.9 

iii 

• 
lil!Emmil 

EXHIBIT A I Page 19 of 20 
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• STOEL 

qt~~.~ 
ATJORNF.l"S Al l1\\\' 

510 I. STREET, SUITE 500 

ANCllUN.AGli, AK ""501-195-IJ 

T1·l17il1oi11·1907) 'm-190..l 

(1n(9Cf7) 277-1920 

For Billin1~ lnquiri1~ 1-800-305-..'J.153 

Or [m.dil Billingfi~toel.o:om 

0081622 LEGISLATIVE AFFAIRS AGENCY INVOICE DATE 11/20/15 

00003 

DATE 
10/09/15 
10/12/15 
10/15/15 
10/16/15 
10/21/15 
10/23/15 
10/27/15 
10/29/15 
10/19/15 

09/09/15 

LEGISLATIVE AFFAIRS AGENCY V. ALASKA BUILDING 
INC. INVOICE NUMBER 3861997 

JET 

Emplnyn"• IJnuific:\tion :"u. 9].o.JOR771 

CURRENT DISBURSEMENTS AND OTHER CHARGES THROUGH 10/31/15 

ITEM 
Document Reproduction 
Document Reproduction 
Document Reproduc1ion 
Documenl Reproduc1ion 
Document Reproduction 
Document Reproduction 
Document Reproduction 
Document Reproduction 
Court Reporter Services -- Vendor: Redacted 

TOT AL CURRENT CHARGES 

5 

AMOUNT 
.24 

5.04 
3.36 
I .08 

72.52 
3.00 
2.40 

24.54 

illliil 

-
$443.IO 

EXHIBIT A I Page 20 of 20 
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• 
Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 
510 L Street, Suite 500 
Anchorage, AK 9950 I 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN TI-IE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

PlaintifC 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFfAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- l 5-05969 Cl 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR 
RULE 11 AND RULE 82 FEES 

' 

Defendant Leg;s1a1;ve Atfa;" Agency (LAA), moves foe an awacd of hs au~\ 
"-. fees incurred in connection with its defense of Plaintiff Alaska Building, lnc.'s (ABI) qui 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING. INC. v. 716 WEST FOURTll AVENUE, LLC. el al., Case No. 3AN-I 5-05969CI 
Page I of 5 

002503



.. • • 
tam request for relief1 and Count 2 (property damage claim) under Rules 11 and 82. 

LAA is the prevailing party on Count 2 for the reasons explained in its October 15, 2015 

Motion and Memorandum in Support of Request for Entitlement to Attorneys' Fees and 

Costs and its October 29, 2015 Reply in Support of Request for Entitlement to Attorneys' 

Fees and Costs. 

Attached to the Affidavit of Kevin M. Cuddy filed concurrently with this Motion 

are true and correct copies of Stoel Rives LLP invoices identified as Exhibit A. Exhibit 

A includes comprehensive time records for altorney and paralegal fees Stoel Rives LLP 

charged LAA, was paid by LAA, and for which LAA is seeking an award from Alaska 

Building Inc. 

Actual attorneys' fees billed in this matter for which LAA seeks to recover under 

Rules 11 and 82 total $11,089.00. LAA seeks an award of attorney's fees of no less than 

twenty percent of that amount under Rule 82(b )(2), but requests that the Court award full 

fees related to LAA 's defense of the property damage claim and qui tam request for relief 

because, under Rules 82(b)(3) and Rule 11, AB! had no good faith basis or legal support 

for bringing those claims. LAA therefore seeks an award of fees in the total amount of 

$11,089.00. 

1 Though the Court found that ABI did not in fact bring a formal qui tam action in 
its January 13, 2016 Order Regarding AB l's Qui Tam and Punitive Damages Request for 
Relief, this motion and accompanying memorandum characterize AB l's June 8, 2015 
request for relief in the form of" I 0% of the savings to the Legislative Affairs Agency for 
invalidation or reformation of the LIO Project Lease" as a qui tam request because the 
motions and briefing related to this issue all used that term. 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING, INC v. 716 WEST FOURTH AVENUE, LLC. et al.. Case No. 3AN- I 5-05969CI 
Page 2 of 5 
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.. • 
DATED: May 31, 2016 

• 
STOEL RIVES LLP 

NCUDD 
a 'a Bar #0810062) 

Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE 

This certifies that on May 31, 2016, a true and correct copy of the foregoing was served 
via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintiff) 

- Gb y A}Ien, Litigation Practice Assistant 
86688838.1 0081622-00003 

Jeffrey W. Robinson 
Eva R. Gardner 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(Allorneysfor Defendant 716 West Fourth 
Avenue, LLC) 

LEGISLATIVE AFFAIRS AGENCY'S MOTION FOR RULE 82 ATTORNEYS' FEES 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al .. Case No. 3AN-15-05969CI 
Page 3 of 5 
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ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, and 
LEG ISLA TlVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 
) 
) 

I hereby certify that on this date I hand delivered a copy of: 

I. Alaska Building Motion for Costs and Attorney's Fees Against 716 West Fourth 
A venue LLC and Legislative Affairs Agency; 

2. Memorandum in Support of Alaska Building Motion for Costs and Attorney's Fees 
Against 716 West Fourth Avenue LLC and Legislative Affairs Agency; 

3. Affidavit of James B. Gottstein, Esq., in Support of Alaska Building Motion for 
Costs and Attorney's Fees 

4. (proposed) Order Granting Alaska Building Motion for Costs and Attorney's Fees 
Against 716 West Fourth Avenue LLC and Legislative Affairs Agency; and 

5. this Certificate of Service, to: 

Jeffrey W. Robinson/ 
Eva R. Gardner 
Ashburn & Mason, PC 
1227 W. 9th Ave., Ste. 200 
Anchorage, AK 99501 

Kevin M. Cuddy 
Stoel Rives LLP 
510 L St., Ste. 500 
Anchorage, AK 99501 

LAw OFFICES OF 

JAMES B. GorrsTEIN Dated: May 26, 2016 
406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99!WI 

TELEPHONE 
1907) 274·7686 

FACSIMILE 
C907) 274-9493 
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LAw OFFICES OF 

JAMES 8. GOTTSTEIN 

406 G STREET, SUITE 208 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
1907) 274·7688 

FACSIMILE 
!907) 274·9493 

-._. -'· 
- - ' 

!!· . 
_-, <-,,-- •. ·_IL Fn' 

. .; I.·,/! (I::· .-u 
... ·...1 ·'::. "'• ~~ L ·'· ("'- t 

IN THE SUPERIOR COURT FOR THE STATE OF AtNsia.isri:.;/~·'f-4 
THIRD JUDICIAL DISTRICT, AT ANCHO~~~'t -; 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, 
and LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

- · · '-6 P'" I 
- , - I: :21 

CLtf;•;c ?;·.,., 
I •11,:,L co:·~)···-., 

BY: -''\•.:. 

O::'"f.i;;~--::-~-[~:; ;-;---

AFFIDAVIT OF JAMES B. GOTTSTEIN, ESQ. 
IN SUPPORT OF ALASKA BUILDING MOTION 

FOR COSTS AND ATTORNEY'S FEES 

THIRD JUDICIAL DISTRICT ) 
)ss 

STATE OF ALASKA ) 

JAMES B. GOTTSTEIN, Esq., being first sworn under oath, hereby deposes and 

states as follows: 

1. I am the attorney for plaintiff Alaska Building, Inc., in the above captioned 

action. 

2. Attached hereto as Exhibit A, is my invoice for attorney's fees incurred in the 

above captioned action from March 2, 2015, through July 14, 2015 in the amount of 

$41,862.18. This invoice includes $8,220.33 billed for work related to Count Two 

(Damage to Alaska Building), which was later severed from this action. Entries identified 

\ 
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LAW OFFICES OF 

}AMES 8. GOTTSTEIN 

406 G STREET, SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
(907) 274-7688 

FACSIMILE 
1907) 274·9493 

• 
as pertaining to Count Two are highlighted in yellow and the last page of Exhibit A is the 

allocation of amounts billed to Count Two . 

3. Attached hereto as Exhibit B is my invoice for attorney's fees for work in this 

matter in the amount of$64,856.8land $240.60 in costs from July 23, 2015, through 

January 14, 2016. 

4. Attached hereto as Exhibit C is my invoice for attorney's fees in the amount of 

$26,020.59 and $25 in costs from January 15, 2016, through March 24, 2016. 

5. Attached hereto as Exhibit D, is my invoice for attorney's fees in the amount of 

$11,589.51 from March 25, 2016, through May 20, 2016. 1 

6. Attached hereto as Exhibit E is the receipt for the filing fee of $150. 

7. Some years ago I quit keeping track of copies and postage. I estimate that well 

over $100 in copies at $.10 per copy and postage has been paid in this case. 

8. The Westlaw account I use has a flat monthly charge of $222.65 per month. I 

estimate that well over half of the Westlaw usage during the time I worked on this case 

was for this case. I believe $100 per month allocated to Westlaw for 13 months is more 

than fair. 

1 There is one stray entry from July 7, 2015, which had been missed in previous invoices. 

Affidavit of James B. Gottstein, Esq. 
In Support of Motion for Costs and Attorney's Fees Page 2 of3 
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LAW OFFICES OF 

}AMES B. GorrsTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
C9071 274·7686 

FACSIMILE 
19071 274-9493 

• 
9. As of June of2014, the hourly rate of Walter Featherly, a contemporary of mine, 

was $540 per hour. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

-"({ 
DATED this2'7 day of May, 2016. 

SUBSCRIBED AND SWORN TO before me this ,a5" day of May, 2016. 

d~0nk 
Notary Public in and for Alaska 
My Commission Expires: D4 /tu/;;o/7 

Affidavit o.f James B. Gollstein, Esq. 
Jn Support of Motion for Costs and Attorney's Fees Page 3 of3 
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l e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

Bill TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

3/2/2015 Picture of Server Room Floor, e-mail to R. 
Windt (.2) 

3/10/2015 e-mail to E. Follett, call to/fr E. Follett (.67) 
3/18/2015 Call to E. Follett (.03), conference with E. 

Follett (.98) 
3/19/2015 Complaint (.78) 
3/20/2015 Complaint l'..Lru(to 2.62), e-mail to R. 

Windt((to 3.02), research damages/remedies) 
:(to 3.55),)e-mail to/from/to R. Windt, e-mails 
from/to Sandra Heiden((to 3.68)) 

3/23/2015 E-mail from/to S. Heiden, e-mail to D. 
DeRoberts (.72) 

3/25/2015 Call from Mark Scheer, E-mail from M. 
Scheer, e-mails to Mark Scheer (.52) 

3/26/2015 E-mail from/to M. Scheer (.05), call to D. 
Berry (to .32), e-mail from R. Windt, e-mail 
to J. Robinson (.52) 

3/27/2015 E-mail from J. Robinson, abandoned 
response (.15) 

3/30/2015 E-mail from M. Scheer, e-mail to M. Scheer, 
call from M. Scheer, e-mail from M. Scheer, 
revise e-mail to M. Scheer, e-mail from M. 
Scheer, e-mail from J. Robinson, e-mail to 
M. Scheer ( 1.12), revise coplaint (.2) 

Page 1 

Invoice 
DATE INVOICE# 

1/14/2016 3415 

TERMS 

HOURS RATE AMOUNT 

0.2 325.00 (65.00) 

0.66667 325.00 216.67 
1.01 325.00 328.25 

0.78333 325.00 254.58 
3.68333 325.00 1,197.08 

0.72 325.00 (234.00) 

0.52 325.00 ( 169.00) 

0.51667 325.00 (167.92) 

0.15 325.00 (48. 75) 

1.32 325.00 (429.00) 

Total 

Exhibit A, page 1 of 11 
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l e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

3/3112015 Revise Complaint ( 1.28), file (no charge), 
e-mail to M. Scheer & J. Robinson, e-mail to 
C. Richards & P. Varni (.2)( e-mails to media) 
'(to 1.87)) e-mail from J. Robinson (.02), 
'e-mail from/to M. Scheer (.03j) 

41112015 E-mails from/to L. Gara & 8. Wielechowski, 
call from/to L. Norene, Service Instructions 
(1.2) 

41212015 E-mail from M. Scheer,call to 8. Dickson, 
review discovery rules, e-mail to M. Scheer 
(.63), call from S. Harrison, e-mail to S. 
Harrison (to .82), e-mails from S. Combs, 

41312015 
call from S. Combs (~ 
,E-mail from/to M. Scheer,1e-mail from/to L. 
Norene(:.@) 

41612015 Review Scheer Entry of Aepearance (.051) 
conference with L. Norene (to .28) 

41712015 E-mail from/to M.Scheer, e-mails from/to S. 
Harrison (.1), call from M. Scheer, e-mail to 
J. Robinson & S. Harrison (to .20) 

4/9/2015 E-mail from J. Robinson, review & revise 
stipulation, e-mail to J. Robinson, M. Scheer 
& K. Cuddy (.42), e-mails from J Robinson 
& M. Scheer, review revised stipulation (.1) 

Page 2 

Invoice 
DATE INVOICE# 

111412016 3415 

TERMS 

HOURS RATE AMOUNT 

1.92 325.00 624.00 

1.2 325.00 390.00 

1.02 325.00 (331.50) 

0.6 325.00 195.00 

0.28333 325.00 92.08 

0.2 325.00 (65.00) 

0.52 325.00 ( 169.00) 

Total 

Exhibit A, page 2 of 11 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

411012015 E-mail from/to K. Cuddy (.05), e-mail 
from/to/from/to Shane Durand (.05)( e-mail) 
'to D. Berry_(.021)call to/from/to K. Cuddy 
(to .30), e-mail from/to J. Robinson(. I) 

4/12/2015 E-mail from M. Scheer (.02) 
4/14/2015 E-mail from/to J. Robinson (.05), prepare for 

meeting (to .53), Inspection with M. Scheer, 
B. Harrower, J. Robinson, D.DeRoberts, B. 
O'Neil, Barry, Kendall Wilson(to 3.20) 

4/15/2015 E-mail from J. Robinson (.02), e-mail 
from/to D. Berry (.05) 

4/17/2015 Discovery (.32) 
4/19/2015 I st Set of Interrogatories to 716 LLC ( 1.98), 

assemble & serve (no charge), e-mail to J. 
Robinson, M. Scheer & K. Cuddy (.05) 

4/20/2015 Interrogatories to LAA (.68), assemble & 
serve (no charge), Interrogatories to KPB, 
Criterion & Pfeffer Dev. (to 1.45) (to 2.87), 
serve (no charge) 

4/21/2015 e-mail from K. Cuddy, update 
citizen-taxpaper standing research, e-mail to 
K. Cuddy (.5)( call to M. Scheer) call from 
K. Cuddy_(to .78)~ e-mail from J. Robinson, 

) 
upload video, e-mail to J. Robinson & C.) 
~y (to .98)) 

Page 3 

Invoice 
DATE INVOICE# 

111412016 3415 

TERMS 

HOURS RATE AMOUNT 

0.4 325.00 130.00 

~ 0.02 325.00 

1.2 325.00 0 

0.07 325.00 22.75 

0.31667 325.00 102.92 
2.03 325.00 659.75 

2.86667 325.00 931.67 

0.98 325.00 318.50 

Total 

Exhibit A, page 3 of 11 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

4/22/2015 E-mail from/to D. Wilson (.22) 
4/23/2015 Review Lease "Extension" (.85),(substitution) 

~(.02)) 
4/27/2015 Call to Cindy Ducey, call to/from J. 

Robinson (.23)(to .35), e-mail to/from J. 
Robinson (to .82) 

4/28/2015 Call from K. Cuddy (.05),(call to J. Koonce) 
J.122} 

4/29/2015 Review Criterion Answer(. I) Call from D. 
Quinn (.I) 

5/1/2015 Call from M. Scheer (.18), Review D. Quinn 
Appearance & KPB Jury Demand (.02) 

5/4/2015 Review 716 Answer (.18), call to D. 
Be!!)_'-left v-mail (to .221) 

51512015 'Ciill from/to/from D. Quinn(. I),) 
'inspection/conference by/with D.Quinn & J.) 
'Koonce (.Z2Jcall from M. Juarros (.05), 
e-mail from/to M. Juarros (to 1.12), e-mail to 
M. Juarros (.I), e-mail from/to K. Cuddy 
(.05), e-mail from/to K. Cuddy (.05) 

5/6/2015 Review Initial Pretrial Order (.3) 

Page 4 

Invoice 
DATE INVOICE# 

1/14/2016 3415 

TERMS 

HOURS RATE AMOUNT 

0.21667 325.00 (70.42) 
0.87 325.00 282.75 

0.78333 325.00 (254.58) 

0.11667 325.00 37.92 

0.2 325.00 (65.00) 

0.2 325.00 (65.00) 

0.21667 325.00 (70.42) 

1.32 325.00 429.00 

0.3 325.00 97.50 

Total 

Exhibit A, page 4 of 11 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

51712015 E-mail from J. Robinson, review calendar 
and reserve dates, e-mail to J. Robinson, 
e-mail from D. Quinn(. I), e-mail from/to J. 
Robinson (.05), KPB Answer, LAA 
Extension Motion (.2) 

511112015 Call to/from D. Berry (v-mail)(.I) 
5/12/2015 E-mail from K. Cuddy, e-mail to M. Scheer 

& C. Ducey, e-mail from/to M. Scheer, 
e-mail from J. Robinson, E-mail from C. 
Ducey (.1) 

5/13/2015 E-mail to/from D. Berry (.06), Joint Trial 
Dates Submission drafts, e-mails to/from 
counsel ( to .48) 

5/15/2015 Video Screening/Conference/Inspection with 
D. Berry (.45), e-mail to D. Berry (.05) 

5/18/2015 Finalize Trial Dates Submission(. I), serve & 
file (no charge) 

5/19/2015 Initial Disclosures(. I) 
512612015 Call to D. Berry (.03) 
5/27/2015 Discovery, including e-mails to J. Robinson, 

C. Ducey (.58), call from D. Berry (to .63) 
512912015 Review LAA Motion to Dismiss or Sever 

(.65) 
6/1/2015 E-mail from/to J. Robinson (.05) 

Page 5 

Invoice 
DATE INVOICE# 

1/14/2016 3415 

TERMS 

HOURS RATE AMOUNT 

0.35 325.00 113. 75 

0.1 325.00 (32.50) 
0.1 325.00 32.50 

0.48333 325.00 157.08 

0.5 325.00 ( 162.50) 

0.1 325.00 32.50 

0.1 325.00 32.50 
0.03333 325.00 dl0.831 
0.63333 325.00 05.831 

0.65 325.00 211.25 

0.05 325.00 16.25 

Total 

Exhibit A, page 5 of 11 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

6/2/2015 Call from/to/from J. Robinson (.08)_, Initial 
Disclosures, review(Pfeffer Verific~~ 
~call to M. Scheer) call from K. Cuddy, 
e-mail to/from K. Cuddy (2. I 5)(to 3.67)(to 
,4.38)(to 5.18) 

6/3/2015 ,Initial Disclosures)(2.08)(to 2.58)(to 4.27)(to 
,4.58) 

6/4/2015 ,Initial Disclosures (2.92), KPB's Respon~~ 
to First Interrogatories, e-mail from/to D. 
'serr~ 

6/5/2015 Opposition to Discovery Stay, review initial 
disclosures (2.87) 

6/6/2015 Opposition to Discovery Stay,Amended 
Complaint, Review Initial Disclosures 
(5.28) 

6/7/2015 Opposition to Stay Motion (2.98) 
6/8/2015 Finalize, serve & file Amended Answer & 

Opposition to Discovery Stay (no charge), 
Call from .G. Thatcher, e-mail to G. Thatcher 
(.05), review discovery(to .62),(e-mail ~ 
:serryl.Q~~sition to Dismiss or Sever, call 
to D. Berr)_'._Jto I .03)(to I .25)(to 1.30) 

Page 6 

Invoice 
DATE INVOICE# 

1/14/2016 3415 

TERMS 

HOURS RATE AMOUNT 

5.18 325.00 1,683.50 

4.58333 325.00 1,489.58 

3.12 325.00 1,014.00 

2.87 325.00 932.75 

5.28 325.00 1,716.00 

2.98 325.00 968.50 
1.3 325.00 422.50 

Total 

Exhibit A, page 6 of 11 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

6/9/2015 Opposition to Dismiss or Sever, Call from 
Sue Hume, call from T. Aglietti, conferences 
with H. Schouten, e-mail from/to J. 
Robinson x2 (.68)(to I .62)(to 2.55)(to 3.27) 

611012015 Opposition to Motion to Dismiss or Sever 
(l.67)(to 3.42)(4.38), "Extension" Summary 
Judgment Motion (to 5.50) 

6/11/2015 "Extension" Summary Judgment, review 
discovery, call to D. Berry (2.55)(to 3.30)(to 
4.02)(to 5.87) 

6/12/2015 Extend Summary Judgment, Opposition to 
Motion to Dismiss or Sever (4.33), serve & 
file (no charge) conference with J. Robinson 
(.05), call from K. Cuddy (to 4.52), e-mail to 
K. Cuddy (.02) 

6115/2015 E-mail from/to K. Cuddy (.05) e-mail 
to/from/to K. Cuddy (.05). e-mail to J. 
Robinson (.02), e-mail from K. Cuddy (.02), 
review LAA stay proceedings pleadings(. I) 

6/16/2015 Opposition to Proceedings Stay ( 1.15) 
6/17/2015 Opposition to Proceedings Stay ( 1.02) 
6/18/2015 Call from J. Robinson (.07), review Motion 

for Reconsideration (.I) 

Page 7 

Invoice 
DATE INVOICE# 

1/14/2016 3415 

TERMS 

HOURS RATE AMOUNT 

3.27 325.00 1,062.75 

5.5 325.00 1,787.50 

5.87 325.00 1,907.75 

4.54 325.00 1,475.50 

0.29 325.00 94.25 

1.15 325.00 373.75 
1.01667 325.00 330.42 

0.17 325.00 55.25 

Total 

Exhibit A, page 7 of 11 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 99501 

DATE WORK PERFORMED 

6/19/2015 Request and Order for Oral Argument (.15), 
serve & file (no charge), Opposition to Stay 
of Proceedings, call to D. Berry (to 3.93)(to 
4.77) 

6/22/2015 Opposition to Proceedings Stay, Review 
Reply re: Dismiss or Sever (2. 78) 

6/23/2015 Sur-Reply Package (2. I 2)(to 2. 70), review 
716 LLC Answer to Amended Complaint 
(.05) 

6/24/2015 ,QP_Rosition to Proceedings Stay,(call to D.) 
~y (.95)) look at 716 filings (to 1.17) 

6/25/2015 Opposition to Proceedings Stay (3.22), 
e-mail from/to J. Robinson (.05) 

6/26/2015 E-mail to/from/to J. Robinson, Opposition to 
Rule56(t) Request ( 1.87) 

6/29/2015 Om~osition to Rule 56(t) Request (1.17) 
6/30/2015 C;ll to D. Berry_@1)review LAA 

Opposition to Partial Summary Judgment 

711/2015 
and Rule 56(!) Reguest (to .52? 
Conference with B. Call (.05),1opposition to 
716 Rule 56(f) Request (to I .02)(to 2.93), 
review 716 extension package (to 3.22)(to 
3.77) 

Page 8 

Invoice 
DATE INVOICE# 

1/14/2016 3415 

TERMS 

HOURS RATE AMOUNT 

4.77 325.00 1,550.25 

2.78 325.00 903.50 

2.75 325.00 893.75 

1.16667 325.00 379.17 

3.27 325.00 1,062.75 

1.86667 325.00 606.67 

1.46667 325.00 476.67 
0.52 325.00 169.00 

3.77 325.00 1,225.25 

Total 

Exhibit A, page 8 of 11 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

7/2/2015 Opposition to Expedited Consideration, 
QPJ>osition to716 DiscoveIT Sta)' Motion, 
,Interrogatory No. 4 to Criterion ( 1.98)_(~ 
l_!1h}serve & file (no charge), Opposition to 
716 Rule 56(f) Request (to 4.95)(to 5.88)_(to 
.6.37), serve & file (no charg~[e-mail to M) 
Scheer & B. Call, review KPB Initial) 

) 

Disclosures (to 7 .67)) 
7/3/2015 'Review KPB Discovery_(l.63)jreview LAA 

Proceeding Stay Reply (to 1.80) 
7/5/2015 Partial Summary Judgment Reply ~2.3? 
71612015 Partial SummaIT Judgment Reply, call 

- -----"\ 

from/to/from D. Berry_(.83l(to I .47)(to 
2.52)(to 3.02) 

71712015 Motion for Partial Summary Judgment Reply 
(3.98) serve & file (no charge) 

7/8/2015 Opposition to 716 Dismiss Motion (.5) 
7/9/2015 Opposition to 716 Dismissal Motion ( 1.35) 
7/10/2015 716 Dismiss Motion Opposition (I. 77)(to 

2.38)(to 3.03)(to 3.95), serve & file (no 
charg~ 

7/13/2015 'i)i;;overy on Criterion ( 1.5),)Review LAA 
& 716 Pleading~(.5),le-mail from/to B. Call,) 
call to B. Call (.05)) 

Page 9 

Invoice 
DATE INVOICE# 

1/14/2016 3415 

TERMS 

HOURS RATE AMOUNT 

7.66667 325.00 2,491.67 

1.8 325.00 585.00 

2.37 325.00 770.25 
3.01667 325.00 980.42 

3.98333 325.00 1,294.58 

0.5 325.00 162.50 
1.35 325.00 438.75 
3.95 325.00 1,283.75 

2.05 325.00 666.25 

Total 

Exhibit A, page 9 of 11 
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. e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building 
406 G St, Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

7114/2015 Conference with B. Call , Discovery on 
Criterion(2. I 2) 

Page 10 

HOURS 

Invoice 
DATE INVOICE# 

1/14/2016 3415 

TERMS 

RATE AMOUNT 

2.12 325.00 (689.00) 

Total $41,862.18 

Exhibit A, page 10 of 11 
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e Allocation to Count Two 

Date Count 2 Allocation 
3/2/2015 $ 65.00 All 

3/20/2015 $ 598.54 Half 
3/23/2015 $ 234.00 All 
3/25/2015 $ 169.00 All 
3/26/2015 $ 167.92 All 
3/30/2015 $ 429.00 All 
3/31/2015 $ 162.50 .5 hours 
41212015 $ 331.50 All 
4/3/2015 $ 32.50 .l hours 
4/6/2015 $ 16.25 .05 hours 
4/7/2015 $ 65.00 All 
4/9/2015 $ 169.00 All 

4/10/2015 $ 6.50 .02 hours 
4/12/2015 $ 6.50 All 
4/2l/2015 $ 123.50 .38 hours 
4/22/2015 $ 70.42 All 
4/23/2015 $ 6.50 .02 hours 
4/27/2015 $ 254.58 All 
4/28/2015 $ 39.00 .12 hours 
4/29/2015 $ 65.00 All 

5/l/2015 $ 65.00 All 
5/4/2015 $ 70.42 All 
51512015 $ 260.00 .8 hours 

5/l l/2015 $ 32.50 All 
5/15/2015 $ 162.50 All 
5/26/2015 1044/53 All 
5/27/2015 $ 205.83 All 

6/2/2015 $ 32.50 . l hour 
61312015 $ 744.79 Half 
6/4/2016 $ 858.00 Half 
6/8/2015 $ 65.00 .2 hours 

6/24/2015 $ 32.50 . l hours 
612012015 $ 26.00 .08 hours 

7/l/2015 $ 16.25 .05 hours 
7/2/2015 $ 487.50 l .5 hours 
7/3/2015 $ 529.75 l.63 hours 
7/6/2015 $ 269.75 .83 hours 

7/13/2015 $ 650.00 2 hours 
7/14/2015 $ 689.00 All 

Total $ 8,220.33 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

7/23/2015 Call from K Cuddy (.3) 
7/24/2015 E-mail to K. Cuddy (.45), e-mail from K. 

Cuddy, review offer of judgment, e-mail to 
K. Cuddy (.2) 

712512015 Work on e-mail to K. Cuddy (.92) 
7/26/2015 E-mail to K Cuddy, Count One Offer of 

Judgment (3.03), e-mail from/to K. Cuddy 
(to 3.58) 

7/27/2015 E-mail to J. Robinson & K. Cuddy (.05) 
7/30/2015 Discovery on 716 & LAA (1.82) 
7/31/2015 Discovery, Discovery on 716 & LAA (2.62) 
8/3/2015 E-mail from 8. Call (.02) 
8/3/2015 Discovery on LAA & 716 (1.33), Discovery 

on Pfeffer Dev (to 2.08), assemble & serve 
(no charge), e-mail to K. Cuddy, e-mail to J. 
Robinson, e-mail to C. Ducey (to 2.23) 

8/6/2015 Review LAA Initial Disclosures (.08) 
8/16/2015 Prepare for Oral Argument ( 1.02) 
8/17/2015 Prepare for Oral Argument (I .87)(to 2.38)(to 

3.20)(to 4.82)(to 5.37) 
8/ 18/2015 Prepare for Oral Argument (4.98), oral 

argument 2) 
8/19/2015 Call from J. Robinson (.05), conference with 

J. Robinson (to .42). call from/to D. Quinn 
(to .4 7) 

Page 1 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

0.3 325.00 97.50 
0.65 325.00 211.25 

0.91667 325.00 297.92 
3.58333 325.00 1,164.58 

0.05 325.00 16.25 
1.81667 325.00 590.42 

2.62 325.00 851.50 
0.02 325.00 6.50 

2.23333 325.00 725.83 

0.08 325.00 26.00 
1.05 325.00 341.25 

5.36667 325.00 1,744.17 

6.98 325.00 2,268.50 

0.46667 325.00 151.67 

Total 
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,. 

Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

8/20/2015 E-mail from/to/from/to J. Schwamm, call to 
J. Schwamm (.48), call from L. Norene, 
organize information (to .88) 

8/21/2015 Review Order (.1) 
8/25/2015 E-mail to/from/to K. Cuddy & J. Robinson 

(.13), 2nd Amended Complaint (to .33)(to 
.82), finalize, serve & file (no charge), e-mail 
to K. Cuddy & J. Robinson (.05) 

8/31/2015 Review Deficiency Notice, call to Clerk 
(.13) 

9/3/2015 Review Discovery Responses (.43) 
9/4/2015 E-mail to J. Robinson (.05), review LAA 

discovery (.to .27), e-mail from/to/from J. 
Robinson (.05) 

9/5/2015 Response to LAA Discovery Requests 
(I .67)(to 2.90) 

9/6/2015 Respond to LAA Discovery Requests 
(I .42)(to 2.88) 

9/9/2015 Review 716 discovery responses, e-mail 
from/to/fr/to K. Cuddy, conference with L. 
Norene, review 716 LLC Partial Opposition 
to Criterion Dismissal, call to Blake Call 
(2.92)(to (3.15), e-mail from/to J. Robinson 
(.I), e-mail from/to K. Cuddy (.I) 

9/10/2015 Review Discovery (.63) 

Page 2 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

0.88333 325.00 287.08 

0.1 325.00 32.50 
0.87 325.00 282.75 

0.13333 325.00 43.33 

0.43333 325.00 140.83 
0.32 325.00 104.00 

2.9 325.00 942.50 

2.88 325.00 936.00 

3.35 325.00 1,088.75 
. 

0.78333 325.00 254.58 

Total 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

9/12/2015 Reply re: Criterion Dismissal (.5), e-mail 
from L. Norene, call to L. Norene, e-mail to 
L. Norene (to .75) 

911512015 Discovery (.27), prepare for scheduling 
hearing, scheduling hearing (1.47) 

9/22/2015 LAA discovery response (.52) 
9/23/2015 Review & file Pfeffer Dev Offer of 

Judgment (.05) 
9/23/2015 Letter to J. Robinson re: I st Production 

Responses (.87) 
9/24/2015 Letter to J. Robinson re: Discovery Failures 

(.22)(to l.87)(to 2.53), e-mail to J. Robinson 
(to 2.60), call to J. Robinson (.02), Rule 
37(d) Certificate, (.19) motion for 
preliminary injunction (to 4.03), Supplement 
to Initial Disclosures (.5) 

912512015 E-mail from/to/from J. Robinson (.05) 
9/25/2015 Call from E. Gardner (.03), call to/from J. 

Schwamm (.02), Review Notice of 
Deposition (.0 I) 

9/28/2015 Review LAA Discovery (1.75), e-mail 
from/to L. Norene, Motion for.Preliminary 
Injunction (to 3.47) 

. 

Page 3 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

0.75 325.00 243.75 

1.47 325.00 477.75 

0.52 325.00 169.00 
0.05 325.00 16.25 

0.87 325.00 282.75 

4.53 325.00 1,472.25 

0.05 325.00 16.25 
0.01 325.00 3.25 

3.47 325.00 1,127.75 

Total 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

9/29/2015 Review LAA Discovery (1.64), Motion for 
Preliminary Injunction (to 3.28)(to 4.72)(to 
5.76) 

9/30/2015 E-mail from/to J. Robinson, prepare for 
meeting (.22), review LAA Discovery (to 
1.38), Discovery consultation with J. 
Robinson (.4), confirmation e-mail to J. 
Robinson (to 3.43), continue review LAA 
Discovery (to 4.88) 

I 011/2015 E-mail from/to J. Robinson re: Requests for 
Production (.2), review LAA Discovery (to 
I .37)(to 3.02)(to 3.98) 

I 0/2/2015 Motion for Preliminary Injunction (.45)(to 
l.22)(to 2.50), Motion to Compel 716 LLC 
Prouction (to 3.42)(to 3.97) 

10/3/2015 Motion to Compel (.48) 
10/4/2015 Motion to Compel ( l.08)(to 2.68)(to 3.57), 

Response to LAA Discovery (to 3.98) 
10/5/2015 Respond to LAA Discovery (I .32)(to I. 77), 

serve (no charge), Motion to Compel (to 
2.18) 

I 0/6/2015 Motion for Preliminary Injunction 
(I :85),discovery letter to K. Cuddy (.3) 

I 0/7/2015 Respond to 716 Discovery (.53) 

Page 4 

Invoice 
DATE INVOICE# 

' 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

5.76 325.00 1,872.00 

4.88 325.00 1,586.00 

3.98 325.00 1,293.50 

3.96667 325.00 1,289.17 

0.48 325.00 156.00 
3.98333 325.00 1,294.58 

2.18333 325.00 709.58 

2.15 325.00 698.75 

0.53333 150.00 80.00 

Total 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

I 0/8/2015 Respond to 716 Discovery Requests 
(l.18)(to 1.92) 

I 0/9/2015 Respond to 716 Discovery (.87)(to l.22)(to 
1.87), call to K. Cuddy, Rule 37(d) 
Certificate (to 1.97), Opposition to 716 Law 
Motion (to 2.52) 

I 0/13/2015 Look at K. Cuddy Letter (.02) 
I 0/14/2015 E-mail to K. Cuddy (.02), look at 716 e-mail 

production (.I) 
I 0/16/2015 E-mail from/to J. Robinson (.02), opposition 

to Qui Tam/Punitives dismissa to (.65), scan 
716 Production (2), JG Deposition (I. 7), 
E-mail to J. Robinson/Eva Gardner (.5) 

I 0/17/2015 Review 716 LLC Discovery (1.5), e-mail to 
K. Cuddy (.02) 

10/18/2015 E-mail from/to K. Cuddy (.15), review 716 
produced e-mails, e-mail from J. Robinson 
(to .63)(to 1.03), e-mail from/to K. Cuddy 
(.05) 

I 0/19/2015 E-mail from J. Robinson, e-mail to K. 
Cuddy, Review 716 LLC Discovery, e-mails 
to K. Cuddy, e-mail from K. Cuddy, e-mail 
to J. Robinson, look at deposition transcript 
(.52)(to I .83)(to 2.72) 

Page 5 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

1.91667 325.00 622.92 

2.51667 325.00 817.92 

0.02 325.00 6.50 
0.12 325.00 39.00 

4.85 325.00 1,576.25 

1.52 325.00 494.00 

1.08 325.00 351.00 

3.16667 325.00 1,029.17 

Total 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 l 

DATE WORK PERFORMED 

10/20/2015 Extension Motion, serve & file (no charge), 
review 716 discovery ( l .38)(to l .82) 

10/21/2015 Review 716 Discovery ( l .22)(to 3.33)(to 
4.62) 

10/23/2015 JG Deposition (2.15), opposition to 
prevailing party motion (to 3.87)(to 4.57), 
finalize, serve & file (no charge), Review 
Laches Oral Argument Request, review 
extension orders (.02), e-mail from/to J. 
Robinson (.05) 

10/24/2015 Opposition to 716 Qui Tam/Punies Motion 
( l.83) 

10/25/2015 Opposition to 716 Qui Tam and Punies 
Motion (.45)(to 3.23)(to 5.20) 

I 0/26/2015 Settlement mtg with J. Robinson (.2), 
Opposition to 716 Qui Tam/Punies motion 
(to l .35)(to 3. l 3)(to 4.28)(to 6.82)(to 7.57) 

10/27/2015 Opposition to 716 Qui Tam/Punies Motion 
(.55)(to 2.17), finalize, serve & file (no 
charge), e-mail from/to J. Robinson (.02) 

10/28/2015 Review Deficiency Notice, Proper Proof of 
Service, serve & file (no charge), call from 
H. Wyckoff (.02), Look at 2nd Production 
supplement (to .53) 

l 0/29/2015 E-mail to H. Wyckoff (.02) 

Page6 

Invoice 
DATE INVOICE# 

1114/2016 3416 

TERMS 

HOURS RATE AMOUNT 

l.82 325.00 591.50 

4.61667 325.00 l,500.42 

5.04 325.00 l,638.00 

l .83333 325.00 595.83 

5.2 325.00 l,690.00 

7.56667 325.00 2,459. l 7 

2.19 325.00 711. 75 

0.53333 325.00 173.33 

0.02 325.00 6.50 

Total 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

I 0/30/2015 Review 716 LLC Opposition to Motion to 
Compel (.18), review LLC Opposition to 
Preliminary Injunction, e-mail to H. Wyckoff 
(to .93), e-mail to/from/to H. Wyckoff, look 
at Motion for Protective Order, look at LAA 
Attorney Fee Motion Re.ply (.4) 

11/1/2015 Laches Opposition (.77) 
11/2/20 I 5 Opposition to Lac hes ( 1.63) 
11/3/20 I 5 Laches Opposition, e-mail from/to J. 

Robinson ( l .58)(to 2.55)(to 3.18) 
11/4/2015 Laches Opposition (l .75)(to 2.97)(to 3.58)(to 

4.95)(5.55)(6.4 7) 
11/5/20 I 5 Laches Opposition (.95)(to 1.73), finalize, 

serve & file (no charge) 
11/6/20 I 5 Call to M. Bahr, call to K. Cuddy, e-mail 

to/from/to M. Bahr (.48), Response to 
Protective Order Motion (to 2.25), e-mails 
from/to H. Wyckoff & E. Gardner (to 2.80) 

11/7/2015 Protective Order Opposition (.85)(to 2.38)(to 
3.53) 

11/8/2015 Opposition to Protective Order (2.30)(to 
3.18) 

Page 7 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

1.33 325.00 432.25 

0.77 325.00 250.25 
1.63333 325.00 530.83 
3.18333 325.00 1,034.58 

6.46667 325.00 2,101.67 

1.73333 325.00 563.33 

2.8 325.00 910.00 

3.53333 325.00 1,148.33 

3.18333 325.00 1,034.58 

Total 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

11/9/2015 e-mail from/call to/fr M. Bahr (.35) 
Preliminary Injunction Reply (to .65), call 
from K. Cuddy (.08) (to l .60)(to 2.98), 
finalize, serve & file (no charge) 

11/10/2015 Review Laches extension motion, e-mail 
to/from/to J. Robinson (.25), Protective 
Order Opposition (to 1.17), finalize, serve & 
file (no charge), call from/to K. Cuddy (to 
1.18) 

11 /I I /2015 Call from K. Cuddy (.I ),Discovery letter & 
e-mail to J. Robinson (to 2.12), Compel 
Reply (to 2.35) 

11/12/2015 Compel 716 Reply (1.37) 
11/14/2015 Compel 716 Production Reply ( 1.12) 
11/15/2015 Compel 716 Production Reply ( l.42)(to 

2.88)(to 4.23) 
11/17/2015 Review LAA Laches Reply (.15), Compel 

716 Production Reply (to I .97)(to 2.28) 
11/18/2015 Compel 716 Production Reply (.3 7) 
11/26/2015 Review 716 Protective Order Reply (.05) 
11/27/2015 Review Qui Tam/Punies Replies (.55) 
12/7/2015 Notice of Admissions by LAA (1), serve & 

file (no charge), e-mail to K. Cuddy (to 
1.12), discovery letter to J. Robinson (to 
1.82) 

Page 8 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

2.98333 325.00 969.58 

1.18333 325.00 384.58 

2.35 325.00 763.75 

1.37 325.00 445.25 
1.12 325.00 364.00 

4.23333 325.00 1,375.83 

2.28333 325.00 742.08 

0.36667 325.00 119.17 
0.05 325.00 16.25 
0.55 325.00 178.75 

1.81667 325.00 590.42 

Total 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

12/8/2015 Discovery Letter to J. Robinson, e-mail to J. 
Robinson (I .60), prepare for oral argument 
( 1.8), Rule 56(t) Request (.5) 

12/9/2015 Rule 56(t) Request (I .45)(to 2.4 7) 
12/10/2015 E-mail to K. Cuddy re: Rep. Hawker's gci 

e-mail (1.5), e-mail from/to/from G. Callow 
(.05) 

12/11/2015 Call to G. Callow (.02) 
12/12/2015 Prepare for oral argument (.33) 
12/14/2015 Motion Re: Hawker GCI e-mails (1.48), 

serve & file (no charge) 
12/15/2015 Prepare for oral argument (.92) 
12/16/2015 Prepare for oral argument (4), oral argument 

(to 5.28) 
12/30/2015 Review Opposition to Rule 56(t) Request, 

Rule 56(t) Reply, review LAA Mootness 
Motion, e-mail to K. Cuddy ( 1.67) (to 1.95) 

12/31/2015 Conditional Civil Rule56(t) Reply( 1.45)(to 
2.20) 

l/1/2016 Conditional Rule 56(t) Reply, Status 
Conference Request, Preliminary Witness 
List, Request for Production No. 5 to LAA 
(I .33)(to 2.30) 

1/2/2016 Conditional Rule 56(t) Reply, e-mail to M. 
Buller ( l .23)(to 2.03) 

Page 9 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

3.9 325.00 1,267.50 

2.46667 325.00 801.67 
1.55 325.00 503.75 

0.02 325.00 6.50 
0.33 325.00 107.25 

1.48333 325.00 482.08 

0.92 325.00 299.00 
5.28 325~00 1,716.00 

1.95 325.00 633.75 

2.2 325.00 715.00 

2.3 325.00 747.50 

2.03333 325.00 660.83 

Total 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

1/3/2016 Status Conference Request, Conditional Rule 
56(f) Request Reply (2.02), serve (no 
charge). 

1/4/2016 File Conditional Rule56(f) Reply & status 
conference request (no charge), e-mail to K. 
Cuddy (.15), call from M. Buller (.to .20), 
e-mail to/from M.E. Beardsley (.05), e-mail 
from/to K. Cuddy (to .30), prepare for K. 
Cuddy Mtg (.05) 

1/6/2016 Review Deficiency Notice, Response to 
Deficiency Notice (.23) serve & file (no 
charge), e-mail from/to J. Robinson (.Oo2) 

1/7/2016 Prepare for conference with K. Cuddy (2.24), 
conference with K. Cuddy ( 1.2), review 
Laches Denial Order (to 3.53) 

1/8/2016 Call from/to J. Crawford (.15), discovery 
letter to K. Cuddy (to 2.28) 

1111/2016 Request for Production No. 6 to LAA (.8) 
1/13/2016 AHFC Deposition (.5), review Compel 716 

LLC Order (to .63), look at QuiTam/Punies 
Order (to .72) 

1/14/2016 E-mail from/to J. Robinson (.05), call to J. 
Robinson, e-mail to J. Robinson (to .09) 

7/31/2015 Outlook PST File Viewer Pro - Single User 
License 

Page 10 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

2.01667 325.00 655.42 

0.35 325.00 113.75 

0.25 325.00 81.25 

3.53333 325.00 1,148.33 

2.28333 325.00 742.08 

0.8 325.00 260.00 
0.71667 325.00 232.92 

0.09 325.00 29.25 

69.00 69.00 

Total 
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e 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

I 0/15/2015 Notary signature 
10/19/2015 Copy - compression/word index, electronic 

transcript Exhibits (electronically scanned 
and hyperlinked/archived/e-mailed) 

11/5/2015 Notary Signature 
Total Reimbursable Expenses 

Page 11 

Invoice 
DATE INVOICE# 

1/14/2016 3416 

TERMS 

HOURS RATE AMOUNT 

I0.00 10.00 
151.60 151.60 

10.00 10.00 
240.60 

Total $65,097.41 
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I!' .. ·,;. -~ - ~~s·;s;· 

Outlook PST Viewer Pro Reimbursement 

--------~ ----- ~ -- --------- - -------------. --. -- -- - --. - - - - . -
· Fs *.;,51:001.sg'n)up s77-327s914 CA. ·-· . . . ~ '• - -. 

Trans.action date: 

ca.n1 tvP~' 
Transaction type: 

~~e·rct-.a:,rrt ·de_~~!. ~.'?n: 

MerCharlt Information:. 
. . ,' -
Reference number. 

07/31/2015 

Visa 

Purchas·es 

DIRECT 
MARKEnriG/r.tARKETERS -
NOT ELS~iHERE CL .. 
877'3278914 , CA 

&lS9 

... ,,.;, 

Vendor Jim Gottstein -exp 

... = I,,,, ., .. ,,.,, ~· 
Fl Date 07/31/2015 (ii) 

Ref. No. _S..:..ys_T_o_o_ls _____ _ 

AmountDue _6_9._o_o ____ _ 

Bill Due 08/10/2015 (ii] 
Terms 

Memo 

I Computer Expense 

$69.00 l~Items 

I Amount 

I 

.. $0.oo ,I 

1.Memo. 

69.00 I Outlook PST Ale Viewer Pro - Single User License 

· ~9.oo 
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The UPS Store - D131 
645 G Street, Suite 100 

Anchorage, AK 99501 
( 907) 276-7888 

10/15/15 09:19 AM 

We are the one stop for all your 
shipping, postal and business needs. 

l~e offer a 11 the services you need 
to keep your business going. 

1111111111111111111111111111111111111111111111111111111111111111111111 

001 500060 (011) TO $ 10.00 
Notary - 1 Signature 

SubTotal $ 10.UO 
Total $ 10.0fJ 

VISA $ 10.0ll 
ACCOUNT NUMBER * **********UR295 
Appr Code: (Sl Sale 

Receipt IO 83839372663277888382 001 I terns 
CSH: LINDA Tran: 1255 Reg: 001 

Thank you for visiting our store. 
Please come back again soon. 

l~hatever your business and per:>ona I 
needs, we are here to serve you. 

We're here to help. 
Join our FREE email program to receive: 

great offers and resources. 

w1~w. theupsstore .com/s ignup 
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·- e 
Pacific Rim Reporting 

711 M Street, Suite 4 
Anchorage, Alaska 99501 

Telephone (907) 272-4383 - Facsimile (907) 272-4384 
TAX ID#: 91-1845426 

pacificrim@acsalaska.net 

BILL TO: 

Law Office of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, Alaska 99501 

I ATTENTION: I J. Gottstein 

REPOR... BROOKING 

DATE TAKEN 

Invoice 
DATE INVOICE ... 

10/19/2015 15-20219 

TERMS 

Due on Receipt 

I 
DESCRIPTION AMOUNT 

ALASKA BUILDING, INC. v 716 WEST FOURTH AVENUE LLC, 
ET AL. 

10/16/2015 DEPOSITION OF JAMES GOTTSTEIN - VOLUME I 

Copy - Compression/word index, electronic transcript 
Exhibits (electronically scanned and 
hyperlinked/archived/e-mailed) 

Thank you for choosing Pacific Rim Reporting. Total 

142.10 
9.50 

$151.60 

Exhibit B, page 14 of 15 
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9 -r.11e7~-f c,,TO Lcrse9 
The UPS Store - #131 

645 G Street, Suite 100 
Anchorage, AK 99501 

( 907) 276-7888 

11/05/15 10:00 AM 

~Je are the one stop for a 11 your 
shipping, postal and business needs. 

\~e offer a 11 the services you need 
to keep your business going. 

1111111111111111111111111111111111111111111111111111111111111111111111 

001 500060 (011) TO $ 10.00 
Notary - 1 Signature 

SubTotal $ 10.00 
Total $ 10.00 

VISA $ 10.00 
ACCOUNT NUMBER * ***********f8295 
Appr Code: (S) Sale 

Receipt IO 82839379859118888381 001 Items 
CSH: LINDA Tran: 3660 Reg: 002 

Thank you for visiting our store. 
Please come back again soon. 

\•Jhatever your business and persona 1 
needs, ~1e are here to serve you. 

We're here to help. 
Join our FREE email program to receive 

great offers and resources. 

www.theupsstore.com/signup 

Exhibit B, page 15 of 15 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

1/15/2016 Prepare for and conference with J. Robinson 
(1.03), e-mail to J. Robinson (.I), e-mail 
from/to J. Robinson (.03) 

1120/2016 Review Motion for Reconsideration (.12), 
review extension motion (.02), e-mail to K. 
Cuddy (.02) 

1/21/2016 AHFC Discovery (.13), review J. Robinson 
e-mail and 716 Settlement proposal, e-mail 
to J. Robinson (.2), call from/to/from J. 
Robinson, e-mail to J. Robinson (to 1.23), 
e-mail from/to K. Cuddy (.08), continue 
AHFC Discovery (to 1.77), e-mail to 
Maryellen Beardsley (.05), revise draft 
settlement agreement, e-mail to J. Robinson 
(2) 

1/22/2016 Request for In Camera Review package (.8), 
serve & file (no charge), call from K. Cuddy, 
e-mail to J. Robinson (to .98), e-mail from/to 
J. Robinson (to 1.49), e-mail from/to Mary 
Ellen Beardsley (.05) e-mail from/to J. 
Robinson (.0 I), e-mail from/to Mary Ellen 
Beardslay (.0 I), e-mail from/to J. Robinson 
(to 1.70), e-mail from J. Robinson, review & 
revise new draft settlement agreement, 
e-mail to J. Robinson (to 2.67)(to 3.95) 

Page 1 

Invoice 
DATE INVOICE# 

3/25/2016 3419 

TERMS 

HOURS RATE AMOUNT 

1.16 325.00 377.00 

0.16 325.00 52.00 

3.82 325.00 1,241.50 

3.95 325.00 1,283.75 

Total 

Exhbit C, page 1 of 9 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

1/23/2016 E-mail to J. Robinson (.15) 
1/24/2016 E-mails from J. Robinson, e-mail to J. 

Robinson (.03), e-mail from J. Robinson, 
review & revise settlement agreement, 
e-mail to J. Robinson, e-mail to M. Bahr, 
e-mail to J. Robinson (to 1.43), e-mail 
from/to M. Bahr, e-mail to J. Robinson (.02) 

1/25/2016 E-mails from J. Robinson, e-mail to J. 
Robinson, call from M. Bahr (.12), e-mail 
from M. Bahr, call from J. Robinson (to .25), 
letter from K Cuddy(. I), e-mail from/to J. 
Robinson (to .24), e-mail from/to J. Robison 
(.05) 

1/26/2016 E-mail from J. Robinson, review & revise 
settlement agreement, e-mail to J. Robinson 
(.43), review Laches Reconsideration Denial, 
review final settlement agreement (to .77), 
conference with J. Robinson (.3), call from 
K. Cuddy (.02), e-mail from/to J. Robinson 
(.02) 

1/28/2016 Look at Documents from AHFC (.3), e-mail 
to M.E. Beardsey (.02) 

2/1/2016 Call to J. Robinson (.I 0) 

Page 2 

Invoice 
DATE INVOICE# 

3/25/2016 3419 

TERMS 

HOURS RATE AMOUNT 

0.15 325.00 48.75 
1.45 325.00 471.25 

0.29 325.00 94.25 

I. I I 325.00 360.75 

0.32 325.00 104.00 

0.1 325.00 32.50 

Total 

Exhbit C, page 2 of 9 
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• 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 99501 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 99501 

DATE WORK PERFORMED 

2/4/2016 Call to J. Robinson (.08), review LAA Not 
Extension S/J Opposition & cases (to .91 )(to 
1.45), e-mail to K. Cuddy, e-mail to J. 
Robinson (to 1.57) 

2/5/2016 Look at LAA Response to Request for 
Production No. 5, call to K. Cuddy (.30), 
Extension motion, serve & file (no charge), 
e-mail from/to J. Robinson, call to J. 
Robinson, review Rule 41 (to .52), review P. 
Varni analysis of 716 LLC proposal, call to 
J. Robinson (.15) 

2/7/2016 E-mails to J. Robinson, e-mail from J. 
Robinson (.27) 

2/8/2016 Discovery letter to K. Cuddy ( 1.58) 
2/11/2016 E-mails from/to J. Robinson (.15) 
2112/2016 Call from J. Robinson (.03), review K. 

Cuddy Discovery Letter (.05), e-mail to K. 
Cuddy (to .63) 

2/1612016 Look at LAA Supplemental Production (.13) 
2117/2016 Review 716 LLC summary judgment 

opposition (.45) 

Page 3 

Invoice 
DATE INVOICE# 

3/25/2016 3419 

TERMS 

HOURS RATE AMOUNT 

1.56667 325.00 509.17 

0.67 325.00 217.75 

0.27 325.00 87.75 

1.58333 325.00 514.58 
0.15 325.00 48.75 

0.63333 325.00 205.83 

0.13333 325.00 43.33 
0.45 325.00 146.25 

Total 

Exhbit C, page 3 of 9 
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·- e 
Law Offices of James JJ. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

2/18/2016 Review LAA Response to In Camera 
Request, Review LAA Response to RFP No. 
6, Not Extension Summary Judgment Reply, 
e-mail from/to/from/to J. Robinson,e-mail 
from K. Cuddy, review 716 LAA Motion for 
Protective Order, Notice Of Compliance and 
Production (.65)(2. 78) 

2/19/2016 Not Extension Summary Judgment Reply 
( l.35)(to 3.98)(to 6.12) 

2/20/2016 Motion for Contempt (.87) (to 1.22) 
2/21/2016 Motion for Contempt (I .32)(to 2.55)(to 4.73) 
2/22/2016 Contempt Motion ( 1.38), finalize, serve & 

file (no charge), Not Extension Summary 
Judgment Reply (to I .82)(to 3.05) 

2/23/2016 Not Extension Summary Judgment Reply 
(2.78)(to 3.12), finalize, serve & file (no 
charge) 

2/24/2016 E-mail from A. Mcleod, review M. Pfeffer 
APOC reports, e-mail to A. Mcleod (.3) 

Page 4 

Invoice 
DATE INVOICE# 

3/25/2016 3419 

TERMS 

HOURS RATE AMOUNT 

2.78 325.00 903.50 

6.11667 325.00 1,987.92 

1.21667 325.00 395.42 
4.73 325.00 1,537.25 
3.05 325.00 991.25 

3.11667 325.00 1,012.92 

0.3 325.00 97.50 

Total 

Exhbit C, page 4 of 9 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

-(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

2/24/2016 Discovery letter to K. Cuddy (.35)(to .53), 
(to 2.33) call from L. Norene (.1), e-mail to 
J. Robinson, e-mail from/to H. Wyckoff, 
review Opposition to Contempt Motion, In 
Camera Request Review Reply (to 4.52), 
e-mail from J. Schwamm, call to J. 
Schwamm (.05) 

2/25/2016 Call from/to/from J. Schwamm, e-mail to J. 
Schwamm, In Camera Review Request 
Reply (.35)(to .58)(to .67), finalize, serve & 
file (no charge), prepare for L. Norene 
deposition, Show Cause Reply (to 1.02) 

2/26/2016 Opposition to 716 Protective Order Motion 
(.62)(to l.92)(to 2.70), call from/to J. 
Robinson, review and contemplate 
Calendaring Order (to 2.83)(to 4.13), 
Contempt Motion Reply (to 4.37) 

2/27/2016 Contempt Motion Reply (2), Opposition to 
Motion for Protective Order (to 2.33) 

2/29/2016 Opposition to Protective Motion (1.32)(to 
1.73), Contempt Motion Reply (to 2.55)(to 
3.57), finalize, serve & file (no charge), 
review Discovery Letter from K. Cuddy 
(.05). 

Page 5 
..... ~ 

Invoice 
DATE INVOICE# 

3/25/2016 3419 

TERMS 

HOURS RATE AMOUNT 

4.57 325.00 1,485.25 

1.01667 325.00 330.42 

4.37 325.00 1,420.25 

2.33333 325.00 758.33 

3.62 325.00 1,176.50 

Total 

Exhbit C, page 5 of 9 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

3/2/2016 E-mail from J. Robinson, Review Discovery 
Motions stay, call to K. Cuddy, call to P. 
Shorett (.35), call to J. Robinson (to .37) 

3/3/2016 Call from L. Norene (.48), e-mail to/from P. 
Shorett (.75), e-mail to K. Cuddy (to 1.62), 
witness list, call from J. Robinson (to 1.75) 

3/4/2016 Review7 I 6 LLC privilege log (.17), letter to 
J. Robinson (to .95)(to 3.33) 

3/5/2016 Preliminary Witness List ( 1.17) 
3/7/2016 E-mail from/to/from/to J. Robinson (.2), 

Preliminary Witness List, Non-retained 
Experts summary (.77), e-mail from/to K. 
Cuddy (.05) 

3/8/2016 Preliminary Witness List & Non-Retained 
Expert Summary (1.52) 

3110/2016 Review tile, call to/fr K. Cuddy (.48). 
Witness List (.4) 

3/11/2016 Preliminary Witness List, e-mail from/to J. 
Robinson (.72), E-mail from/to K. Cuddy, 
Review LAA Justiciability Response (.5) 

3113/2016 Preliminary Witness List and Non-Retained 
Expert Summary (.88) 

3115/2016 Rview LAA Preliminary Witness List & 
Expert Disclosure (.03) 

3116/2016 Review J. Robinson Discovery Letter (.15) 

Page 6 

Invoice 
DATE INVOICE# 

3/25/2016 3419 

TERMS 

HOURS RATE AMOUNT 

0.36667 325.00 119.17 

1.9 325.00 617.50 

3.33333 325.00 1,083.33 

1.16667 325.00 379.17 
0.82 325.00 266.50 

1.51667 325.00 492.92 

0.52 325.00 169.00 

1.22 325.00 396.50 

0.88 325.00 286.00 

0.03 325.00 9.75 

0.15 325.00 48.75 

Total 

Exhbit C, page 6 of 9 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

3/17/2016 Review 716 LLC Witness List (.I) 
3/18/2016 Prepare for oral argument (.18) 
3/19/2016 Prepare for oral argument (I) 
3/20/2016 Prepare for Oral Argument (.63)(to I .78)(to 

2.54) 
3/21/2016 Prepare for Oral Argument (3.28) 
3/22/2016 Prepare for oral argument (4.17), oral 

argument (1.5 hours) 
3/24/2016 Review Not Extension Summary Judgment 

Order (.2) 
Total Reimbursable Expenses 

Page 7 

HOURS 

0.1 
0.18333 

I 
2.54 

3.28 
5.67 

0.2 

Invoice 
DATE INVOICE# 

3/25/2016 3419 

TERMS 

RATE AMOUNT 

325.00 32.50 
325.00 59.58 
325.00 325.00 
325.00 825.50 

325.00 1,066.00 
325.00 1,842.75 

325.00 65.00 

25.00 

Total $26,045.59 

Exhbit C, page 7 of 9. 
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e vG.v ~I 1 J11f"i,,1 {_,,6e 
The UPS Store - #131 l:cc r 

.645 G Street,·._sui te-. rbo 
Anchorage~. AK 99501 

( 901) · 216"7aaa· . 

01/26/16 02:04 PM 

\•le are the one stop for a 11 your 
shipping, postal and husiness needs. 

Ne offer a 11 the services you need 
to keep your business going. 

II I II I I II II I Ill Ill Ill I I Ill I I I II I II 111111111111111111111111111111 II I Iii 
''· ·,· . 

001 500060 (011) TO$ 10.0ti 
Notary - 1 Signature 

002 500059 (011) TO $ ~.Oil 

Notary 2-10 Sig. 

ACCOUNT NUMifER * 
Apprcad!!:-- (Sl sate 

Sub Tota 1 $ 15 .Oil 
Total $ 15.00 

VISA $· 15.0[) -
****-*-***'~H:*8295 

Receipt IO 83839318219478888372 CJ02 ilems 
CSH: Peggy Tran: 375_0 Reg: 001 

Thank you for visiting our storf.. 
Please come back again soon. 

~Jl1atever your bus ines5 and pe1"s1ina 1 
_.needs,.we arehere to. serve you. 

'l'Je 're he're to help. ; · 
Join our ,PREE email program to receive 

great offers and resources. 

1·w11·1. theupsstore. com/s ignup 

Exhbit C, page 8. of 9 . 
. ~t·.~~-· __ ,..1 .. - . ,~,,., . ...--..._--. ···--·-···)--" "~Q 
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(' , 

'ow of(/ e 
J: ti ~f'! ( l,,.1,.-o lr>e}~ 

The UPS Store - #131 
645 G Street, Suite 100 

Anchorage, AK 99501 
(907) 276-7686 

02/22/16 10:35 AM 

We are the one stop for a 11 your 
shipping, postal and business need~. 

l1le offer a 11 the services you need 
to keep your business going. 

II llll llllllllll llllll llll I lllllllll I II I 111111111111111111111111111111 

001 500060 (011) TO$ 10.0ll 
Notary - 1 Signature 

Sub Total $ 10.00 
Total $ 10.00 

VISA $ 10.00 
ACCOUNT NUMBER * ************6285 
Appr Code: (Sl Sale 

Receipt ID 63B39316790020B86363 001 Items 
CSH: LINDA Tran: 4424 Reg: 001 

Thank you for visiting our store. 
Please come back again soon. 

~lhatever your business and personal 
needs, ·we are here to serve you. 

l•le're here to help. 
Join our FREE email program to receive 

great offers and resources. 

www.theupsstore.com/s ignup 

Exhbit C, page 9 of 9 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

7/7/2015 Call to K. Cuddy (.13) 
3/25/2016 e-mail to K. Cuddy (.32) 
3/26/2016 E-mail from/to/from/to K. Cuddy ( 1.85), fee 

application (.5) 
3/27/2016 E-mail to/from/to/from/to K. Cuddy (.6) 
3/28/2016 Fee Application (1.23) 
3/29/2016 Fee Application (I .20)(to 2.73)(to 3.33), 

e-mail to/from/to K. Cuddy (.5) 
3/30/2016 Fee Application (.95)(to 3.68) 
3/31/2016 Fee Application, e-mail to K. Cuddy, e-mail 

to J. Robinson (deferred b/c reconsideration 
motion) ( 1.52) (to 3.02) review motion for 
reconsideration, review request for 
responses, Motion for Enlargement of Time 
(to 3.72)(to 4.52), finalize, serve & file (no 
charge), Response to Reconsideration motion 
(to 5.52)(6.42) 

4/1/2016 Call from/to K. Cuddy (.52), 
Reconsideration Response, e-mail to K. 
Cuddy (to I .02)(to 2.88) 

4/4/2016 Call from K. Cuddy(.4), call to/from J. 
Robinson, e-mail to/from/to K. Cuddy (to 
.43)(.2) 

4/6/2016 Reconsideration Response (I .85)(to 2. 70)(to 
3.82)(to 5.65)( I) 

Page 1 

Invoice 
DATE INVOICE# 

5/20/2016 3421 

TERMS 

HOURS RATE AMOUNT 

0.13333 325.00 _43.33 
0.31667 325.00 102.92 

2.35 325.00 763.75 

0.5 325.00 162.50 
1.23 325.00 399.75 
3.83 325.00 1,244.75 

3.68 325.00 1,196.00 
6.41667 325.00 2,085.42 

2.88333 325.00 937.08 

0.63 325.00 204.75 

6.65 325.00 2,161.25 

Total 

Exhibit D, Page 1 of 2 
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Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 
(907) 274-7686 Tel 
(907) 274-9493 Fax 

BILL TO 

Alaska Building, Inc. 
406 G St. Ste 206 
Anchorage, AK 9950 I 

DATE WORK PERFORMED 

4/7/2016 Check Court View, e-mail to K. Cuddy 
(.02), Reconsideration Response, e-mail 
from/to K. Cuddy, Review Extension Motion 
(to .43)(to 1.72), serve (inc. e-mail to K. 
Cuddy) & file Extension Opposition (no 
charge)(to 2.53)(to 3.12), mail missing 
proposed order & e-mail to K. Cuddy & J. 
Robinson (no charge) 

4/8/2016 Reconsideration Response (.85) 
4/10/2016 Reconsideration Response (.2) 
4/11/2016 Reconsideration Response (2.02), serve & 

file (No charge), Review Reconsideration 
Response Extension Reply (.05) 

4115/2016 Call to K. Cuddy (.32) 
4/26/2016 E-mail to K. Cuddy (.05) 
4/28/2016 Call to K. Cuddy (.07) 
4/29/2016 Call from K. Cuddy (.22) 
5/2/2016 Review LAA Extension Motion, Review 

Extenstion Order (.05) 
5/10/2016 Review LAA Response to Reconsideration 

(.05) 
5/20/2016 Review Reconsideration Denial (.05) 

Page 2 

Invoice 
DATE INVOICE# 

5/20/2016 3421 

TERMS 

HOURS RATE AMOUNT 

3.11667 325.00 1,012.92 

0.85 325.00 276.25 
0.2 325.00 65.00 

2.07 325.00 672.75 

0.31667 325.00 102.92 
0.05 325.00 16.25 
0.07 325.00 22.75 

0.21667 325.00 70.42 
0.05 325.00 16.25 

0.05 325.00 16.25 

0.05 325.00 16.25 

Total $11,589.51 

Exhibit D, Page 2 of 2 
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... 

ALASKA COURT SYS'l'EM 

Receipt Type Case Outstanding Amount 0.00 

Receipt Number 1160385 Receipt Date 03/31/2015 

Case Number 3AN-15-05969CI 

Description Alaska Building Inc vs. 716 West Fourth Avenue LLC 

Received From Law Offices of James B. Gottstein 

On Behalf Of Alaska Building Inc 

Itemized Listing: 

Description 

Complaint Re Real Estate Matter 

Receipt Payments 

Check/Money Order 

Comments 

Total Received 
Net Received 

Change 

Amount 

150.00 

150.00 
150.00 

0.00 

Deputy Register gmills Transaction Date 

Amount 

150.00 

Reference Description 

10513 

03/31/2015 
11:28:53.23 

Exhibit E 
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LAw OFFICES OF 

JAMES B. GorrsTEIN 
406 G STREET, SUITE 206 

ANCHORAGE. ALASKA 
99501 

TELEPHONE 
(907) 274-7686 

FACSIMILE 
(907) 274-9493 

• 
ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

vs. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

Defendants. 

Case No. 3AN- l 5-05969CI 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MEMORANDUM IN SUPPORT OF 
ALASKA BUILDING, INC., MOTION FOR COSTS AND 

ATTORNEY'S FEES AGAINST 716 WEST FOURTH AVENUE LLC 
AND LEGISLATIVE AFFAIRS AGENCY 

Plaintiff, Alaska Building, Inc., has moved for costs and attorney's fees against 

defendants 716 West Fourth Avenue LLC (716 LLC) and the Legislative Affairs Agency 

pursuant to Civil Rules 79 and 82. On March 24, 2016, this Court entered its Order on 

Motion for Summary Judgment Re: Lease is Not an Extension granting the declaratory 

judgment requested by Alaska Building, Inc., and making it the final appealable order. 

Reconsideration was sought by 716 LLC on March 30, 2016, and this Court requested 

responses by April 11, 2016. The time for Alaska Building, Inc., to file its motion for 

attorney's fees was extended by Order dated April 11, 2016, until IO days after 

determination of the then pending motion for reconsideration. The Legislative Affairs 

002548



LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET. SUITE 208 

ANCHORAGE.ALASKA 
99SOI 

TELEPHONE 
(907) 274-7688 

FACSIMILE 
(907) 274·9493 

Agency received two extensions for its response and reconsideration was denied on May 

20, 2016. Alaska Building, Inc., is thus the prevailing party in this action. 

I. Fees and Costs 

Filed herewith is the Affidavit of James B. Gottstein, Esq., In Support of Alaska 

Building Motion for Attorney's Fees (Affidavit of Counsel), which establishes the 

following costs and attorney's fees: 

Date Description Fees Costs 

3/H2015 _,Fili~gFee : $ _____ _J?O.OQ_ 
-w ~?~l_i!~ - -- -~ - _1_,3 09 .00 __ 

_ _ _ :_Gopi(!S 8l f>ost~(! __ l _$. ____ 100.00 
l/14/20l~jl:~o_th_Counts $ 41,862.18 
1114/2016: Illegal Lease $ 64,856.81 : $ 240.60 

I 

3/2?/2Q1_6 ll!l~gal_L~ase _ $_ 26,Q~Q._5~ j _~ _ _ -~5_:9_9 _ 

___ -~~?O!_?:OI_§_,_!!_l_~~~-~~~t:- $ I 1,589.51 : $ 
_Total $ 1~4,329.0~ :_$ 1,8_1 _ _5.§0 

II. Civil Rule 82 

Civil Rules 82(a) &(b) (2) provide that the prevailing party in a civil case that 

recovers no money judgment shall be awarded 20% of reasonable actual attorney's fees as 

the default. Within the $144,329.09 in attorney's fees, $8,220.33, highlighted in yellow, 

has been identified as being for work on what was Count Two of the original complaint 

pertaining to damage to the Alaska Building, which was severed from this action. These 

have been identified because of an expected challenge to them, but "attorney fees do not 

have to be apportioned 'with reference to the disposition of individual issues,' " Nautilus 

Marine Enterprises, Inc. v. Exxon Mobil Corp., 332 P.3d 554, 564 (2014). Thus, the entire 

Memorandum in Support of Motion 
for Costs and Attorney's Fees Page 2 of JO 

002549



LAW OFFICES OF 

JAMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE, ALASKA 
99501 

TELEPHONE 
1907) 274·7888 

FACSIMILE 
1907) 274·9493 

• • 
$144,329 in fees should be the basis upon which the attorney's fees are awarded. Alaska 

Building, Inc., believes enhanced fees are appropriate here. 

(a) Enhanced Fees Are Appropriate Here 

Civil Rule 82(b)(3) allows the court to vary from the default percentage upon 

consideration of the following factors as relevant here: 

(A) the complexity of the litigation; 
(C) the reasonableness of the attorneys' hourly rates and the number of hours 

expended; 
(F) the reasonableness of the claims and defenses pursued by each side; 

(G) vexatious or bad faith conduct; 
(H) the relationship between the amount of work performed and the significance of 

the matters at stake; 
(K) other equitable factors deemed relevant. 

The Court has broad discretion to vary its award from the default percentage so long as it 

explains the reasons for the variation: 

"[l]n general, a trial court has broad discretion to award Rule 82 attorney's 
fees in amounts exceeding those prescribed by the schedule of the rule, so 
long as the court specifies in the record its reasons for departing from the 
schedule." 

Johnson v. Johnson. 1 Because Rule 82 is to only partially compensate prevailing parties 

for their attorney's fees, full fees are only allowed ifthe claim or defense is frivolous or 

constitutes vexatious or bad faith conduct. Id, n. 20. For the following reasons, Alaska 

Building, Inc., believes full fees are appropriate here, and if not, substantially enhanced 

fees over the default Rule 82 schedule should be awarded. 

1 239 P.3d 393, 400 (Alaska 2010). 
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• • 
(i) Full Fees Should Be Awarded Here 

In Crittell v. Bingo, 2 the Supreme Court held that full attorney's fees for vexatious 

or bad faith conduct under Civil Rule 82(b )(3)(G), includes pre-litigation conduct as well 

as the conduct of the litigation. In Johnson, 3 the Supreme Court stated trial courts may 

award full fees under Civil Rule 82 if a claim or defense is frivolous even in the absence of 

bad faith. Here, there was bad faith conduct before the litigation, the defense of which was 

frivolous here. The parties knew the lease did not comply with AS 36.30.083(a) and when 

the lease was challenged in this litigation, the defense of the blatantly illegal lease was 

frivolous. 

The bad faith conduct is demonstrated by the June 20, 2013, e-mail from Mark 

Pfeffer forwarding to Rep. Hawker, the chair of the Legislative Council, "the back channel 

between lawyers." Exhibit I. In it Mr. Steiner reported that "the intent was to extend [the 

lease] based on beating the as-is [value] by I 0%, but then NOT being limited by that 

standard in the material modification." In other words, the plan was to extend the lease 

under AS 36.30.083(a) with no physical modifications and then use the just adopted 

revised procurement procedures to perform the demolition of the two buildings and 

construction of the new office building as a "major modification" of the by then extended 

lease. 

Mr. Steiner then reported "I don't know whether beating a post-renovation [Broker 

Opinion of Value] or appraisal by 10% will prove feasible, but I do not believe Rep. 

2 83 P.3d 532 (Alaska 2004). 
3 239 P.3d at n. 20. 
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• 
Hawker wants or expects to be told that standard limits improvements to the building." 

Id. In this e-mail, Mr. Steiner is reporting Rep. Hawker intended to disregard AS 

36.30.083(a)'s requirements. 716 LLC acceded, resulting in this lawsuit challenging its 

legality. This is bad faith conduct on both parties justifying full fees. 

Then, when the legality of the lease was challenged in this action, the defense of 

the blatantly illegal lease was frivolous. This Court's March 24, 2016, Order On Motion 

for Summary Judgment Re: Lease is Not an Extension, suggests as much at p. 16 where 

this Court stated, "A court finding that this leasing scheme could be sole-sourced would 

eviscerate the competitive principles of the state procurement code." In Alaska Fur 

Gallery, Inc. v. First Nat. Bank Alaska, 4 the Supreme Court affirmed an award of full fees 

where the Superior Court found the non-prevailing party had not adequately explained 

inconsistency in testimony. Here, neither 716 LLC, nor the Legislative Affairs Agency 

even attempted to address their moving forward with a lease they knew did not comply 

with AS 26.30.083(a). 

Thus, the conduct leading to this lawsuit was in bad faith and the defense of this 

litigation was frivolous, either of which support an award of full attorney's fees. Even if 

full fees are not awarded here, they should be substantially enhanced. 

4 345 P.3d 76, 89 (Alaska 2015). 
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(ii) Complexity 

Civil Rules 82(b)(3)(A) allows enhancement of fees based on the complexity of the 

litigation. In Alaskasland.Com, LLC v. Cross,5 the Supreme Court held the complexity of 

the case alone could have supported an enhanced award of35%. The complexity factor, 

however, is often used in combination with other factors to enhance fees far beyond 35%. 

See, e.g. Ware v. Ware6 approving an 80% award. In this case, the fundamental merits of 

the case were not particularly complex, but the defendants interposed complex standing, 

/aches and justiciability defenses. This is grounds for an enhanced award. 

(iii) Reasonableness of Rate and Hours Expended 

Civil Rules 82(b)(3)(C) allows the Court to vary its attorney's fee award from the 

default 20% in consideration of the reasonableness of the attorneys' hourly rates and the 

number of hours expended. Counsel charged $325/hour, while the rate for his 

contemporary, Walter Featherly, was $540/hour as of June of 2014. Affidavit of Counsel, 

~9. A factor of 1.66 would be applied to the rate of counsel for Alaska Building, Inc., to 

equalize with Mr. Featherly's rate. 

Alaska Building, Inc., also respectfully suggests that the number of hours expended 

was modest in light of resolving the case through an early summary judgement motion. 

While challenging the lease as not extending a real property lease as required by AS 

36.30.083(a) seems obvious once Alaska Building, Inc., raised it, everyone else was 

focused on the fact that the rental rate was well over 2 times the market rate in violation of 

5 357 P.3d 805 (Alaska 2015). 
6 161P.3d1188, 1199-1200 (Alaska 2007). 
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• 
AS 36.30.083(a)'s requirement that it be at least 10% below. This, of course is a 

completely legitimate complaint and was included in this action, but by filing the motion 

for summary judgment regarding the lease not being an extension, a great deal of litigation 

was avoided. In fact, the defendants substantially prolonged the litigation and increased its 

expense by obtaining Civil Rule 56(t) extensions to conduct discovery on the issue when 

there was never any material fact in dispute regarding whether the lease was an extension. 

Market value is inherently a factual issue that was going to involve discovery, 

perhaps extensive, and expert witnesses. The unclean hands doctrine was going to be 

pursued against the !aches defense, which was also going to involve a lot of discovery 

which had already engendered a number of motions. In fact, the judgment declaring the 

lease illegal and invalid vacated pending discovery motions, including a motion to show 

cause why 716 LLC should not be held in contempt for disobeying this Court's order 

compelling certain discovery. By filing the Motion for Partial Summary Judgement Re: 

Not Extension, all of this was avoided. 

(iv) Unreasonable Defense 

Civil Rule 82(b )(3 )(F) allows enhancement of fees for the unreasonable defense of 

any claim(s). In this case, the defense of the blatantly illegal lease was unreasonable, 

justifying an enhanced award. 

(v) Vexatious or Bad Faith Conduct 

Civil Rule 82(b)(3)(G) allows enhancement of fees for vexatious or bad faith 

conduct even if it doesn't rise to the level of awarding full fees. The analysis set forth in 

subsection (i) above thus also applies here. 
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(vi) Relationship Between Amount of Work and Significance of the 

Matters at Stake. 

Civil Rule 82(b)(3)(H) allows enhanced fees above the default 20% based on the 

relationship between the amount of work performed and the significance of the matters at 

stake. It is respectfully suggested that whether the lease was illegal was of great 

significance and achieving its invalidation was accomplished with great efficiency. One 

matter at stake was the integrity of the procurement process itself. The result has been 

restoration of public confidence that at least the Court will step in and require compliance 

with the competitive requirements of the procurement code. 

In addition, by bringing this case, Alaska Building, Inc., has saved the State of 

Alaska tens of millions of dollars. BP Pipelines (Alaska) Inc. v. State, Dept. of Revenue7 

seems particularly instructive on this point. There, the Supreme Court approved 

enhancement under Civil Rule 82(b)(3)(H) based on its positive fiscal impact on 

government. 

(vii) Other Equitable Factors 

Civil Rule 82(B)(3)(K) allows for enhancement of fees for other equitable factors 

deemed relevant. It is respectfully suggested that the considerable financial risk of a 

substantial attorney fee award against it that Alaska Building, Inc., took is an equitable 

factor strongly favoring enhanced fees. The Legislative Affairs Agency and 716 West 

Fourth Avenue LLC attempted to have Alaska Building, Inc.'s claim dismissed for lack of 

standing and under the !aches doctrine and 716 West Fourth Avenue LLC attempted to 

7 327 P.3d 185, 197-198 (Alaska 2014). 
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• 
have the entire case declared non-justiciable. At a minimum if any of these efforts had 

been successful it would have subjected Alaska Building to the risk of considerable 

attorney's fees, even at the default 20% rate. 8 In addition, the Legislative Affairs Agency 

served an offer of judgment of $1 in an attempt to intimidate Alaska Building, Inc., into 

dropping the case, stating "unless you are able to beat the offer of judgment, the 

Legislative Affairs Agency will be entitled to recovery of 75% of its reasonable actual 

attorney's fees." 9 Exhibit 2, page 2. 

(viii) Multiple Civil Rule 82(b)(3) Factors Augur for Enhancement 

In United Services Auto. Ass 'n v. Pruitt ex rel. Pruitt, '0 the Alaska Supreme Court 

upheld a 75% enhanced fee award that the Superior Court explained as follows, 

In this case, the issue was of substantial importance to defendant and was 
vigorously defended by it. The issues were unique and plaintiffs efforts were 
effective, efficient and although driven by economic motive, also had broad 
beneficial effect for the public, 

say mg: 

These reasons readily fall within some of the reasons for deviation that the 
rule contemplates. The court's explanation relates to "the complexity of the 
litigation;" "the reasonableness of the attorneys' hourly rates and the number 
of hours expended;" "the relationship between the amount of work performed 

8 Alaska Building, Inc., could have sought a reduction or elimination under Civil Rule 
82(b )(3), but it was still incurring considerable risk in prosecuting this case. 
9 Evidence Rule 408 does not prohibit the use of this e-mail because (a) the offer was not 
for a valuable consideration, and (b) it is not presented "to prove liability for or invalidity 
of the claim or its amount." As allowed by Evidence Rule 408 it is offered for another 
purpose, i.e., to establish equitable grounds under Civil Rule 82(b)(3)(K) for enhanced 
fees. Civil Rule 68(a) allows use of the Legislative Affairs Agency's Offer of Judgment to 
determine costs, which presumably means attorney's fees. 
10 38 P.3d 528, 535 (Alaska 2001). 
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and the significance of the matters at stake;" and "the extent to which the fees 
incurred by the prevailing party suggest that they had been influenced by 
considerations apart from the case at bar, such as a desire to discourage 
claims by others against the prevailing party or its insurer." We conclude that 
it meets the requirements of Rule 82(b )(3). 

(footnotes omitted). It is respectfully suggested a similar award is justified here. 

(b) Apportionment between Non-Prevailing Parties 

The default or normal allocation between non-prevailing parties is to split the 

attorney fee equally. The default apportionment is equally between non-prevailing 

defendants 11 and the proposed order lodged herewith does so. However, the Court may 

find a reason or reasons to apportion unequally. 

III. Conclusion 

For the foregoing reasons Alaska Building Inc., requests the Court to award it full 

attorney's fees in the amount of$144,329.09 or, in the alternative substantially enhanced 

fees, plus costs of $1,815.60 apportioned equally between defendants 716 West Fourth 

Avenue LLC and the Legislative Affairs Agency. 

Dated May 26, 2016. 

JameSB. Gottstein, ABA # 7811100 
Att6fney for Plaintiff / ·--

11 Thorstenson v. ARCO Alaska, Inc., 780 P.2d 371, 376 (Alaska 1989). 
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From: 
Sent: 
To: 
Subject: 

FYI, 

Marie Pfeffer 
Thursday, June 20, 2013 10-SS AM 
Mike Hawker.(mhawker@gci.net) 
FW: LAA procurement issues 

(The back channel between lawyers\ 

MA,f"k, PfeHer 
PFEFFERDEVELOPMENT, LLC 
425 G Street. Suite 210 I Anchorage; Alaska 99501 
p 907 &46 4644 I t 907;646.4655 ·I 

Cell:Phone 
BD7 ll1T !!0:10 

From: John L Steiner . 
senl::i'hursday, June·20, 2013 10:39.AM 
T9: e>ona1C1 w. Mc:Oiiimek;.Mark.Prelfer 
Cc: Heidi A. WyckDfl' 
Subject: RE: LAA prociJrement Issues 

Oon,,I just spoke to .Marie (before' either of us had seen.your emaii) and.reviewed some of the badcgrourid stuff. I 
gathered. enough to know tlla(the intent was to extend based on beating the as-is BOV by 10%, but then NOT being) 
(limited bY. that standard in the material modification.\ ifthe'lease can be.materially modified, why only in.somerespects 
·and riot in.others? (That's a rhetorical question.) 

(f"dO!tt know whether beating a Qost-renovatfon BOV or ai:!Qraisal by 10% will i?rove feasible, but I do not believe Rep_,\ 
(Hawker wants or exQects to be told that standard limits imQrovements to the buiidingJ Getting the full first year 
appropriation done next session.should be.donedn any event. 

I still:have.some stuff tO look through to be prepared to talk to DDL1g.but Will get there shortly, 

:Jolin £. Steiner 
ProJect Dtrenor 111111 .caasci' 

Pfeffer Development, lLC 
CO~ Rei.I J!it,;b, D..di;pen . . . 
-1:?5 G Street; Swte 2.1 o I Anclhlr.111.e. ;\Jaslfa 99!'01 
p 907:~:-16:i:i ll !:'0.7.o46.;165s -- . 
d;9\)7 i7t.l.-H06 l·c 90;:~82:230\l 

This email may contain confidential o.r attomey~client privileged infonnation and is in any case coiifidentiiil. If 
you are not the intended recipient of this email please notify the sender then delete it permanently, · 

From: Donald W. McOlntockJmallto:dwm@anchorfaw.com] · 
Sent: Thursday, June ·20, 2ai3·10:18 AM 

1 

711:)-00127-1 
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James B. Gottstein 

From: 
Sent: 
To: 
Cc: 

James B. Gottstein <james.b.gottstein@gottsteinlaw.com> 
Sunday, July 26, 2015 9:56 AM 
'Cuddy, Kevin M.' 
james.b.gottstein@gottsteinlaw.com 

Subject: RE: Follow-Up/Settlement Offer 

Hi Kevin, 

Upon further consideration I have decided to not be so inscrutable about your e-mail and Offer of 
Judgment. First, Evidence Rule 408 makes such communications inadmissible for certain purposes; it does not 
make them "confidential." As you know, the issue of the LIO Lease is a matter of great public interest. I 
would hope that the Legislative Affairs Agency's attempt to intimidate Alaska Building, Inc., into caving by 
threatening penalty attorney's fees under Civil 68 would also be a matter of public interest. 

In any event, the Legislative Affairs Agency's Offer of Judgment is invalid. As the Alaska Supreme Court held 
in Gold Country Estates Preservation Group, Inc. v. Fairbanks, 270 P.3d 787 (Alaska 2012) 

A Rule 68 offer of judgment serves no legitimate purpose in a citizen's Open Meetings Act claim 
against the government where there is no accompanying claim for monetary damages. To allow the 
recovery of attorney's fees would force the citizen litigant to drop its suit or face a potentially ruinous 
attorney's fee award, despite its good-faith effort to require the government to follow its own processes. 

This rule (82] provision embodies the concern expressed by Justice Matthews in his dissenting opinion 
in Bozarth v. Atlantic Richfield Oil Co., 52 where he cautioned: "If the superior court is to serve its 
constitutional purpose as a forum available to all the people, superior court judges must consider 
whether an award of attorney's fees will impair the constitutional right of access to the courts. 

Except for the Alaska Building's claim for I 0% of the savings, that is precisely the situation here. The 
Legislative Affairs Agency is trying to force Alaska Building, Inc., to drop its suit by threatening a large 
attorney fee award against it for attempting to require the government to follow its own processes. 

Also, the$ I Offer of Judgment is invalid on its face. 

When nominal offers are made at the outset of a case and have no prospect of acceptance or of 
furthering settlement negotiations, they are simply attempts to shift the cost of litigation onto the other 
party, without regard to the purpose and intent of Rule 68. 

Anderson v. Alyeska Pipeline Service Co., 234 P.3d 1282 (Alaska 20 I 0). In fact, footnote 76 of the case you 
cite in your Offer of Judgment for the proposition that a $1 offer of judgment is valid, Lowell v. Hayes, I 17 
P.3d 745 (Alaska 2005), states that the court did not consider that point because Lowell did not challenge the 
validity of the$ I offer of judgment: 

76Lowell does not challenge the defendants' offer as unreasonable or made in bad faith. A Rule 68 offer 
of judgment may be invalid where a party disingenuously makes a low offer so that it may benefit from 
Rule 68. See Beattie v. Thomas, 99 Nev. 579, 668 P.2d 268, 274 ( 1983) 
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With respect to the claim for 10% of the savings, Alaska Building, Inc., is willing to drop it ifthe Legislative 
Affairs Agency reduces the rent to$ I 00,000 per month, and thereby comply with AS 36.30.083(a). 

This is an offer you are required to communicate to your client under Rule 1.4(a) of the Alaska Rules of 
Professional Conduct and Comment [2] thereto. 

Sincerely, 

Jim Gottstein 

Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

From: Cuddy, Kevin M. [mailto:kevin.cuddy@stoel.com] 
Sent: Friday, July 24, 2015 4:32 PM 
To: James B. Gottstein 
Subject: RE: Follow-Up 

Dear Jim, 

Thanks for your note. As I trust you'll recall, our discussion about the potential settlement of your claims was 
pursuant to Alaska Rule of Evidence 408, and our statements (as well as this email) are confidential settlement 
negotiations. 

I still think that the parties should consider resolving their disputes short of trial. I received your offer of 
judgment earlier today and I expect that you have received the offer of judgment we served b).' hand this 
afternoon as well. I ho e that ).'OU will give it serious consideration. \unless you are able to beat the offer ofL___, 
judgment, the Legislative Affairs Agency will be entitled to recovery of 75% of its reasonable actual attorney~ 
(fees.) The stay of discovery will expire on August 3, and we will need to begin spending considerable time 
responding to discovery requests with respect to both counts of the Complaint. We will also spend significant 
time preparing for the upcoming oral argument. That will start now. It is difficult to envision a scenario 
whereby Alaska Building, Inc., will be able to recover anything from the Legislative Affairs Agency under 
Count 2 in light of the Criterion payment, AS 09.17.080, and your problems of proof concerning damages. For 
reasons you and I have discussed, I believe that you have substantial risks when it comes to the standing 
argument. In light of those risks, and the significant risk that you will be on the hook for Rule 68 fees, I hope 
you will take seriously the offer of judgment. 

-Kevin 

From: James B. Gottstein [mailto:james.b.qottstein@gottsteinlaw.com] 
Sent: Friday, July 24, 2015 12:00 PM 
To: Cuddy, Kevin M. 
Cc: james.b.qottstein@qottsteinlaw.com 
Subject: Follow-Up 

Dear Mr. Cuddy, 

2 
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I have been thinking about our conversation regarding the Legislature being unlikely to resolve the issue of the 
new LIO Lease, which is within its power. In a nutshell, that exemplifies the pervasive acceptance of 
corruption by officialdom and why the lawsuit over the illegal nature of the new LIO Lease needs to go 
forward. 

Perhaps the trial court will decide my client lacks standing, in which case we will be on appeal. If not, then we 
will be in discovery, which will likely reveal the details of the corruption. The only way I see to avoid this is 
for the Legislature to take up the issue and decide in full public view whether or not to continue to lease a 
building at well over two times market rate, to the tune of $177,328 per month more than allowed under AS 
36.30.083(a). 

Yesterday neither of us thought the Legislature was likely to take up the issue, but, assuming Count One is not 
dismissed for lack of standing, if the powers that be want to avoid exposure of the corruption that is what must 
be done. Personally, I would rather have the corruption exposed. 

Sincerely, 

James B. Gottstein 
Law Offices of James B. Gottstein 

406 G Street, Suite 206 
Anchorage, AK 9950 I 

Tel: (907) 274-7686 Fax: (907) 274-9493 
e-mail: James.B. Gottstein@ GottsteinLaw.Com 

3 
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Kevin Cuddy (Alaska Bar #08 I 0062) 
STOEL RIVES LLP 

5 I 0 L Street, Suite 500 
Anchorage, AK 9950I 
Telephone: (907) 277- I 900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

~. 
CF:rVEn1 

JUL 2 4 2015 

BY: 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

7I6 WEST FOURTH AVENUE, LLC, 
KOONCE PFEFFER BErns, INC., d/b/a 
KPB ARCHITECTS, PFEFFER 
DEVELOPMENT, LLC, LEGISLATIVE 
AFFAIRS AGENCY, and CRITERION 
GENERAL, INC., 

Defendants. 

Case No.: 3AN- I 5-05969CI 

LEGISLATIVE AFFAIRS AGENCY'S OFFER OF JUDGMENT 

Defendant Legislative Affairs Agency, (the "Agency") by and through its 

undersigned counsel, and pursuant to Alaska R. Civ. P. 68 and Alaska Statute 09.30.065 

and Lowell v. Hayes, 117 P.3d 745 (Alaska 2005), hereby offers to allow entry of 

j!,!dgment for Plaintiff Alaska Building, Inc. ("ABI"), and against the Agency, in the 

amount of one dollar ($1.00), in resolution of all claims against the Agency inclusive of 

LEGISLATIVE AFFAIRS AGENCY'S OFFER OF JUDGMENT 
ALASKA BUILDING. INC. v. 716 WEST FOURT/I AVENUE. LIL', el al .. Case No. 3AN-15-05969CI 
Page I of3 
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all interest, attorney's fees, and costs. This is not an admission of liability, and the 

Agency expressly disclaims any liability as alleged by Plaintiff. 

This is an offer of judgment only and is not to be construed as an admission or as 

constituting any evidence of any kind al any trial of this matter. This offer of judgment 

shall expire ten (I 0) days from the date of service on the offeree as provided in Alaska R. 

Civ. P. 68(a), and AS 09.30.065. 

DATED: July 24, 2015. 

STOEL RlVES LI.I' 

'l 

By:._,t.~.:::.....::~..b,....<W::.hl/I~+:.:.~ =---
EVIN CUDDY 

(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

CERTIFICATE OF SERVICE AND OF FONT 

This certifies lhal on July 24, 2015, a true and correct copy of the foregoing was served 
on: 

HAND-DELIVERED 
James B. Gottslein, Esq. 
Law Offices of James B. Gollstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Attorney for Plaintif]) 

BY U.S. MAIL 
Mark P. Scheer 
Scheer & Zehnder LLP 
70 I Pike Street, Suite 2200 
Seattle, WA 9810 I 
(Attorneys for DeflCriterion General, Inc.) 

LEGISLATIVE AFFAIRS AGENCY'S OFFER OF JUDGMENT 
ALASKA BUILDING, INC. v. 716 WEST FOUlfffl AVENUE, LLC. et al., Case No. 3AN-15-05969CI 
Page 2 of3 
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}AMES B. GOTTSTEIN 

406 G STREET. SUITE 206 

ANCHORAGE. ALASKA 
99501 
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(907) 274-7686 
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(907) 274·9493 

... ,~:· .--~ -

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff 

VS. 

716 WEST FOURTH AVENUE LLC, and 
LEGISLATIVE AFFAIRS AGENCY 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Defendants. 

Case No. 3AN-15-05969CI 

ALASKA BUILDING, INC., MOTION FOR COSTS AND 
ATTORNEY'S FEES AGAINST 716 WEST FOURTH A VENUE LLC 

AND LEGISLATIVE AFFAIRS AGENCY 

Pursuant to Civil Rules 79 and 82, Plaintiff, Alaska Building, Inc., moves for costs 

and attorney's fees against defendants 716 West Fourth Avenue LLC and the Legislative 

Affairs Agency. 

Dated May 26, 2016. 

I .··· 

\! 2~ 
Ja~d B. Gottstein, ABA # 7811100 
AttoMey for Plaintiff 

I 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Alaska Building Inc., 

Plaintiff, 

v. 

716 West Fourth Avenue LLC, and 
Legislative Affairs Agency, 

Defendants. 

) 
) 
) 
) 
) 
) 

) Case No. 3AN-15-05969CI ) 
) 

ORDER DENYING MOTION FOR RECONSIDERATION OF DECLARATORY 
JUDGMENT AND SUMMARY JUDGMENT 

716 has moved for reconsideration of the 3/24/16 order granting summary 

judgment and entering a declaratory judgment declaring the 716/LAA lease extension 

invalid. LAA partially joins the request. ABI opposes the request. 

716 believes it was denied due process because the court did not give them a 

sufficient opportunity to argue against the court's declaratory judgment invalidating the 

lease rather than simply a finding that the competitive principles of the procurement 

code were not met. 716 further resurrects its argument that the entire dispute is non­

justiciable. 

Both 716 and LAA want the court to retain jurisdiction essentially to adjudicate 

nonexistent cross-claims they may have against each other. 

ABI is content that the court ruled on the only issues placed before the court. 

So is the court. The motion for reconsideration is DENIED. 

1 

002565



• 
The Second Amended Complaint dated 8/25/15 requests three (3) forms of relief; 

declaratory judgment, qui tam damages, and punitive damages.1 Neither 716 nor LAA 

filed counterclaims or cross-claims with their answers. AB l's request for qui tam and 

punitive damages were dismissed by motion.2 The only requested relief remaining 

before the court when ruling on the motion for summary judgment was the request for a 

declaratory judgment. Any issues regarding a preliminary injunction, qui tam and 

punitive damages had been resolved. The parties had not raised any issues of "unique 

facts" that would prevent the court from ruling as a matter of law the lease extension did 

not comply with AS 36.30.083(a). ABI did not pursue a request for any monetary 

damages that had not been dismissed (no Third Amended Complaint). Tactically, 716 

and LAA did not pursue any claims against each other (no request to amend answer to 

add cross-claim). 

Simply put, there is no properly pied remaining relief requested to which the 

defense of /aches would be applicable. The court has decided the only issue remaining 

before it- the lease extension does not comply with AS 36.30.083(a) and is invalid. All 

parties had ample opportunity to address the issue. 

If the court's ruling that the lease "extension" is invalid raises justiciable issues 

between 716 and LAA, neither is precluded by the court's ruling from pursuing their 

remedies (perhaps other than requesting a subsequent court to revisit the lease 

extension's compliance with AS 36.30 083{a} which is presumably res judicata between 

the parties). But this court is not going to retain jurisdiction, after fully resolving the 

issues presented, just in case one of the defendants wants to further utilize the courts to 

resolve their unpled, potential claims against each other. 

Finally, the court declines 716's invitation to revisit it's ruling on justiciability 

simply because 716 now raises an issue under AS 36.30.080(c) (1)3
, rather than AS 

36.30.083(a). As noted in the decision4
, and cited in 716's request to reconsider, the 

1 At the time of the court's ruling on /aches, ABI had filed a motion for preliminary injunction, subsequently denied. 
2 See Order Regarding ABl's Qui Tam and Punitive Damages Requests for Relief dated 1/13/16. 
3 A careful review of 716's opposition to the underlying motion reveals one citation to AS 36.30.0BO(a}, not (c), at 
p. 6, which the court believes was a miscite to AS 36.30.083(a). 
4 At p.11, footnote 30. 
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court did not find the Legislative Council's compliance with AS 36.30.020 to be a 

justiciable issue, but gave an advisory opinion that should the Alaska Supreme Court 

find justiciability, this court would not find that the newly adopted procurement 

procedures were consistent with the required competitive principles of the procurement 

code. This was solely an attempt to limit expensive litigation should the case be 

remanded on this issue. This court fails to see how the reasoning would differ if the 

word "extension" was systematically removed from every newly amended regulation, 

procedure, or "finding" and viewed under the prism of AS 36.30.0SO(c). Additionally, the 

Legislature has not extended the same invitation to the court to weigh in on this issue. 

The motion for reconsideration is DENIED. 

May 20. 2016 
DATE 

I certify that on 5' IM /Jb , 
a copy of the above was mailed to each of 
theJollowing at their addresses of rec.ord: 

[,IUJ'lf!,tJ ~ds!euu _ // / 
hUAdn MM(17( / ~ [,,Wit 

K. Nixon/Judicial Assistant 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No.: 3AN-l 5-05969CI 

91,AJ 
[PROPOSED] FINDING 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's (the 

"Agency") request for a finding that it is the prevailing party with respect to the property 

damage claim raised against it by Plaintiff Alaska Building, Inc. ("ABI"), any opposition 

and/or responses thereto, and being duly advised in the premises, this Court finds and 

ORDERS as follows: 

[PROPOSED] FINDING 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC. el al., Case No. 3AN- I 5-05969CI 

Page I of2 
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The Legislative Affairs Agency is the "prevailing party" with respect to the property da 

claim that was originally described in Count 2 of the First Amended Complaint (which \ 

subsequently severed and is now proceeding in Alaska Building, Inc. v. Pfeffer Developmen. 

LLC, 3AN-15-09785CI). The Legislative Affairs Agency may bring a motion for attorney's fees 

and costs under Civil Rules 68, 79, and 82 within I 0 days of the date shown on the clerk's 

certificate of distribution on the final judgment in this matter. 

DATED this __ day of _____ , 2015. 

Honorabl~P~ck McKay 
Superior Colifflmdge 

~~ 

CERTIFICATE OF SERVICE AND OF FONT ~ 
This certifies that on October6, 2015, I caused a true and correct copy of the foregoing 

to be served on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Attorney for Plaintiff) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 99501 
(Attorneys for Defendant 716 West Fourth 
Avenue, LLC) 

I further certify that this document was substantively produced in Times New Roman J 3, 
in complia · Alaska Appellate Rule 513.5(c)(I) and Civil Rule 76(a)(3). 

80294322.1 0081622-00003 

[PROPOSED] FINDING 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE,~ LLC, et al., Case No. 3AN-l 5-05969CI 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
corporation, 

Plaintiff, 

vs. 

716 WEST FOURTH AVENUE LLC and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Case No.: 3AN-15-05969 CI 
) 
) 
) 

I-~~~~~~~~~~~~-) 
-t If/ 

[PROPOSED] ORDER GRANTING MOTION FOR RECONSIDERATION 

Having considered the parties' briefing regarding Defendant 716 West Fourth 

Avenue, LLC's Motion for Reconsideration of the Court's Order on Motion for 

Summary Judgment Re: Lease is Not an Extension, the request is GRANTED. Any . 
party who wishes to file a response shall do so by __________ . 716 

shall file its reply brief within five days thereafter. 

DATED: 

{I 0708-101-00325180; I} 

HON.<~~;K. J.McKAY 
Superior ~~Judge 

·~ 
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Kevin Cuddy (Alaska Bar #08} 0062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

FILED 
SD\ff OF Ali\Sf~i~ 

THIRD OISTl-~ICT 

2Ul6 rH\Y -6 PH ~: 13 

BY: --~--, 
nrPtJTY C!_FF.1-' 

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

V. 

716 WEST FOURTH AVENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

Defendants. 

Case No. 3AN- I 5-05969 CI 

LEGISLATIVE AFFAIRS AGENCY'S RESPONSE TO 716'S MOTION FOR 
RECONSIDERATION 

Pursuant to Civil Rule 77(k)(3), Legislative Affairs Agency ("LAA") responds to 

the pending motion for reconsideration from 716 West Fourth A venue, LLC ("716") with 

respect to the legality of the September 19, 2013 lease for the Legislative Information 

Office building (the "Lease Extension"). 

LAA'S RESPONSE TO MOTION FOR RECONSIDERATION 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN- I 5-05969CI 
Pqelof5 · · 
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I. THE COURT'S INV ALIDA TI ON OF THE LEASE EXTENSION DOES 

NOT TERMINATE THE PROCEEDINGS HERE. 

In Plaintifrs ("ABI") motion for partial summary judgment, ABI requested that 

the Court find that the Lease Extension did not comply with AS 36.30.083(a). 1 ABI also 

explicitly noted that further proceedings would be required to address the appropriate 

relief that would accompany such a ruling: 

I 

If the Court issues a declaratory judgment that the LIO lease 
is illegal, i.e., a violation of AS 36.30.083(a), proceedings for 
"further necessary or proper relief ... after reasonable notice 
and hearing," can be held to determine exactly what further or 
proper relief should be fashioned. 2 

This was highlighted again in ABI's reply brief in support of its motion for partial 

summary judgment.3 As ABI requested, and as all parties anticipated, the Court was 

required to give reasonable notice and hearing with respect to necessary or proper relief 

that would follow any determination that the Lease Extension did not comply with AS 

36.30.083(a). The parties were entitled to a hearing on these issues, as requested by ABI. 

The need for such a hearing has been made very clear by 716' s recent statements 

1 See [Proposed] Order Granting Plaintiffs Motion for Partial Summary Judgment (Not. 
Extension) (filed June 12, 2015) (asking the Court to order that the Lease Extension "does not 
comply with AS 36.30.083(a) in that it does not extend a real property lease"); Plaintiffs Motion 
for Partial Summary Judgment (Not·Extension) (filed June 12, 2015) (same). 

1 

2 Opposition to Defendant Legislative Affair~ Agency's Motion for Summary Judgment 
Under the Laches Doctrine at.8-9 (filed Nov. 5, 2015). 

I 

3 See Reply to: Legislative Affairs Agency's and 716 LLC's Oppositions to Plaintiffs 
Motion for Partial Summary Judgment (Not Extension) at 9 & n.11 (filed Feb. 23, 2016) (asking 
the Court to set a hearing for any further necessary or proper relief pursuant to AS 22.10.020(g) 
if Plaintiffs motion was successful). 

LAA'S RESPONSE TO MOTION FOR RECONSIDERATION 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 2 of 5 
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that it intends to pursue an estoppel claim against LAA ifLAA fails to abide by the now-

invalidated Lease Extension.4 If such a claim is permitted and successful, this would 

constitute "prejudice" under the )aches doctrine. The Court previously held that the 

defense of )aches was available to this lawsuit (though not as an affirmative basis for 

summary judgment) and that ABI's delay seemed unreasonable, but declined to apply the 

)aches doctrine because it was unclear whether the defendants would be harmed by an 

order determining the legality of the Lease Extension.5 If 716 has a valid claim against 

LAA, which LAA vehemently disputes, such a claim may constitute prejudice that would 

trigger application of the I aches doctrine. 

With the invalidation of the lease, .the Court will also need to consider necessary 

or proper relief as to both LAA and 7 I 6 under AS 22.10.020(g). This will include, for 

example, whether 716's purported estoppel claim for this multi-year invalidated lease is 

viable in light of the provision that states the lease is only funded on a year-to-year basis 

and may terminate if not funded by the Legislature.6 The Court may also be asked to 

consider whether LAA is entitled to a refund of some or all of the $7.5 million in tenant 

improvements that it made to the Legislative Information Office building. The Court 

must therefore retain jurisdiction over these issues and the parties to resolve these 

4 See Motion for Reconsideration of the Court's Order Granting Motion for Summary 
Judgment re: "Not Extension" at 2 n.3 (filed Mar. 30, 2016). 

' 5 See Order Denying Motion for Summary Judgment re: Laches at 7 (filed Jan. 1;2016). 

6 See id. at 8 & n.36. 

LAA'S RES!'Ol':~SE TO MOTION FOR RECONSIDERATION 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
Page 3 of 5 · 
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outstanding issues. 

LAA now finds itself in exactly the situation that the !aches doctrine is designed to 

prevent: The Court found that it was premature to apply the !aches doctrine because 

there was no concrete proof of prejudice or damages. Then the Court invalidated the 

Lease Extension, which 716 alleges caused exactly that type of prejudice. If the Court 

concludes that 716 will not suffer the prejudice it claims - because 716's estoppel claim 

iacks merit - then the invalidation of the lease may not trigger the !aches doctrine. If, 

however, 716 is able to demonstrate that the Court's invalidation of the lease caused it 

damage for which LAA may be responsible, then LAA must be allowed to invoke the 

!aches defense because both the "unreasonable delay" and "prejudice" elements of the 

!aches defense would be satisfied. 

In short, the Court must retain jurisdiction of this matter in order to determine 

what further necessary or proper relief is appropriate here under AS 22.10.020(g). The 

invalidation of the lease triggers potential cross-claims and, therefore, potential 

application of the !aches doctrine as a result of those cross-claims. The Court 

misconceived or overlooked the application of the !aches doctrine as relates to the lease 

invalidation, as well as the need to address any further necessary .or proper relief pursuant 

to AS 22.10.020(g), and these are material questions in this case.7 Given the Court's 

intimate familiarity with the parties, the lease, and the underlying facts, the Court should 

7 See Civil Rule 77(k)(l )(ii), (iii). 

LAA'S RESPONSE TO MOTION FOR RECONSIDERATION 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969Cl 
Page 4 of 5 ' 
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not vacat_e all further proceedings in this case and should retain jurisdiction to address · 

these remaining issues. 

For the foregoing reasons, "LAA respectfully requests that 716's inotion for 

reconsideration be granted to the extent stated above. The Court should reconsider its 

ruling that "all further proceedings are vacated" and that the order dated March 24, 2016 

is a final appealable order. Instead, the Court should allow proceeding\ for such further 

necessary or proper relief as may be occasioned by the Court's invalidation of the lease. 

DATED: May 6, 2016 

CERTIFICATE OF SERVICE 

STOEL RIVES LLP 

By:_L_--1d~:J,..,._~~~L//...--­
KEVIN C 
(Alaska Bar #0810062) 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

This certifies that on May 6, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Allorney for Plaintiff) 

'Fourlh Avenue, LLC) 

en: itigation Practice Assistant 
'fl-lljj185829.3 0081622-00003 

LAA'S RESPONSE TO MOTION FOR RECONSIDERATION 
ALASKA BUILDING, INC. v. 716 WEST FOURTH AVENUE, LLC, et al., Case No. 3AN-15-05969CI 
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

• 

IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD .JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff: 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, 

Defendants. 

Case No. 3AN- l 5-05969 CI 

ORDER GRANTING LEGISLATIVE AFFAIRS AGENCY'S UNOPPOSED 
MOTION FOR EXTENSION OF TIME TO FILE RESPONSE TO MOTION FOR 

RECONSIDERATION 

THIS COURT, having reviewed Defendant Legislative Affairs Agency's ("LAA") 

Unopposed Motion for Extension of Time to File Its Response to Motion for 

Reconsideration, and being duly advised in the premises, this Court finds and ORDERS 

as follows: 

ORDER GRANTING LAA'S MOT. l'OR EXT. TO l'ILE RESPONSE TO MOT. l'OR RECONSIDERATION 
A LASKA BUILDING. INC. v. 716 WEST FOURTH A VENUE. LLC. et al .. Case No. 3AN- I 5-05969CI 

Page I of2 
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• 
\. • 

IT IS HEREBY ORDERED that the Defendant's Legislative Affairs Agency's 

Motion for Exte~s!9n of Time to fak Its Response to 

~M i;-/1&/1~.(!::/-Jf-
Motion for Reconsideration IS 

GRANTED. This extension tolls the Court's deadline for ruling upon the motion for 

reconsideration, as well as all applicable appellate deadlines. See Civil Rule 77(k)(4). 

DATED th;s 2£} day of ftt"'f' , 2016. 

CERTIFICATE OF SERVICE 

This certifies that on April 29, 2016, I caused a true and correct copy of the foregoing to be served by first class mail 
on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 9950 I 
(Al/orneyfor Plainli[{J 

. G"/a LL 1 ll t:1J111 
1 ccrirly t11al on_D_ -,-.h ; · -tic livered 
ol tlic lollowing was milileclr t.rxc.tlr tr.111tl . --- n _/, 
t ach ol~ie lollowi~at their <l!ldresscs of enxc.w:. , a 
oe ~/L . 
record. 

1 
• nti!.4 

/11-viic Ci1 drf11 '1? , l.f!!Z 0 b-r,/;,.d&J.-
Mminis1'f;11;v. Assisf;iW~ 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(A l/orneysfor Defendanl 716 Wes/ Fourlh Avenue. LLC) 

ORDER GRANTING LAA'S MOT. FOR EXT. TO FILE RESPONSE TO MOT. FOR RECONSIDERATION 
ALASKA BU/I.DING. INC 1•. 716 WEST FOURTf-1 AVENUE. LLC. el al .. Case No. 3AN-15-05969CI 
Page 2 of2 
86465717.1 0081622-00003 002577
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Kevin Cuddy (Alaska Bar #0810062) 
STOEL RIVES LLP 

510 L Street, Suite 500 
Anchorage, AK 99501 
Telephone: (907) 277-1900 
Facsimile: (907) 277-1920 

Attorneys for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

...... .;. 

.:, r(iI:~1'~,'1;·/~:;·~~i~'+1-. 
2Dl61?R 29 Pii L: oc 

:y: 
::i-~~; 71-~i·-,;-;--:;:·~-

IN TI-IE SUPERIOR COURT FOR TI-IE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaskan 
corporation, 

Plaintiff, 

v. 

716 WEST FOURTH A VENUE, LLC, and 
LEGISLATIVE AFFAIRS AGENCY, and 
CRITERION GENERAL, INC., 

De ft~ndants. 

Case No. 3AN-15-05969 Cl 

LEGISLATIVE AFFAIRS AGENCY'S UNOPPOSED MOTION FOR 
EXTENSION OF TIME TO FILE ITS RESPONSE TO MOTION FOR 

RECONSIDERATION 

On March 30, 2016, defendant 716 West Fourth Avenue, LLC ("716") filed a 

motion for reconsideration of this Court's summary judgment order concerning the lease 

for the Legislative Information Office building ("LIO") in Anchorage. On March 31, 

2016, the Court issued an order requesting that the other parties respond to that motion on 

LAA'S UNOPPOSED MTN. FOR EXTENSION TO FILE RESPONSE TO MOTION FOR RECONSIDERATION 
ALASKA BUILDING. INC. v. 7 lfi WEST FOURTH AVENUE, LLC. et al.. Case No. 3AN-l 5-05969CI 
Page I of 3 
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, 

or before April 11, 2016. In light of a recent actions by the Legislative Council regarding 

a potential purchase offer for the LIO, the Legislative Affairs Agency ("LAA") requested 

an extension of time lo lile its response, which the Court granted. LAA now submits this 

unopposed request for an additional two-week extension of time in which to file its 

response to 7 l 6's motion for reconsideration. No party will be prejudiced by this 

extension of time. LA A's response, currently due on May 2, 2016, would now become 

due on or before May 16. 2016. This extension would also toll the Court's deadline for 

ruling upon the motion for reconsideration, as well as applicable appellate deadlines. See 

Civil Rule 77(k)(4). 

While the Second Regular Session of the Legislature was scheduled to conclude 

on April 17, the Legislature continues lo work on budgetary issues and other matters 

presently. Accordingly, the parties do not yet have the anticipated clarity on any 

potential purchase of the LIO or how that may affect this proceeding. The requested two-

week period will hopefully provide that clarity. 

Counsel for LAA has communicated with counsel for Plaintiff and 716 and can 

report that both parties assent to this request. 

DATED: April 29, 2016 
STOEL RIVES LLP 

By:___L.h_~Ld::J.':f:/U,£L~--­
KEVIN CUDDY, 
Attorney for Defendant 
LEGISLATIVE AFFAIRS AGENCY 

LAA'S UNOPPOSED MTN. FOR EXTENSION TO FILE RESPONSE TO MOTION FOR RECONSIDERATION 
A LASKA /JUILDING. INC. v. 716 WEST FOURTH A VENUE. LLC. er al .. Case No. 3AN-15-05969CI 
Page 2 of 3 
S6465629. I 0081622-00003 002579
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CERTIFICATE OF SERVICE 

This certifies that on April 29, 2016, a true and correct copy of the foregoing was served via First Class Mail on: 

James B. Gottstein, Esq. 
Law Offices of James B. Gottstein 
406 G Street, Suite 206 
Anchorage, AK 99501 
(Allomevfor Plainti{!) 

Jeffrey W. Robinson 
Ashburn & Mason 
1227 West Ninth Avenue, Suite 200 
Anchorage, AK 9950 I 
(A l/omeysjiJr Defr1 dant 716 IYesl Founh Avenue. LLC) 

LAA'S UNOPPOSED MTN. FOR EXTENSION TO FILE RESPONSE TO MOTION FOR RECONSIDERATION 
ALASKA BUILDING. INC. '" 716 WEST FOURTH AVENUE. LLC. et al .. Case No. 3AN-15-05969CI 
Page 3 of 3 
86465629.1 0081622-00003 002580



' 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA BUILDING, INC., an Alaska 
Corporation, 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 

716 WEST FOURTH AVENUE, LLC, ) 
and LEGISLATIVE AFFAIRS AGENCY,) 

- ) 

Defendants. ) 
-------------~Case No. 3AN-15-05969 Cl 

ORDER REQUESTING RESPONSE 
TO MOTION FOR RECONSIDERATION 

Pursuant to Alaska Rule of Civil Procedure 77 (k) (3), Alaska Building, Inc. 

and Legislative Affairs Agency are requested to respond to Defendant 716 West 

Fourth Avenues, LLC's Motion for Reconsideration dated March 30, 2016 on or 

before April 11, 2016. No further pleadings are requested. 

IT IS SO ORDERED this 31st day of March, 2016 at Anchorage, Alaska. 

I certify that on ,,J,,, / / '- a copy 
Of the above ord~e-mailed to: 

James Gottstein 
Kevin Cuddy 
Jeffrey Robinson 

K. Nixon/Administrative Assistant JZ.\V 

g_c.11.~/~ 
PATRICK J. McKAY 
Superior Court Judge 
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